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JOSEPH ARON VS. THE MANHATTAN RAILWAY CO. l 


l ‘The President of the United Stetes of America to the Man- 
hattan Railway Company, Greeting : 

You are hereby commanded that you personally appear before the 
judges of the circuit court of the United States of America for the 
southern district of New York, in the second circuit court, in equity, 
on the first Monday of April, A. D. 1884, wherever the said court 
shall then be, to answer a bill of complaint exhibited against you in 
the said court by Joseph Aron, and do further and receive what the 

said court shall have considered in that behalf; and this you are not 
to omit under the penalty on you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
llth day of March, in the year one thousand eight hundred and 
eighty-four, and of the Independence of the United States of America 
the one hundred and eighth. 


[r. s.] TIMOTHY GRIFFITH, Clerk. 
MUNSON & PHILIPP. | 


Complainant’s Sol’r. 


‘The defendant is required to enter appearance in the above cause 
in the clerk’s.office of this court on or before the first Monday of 


April, 1884, or the bill will be taken pro confesso against It. 
T. G., Clerk. 


2 [Endorsed :] I hereby certify that on the 10th day of 

March, 1884, at the city of New York, in my district, I per- 
sonally served the within subpcena upon the within-named The 
Manhattan Railway Company by exhibiting to D. W. McWilliams, 
sec’y, the within original and at the same time leaving with him a 
copy thereof. Dated March 19, 1884. Joel B. Erhardt, U.S. mar- 
shal,S. D.N. Y. W.H.M. U.S. cireuitcourt. Filed Mar. 19, 1884, 
Timothy Griffith, clerk. 


3 (ireuit Court of the United States for the Southern District of 
New York. In Equity. 


JoserH Aron against The MANHATTAN RAILWAY CoMPany. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York, in the second circuit: 
Joseph Aron, a citizen of the State of New York and residing at 

New York city, in said State, brings this his bill of complaint against 

the Manhattan Railway Company, a corporation existing under the 

laws of the State of New York and having its principal office in New 

York city, in said State; and thereupon your orator complains and 

says— 

That heretofore and before the 13th day of Nov ember, 1888, one 
William W. Rosenfield was the original and first inve ntor of certain 
new and useful improvements in railway car gates, fully described 
I—304 
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in the letters patent hereinafter mentioned, and which had not been 
known or used before his invention or discovery thereof, and which 
were not prior to his application for a patent therefor in public use 
or on sale in this country for more than two years. 

And your orator further shows unto your honors that after- 

4 wards and on or about the 23d day of October, 1883, the said 

William W. Rosentield, by an assignment in writing of that 
date, sold, assigned, and transferred unto your orator all his right, 
title, and interest in and to said improvements, as fully set forth and 
described in the specification, which he had prepared and executed 
preparatory to the obtaining of letters patent of the United States 
therefor, and authorized and requested the Commissioner of Patents 
to issue said letters patent, when granted, to your orator, the said 
Joseph Aron, as the assignee of his whole right and title therein, 
which assignment was duly recorded in the Patent Office of the 
United States. 

And your orator further shows unto your honors that said Wil- 
liam W. Rosenfield, being so as aforesaid the first inventor and dis- 
coverer of said improvements and being also a citizen of the United 
States, did make due application to the Commissioner of Patents of 
the United States for letters patent therefor, apd on the 15th day of 
November, 1885, your orator did obtain letters patent of the United 
States as the assignee of said invention, in due form of law, under 
the seal of the Patent Office of the United States, signed by the See- 
retary of the Interior and countersigned by the Commissioner of 
Patents of the United States, bearing date the day and year last 
aforesaid, whereby there was granted and secured to your orator, his 
heirs or assigns, or intended so to be, for the term of seventeen years 
from and after the date of said letters patent, the full and exclusive 
right and liberty of making, constructing, using, and vending to 
others be used, the said invention and improvements as set forth in 
said letters patent, which are numbered 285,494, and by virtue 
whereof your orator became the sole owner of all the rights and 
privileges granted and secured or intended to be granted and se- 
cured in and by said letters patent, as by said letters patent or: 
duly authenticated copy thereof, here in court to be produced, will 
fully and at large appear. 

And your orator further shows unto your honors that by 
virtue of the premises he now is and has been at all times 
since the 13th day of November, 1853, the sole and exclusive 

owner of said letters patent No. 288,494 and all the rights and privi- 
leges granted and secured or intended to be granted and secured 
thereby ; that said improvements have been and are of great benefit 
and advantage. 

Yet the said defendant, well knowing the premises and the rights 
secured to your orator as aforesaid, but contriving to injure your 
orator and deprive him of the benefits and advantages which might 
and otherwise would have accrued to him from said invention after 
November 13th, 1853, and before the commencement of this suit, 
did, as your orator is informed and believes, without the license or 
allowance and against the will of vour orator and in violation of 
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his rights, make and use railway car gates in infringement of the 
aforesaid letters patent containing the improvements described and 
claimed in the aforesaid letters patent,and that it has used the same 
in the city, county, and State of New York since November 13th, 
1885, and prior to the commencement of this suit, and still continues 
so to do— , 

All in defiance of the rights acquired by and secured to your 
orator as aforesaid and to his great and irreparable loss and injury, 
and by which he has been and still is being deprived of great gains 
and profits which he might and otherwise would have obtained, but 
which have been received and enjoyed and are being received and 
enjoyed by the said defendant by and through its aforesaid unlaw- 
ful acts and doings. 

That the said defendant has made and realized large profits and 
advantages therefrom, but to what extent and low much exactly 
your orator does not know, and prays a discovery thereof. 

And your orator further says that the use of said improvements 
by said defendant and its avowed determination to continue the 
same in disregard and defiance of the rights of your orator have the 


(rr 
te) 


effect to and do encourage and induce others to venture to infringe 
said letters patent in disregard of your orator’s rights. 

6 And forasmuch as your orator can have no adequate relief 
except in this court, to the end, therefore, that the said defend. 

ant may, if it can, show why your orator should not have the relief 

hereby prayed, and may, under its corporate seal and according 


to its best and utmost knowledge, full, true, direct, and perfect an- 
swers make to the premises and to all the several matters hereinbe- 
fore stated and charged as fully and particularly as if severally and 
separately interrogated as to each and every of such matters, and 
may be compelled to account for and pay to your orator the profits 
by it acquired and the damages suffered by your orator from its 
aforesaid unlawful acts. 

And your orator prays that said defendant, The Manhattan Rail- 
way Company, its officers, servants, agents, attorneys, and workmen 
and each and every of them, may be restrained and enjoined pro- 
visionally and perpetually by the order and injunction of this hon- 
orable court from directly or indirectly making, constructing, using, 
vending, delivering, working, or putting Into practice, operation, or 
use, or in anywise counterfeiting or imitating the said invention or 
any part thereof, or any railway car gates made in accordance there- 
with or like or similar to those which it has heretofore made or 
used; that the said defendant may be deereed to pay the costs of 
this suit, and that your orator may have such further relief or such 
other relief as to this honorable court shall seem meet and as shal] 
be agreeable to equity. 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and 
under the seal of this honorable court, commanding, enjoining, and 
restraining the said defendant, The Manhattan Railway Company, 
and its officers, servants, agents, attorneys, and workmen and each 
and every of them, as is hereinbefore in that behalf prayed. 
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May it please your honors to grant unto your orators the writ of 
subpeena, issuing out of and under the seal of this honorable court, 
directed to the said defendant, The Manhattan Railway Com- 
7 pany,commanding it by a certain day and under a certain pen- 
alty to be and appear in this honorable court, then and there 
to answer the premises and to stand to and abide such order and 
decree as — be made against it. 
And your orator will ever pray, ete. 
JOSEPH ARON. 
MUNSON & PHILIPP, 
Solicitors and of Counsel for Complainant, 
7 Beekman Street, New York City. 


UnrIreED STATES OF AMERICA. 


SouTHERN District oF New YORK. ) ; 
a ’ ¥ ° ba 7 a 
City, County, and State of New York, 


On the 10th day of March, 1884, before me personally appeared 
Joseph Aron, the above-named complainant, who, being by me duly 
sworn, did depose and say that he has read the foregoing bill of 

complaint subscribed by him and knows the contents 
8 thereof, and that the same is true of his own knowledge ex- 
cept as to the matters therein stated to be alleged on informa- 
tion and belief, and that to those matters he believes it to be true. 
JOSEPH ARON. 


Subseribed and sworn to before me this 10th day of March, 1884. 
[SKAZ. | THOMAS H. PALMER, 
Notary Public, Kings County, N. Y. 
Cert. filed in N. Y¥ Co. 


(Endorsed :) U. S. circuit court, southern district of N.Y. In 
equity. Joseph Aron vs. The Manhattan Railway Company. Bill 
of complaint. Munson & Philipp, Temple Court, 7 Beekman St.. 
New York, solicitors & of counsel for complainant. U.S. cireuit 
court. Filed Mar. 11, 1884. Timothy Griffith, clerk. 


Q Circuit Court of the United States for the Southern District 
of New York. 


JosepH Aron against Toe MANHATTAN Raitway Co. 


Sir: Please enter our appearance as solicitors for these defend- 
r , : 
ants, Phe Manhattan Railway Company, in the above-entitled action 
Yours, «c., 
_ DEYS, DUER & BAUERDORF., 
Solicitors for Defend’ts, 115 Broadway, New York: 


Dated New York, April 2nd, 1884. 


To the clerk of the circuit court of the United States for the south- 
ern district of New York. 


, 


——— 
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10 (Endorsed :] U. S. circuit court, southern dist. of New 

York. Joseph Aron against The Manhattan Railway Com- 
pany. Notice to clerk to enter appearance. Deys, Deer and Bau- 
erdorf, 115 Broadway, N. Y. U.S. cireuit court. Filed April 2, 
1884. Timothy Griffith, clerk. 


1] The Answer of The Manhattan Lailway:Company to the Bill 
of Complaint of Joseph Aron. 


Circuit Court of the United States for the Southern District of 
New York. In Equity. 


JoserH Aron against Tue MANuUAT?YAN RAILway Co. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York, in the second circuit: 


The defendant reserving to itself all right and benefit of excep- 
tion that can be taken to the said bill, for answer thereto or to so 
much thereof as it is advised is material to make answer thereto— 

First. It alleges that it is a corporation duly organized and exist- 
ing under the laws of the State of New York. 

Second. Upon its information and belief it denies that William 
W. Rosenfield, mentioned in the said bill of complaint, was at any 

time heretofore either the first or original inventor of the 
12 alleged new and useful improvement or any part thereof re- 

ferred to in the said bill or any material or substantial por- 
tion thereof, but, on the contrary thereof, the defendant says that 
the alleged contrivances and combinations set forth in the said let- 
ters patent were not novel or patentable, and are substantially de- 
scribed in the following English letters patent, viz: Granted to Alex- 
ander Melville Clark March 16, 1877, No. 1072; Thomas Poolly 
Cooper February 21, 1873, No. 653; Samuel Smith May 27, 1872, 
No. 1602. 

And in the following American letters patent granted Jolin Ste- 
venson, Nos. 6427, May 11, 1875; 6228, May 11, 1875; 6429, Mav 
11, 1875; 162,964, May 4,1875; 147,190, February 3, 1874; 155,115, 
September 15, 1874. 

And defendant, further answering, says— 

That the said contrivances, combinations, or improvements were 
known to and publicly used by divers persons at various places prior 
to the alleged invention of the said complainant and for more than 
two years prior to the issuance of the said letters patent, but whose 
names and places of residence are at present unknown to this de- 
fendant; and, with reference to these persons, defetidant begs leave 
to insert their names and places of residence as soon as they shall 
become known to it. 

Third. It has not knowledge or information sufficient to form a 
belief whether or not the said William W. Rosenfield at any time, 
by an assignment in writing or otherwise, sold, assigned, or trans- 
ferred to Jaseph Aron all his right, title, or interest in or to the said 
alleged improvements or any part thereof, or authorized or re- 
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quested the Commissioner of Patents to issue any letters patent to 

the said Joseph Aron, as assignee or otherwise, or whether or not 

any assignment respecting the same was filed in the Patent Office 
of the United States. 3 

13 Fourth. It has not knowledge or information sufficient 
to form a belief of either of the allegations of the said 


bill, that the said Rosenfield applied to the Commissioner of 


Patents of the United States for letters patent for any such inven- 
tion as is there referred to, or that thereafter due or any proceedings 
were had on such alleged application, or that letters patent of the 
United States were issued thereon to the said Joseph Aron, as 
assignee of the said Rosenfield or otherwise, for such invention in 
accordance with the conditions and requirements of the laws of the 
United States respecting the same. 

Fifth. It is informed that letters patent of the United States, 
dated November 13th, 1883, and numbered —, were issued to Jose h 
Aron, and also that such letters patent were on their face, for the 
term of seventeen years, but the defendant, on information and be- 
lief, denies that such letters patent granted to the said Aron or to 
his heirs or assigns for any period the full and exclusive right of 
making, using, or vending the said improvement or invention 
throughout the United States or the territories thereof. 

Sixth. The defendant denies that in violation of the complain- 
ant’s rights it has been or is now infringing the said letters patent, 
within this district or elsewhere, by making, using, or selling the ap- 
paratus described or claimed in the said letters patent, or any sub- 
stantial or material part thereof. It alleges thatit has used railway 
cars and carriages employing apparatus similar in some respects to 
that described in the said letters patent, but whether in so doing it 
has used cars or carriages made, arranged, or coustructed, or com- 
bined according to the principles, construction, or arrangement or 
combination set forth, described, or claimed in the complainant’s 

letters patent, or contrary to or in infringement of any of his 
14 rights, defendant has no knowledge or information sufficient 

to form a belief and leaves complainant to make proof of the 
allegations of his bill in that behalf. 

Seventh. It further alleges on its information and belief that 
what was described in complainant’s said letters patent and the 
specifications thereof did not, in view of the state of the art at the 
time of the said Rosenfield’s alleged discovery, constitute invention 
or the invention of anything new or useful, and that the devices 
thereby shown were and are inoperative and practically useless. 


And this defendant, further answering, denies that it derives or . 


receives from the use of the said alleged invention large gains or 
profits or any gains or profits whatever. 
Eighth. Defendant denies that by any of its acts as alleged in 


> 


a 
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the said bill or otherwise the complainant has sustained or will 
sustain any great or irreparable or other damage whatever. 
MANHATTAN RAILWAY CO., 
iy D. W. McWILLIAMS, Secretary. 


DEYO, DUER & BAUERDORF, 


Solicitors for Defendants, 115 Broadway, New York. 


Unirep STATES OF AMERICA. 


SouTHERN District or New York, | .. . 
City and County of New York, j° 


Daniel W. McWilliams, being duly sworn, says that he is the sec- 
retary and treasurer of the defendant herein; that the foregoing an- 
swer is true to his own knowledge, except as to the matters which are 
therein stated to be alleged on information and belief, and as to 


these matters he believes it to be true. 
DAN’L W. McWILLIAMS. 


ld Sworn to June 10th, 1884, before me— 
[L. s.] THOMAS J. PURDY, 
Notary Public, N. Y. Co. 


Endorsed: U. S. circuit court. Joseph Aron vs. The Manhattan 
Railway Company. Auswer. Deyo, Duer & Bauerdorf, attorneys 
for def’t, 115 Broadway, N. Y. U.S. circuit court. Filed June 10, 
1884. ‘Timothy Griffith, clerk. 


16 Replication. 


Cireuit Court of the United States, Southern District of New York. 
In Equity. 


JOsePpH ARON against’ THe MANHATTAN Rattway Company. 


The replication of the above-named complainant to the answer of 
the above-named defendant. 


This repliant, saving and reserving to himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifoid insufliciencies 
of said answer, for replication thereunto says that he will aver, 
maintain, and prove his bill of complaint to be true, certain, and 
sufficient in law to be answered unto, and that the said answer of 
the said defendant is uncertain, untrue, and insuflicient to be re- 
plied unto by this repliant, without this, that any other matter or 
thing whatsoever in the said answer contained material or effectual 
in the law to be replied unto and not herein and hereby well and 
sufficiently replied unto, confessed and avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 
ready to aver, maintain, and prove as this honorable court shall 
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direct, and humbly prays as in and by his said bill he has already 
prayed, 
MUNSON & PHILIPP, 
Solicitors for Complainant. 
17 United States Cireuit Court, Southern District of New York. - 


JoserH ARron against Toe Manuwatrran Raitway Company. ‘ 


Testimony taken on the part of the complainant under and pursu- 
ant to the 67th rule of the Supreme Court of the United States 
as amended, before John A. Shields, Esq., a standing examiner of 
said court. 


New York, August 13th, 1884—11 o'clock a. m. 

Present: Munson & Philipp, counsel for complainant, and Deyo, 
Duer & Bauerdorf, counsel for defendant. 

All objections on the part of the defendant, except as to the form 
of questions, are reserved and are to be made before the commence- 
mnent of the cross-examination. 

Counsel for complainant files in evidence on his behalf a certified 
copy of United States letters patent No. 288,494, granted November 
13th, 1885, to Joseph Aron, as assignee of William W. Rosenfield, 
for improvements in railway car gate, and the same is marked 
Complainant's Exhibit Complainant’s Patent, August 13th, 1884, J. 
A. S., ex’r. 


| 


WitniAM C. BEHRENS, a witness called on the part of the com- 
plainant, being duly sworn, deposes and says: 


1Q. What is your name, age, residence, and occupation ? 
18 A. William C. Behrens; myage is 39; residence, New York 
city, and I am by occupation a counselor in patent causes | 

and solicitor of patents. 
2Q. What opportunities have you had to familiarize yourself | 
with mechanical principles; what opportunity to apply such prin- 
ciples in the examination of patented inventions, and what expe- }! 
rience in the study of drawings and specifications of inventions and 
as an expert in matters pertaining to patents ? : 
A. For several years | made a special study of the subject of civil | 
engineering. I understand and have prepared drawings, both me- ; q 
chanical and architectural. For about six vears I held the position of | 
examiner in the U. 38. Patent Office, and for about three years of said 
time | had charge of the division which embraces, among other 
classes of inventions, that relating to gates. Tor several years | 
have been engaged in practicing in matters relating to patents, and 
have frequently been called upon to give opinions as to the validity 
and scope of patents, and in doing this [ have been obliged to examine 
and familiarize myself with numerous inventions as described and 
represented in the specifications and drawings of foreign and United 

States patents. 

3 Q. Have you examined the Complainant’s Exhibit Complain- 


~---- 


ant’s Patent, and do you understand the construction and operation 
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of the mechanism therein shown and described ? 

A. I have examined the patent referred to in the question and 
believe that I understand the contents thereof and the construction 
and mode of operation of the mechanism therein shown and de- 
scribed. 

4Q. Will vou please examine the model which I now hand you 
and state whether said model contains the combinations of mechan- 
ism recited in the first five claims of Complainant’s Exhibit Com- 
plainant’s Patent ? 

A. I have examined the model referred to in the question and 
find that it correctly represents the combinations of devices recited 
in the first five claims of the said patent. 

1‘) Model referred to is tiled in evidence, and the same is 
marked Complainant’s Exhibit Complainant’s Gates, August 
13th, 1884, J. A.S., ex’r. 


o Q. Have you examined the cars in use upon the road of the de- 
fendant company (the Manhattan Railway Company) with special 
reference to the gates used to close the entrances to the platforms 
and the mechanism for opening and closing said gates? 

A. Lhave. 

6 Q. Please examine the model which | now hand you and state 
whether said model correctly represents the arrangement of the 
gates for closing the entrances to the platforms of the cars and the 
mechanism for opening and closing said gates which you saw in use 
upon the cars of the defendant company. 

A. I have examined the model referred to in the question and 
find that it correctly represents the arrangement of the gates for 
closing the side entrances to the platforms of the cars and the mech- 
anism for opening and closing the said gates which I saw in use 
upon the cars of the Manhattan Railway Co. 


The model referred to is filed in evidence, and the same is marked 
Complainant's Exhibit Defendant’s Gates, August 15th, 1884, J. A. 
S., examiner. 


7 Q. Did you ride on the cars of the defendant company between 
the 13th day of November, 1883, and the 11th day of March, 1884; 
and, if so, how frequently ? 

A. I did, and nearly every day. 

8 Q. What, if any, mechanism did you gee in use during that 
period upon the cars of said company for opening and closing the 
gates of the platforms? : 

A. I saw the mechanism represented in the model, Complainant’s 
Exhibit Defendant’s Gates. 

9 Q. How many ears did you see during that period provided 
with this mechanism, as near as you can recollect? 

A. I saw a large number so provided. 
20) 10 (. Will you please compare the mechanism which vou 
saw in-use on the defendant’s cars for opening and closing 
the gates of the platforms and that shown in Complainant’s Exhibit 
2—sU4 
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Defendant’s Gates with the mechanism recited in the first five 
claims of Complainant’s Exhibit Complainant’s Patent and_ state 
whether, in your opinion, the said gates and model contain the con- 
binations of mechanism recited in each of said five claims, giving 
your reasons for any opinion you may express” 

A. Before making the comparison required by the question I de- 
sire to state what | consider the invention set forth in Complain- 
ant’s Exhibit Complainant’s Patent. | 

As I understand it, the object of the invention is to provide means 
whereby the guard or attendant standing in the passage-way leading 
from one car to the other and near the inner ends of the platform 
guard rails may without changing his position open or close both 
of the gates to the side entrances of the platforms. This object is 
vybtained by providing operating handles, placed near the inner 
ends of the platform guard rails, and connecting said handles by in- 
termediate mechanism to said gates. Various means for attaining 
this object are described in the specification. The means particu- 
larly described in the specification and represented in the drawings 
consists of a rod sliding in or on a guide or bearing secured to the 
guard rail, which rod is connected at one end toa link, the other 
end of which link is connected to the gate, while the other end of 
said rod is connected to the operating handle located near the inner 
end of the guard rail. Two arrangements of the said rod are illus- 
trated in the drawings. In figures 1 and 2 the sliding rod is ar- 
ranged on the outside of the guard rail and its outer end is con- 
nected to a link, which link is connected to the gate through the 
medium of an arm or lever rigidly secured to the gate. In figure 3 
the sliding rod is arranged on the inside of the guard rail and its 

inner end is connected to a link which is directly secured to 
91 the gate. In the first case the arm or lever is ‘attached to 

the gate in order that the sliding rod and link may be ar- 
ranged on the outside of the guard rail. The addition of this arm 
or lever does not change the character of the combiaauou anu 1s 
within the scope of the invention. 

Making now the comparison required by the question, L find that 
the mechanism in use on the cars of the Manhattan Railwav Com- 
pany for opening and closing the gates to the side entrances of the 
platforms and that shown in Complainant’s Exhibit Defendant's 
Gates is in each case embodied in the combination and arrange- 
ment of devices claimed in claims 1 to 5, inclusive, of Complainant’s 
Ex hibit Complainant's Patent. In view of the fact that the model, 
Complainants Exhibit Defendant's Gates, correctly represents the 
mechanism in use on the cars of the defendant company, I shall 
hereafter refer more particularly to said model, and in using the 
term “ defendant's gates” it is to be understood that I refer to said 
model. 


Adjourned to Thursday, August 14th, 1884, at 10.30 a. m. 


~ 


RAILWAY CO. 1] 


THE MANHATTAN 


JOSEPH ARON YS. 


New York, August 14th, 1S84—11 o'clock a. n 


Met pursuant to adjournment. 
Present: Counsel as before. 


The direct examination of Winitiam C. BEHRENS continued, and he 
continues his answer to question 10 as follows: 


Referring to the claims of Complainant’s Exhibit Complainant’s 
Patent, I find that the first claim covers the combination of three 
elements or devices, namely: 

First, a gate arranged to close the side entrance to acar platform ; 

Second, an operating handle located at or near the inner end 

of the platform guard rail; and, 
22 Third, means — connecting said gate and handle—the whole 
so arranged that the attendant standing at the inner end of 
the platform guard rail and without changing his position may open 
and close the ¢ gate. 

Now, I find in defendant’s gates the same combination of elements 
combined and arranged in substantially the same manner. I find 
agate to close the side entrance to a car platform, an operating 
handle located at or near the inner end of the platform guard rail, 
and means connecting said gate and handle, the whole so arranged 
that the attendant may open and close the gate while standing at 
the end of said guard rail. 

The gate proper of the said patent and that of defendant's gates 
are identical; the operating landle isin each case located at or near 
the inner end of the platform guard rail, and the said handle is in 
ach case connected tothe inner end of a rod, the other end of which 
is attached by a link to the gate. 

I find several minor differences in the construction. 

In the case of the patent the operating handle is attached directly 
to the rod, while in the case of defendants’gates a bell-crank lever is 
interposed between said rod and handle. “This difference does not, 
however, change the character of the combination and is within the 
scope of the invention. 

Further, in the case of the patent the rod is arranged to slide in 
a sleeve or bearing attached to the guard rail, while in the case of 
defendant’s gates the rod is provided or formed with a bearing which 
slides on a bar secured to the guard rail. This reversal of the ar- 
rangement of the parts does not change the character of the combi- 
nation and is embraced within the scope of the invention. 

Further, I find in the case of the patent that the rod is formed in 
one piece while in the case of defendant's gates the rod is jointed— 
that is, one part of the rod is provided or formed with a bearing 
while the other part is pivoted at one end thereto, in order that the 
short end of the ” ll-crank lever may be attached to the free end of 
the rod. None of these changes in the construction affect the char- 

acter of the combination or change substantially the mode of 

23 operation, and they are all embraced within the terms of the 
first claim. 

The second claim consists of the combination, with the two gates ar- 
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ranged to close the adjacent side entrances to the adjoining patforms 
of two cars, of two operating handles located adjacent to each other 
and at or near the inner ends of the platform guard rails, and means 
connecting the said gates and handles, the whole so arr inged that 
the attendant standing at the inner ends of the said guard rails and 
in the passage-way leading from one car to the other may, without 
changing his position, operate both gates. 

Now, I find in defendant’s gates the same combination of e He ‘ments 
combined and arranged in substantially the same manner. I find 
two gates arranged to close the adjacent side entrances to the adjoin- 
ing platforms of two cars, two operating handles located at or near 
the inner ends of the platform guard rails and adjacent to each 
other, and means connecting said gates and handles, the whole ar- 
ranged so that the attendant standing in the passage-way leading 
from one car to the other may, without changing his position, 
open or close both of said gates. Both in the case of complainant's 
patent and defendant's gates the operating handles, gates, and con- 
necting mechanisms are duplicates of each other, and the same 
minor differences of construction pointed out in the consideration 
of the first claim exist and need not therefore be again referred to. 

The third claim of said complainant’s patent consists of the com- 
bination of four elements or devices, namely : 

First, a railway car and its platform having an end guard rail 
by which a side entrance thereto is provided. 

Second, a gate for closing said entrance. 

Third, a rod sliding in or on guides secured to said guard rail. 

Fourth, a link connected to said gate and rod. 

Now, I find in defendant’s gates the same combination of 

24 elements combined and arranged in substantially the same 

manner. I find a car platform provided with an end guard 

rail by which a side entrance to the car is provided, a gate for clos- 

ing said entrance, a rod sliding on a guide or bearing secured to 

said guard ‘rail, and a link connected to said gate and rod, the inner 

end of said rod extending inward to a point convenient for the 
attachment of an operating handle. 


The fourth claim of said complainant's patent consists of the eom- , 


bination of five elements or devices, namely : 

First, a railway car and its platfor m having an end guard rail 
by which a side entrance thereto is provided. 

Second, a swinging gate for closing said entrance 

Third, a rod sliding 1 in orona cuide secured to said rail. 

Fourth, a link connected to said ¢ gate and rod. 

Fifth, means for locking said gate in its closed position. 

The fourth claim consists of the combination of elements recited 
in the third claim., and combines with said elements meaus for lock- 
ing said gate in its closed position. 

Now, 9 find in defendant’s gates the same combination of ele- 
ments combined and arranged in substantially the same manner. 1 
find a car platform having : an end guard rail by which a side en- 
tranee to the ear is for med, aswinging gate for closing said entrance, 
a rod sliding on a guide secured to said rail, a link connected to said 


a 
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it gate and rod, and means for locking said gate in its closed position. 
The mechanism for locking in defendant’s gates differs in construec- 
tion from that shown in complainant’s patent, but the locking is in 
both cases effected by the handle and by a movement imparted to 
the same. In the case of the patent the locking is effected, after the 
gate is closed, by a lateral movement of the handle on its pivot, which 
brings a projection opposite a stop, while in the case of defendant’s 
gates the locking is effected by a continued movement of the handle 
a after the gute has been closed, which causes the short arm of 


2h the lever to come in contact with a stop, when the pivot of 

the lever, the pivotal connection between the lever and rod, 
and the pivotal connection between the two parts of the rod are 
substantially in line. These two constructions are, in a broad 
’ sense, substantially the same, and the substitution of the one 
locking mechanism for the other in the combination of elements 
Claimed in claim four does not change the character of the combi- 
nation and is within the scope of the invention. 

[ find that the fifth claim of complainant’s patent consists of a 
combination, with the two gates arranged to close the adjacent side 
entrances to the adjoining platforms of two cars, of rods sliding in 
or on guides secured to the guard rails of said platforms, and links 
connected to said gates and rads. 

Now, | find in defendant’s gates the same combination of elements 
combined and arranged in substantially the same manner. I find 


— two gates arranged to close the adjacent side entrances to the ad- 
ts | joining platforms of two cars, rods sliding on guides secured to the 


guard rails of said platforms and extending Inward to a point con- 
venient for the attachment of handles, and links which connect said 
gates and rods. 
Adjourned to Wednesday, August 20th, 1884, at 11 a. m. 
New York, August 20th, 1884—11 a. m. 
Met pursuant to adjournment. 
Adjourned to Thursday, August 21st, 18S4, at 11 a. m. 
NEW York, August 21st, 1SS4—11 «#. m. 
Met pursuant to adjournment. 
Present: Counsel for the respective parties. 


_* Adjourned to Thursday, August 28th, 1584, at 11 a. m., at 

5 the request of defendant’s counsel, upon the understanding 

ad with him that he will either waive cross-examination of the 

: witness before that time or proceed with it upon that day without 
fail. 


New York, slugust 28th, 1S8S4—11 o’elock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 
The direct examination of Mr. Wittiaw C. Benrens econ- 
tinued: 


11 «). Referring to vour answers to questions 5, 6,7, 8, and 9, will 
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you please state where you saw the cars in use which were provided 
with the gates and operajing mechanism to which you have re- 
ferred ? 

A. I saw the cars referred to in said questions in the city of New 
York. 

Witness submitted for cross-examination. 


WM. C. BEHRENS. 


Adjourned subject to notice. 


27 United States Circuit Court, Southern District of New York. 
JoseEPH ARON against THE MANHATTAN RaILWAy Company. 


Testimony taken on the part of the complainant under and pursu- 
aut tothe 67th rule of the Supreme Court of the United States, 
as amended, before John A. Shields, Esq.,a standing examiner of 
said court. 


New York, April 14th, 1885—1.30 o'clock p. m. 


Present: Munson & Philipp, Esqs, counsel for complainant, and 
kdwin H. Brown, Esq., counsel for defendant. 


WiitiaAM W. RosknxFie.p, a witness produced on behalf of the 
complainant, being duly sworn, deposes and says: 


1 Q. What is your name, age, residence, and oceupation ? 

A. William W. Rosenfield; age, 19 years; reside in New York 
city, and am in the employ of the Home Vapor Bath and Disinfector 
Company. 

2 Q. In what capacity are you employed by this company ? 

A. Asa clerk, superintendent, and in a general way. 

3 Q. Please explain a little more definitely what you mean by a 
superintendent ; superintendent of ‘vhat? 

A. Of the manufacture of the articles for sale by the said com- 

any. 
28 4Q. Will you please state what has been the nature of 
your employinent for the last three or four years ? 

A. Well, I have been a clerk, and most of the time have been per- 
fecting new inventions. 

5 Q. Are you the Wm. W. Rosenfield who made tie application 
upon which United States letters patent No. 288,494 were granted 
on November 13th, 1883, for improvements in railway car gates ? 

A. I am. 

6 Q. When did you make the invention which is shown and de- 
scribed in these letters patent ? 

A. During the summer of 1881. 

7 Q. Where were you employed at that time” 

A. I was in the employ of the Edison Electric Light Company. 

$Q. Did you at the time you made the invention make any 
drawing illustrating the same? 
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A. 1 did make a drawing. 
Counsel for the defendant objects to the answer as secondary 
evidence. : 


9 Q. What has become of this drawing ” 

A. It has either been lost or accidentally destroyed. 

10 Q. Have you made search: for it? | 

A. I have made a thorough search for it. 

11 Q. When, as near as you can recoliect, did you last see it? 

A. In the autumn of 1881. 

12 Q. Did this drawing represent a gate opening and closing 
mechanism like that shown in your letters patent No. 288,494? 


Objected to as leading. 
Question withdrawn. 


13 Q. Please explain just what this drawing which you made in 

the summer of 1851 represented. 
A. It represented a gate opening, closing, and locking mechanism. 
It consisted of a link connecting the gate with a connecting 


29 rod, with operating and locking handles on said connecting 
rod ; also a locking lug; also a bearing to support and guide 
said connecting rod. 


14 Q. To what part of the car was the gate hinged ” 

A. To the platform guard rail. 

15 Q. Which way was this gate arranged to swing—inward or 
outward ? 

A. It was arranged to swing Inward. 

16 Q. And where was this guide or bearing for the connecting 
rod located and to what was it secured ? 

A. It was located on and secured to the guard rail. 

17 Q. And were all these features which you have deseribed fully 
illustrated in the drawing which you made in 1881 so that any one 
familiar with mechanical structures and drawings would have un- 
derstood the construction of the apparatus as you have described it? 


Objected to as leading. 


A. Yes. 

18 Q. Now please describe briefly the operation of the apparatus 
which was illustrated in this drawing ? 

A. It was arranged so that by pushing or pulling the operating 
handle the gate would be opened or closed, and by means of the 
same handle it could be locked when closed. 

19 Q. Where was the guard or attendant to stand in opening and 
closing the gate? 

A. At the inner end of the guard rail. 

20 Q. Will you please look at Fig. 3 of the drawing of your let- 
ters patent No. 288,494 and state how it compares with the draw- 
ing which you made in 1881 and which you have just been de- 
scribing. 

A. It is substantially part of my drawing of 1881. 

21 Q. Well, what more did your drawing of 1881 show than Fig. 
3 of your patent” 
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A. It showed the mechanism as being also on the outside as well 
the inside of the guard rail. 
30 22 Q. Then am I to understand that the drawing you 
made in 1881 showed the gate opening and closing mechan- 

ism arranged in both of the positions illustrated in your patent ? 

A. It did show the opening, closing, and locking mechanism in 
the two positions shown in the patent. 

23 Q. After you had made this drawing in 1581 did you show it 
toany one and explain the invention to any one” 

A. I did. 

24 Q. To whom did you show it and to whom did you explain the 
invention ” 

A. One person was Edward C. Rowland; the others were mem- 
bers of my family, viz., my father, my mother, and sister. 

25 Q. When did you next do anything in regard to this inven- 
tion ? 

A. About the winter of the same year I showed it to another 
person. 

26 Q. What did you show to this other person ? 

A. I showed this person a drawing somewhat similar to the one 
I had made in 188]. 


Objected to as secondary and indefinite so far as the second or 
later drawing is concerned, 

27 Q. In answer to 25 Q. you say the winter of “that year.” Do 
you mean the winter of 1SSI-1882 ? . 

A. I mean the winter of 1881-1882. 

28 Q. Have you the drawing which you have just said you 
showed to another person in the winter of 1SSI-1S882”? 

A. I have the same and now produce it. 

Drawing referred to is offered in evidence and marked “Com- 
plainant’s Exhibit Rosenfeld Drawing, J. A. 5., ex’r.” 

Counsel for the defendant consents that the above exhibit may 
be mounted in order to preserve it. 


9 


3 29 Q. When, as near as you can recollect, was this drawing 
made and who made it? 
A. It was made by me in the early part of the winter of 1881- 
1882. 


Adjourned until 11 a. m., 18th April, 1885. 


New YorK, April 18th, 1885—11 o'clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


The examination of Wirntram W. Rosexrirertp continued : 


30 Q. When and to whom did you first show this drawing ’ 
A. I showed it to Mr. Joseph Aron in the latter part of December, 
1881. 
31 Q. Did you explain to him what it represented ? 
A. I explained the invention in full to him. 
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32 Q. Did you show and explain this drawing to any one else 
about the same time; and, if so, to whom and when, as near as you 
‘an recollect ? 

A. I showed it to my father and mother and sister at the time it 


was made. 

33 Q. After you had made this drawing and showed it to the per- 
sons you have mentioned what next did you do about the invention? 

[ had a model thereof constructed from the said drawing. 

34 Q. lave you the model to which you refer” 

A. I have, and now produce it. 

The model referred to is offered in evidence and marked Com- 
plainant’s Exhibit Rosenfield Model, April 18, 1885, J. A. S., ex’r. 


32 30 Q. When and by whom was this model made” 
A. It was made in the month of March, 1882, by E-. 
Behringer, of 116 Maiden Lane, N. Y. city. 

36 Q. [ notice upon the drawing, Complainant’s Exhibit Rosen- 
field Drawing, the name of Joseph Aron and A. Rosenfield, and also 
the stamp of Weil & Co. When, if you know, were those names 
a and this stamp impressed upon the drawing, and by whom ? 

The st amp and two of the signatures were De aced on the draw- 
cn April $ 27th, 1882, by Joseph Aron and A. Rosenfield. The third 
signature was executed. I think, at some previous time. 

37 Q. After you had the model, Exhibit Rosenfield Model, made 
what did you do with it, if anything? 

I showed it to others. 

38 Q. Who did you show it to? 

A. One person was John J. Kiernen; the other, if | remember 
right, was a clerk in his office. 

39 Q. What next did you do with it? 

A. 1 either first applied for a patent for the invention or I showed 
itto F. kh. Hain, general manager of the elevated railway system, 


Answer objected to so far as it relates to showing it to FP. kK. Hain, 
superintendent of the elevated railway system, as not proper in re- 
buttal, but as amounting to a reopening of the testimony-in-chief 
and as new matter not w varranted by the testimony taken on the part 
of the defendant and as without foundation, and notice is hereby 
given that a motion will be made to strike out said testimony or for 
leave to answer the same. 


40 Q. Please explain fully what you mean when you say you ap- 
plied for a patent. State just what you did. 
A. I brought the model to the office of Munson & Philipp, patent 
solicitors, and gave Instructions that they should make the requisite 
drawings and papers for an application for letters patent. 
Oo 41 Q. And I understand you to say that you do not recol- 
lect certainly whether you showed the model to Mr. Hain be- 
fore you brought it to the officesof Munson & Philipp or afterwards. 
Am I correct? 


The objection and notice made to answer 39 are continued to this 


question. 
d—o304 
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A. You understand correctly. 

42 Q. State, as nearly as you can, the time when you brought the 
model to the ottices of Munson & Philipp, as you have stated. 

A. May 8th, 1882. 

43 Q. Now please state fully the circumstances which attended 
your showing the model, Exhibit Rosenfield Model, to Mr. Hain, 
stating what led you to show the model to him, and what took place 
at the time you showed it to him, giving, as nearly as you can, any 
conversation that took. place between you and Mr. Hain or between 
Mr. Hain and others in your presence. 

A. I went to Mr. Hain because I understood he was the proper 
person to submit all improvements to in any way connected with 
the elevated road. I thought at the time that the elevated railway 
would be more apt to use this invention than any other road. Ae- 
cordingly I went to Mr. Hain with Mr. Joseph Aron with a letter 
of introduction from Mr. J. J. Kiernan, a State senator, and I ex- 
plained my invention in full; and I also showed the drawing and 
model, Exhibit Rosenfield Drawing and Exhibit Rosenfield Model, 
but Mr. Hain, after a thorough inspection of the said model and 
drawing, said that they had no use for an invention of that kind, at 
the same time praising it as very ingenious, &c. 

44 Q. At the time you showed this model to Mr. Hain was it in 
the same condition which you now find it ? 

A. It was, with the exception of the secondary gate or guard and 
a lug or stop which holds the said secondary gate or guard in a cer- 

tain position. 
o4 45 Q. By the “ secondary gate or guard” do you mean the 
gate which closes the space between the platforms of the 
two cars when the gate for closing the entrance to the platform is 
opened ? 

A. Yes. 

46 Q. And this gate for closing the space between the platforms 
of the two cars was not on the model at the time you showed it to 
Mr. Hain, but was added afterwards, was it? 

A. Yes, it was added afterwards. 

47 Q. Whiai led you to make this addition to the model ? 

A. When I went to Mr. Hain to show my invention he said if | 
was to make some arrangement to prevent persons from falling be- 
tween the car platforms that he might use such an invention. 

48 Q. And that led you to devise this supplemental gate, did it? 

A. It did. 

49 Q. When you had this interview with Mr. Hain, at the time 
you showed him the model, did he give it careful attention so as to 
thoroughly understand it? 

A. He did. 

50 Q. And did he discuss the merits of the invention with you 
to any extent? 

A. He did. 

51 Q. Did he say anything that led you to suppose that the ideas 
embodied in the model were not entirely new to him? 

A. He did not say that it was an old invention. 
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52 Q. Did he say anything which indicated to you that he had 
ever seen or heard of anything like it before ” 

A. No, he did not. 

53 Q. Please fix, as nearly as you can, the time when vou went to 
Mr. Hain with this model and drawing, as vou have testified. 

A. I think it was during the latter part of April or the early part 
of May. 

54 Q. Are you certain that it was within a short time, 
35 either before or after, of the time you brought the model to 
the offices of Munson & Philipp for the purpose of applying 

for a patent? 

A. [ think it was within a short time either before or after. 

55 Q. After you placed this model in the hands of Munson & 
Philipp and instructed them to prepare an application for a patent 
for the invention, did you give them instructions to hold the matter 
in abeyance for a time? 

A. I did. 

56 Q. And that led you to give them the second instructions ? 

A. After the elevated railroad official, Mr. Hain, had refused to 
adopt this invention, not being in very good circumstances, and my 
aim being to make only inventions that would give me immediate 
returns, I decided to spend any money that I could then control in 
the said kind of inventions, and having this in mind I decided that 
I would wait till some future time before I would give any time and 
money for the railway-gate application 

57 Q. Then,as I understand you, it was the refusal of Mr. Hain to 
adopt the invention that led you temporarily to withhold your ap- 
plication for a patent? 

A. Yes. 

58 Q. And would you have proceeded at once to apply for and 
take out a patent had Mr. Hain given you any encouragement as to 
the adoption of the invention by the elevated roads? 

A. I would. 

59 Q. Did you at that time know of any other road that would be 
likely to wish to adopt your invention and put it into use? 

A. I did not. 

60 Q. After vou gave instruction to your attorneys to hold the gate 
application in abeyance for a time, what did vou next do in regard 
to the invention, and when? 

A. I again told Messrs. Munson & Philipp to make an application 

for a patent for the same. 
36 61 Q. And about when was it that you instructed them a 
second time to proceed with the application ? 

= In April, 1885. 

> (. What led you to give them these second instructions to 
a for a patent? 

A. Because I had some time before seen a device similar to mine 
in use on the cars of the elevated railroad. 

63 Q. About what time did you. first see this gate opening and 
closing mechanism in use on the elevated railroad ” 

About the end of the year 1882. 
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64 Q. And as soon as you saw this gate opening and closing mech- 
anism in use did you instruct your attorneys to prepare your ap- 
plication for your patent? 

A. I did. ; 

65 Q. Then it was probably earlier than April, 1885, that vou gave 
them these final instructions, was it not” 

A. Yes. 

Counsel for complainant offers in evidence a certified copy of the 
file wrapper, contents, and drawing in the matter of the application 
for letters patent granted William W. Rosenfield, assignor to Joseph 
Aron, November 13, 1883, No. 288,494, for in:provement in railway 
car gates, and ‘he same is marked Complainant’s Exhibit Rosen- 
field Application, April 18, 1885, J. A. S., ex’r. 

66 Q. Ilave you ever taken out letters patent of the United States 
for other inventions which you have made beside this one for rail- 
way car gates? | 

Objected to as immaterial and irrelevant and not calling for the 
best evidence. 


A. I have. 

67 Q. About how many patents have you taken out in the United 
States since 1881 ? 

The same objections. 

Oo” A. Five. 
68 Q. Have the inventions described in these patents or 
most of them been commercially successful ? 

The same objections. 

A. They have. 

69 Q. Have you been able to interest capital in the working of 
your Inventions? : 

The same objections. 

A. Yes, sir. 

70 Q. Is the Home Vapor Bath and Disinfector Company en- 
gaged exclusively in the working of inventions which have been 
made and patented by vou ? 

The same objections. 

71 Q. Will you look at the pamphlet I hand you and state what 
it is? 

The same objections. 

A. It is a publication issued by the said company in order to in- 
terest the public in the apparatus it has for sale. 

The pamphlet referred is offered in evidence and is marked Com- 
plainant’s Exhibit Home Vapor Bath Catalogue, April 18, 1885, 
J. A. S., ex'r. 
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Cross-examined by E. H. Browne, Esq. : 


Counsel for defendant makes the objection stated to the 59th ques- 
tion generally in regard to all questions and answers relating to the 
interview of the witness with F. kK. Hain, and it is further objected 

that all such testimony as relates to what was said by the wit- 
38 ness and by said [Hain is incompetent, as hearsay, and it is 

further objected that the testimony of the witness that he 
understood that said Hain was the proper person to submit inven- 
tions to is incompetent, as not being a statement of the fact that he 
was so, but a mere understanding on the part of the witness. 

The objection is made at this time with the consent of counsel for 
complainant generally for the purpose of avoiding frequent repeti- 
tion upon the record. 

72 XQ. In what capacity were you employed by the Edison 
Electric Light Company ? 

A. My main employment was at solar printing, and oceasionally 
I did tracing. 

73 X Q. By solar printing you mean making solar print copies of 
drawings, do you not? 

A. Yes. 

74 X Q. From what time to what time did you work for the Edi- 
son Electric Light Company ” 

A. From the 9th of June through the first two weeks of August, 
1881. 

75 X Q. Under whom were you employed there? 

A. Under Mr. Clarke. 

76 X Q. At what address ? 

A. 60 Fifth avenue. 

77 X Q. Please state on what material your first drawing was 
made, to which you refer in your eighth and subsequent answers ? 

A. It was drawing paper. 

78 X Q. With what was it made? 

A. It was first pencilled and then inked. 

79 X Q. Was it made with drawing instruments or free hand ? 

A. With the aid of drawing instruments. 

80 X Q. Where was it made? 

A. At 65 Fifth avenue, N. Y. city. 

81 X Q. In whose presence? 

A. In the presence of I. C. Rowland. 

82 X (. Was he employed there then ”? 

A. He was. 
39 83 X Q. In what capacity? 
A. Mostly at tracing. 

84 X Q. What view or views were comprised in that drawing ? 

A. ‘Top view of one end of a railway car and-an end view of the 
same. 

85 X Q. Was there more than one ear illustrated in the draw- 
Ing ? 

A. There was only one. 
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86 X Q. What did you do with that drawing when you fin- 
ished it? 
A. I took it home. 
87 X Q. Where was it when you last saw it” : 
A. I think it was home when I last saw it. 


88 X Q. Did you ever take it anywhere away from home after . oo 
first taking it there immediately on finishing it? | 
A. I don’t recollect taking it from home. 
89 X Q. And whereabouts in your home do you recollect as last | 
seeing it? a 
A. I don’t remember just what room. : | 
90 X Q. Referring to Complainant’s Exhibit Rosentield Model, 
please name each and every part which has been added to it since 
its original completion. ° 
A. The secondary door or guard and the two arms which connect 
it to the main gate, and the lug which prevents the backward move- 
ment of the handle when it is open. 
91 X Q. Except for the additions mentioned in your last answer, 
is the model in the same condition as it was when originally com- 
pleted ” 
A. Essentially it is. 
92 X Q. Is it in every respect? 
A. Yes. : 
93 X Q. Were these parts which you mentioned in ‘your 90th an- 5 
swer all put upon the model at the same time? -_ 
A. They were. «| 
94 X Q. To whom did you refer in your 25th answer? | 
A. Mr. Joseph Aron. “ae 
40 95 X Q. You say you thought that the elevated railway | 


would be more apt to use the invention than any other road. 
Had you contemplated the use of your alleged invention for the cars 
of any other road? 


Objected to as calling for immaterial and irrelevant matter. 
A. I did so contemplate. 

96 X Q. In what way? 

The same objection. 


A. I thought that it could be used on almost all the railroads in 

this country. = 
97 X Q. What kind of railroads do you mean ? 
The same objection. . 
A. On all kinds that have cars with a platform. 
98 X Q. Ordinary horse cars as well as others? 


The same objection, and, further, that the witness’ patent is the 
best evidence as to the scope of the use of his invention as he con- 
templated it. 


A. Yes. 
99 X Q. How did you conceive of applying it to the horse cars ” 
The same objection. 


~~ 
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A. Substantially the same as on the elevated railroad cars. 
100 X Q. And was this part of your original idea? 


The same objection. 


A. It was. 
101 X Q. What object could there be in applying the gate and 
gate-operating mechanism to a horse car? 


The same objection. 

41 A. About the same object as there was in applying it to 
the elevated cars. 

102 X Q. According to your original idea or conception, how and 
where was the gate-operating mechanism to be arranged when ap- 
plied to a horse car? 

The same objection. 

A. Substantially the same as to the elevated railroad car. 

103 X Q. Differently in any respect? 

The same objection. 


A. Presumably tosuit the different situations without in any way 
differing from the original invention. 

104 X Q. What do you mean by the original invention in your 
last answer? 

The same objection. 


A. The invention as I first conceived it. 

105 X Q. Please describe it as you first conceived it in all its 
breadth and as to all its modifications and applications. 

A. The invention consisted of suitable mechanism that would 
enable a person to open or close or otherwise operate a gate that 
closes the side entrance of a railway car platform or to lock the said 
gate when shut when the person is situated at a distance there- 
from. 

106 X Q. And when you use the term railway car in your last 
answer you mean a horse railway car or a steam railway car, as | 
understand you? 

A. | mean both. 


The last two questions are objected to on the ground that it is im- 

material to the issue in this case what the inventor’s original idea 

was as to the scope or breadth of his invention, as it is not 

42 his original conception, but the invention as described and 
claimed in the patent that is the foundation of this action. 


107 X Q. In your 103d answer vou speak of the different situa- 
tion. What did you mean ? 

Objected to as irrelevant and immaterial. 

A. I meant by the different situation the different position with 
regard to the guard rail that would be necessary to place the oper- 


ating mechanism thereon in order to operate the gate, substantially 
the same as conceived in my invention. 
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108 X Q. What was that different position ? 
The same objection. 


A. I don’t mean a different position from the position that was in 
my original invention. I simply mean the difference in the shape 
of the parts of the mechanism that might be required in order to 
adapt them to the different shape of the guard rail of the car. 

109 X Q. And if the gate and gate-operating mechanism were ap- 
plied to a horse car they would be substantially the same in opera- 
tion and advantages as they would be on the rear platform of the 
last car of a train of elevated railway cars, would they not” 


Objected to— 

Ist. As calling for an expression of opinion by the witness as to 
the advantages of the invention when used in different situations 
in different classes of cars, which is improper, as the witness has not 
qualified and is not being examined as an expert; and, 

2d. As immaterial and irrelevant. 


A. Under the same conditions the operation and advantages 
would be the same. 

110 X Q. Your alleged invention did not involve any new con- 
struction of the guard railing of a car, did it? 


43 Objected to on the ground that the patent sued on and the 
state of the art as shown by the record in the case are the best 
evidence as to what changes were necessary in existing structures in 
order to practicaily apply the invention. 
Defendant’s counsel says that this witness has been called to give 
a history of his invention, and submits that thus a foundation has 
been laid for the above question. 


A. My invention did not necessarily. 

111 X Q. You had before making your alleged invention seen cars 
on the elevated railway and on other railways with a passage- 
way through the guard railing at the middle of the platform and 
opposite the car door, liad vou not” 

The same objection. 


A. I had seen such. 

112 X Q. Had you, prior to making your alleged invention, seen 
any such cars provided with gates arranged at the side entrances to 
the platform ? 

The same objection. 


A. I did see such on the cars of the elevated road; some of 
the gates were hinged to the body of the car, while others were 
hinged to the guard rail. : 

115 X Q. And prior to making your alleged invention, as | un- 
derstand you? 


The same objection. 


A. Yes. 
114 X Q. Referring to your 19th answer, please state why the 


~- 
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guard or attendant was to stand at the inner end of the guard rail 
in opening and closing the gate. 
A. Because it was the most suitable place he could stand. 
115 XQ. Had you seen guards or attendants on the elevated 
railway cars stand in that position ” 
A. Yes. 
44 116 XQ. What for? 
A. Because that would be the best place for them to stand 
in order to facilitate opening and closing the gates. 
117 X Q. When you saw them standing there what, if anything, 
did they do? 
Objected to as immaterial. 


A. L have seen them doing nothing while standing there, and 
also I have seen them pull the bell-rope while in that position. 

118 XQ. Is that all that you ever saw them do while standing in 
that position ? 

A. I have also seen them slam the gates shut in that position. 

119 X Q. Did you see them do that before making your alleged 
invention ? 

A. Yes. 

120 X Q. Did you ever see them open the gates while standing in 
that position prior to making your alleged invention ? 

A. No. 

121 X Q. Did you never see them swing the gates open while 
standing in that position ? 

A. No. 

122 X Q. Have you never seen that done, without the aid of any 
mechanism, by an attendant standing in the referred-to position ? 

A. No. 

123 X Q. What was it that you referred to in your 62d answer? 
Please describe it in full. 

A. It was the device which is shown in the Complainant’s Ex- 
hibit Defendant’s Gates. 

124 X (@. You have described the first drawing which you say 
you made. Will you now describe the second drawing, to wit, 
Complainant’s Exhibit Rosenfield Drawing, without looking at it, 
stating what views it contains and what each view shows? 

A. To the best of my memory, there is an end view, a top view, 

and third view of handle. 
45 125 X Q. According to your memory, what does the top 
view show? 

A. It shows the device complete, as shown in the end view. 

126 X Q. What device? 

A. The device for opening and closing as well as locking the 
vate. 

1z7 X Q. Does it show the device or mechanism on the outside or 
inside of the guard rail, according to your recollection ” 

A. On the outside. 

128 X q. And not on the inside ? 

A. No. 

4—304 
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129 X Q. And what else beside the gate-operating mechanism 1s 
shown on the top view, according to your recollection ? 

A. The locking mechanism. 

130 X Q. Anything else? 

A. I think not. 

131 X Q. How, according to your recollection, is the locking 
mechanism shown in this top view ? 

A. The operating handle is shown as engaging with a pin or pro- 
jection on the guard rail. 


Complainant’s counsel objects to a continuance of this line of ex- 
amination, which is being conducted probably for the purpose of 
testing the witness’ memory, upon the ground that it seems unrea- 
sonable to examine a witness so minutely as to the contents of a 
drawing which he is not allowed to see; and, further, that this ex- 
amination is unreasonable because the witness has not testified posi- 
tively as to details of his first drawing, which the witness says is 
substantially like the drawing now under consideration. 

Counsel desires further to state that this objection and protest is 
entered without any knowledge on his part as to whether the an- 

swers of the witness are correct or not, because, he, counsel, 
46 has not looked at the drawing since it was referred to in the 

direct examination, and does not remember with particu- 
larity as to its contents. 


132 X Q. Do you remember whether more than one car is shown 
in the drawing ? 

A. There is only one shown. 

133 X Q. Do you remember what is shown in the end view ? 

A. Ido. A gate is shown, and a link connects this gate with a 
connecting rod, an operating handle being on the end of the rod. 

134 X Q. According to your recoliection, what kind of an operat- 
ing handle is shown in this end view ? 

A. The handle has an aperture to which the fingers may enter. 

135 X Q. Do you remember whether this drawing is made with 
the use of ink at all’? 

A. It was made by pencil; there was no ink used. 

136 X Q. Was this drawing made with the aid of instruments ? 

A. No. 

137 X Q. No instrument? 

A. It was made without the aid of instruments, excepting, per- 
haps, a ruler. 

138 X Q. Why was this second drawing made? 

A. It was made in order to illustrate the invention. 

139 X Q. Why was it made in addition to the first ” 

A. Because the first one was either lost or destroyed. 

140 X Q. Was this second drawing made, then, to show the same 
features which had been shown by the first ? 

A. Yes; except that this drawing does not show the operating 
mechanism as being on the inside of the guard rail. 

141 X Q. Were all the views of this second drawing, Complain- 
unt’s Exhibit Rosenfield Drawing, made on the same occasion ? 
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A. Yes; I think they were. 
47 142 X Q. Are you positive about that ? 
A. Yes, sir. 
143 X Q. Have you any memorandum of the time when that 
drawing was made? 
A. I have none. 
144 X Q. What are the lines which separate the views in Exhibit 


‘Rosenfield Drawing for ? 


A. Simply to separate the views. 

145 X Q. Please mark the letter A on the handle in the end 
view. 

A. I have done so. 

146 X Q. You say vou showed the first drawing to your father, 
mother, and sister. Was your sister older or younger than your- 
self ? 

A. Older. 

147 X Q. How did you get the idea of the mechanism which you 
adopted for operating the gate ? 


Objected to as immaterial. 
A. It was original with me. 


Adjourned to Wednesday, April 22d, 1885, at 11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Cross-examination continued : 


148 X Q. Have you any memorandum of the time when you first 
showed Exhibit Rosenfield Drawing to Mr. Aron? 

A. No, 

149 X Q. Have you any memorandum of the time when Exhibit 
Rosenfield Model was made? 

A. No. 

150 X Q. What became of the letter of introduction you say you 
took to Mr. Hain? 

I think Mr. Hain kept it. 
48 151 X Q. I infer from your testimony that you have no 
memorandum by which you can fix the time when, as you 

say, you called upon Mr. Hain ” 

A. I have not. 

152 X Q. In your 62d and 63d answers you say you saw gate 
Mia at closing mechanism in use on the elevated railroads in 
the latter part of the year 1882, and in your 125d answer you say it 
was like the device shown in Complainant’s Exhibit Defendant’ s 
Gate. In your cross-examination you also say that vou saw, prior 
to making your alleged invention, cars of the elevated railroad pro- 
vided with gates in some instances hinged to the body of the car 
and in other instances hinged to the guard rail. Have not some of 
the cars of the elevated railway, ever since you first saw them pro- 
vided with the gates which were operated by hand, been continued 
in use without any mechanism for operating the gates. 
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Objected to as irrelevant and immaterial and not proper cross- 
examination, and, further, as an attempt on the part of the defend- 
ant to make the witness his own. 

Defendant’s counsel says that the testimony given by the witness 
in his 62d and 63d answers might raise the inference that the gate- 
operating mechanism had been used upon all the ears of the ele- 

vated railroad, and therefore it is proper for counsel to inquire as to 
the fact. 


A. I have seen cars with the gates hinged on the body of the car 
unprovided with this mechanism up to this date. 


Redireet: 


153 Re-D. Q. Will you please letter the parts shown in the different 
figures of Exhibit Rosenfield Drawing with the letters used for the 
corresponding parts in your letters patent 258,494, naming the parts 

as you proceed ”? 
49 A. A is the car, B is the car platforin, C is the side entrance 

to the car, D is the gate, ais the post to which the gate is 
hinged, 6 is the guard rail,cis the post at the inner end of the 
guard rail, G is the passage-way leading from one car to the other, 
d is the curved arm connecting the gate with the link, e is the link, 
f is the sliding rod, g is the bearing for the rod, / is the operating 
handle, and X is the lug which engages with the operating handle. 
This latter is not shown in the patent. 

154 Re-D. Q. In the course of your examination you have spoken 
of explaining the invention to Mr. Aron and to Mr. Hain and to 
others, and of exhibiting and explaining the drawing Exhibit 
Rosenfield Drawing and the model Exhibit Rosenfield Model. Will 
you please state what vou explained—that is to say, how fully you 
explained the invention on these occasions to these parties ? 

A. Lexplained the invention fully—that is, its operation, the 
mechanism, its advantages, and all its features. 

155 Re-D. Q. Did you explain how you contemplated applying it 
to te cars of the elevated railroad ? 


I did. 
Recross : » 


156 Re-X Q Did you explain how you cositemplated applying it 
to other cars? 

A. I did. 

157 Re-X Q. What kind or kinds of Other cars ? 

A. Any car that was provided with a platform with a side en- 
trance. 


Vas WILLIAM W. ROSENFIELD. 


Sworn to before me” 
* if JOHN A. SHIELDS, 


Pad Examiner, &c. 
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50) Mr. AnrHoyxy RosenrieLp, a witness produced on the part 
of the complainant, being duly sworn, deposes and says: 


1 (J. Please state your name, age, residence, and occupation. 

A. Anthony Rosentield ; age, fifty-seven years; I reside in New 
York city; [Tam a superintendent with the Home Vapor Bath «& 
Disinfector Company. 

2Q. Are vou acquainted with Wm. W. Rosenfield, to whom let- 
ters patent No. 288,494, for improvements in railway-car gates, were 
granted on November 13th, 1585? 

A. Tam; I am his father. 

3. Have you any knowledge of any invention in railway-car 
gates made by your son ? 

A. I have. 

1Q. When, as near as you ean fix the time, did your son first 
explain any invention relating to railway-car gztes to you’? 

A. It was between the months of June and August, 1881, when 
he was with Mr. Edison ? 

5. Will you state briefly what this invention was that he ex- 
plained to you at that time? 

A. It was a gate opener and closer; also to lock the gate when 
it is closed. 

6 (). What kind of gates was this invention to be applied to ? 

A. For elevated roads; he made it for that purpose. 

7 . Can you tell us what particular advantages he expected to 
gain by the use of this invention ? 

A. The mechanism was so arranged that if a person wanted to 
get into the cars while they were running they couldn't get onto 
the cars. It was also so arranged that a person could operate it 
easily without taking hold of the gate with his hand. 

SQ. Where was the man to stand to open and close the gate by 
means of this mechanism which your son explained to you ? 

A. He was to stand in the middle, between two cars, so that he 

could operate two gates at a time. 
ol 9 Q. Please explain briefly how the mechanism was ar- 
ranged so that the man standing in the middle between two 
cars could operate two gates at a time. 

A. There was one rod attached to each gate of the car. These 
rods run through sleeves attached tothe guard rails, and had han- 
dles on their ends that the man could take hold of to pull and push 
on the rods to open and close the gates. By turning the handles 
vou could fasten the gates. 

10 Q. Did your son show you any drawing illustrating his inven- 
tion at the time you have stated—that is, the summer of 1881 ? 

A. He said it would bea handy thing to have something attached 
to ears so that nobody could get onto them while the cars were In 
motion. I asked him how he would do it, and he told me that he 
could do it, and I asked him to make me a drawing so that I could 
understand it,and he made a drawing and showed it and ex- 
plained it. 
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11 Q. Did this drawing show the invention as you have just de- 
scribed it? 

A. It did. 

12 Q. Do you know what became of this drawing ” 

A. It was lost. 

13 Q. Did you ever see it after the time he used it in explaining 
the invention to you? 

A. I think I saw it several times. 

14 Q. After this time do you know of his making any other draw- 
ings showing his invention ? 

A. Yes; he made one. 

15 Q. About when did he make this second drawing ? 

A. It must have been somewhere in the fall or winter of 1881— 
about four or five months after the first one. 

16 Q. Was this second drawing substantially like the first one? 

A. Yes, sir. 

17 Q. Will you look at the drawing I now hand you, marked 
“Complainant’s Exhibit Rosenfield’s Drawing,” and state when you 

first saw it, if ever? 
52 A. I have seen this drawing. It is the one to which I 
have just referred as having been made in the fall or winter 
of 1881. 
18 Q. Is that your signature on the face of the drawing? 
A. That is my signature. 
9. When did you place it there” 

A. I signed it when I first saw it. 

20 Q. After the making of this drawing to which you have just 
referred do you know of your son having a model made illustrating 
the invention shown in this drawing ? 

A. Yes, sir. 

21 Q. About when was such model made, as near as you can rec- 
vilect, and when did you first see it ? 

A. I can’t recollect the exact time. 

22 Q. Did you go with your son to the office of Munson & Philipp 
when he instructed them to apply for letters patent for the inven- 
tion shown in the drawing, of which you have just been testifying ? 


A. I am under the impression that I came alone and asked them 


to apply for a patent for my son’s invention. 

23 Q. Did you take the model of which you have spoken with 
you? 

A. I did. 

24 Q. Will you please look at the model | now hand you, marked 
Complainant’s Exhibit Rosenfield Model, and state whether or not 
it is the model to which you have referred and which you took to 
the office of Munson & Philipp, as before stated ? 

A. It is. 

25 Q. You have stated that you were superintendent for the Home 
Vapor Bath and Disinfector Company. Is this company engaged 
in the manufacture and sale of apparatus invented and patented by 
your son? 

A. It is. 
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25 Q. Was this company organized for the special purpose of en- 
gaging in this business under your son’s patents ? 

A. It was. 

Adjourned to Tuesday, April 21st, 1885, at 11 a. m. 


53 Met pursuant to adjournment. 
The direct examination of ANTHONY ROSENFIELD continued: 


27 Q. When your son first showed you the drawing, [Exhibit 
Rosenfield Drawing, did he explain the invention to you? 

A. He did. 

28 Q. How did this explanation correspond with the explanation 
he had given you of the first drawing ? 

A. Substantially the same. 


Cross-examined : 
29 X Q. You say that the first drawing was lost. When was it 
lost ? 
A. We couldn’t find it when we looked for it again. 
30 X Q. Was it lost before you first saw Exhibit Rosenfield Draw- 
ing ? 
A. Yes. 
31 X Q. What kind of a drawing was it? 
A. It was a similar drawing to this, but I think it was on white 
paper. 
32 X Q. Do you remember whether it was a pencil sketch or an 
ink drawing ? 
A. I think it was a pencil sketch. 
33 X Q. Did you see it made? 
A. I can’t remember whether I have seen it made or whether it 
was shown to me after it was made. 
J4 X Q. You can’t say, then, where it was made ? 
A. It was made in our house. There — where lhe makes all the draw- 
ings or sketches. 
35 X Q. How do you know he made it there ? 
A. Because he had no other place to make them at that time. 
36 X Q. Where was bis home then ? 
A. I can’t tell you the number; in Fifty-seventh street, half a dozen 
houses from where we live now. 
37 X Q. Do you remember what view or views were in that first 
drawing? 
od A. As near as I can remember there was three or four dif- 
ferent sketches on that same piece of paper for the same in- 
vention. 
38 X Q. Do you remember what the views were? 
A. I remember some of them. 
39 X Q. What were those which you remember? 
A. | remember a view where there were handles or a handle to 
pull or push to open and close the gate, and by turning a handle in 
another direction you could open the gate from the outside. 
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40 X Q. Did any view show more than one car, according to your 
recollection ? 

A. I think it did, but I am not positive. 

41 X Q. Do you remember whether you or Joseph Aron first 
signed Exhibit Rosentield Drawing? 

A. I signed first. 

42 X Q. Do you remember how long before he signed ” 

A. Several months at least. 


Redirect : 


43 Re-D. Q. You say that you were not certain whether you saw 
your son make the first drawing or whether you first saw it after it 
was made. Is it not possible, then, that it may have been made 
elsewhere than at your house, in case you did not see it made ? 

A. He might have made it at Edison’s, where he was employed, 
without me knowing anything about it until I saw it. 

44 Re-D.Q. Have you read your son’s testimony which he has just 
given in this case” 

A. I have not. 

A. ROSENFIELD. 

Sworn before me— 

JOHN A. SHIELDS, 


Examiner, &c. 


Adjourned to April 22, 1885, at 10 o’clock a. m. 


59 New York, April 22d, 1885—11 o'clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Jamrs A. Hovey, Esq., a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says: 


1 Q.-Please state your name, age, residence, and occupation. 

A. James A. Hovey; age, thirty-seven years; residence, New 
York. Iam employed in the office of Messrs. Munson & Philipp, the 
counsel in this case. 

2 Q. Please state what, if any, knowledge you have concerning 
the history of the invention in railway-car gates made by William 
W. Rosenfield and shown and described in United States letters pat- 
ent 288,494. 

A. On the 8th day of May, 1582, Mr. William W. Rosenfield, ac- 
companied, I think, by his father, brought to the office of Munson 
& Philipp the model, Exhibit Rosenfield Model, and showed and 
explained the same to me. He fully explained to me the nature 
of his invention and the manner in which he intended to apply it 
and the advantages which he thought it possessed. He told me that 
the model was intended to illustrate the invention as applied to the 
cars used upon the elevated railroads in this city, and, although but 
one gate and its opening and closing mechanism was shown in the 
model, it was, of course, to be understood that the adjacent platform— 


a part of which is shown in the model—was to be provided with a 
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similar gate, and that the adjacent guard rail, shown in the model, 
was to be provided with a similar opening and closing mechanism. 
He explained to me that the guard or conductor while standing at 
the inner ends of the guard rails and in the passage-way leading 
from one car to the other would by means of this mechanism be 
able to open or close both gates simultaneously without changing 

his position, and this, he thought, would be a great saving of 
56 labor and would be a very desirable improvement. He also 

explained to me that by means of this mechanism the guard 
or attendant could lock both gates as soon as they were closed, 
thereby preventing passengers from crowding the gates open when 
the train was in motion and thus running the risk of being injured. 
He told me that he wished an application for letters patent for the 
invention to be prepared. I am not certain whether he told me at 
that time to proceed at once with the application or told me to hold 
the matter in abeyance until [ received further instructions. 

My recollection is that he gave positive instructions to proceed 
at once and file the application, and that — a few days, or it may be 
a week or two later, either he or his father called again and told me 
not to proceed with the application just then, but to await further 
instructions. Nothing more was done by Munson & Philipp about 
the matter of applying for a patent for the invention until some time 
very early in the year 1883, when either Mr. Rosenfield or his father 
again called at their office and instructed me to proceed at once to 
prepare and file the application. At that time the firm were with- 
out a regular draughtsman and considerable delay was occasioned 
in getting the drawing made, and consequently the application was 
not prepared and filed until after a considerable time had elapsed. 


Cross-examined: 


3 X Q. How do you fix the date as the 8th day of May, 1882, that 
Mr. Rosenfield first called with the model, Exhibit Rosenfield 
Model? | 

A. By the date of receiving the case written upon the office file 
wrapper of Munson & Philipp. 

4X Q. You do not mean to convey the idea that the alleged in- 
vention was to reduce the number of attendants upon the trains of 
the elevated railway when applied thereto, do you? 

A. I have no recollection that Mr. Rosenfield stated to me that 
this would be effected by the use of his invention, and I do 
not know whether, as a matter of fact, the number of attend- 
ants in any case can be reduced by the use of this invention. 


JAMES A. HOVEY. 


_ 
cee 
~] 


Sworn to before me— 
JOHN A. SHIELDS, 
Examiner, &c. 
Adjourned to Friday, April 24, 1885, at 11 a. m. 
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New York, Apri] 24th, 1885—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Mr. Josepn Arox, a witness produced on the part of the complain- 
ant, being duly sworn, deposes and says: 


1 Q. Please state your name, age, residence, and oceupation. 

A. Joseph Aron; age, 48 years: I reside in New York; [ am an 
importer of tobacco. 

2Q. Are you acquainted with William W. Rosenfield, to whom 
the letters patent 288,494 were granted on November 15th, 1883 ; 
and if so, how long have you known him ” 

A. Yes, sir; I have known him for a great inany years. 

3 Q. When, if ever, did Mr. Rosenfield first explain to you the 
improvement in railway-car gates shown and described in these letters 
patent? 

A. Certainly as early as in the beginning of the year 1882. He 
showed me very shortly thereafter a drawing explaining the inven- 
tion. 

4Q. Did he explain this drawing to you, telling you what the 
apparatus was it illustrated ? 

A. Yes, sir. 

5 Q. What did he say it illustrated ? 

A. He said, or rather he explained, that one man could 

58 open both gates at the same time, and that if the gates were 

closed they could not be opened from the outside. I did not 

very well understand it from the drawing and asked him to have a 

cheap little model made. He did so, and showed it to me a few days 
afterwards. 

6 Q. Did he tell you to what class of cars he intended his inven- 
tion to be applied ? 

A. Yes, sir; he told me that the gates were especially for the ele- 
vated railroad, but in answer to my demand could they not be used 
for any other cars he said, Yes; they could. 

7 Q. Will you please look at the drawing which I now hand you, 
marked Exhibit Rosenfield Drawing, and state whether you have 
ever seen it before; and, if so, when you first saw it? 

A. I have certainly seen it before April 27th, 1882, as I recollect 
my signature to the right was put on before I signed it the second 
time. My other signature, which is above Mr. Rosenfield’s, was 
signed by me on April 27th, 1882. I put on the stamp of Weil «& 
Co. that same day. | 

$8 Q. In your third answer you say, “ He showed me shortly there- 
after a drawing.” ‘Js or is not this exhibit the drawing to which you 
referred in this answer? 

A. Yes, sir; it is. 

9 Q. In your answer to question 5 you say that he showed you a 
model a few days afterwards. Will you please look at this model, 
Exhibit Rosenfield Model, and state whether or not it is the mode] 
which he showed you at that time? 
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} A. It is, with the exception of this small door between the ears, 
which was not then on. 
(Witness refers to the supplemental gate which closes the space 
between the guard rails when the main gate is open.) 
o ; 


10 Q. When you had seen this model did you fully understand 
the operation of the invention? 
A. Yes, sir. 
"3 59 11 Q. Please explain briefly what you then understood to be 
4 Mr. Rosenfeld’s plan of applying the invention. 
A. The invention consisted,as far as | understood it then, of allow- 
| ing one man to open and close both gates, and when the gates were 
closed they could not be pushed open from the outside. 
l. 12 Q. Please explain just what you mean by both gates. 
A. I mean the gates where people enter or go out of the car—that 
is to say, one man could attend to open and close the gates of two 


| adjoining cars on one side of the cars. 
13 Q. Does the model of which you have just been speaking show 
} the gates of two adjoining cars? 
A. The model shows the gate on one ear. 
14 Q. Did you understand that the adjoining car was to be pro- 
| vided with a similar gate and gate-opening mechanism ? 
A. Yes, sir. | 
15 Q. After Mr. Rosenfield first showed you this model what was 
n done with it, if you know ? 
). A. It was shown to different parties, among which was Senater 
; Kiernan and Colonel Hain. 
16 Q. When was it shown to Senator Kiernan and Mr. Hain, if 
vou know, and under what circumstances ” 
| A. I went to see Senator Kiernan and asked hinrvif he knew any- 
body connected with the elevated railroad. He told me he knew 
: Colonel Hain very well. I showed him then the model. I told him 
that is the thing I want to show to Mr. Hain. He gave me a letter 
for Mr. Hain, and I went to the office of the elevated railway com- 
| pany with Mr. William W. Rosenfield. Mr. Hain, on receipt of Sen- 
ator Kiernan’s letter we sent in, received us immediately. I told 
Mr. Hain that Senator Kiernan was a friend of mine and thoughta 
: great deal of what I am going to show him, and that he told me that 
aes Colonel Hain would give me a candid opinion onit. I asked then 
young Mr. Rosenfield to show this model here (witness refers 
60 to Exhibit Rosenfield Model) and to explain everything to Colo- 
a nel Hain about it. He "did so. The Colonel listened very 
attentively for quite a while. He said afterwards, “ Well, that’s no 
account; what we are looking for is to have something between the 
ears.” Mr. Rosenfield answered him, “I can very easily add a gate 
that will operate simultaneously with this one, so that when one 
| gate is opened the other one is closed, and vice versa.” Mr. Hain, 
who at first was very amiable in receiving us, showed signs of iIm- 
patience, saving, “ Well, that’s no account; it can’t be used.” We 


then left. 
17 Q. Did Mr. Hain say anything to you or to Mr. Rosenfield in 
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your presence which gave you to understand that the invention was 
not entirely new to him, or that he knew of any other device like it 
or similar to it? 

A. No, sir. 

18 Q. This Colonel Hain was at that time superintendent of the 
elevated railroad, as | understand ? 

A. Yes, sir. I knew then he was superintendent. 

19 Q. When, as near as you can fix the time, was it that you and 
Mr. Rosenfield called upon Mr. Hain with this model, as you have 
stated ? 

A. As near as I can fix it, it was in the month of May, 1882. 

20 Q. After you showed the model to Colonel Hain, as you have 
stated, what was done with it, if you know? 

A. I went to Senator Kiernan’s office to see him. He was not in, 
and I remember having left the model there for a few days after that. 


Defendant’s counsel objects to the testimony as to tlre conversa- 
tion with Mr. Hain as hearsay, and generally on the grounds here- 
tofore stated in reference to the testimony given upon the same point 
by the witness William W. Rosenfield, and the same notice of motion 
is also here given in regard to the testimony of the present witness, 
Aron. 


The objection and notice are made at this time with the 

61 consent of complainant’s counsel that they should be made 

at the end of the deposition to avoid repetition to the several 
questions and answers. 


Cross-examined : 


21 X Q. Referring to your 6th answer, please state what other 
cars. 

A. He spoke of railway cars on the express trains, on cable roads, 
and on other cars; I don’t remember. 

22 X Q. As I understand you, you say that Exhibit Rosenfield 
Drawing was shown you on the 27th of April, 1882. Do you mean 
to be understood that you first saw Complainant’s Exhibit Rosen- 
field Model before or after then ? 

A. Before April 27, 1882; but how long before I can’t tell. 

JOSEPH ARON. 


Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &c. 


Adjourned to Monday, April 27, 1885, at 11 a. m. 


New York, April 27th, 1S85—11 o’clock a. m 


Met pursuant to adjournment. 
Adjourned to Thursday, April 30th, 1885, at 1 p.m 
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62 New York, April 30th, 1885—at 1 p. m. 


Met pursuant to iui 
Present: Counsel as before. 


CHARLES B. Krom, a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says: 


1 Q. Please state your name, age, residence, and occupation. 

A. Charles B. Krom; age, 26 years; I reside in New York city; 
I am a grocer. 

2 Q. Have you ever been employed upon the elevated railroads 
in this city; and, if so, during about what period and in what ca- 
pacity or capacities ? 

A. Yes, sir; as conductor and guard, from the 24th June, 1879, to 
February, 1885. 

3 Q. Are you familiar with the different gates and the manner of 
operating them in use upon the cars of the elevated railroads during 
the period when you were employed on the roads? 

A. I am familiar with those used on the Sixth Avenue road, which 
is the only one I was employed on. 

4 Q. Please describe the way or ways in which the gates were ar- 
ranged upon the ears of the Sixth Avenue road during the time 
which you worked upon the road. 

They were arranged on hinges fastened to a post, swinging in 
from the car to the railing. 

5 Q. Where was this post to which the gate was hinged located ? 

A. On the end of the outside corner pl: atform. 

6 Q. And the gates swung inward against the platform guard 
rails. Is that so? 

A. Yes, sir. 

7 Q. Were these gates provided with any locking mechanism 
when you first worked upon the road? 

A. No, sir. 

8 Q. What were vour duties as guard and conductor? 
63 A. To announce the stations, open and close the car gates, 
to look after the safety of passengers, to protect the train 
from the following trains, and to signal the time for the train to 
start. 

9 Q. Now, please state how many gates each guard or conductor 
had under his control. 

A. Four. 

10 Q. And how many was he required to open and close each 
time a train stopped at a station ? 

A. Two. 

11 Q. These two gates that he opened and closed at a time were 
the two adjoining gates upon different cars, as I understand it, and 
not the two gates of the same car; am I correct” 

A. Yes, sir. 

12 Q. Now, please explain just how the guard or conductor 
would open or close these two @ates whoy G train oluijed at a sta- 
biwne. 


“oer snes iease ei latipes Ste tenement 


JOSEPH ARON VS. THE MANHATTAN RAILWAY CO. 


A. He would have to open one gate, step on the next car, and open 
the other—stand one foot on each car and close both gates at the 
same time. 

13 Q. Could he open both gates simultaneously or without chang- 
ing _ position ? 

oa No, sir. 

14 Q. And could he close both gates at the same time without 
changing his position ? 

Objected to as indefinite as to what is meant by a change of po- 
sition. 


15 Q. Question repeated, with the addition that “ by changing his 
position” is meant stepping from one position to another, not 
merely moving his body or arms without changing the position of 
his feet. 

A. Yes, sir. 

16 Q. Please explain just how he could do this? 

A. Standing one foot on each car, one hand on each gate, and 
giving the gates a gentle push. 

17Q. Would he actually move the gates into their closed position 
by keeping hold of them until they were closed, or would he sim-. 

ply push them so that they would swing closed ? 
64 A. He would push them so that they would swing closed. 
18 Q. Were there any changes made in the gates on the 
cars upon the Sixth Avenue road during the time which you worked 
upon that road; and, if so, what was the first change that was 
made ? 

A. Yes, sir. The first was locks upon the gates; the second was 
a spring latch ; the third was a lever lock. 

19 Q. Please describe what the first locks were and how they were 
arranged ? 

A. The first lock was similar to an ordinary door lock, locked 
with a key. 

20 Q. Was there any special advantage gained by the use of this 
lock, that you know of? 

A. No, sir. 

21 Q. Why were the gates provided with these locks? What ad- 
vantage was expected to be gained ? 


Objected to, as the witness has not been shown to be qualified to 
testify on these points, but ought to have been in such position as 
to entitle him to testify on these points. 


A. They were supplied so that the rear gate of the rear car and 
the forward gate of the first car could be kept locked to keep the 
passengers from getting on or off. 

22 Q Were these locks used to lock the other gates between sta- 
tions ? 

A. No, sir. 

23 Q. Was there any reason why it was desirable or not desirable 
that these other gates, through which the passengers got on and off 
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the train should be kept locked, except at such times as they were 
opened allowing passengers to get on or off? 

A. Yes, sir; there was a reason why it was not desirable to keep 
them locked. 

24 Q. Please explain what this reason was. 

A. Loss of time at stations and not safe. 

25 Q. Why was it not safe to have them locked ? 
65 A. In case of an accident, the cars full of passengers rush- 
ing out of the cars was the trouble and difficulty. It would 
be impossible to unlock those gates. 

26 Q. Do you mean by those gates that it would be impossible to 
unlock the gates provided with that particular kind of lock which 
you described ? 

A. Yes, sir; the gates with the ordinary lock. 

27 Q. You have spoken of a spring latch with which the gates 
were provided subsequently. Now please describe how this was ar- 
ranged. 

A. A small rod with a ring on the outside of the gate passing 
through the gate and caught on the gate catch. 

28 Q. By gate catch you mean a catch on the end of the car, I 
suppose ? 

A. Yes, sir. 

29 Q. After the gates were provided with these spring latches were 
they kept locked or fastened closed between the stations ? 

A. Not at all times. 

30 Q. Was it intended that they should be; were the catches pro- 
vided for that purpose ? 


Same objection as to question 2]. 


A. Yes, sir; that was our orders—to keep them closed. 

31 Q. By clesed I suppose you mean fastened or latched ? | 

A. Yes, sir. 

32 Q. Was there any reason that you know of why the gates 
should have been kept latched or fastened except while they were 
opened to let the passengers get on or off? 

A. Yes, sir; for the safety of the employees. 

33 Q. Please explain how the leaving of the gates uniatched was 
likely to endanger the employees. 

A. By rounding corners frequently the gates would swing open 
of their own accord unnoticed. 

34 Q. Was there any reason that you know of why it was 

66 desirable that the gates should be kept latched or fastened up 

to the time they were opened by the guard or conductor to 

allow the passengers to get off and on and should be again latched 

or fastened as soon as they were closed after the passepgers had got 
off and on and the train was ready to start? 

A. Yes, sir; as passengers would frequently try to open the gates 
after the train had start 

35 Q. Was there any reason why passengers should be prevented 
from doing this? 

A. Yes, sir; for their own safety. 
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36 Q. Did passengers ever try to open the gates and get on the 
cars as the trains were entering stations and before they had come to 
a full stop ? 

A. Yes, sir. 

37 Q. This was also dangerous, I suppose? 

A. Yes, sir. 

38 Q. You say that you had orders to keep the gates fastened ex- 
cept at such times as they were open to allow passengers to get on 
and off, and you also say that this was not always done. Why was 
it that the order was not strictly obeyed, if you know? 

A. Negligence on the part of the employees. It consumed time 
to open them atthe stations after the train had stopped. 

39 Q. Please explain how it consumed time. 

A. By first opening one gate, stepping on the next car to open the 
other gate. 

40 Q. Did it involve any additional labor, aside from this loss of 
time? 

A. Yes, sir. 

41 Q. And was it this additional labor and loss of time that caused 
the employees to sometimes fail to keep the gates fastened ? 

A. Yes, sir. 

42 Q. You have spoken of a lever-locking mechanism that was 
subsequently applied to the cars on this road. Will you now ex- 
plain briefly how this mechanism was arranged and operated ? 

A. (Witness, upon being shown Complainant’s Exhibits Defend- 
ant’s Gates, says:) It is the same mechanism shown in_ this 

model. 
67 43 Q. As I understand, you operated the gates when they 

were unprovided with any locking mechanism; also when 
they were provided with the locks; also when they were provided 
with the spring latches,and also when they were provided with the 
mechanism shown in the model which you have just referred to. 
Now, please state briefly what, if any, advantage you found in using 
the mechanism shown in the model. 

A. A saving of time, labor, and the safety of passengers. 

44 Q. Please state how the mechanism to which you have re- 
ferred effects a saving of time. 

A. By standing in oue position you can open and close car gates 
without any overexertion. 

45 Q. Do you mean that you can open and close the gates quicker 
by the use of this mechanism than you could under any of the ar- 
rangements that had before existed ? 


Objected to as leading. Question withdrawn. 


46 Q. Does the fact that a car conductor can open the gates by 
standing in one position effect a saving of time? : 


Objected to as indefinite as to what time is referred to, whether 
the time of the stoppage of the train or the time of the employee’s 
labor. 


A. Yes, sir. 
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47 Q. Will you now please explain what you mean by a saving of 
time? 

A. Conductors are allowed a certain number of minutes to make 
a trip, and the time is determined from terminus to terminus, and 
unless they make their time they delay the following train, which 
is liable to crash in their train unless proper signals are displayed at: 
the rear end of the train, which is impossible to do and look after 
the safety of passengers getting on and off the train at the same 

time. 
68 48 Q. Does this gate-operating mechanism aid the conduct- 
ors In making the required running time; and, if so, how? 

A. Yes, sir; they are allowed to carry a certain number of pas- 
sengers in each car of the train, and by using this lever lock they 
can keep passengers from getting on or off at any station. 

49 Q. In your 43d answer you state that the use of this mechan- 
ism effects a saving of time,and in your 46th answer you state that 
this saving is effected by reason of his ability to open both gates by 
standing in one position. Now, please explain just what you mean 
by a saving of time. A saving of time over what? 

A. What I mean by a saving of time is as regards to running 
time; using the lever-lock gate they can be handled quicker and to 
a better advantage than a gate without any lock or fastening. 

50 Q. What do you mean by any lock or. fastening in your last 
answer? 

A. Those used previous to the lever lock. 

51 Q. And does this quicker handling of the gates effected by the 
use of this lever lock give more actual running time to the train 
between stations ”? 

A. Yes, sir. 

52 Q. Now, why is it that the conductor or guard can handle the 
gates quicker with this mechanism than he could before ? 

A. Because they are handier and can be worked easier, and can 
be handled, both gates, at the same time. 

53 Q. Now, please explain how it is that the use of this mechan- 
ler. 

A. Because they can be handled standing in one position. 

54 Q. Can you give me any idea, by comparison or otherwise, of 
about how great a saving of labor is effected by the use of this 
mechanism ? 

‘A. I should say there is two-thirds. 

55 Q. Now, please state how this mechanism gives greater safety 
to the passengers. | 

A. After the gates are closed they cannot be opened by, passen- 

gers. 
69 56 Q. Is the Sixth Avenue road to which you have referred 
one of the lines of the Manhattan Railway Company? 

A. Yes, sir. 


Counsel for defendant objects to the testimony elicited for the pur- 
pose of showing the advantages of the lever lock as a reopening of 
the testimony-in-chief and not matter properly in rebuttal. 


6—304 


4? JOSEPH ARON VS. THE MANHATTAN RAILWAY Co. 


Cross-examination de bene esse by E. H. Browne, Esq. : 


57 X Q. Have all the cars of the Manhattan railway been pro- 
vided with the lever locks? 

A. I don’t know, sir. 

58 X Q. Had they been at the time you ceased working on the 
elevated road? 

A. I don’t know, sir. 

59 X Q. Do you mean that any change was made in the running 
time of the trains from terminus to terminus after the fitting of cars 
with the lever locks? 

A. No, sir. 

60 X Q. There was none, as 1 understand you ? 

A. No, sir; not in the schedule time. 

61 X Q. Were all the cars which were run on the Sixth Avenue 
Elevated railway provided with the lever locks before you left ? 

A. Yes, sir; all that I worked upon. 

62 X Q. As to the others which you did not work on, have you 
any knowledge so as to be able to state whether they were or were 
not? i 
A. I think there was; I couldn’t say positively. : 

63 X Q. In using this lever lock the swing of the lever handle on 
closing the gate also caused the locking of the gate, did it not? 

A. Yes, sir. 

64 X Q. One and the same operation of the lever handle effected 
both the closing and the locking of the gate, as I understand you ? 

A. Yes, sir; provided they were in order. 
70 65 X Q. And the reverse movement of the lever or lever 
handle unlocked and opened the gate, did it not? 

A. Yes, sir. 

66 X Q. Then one and the same operation of the lever or lever 
handle served to unlock and open the gate? 

A. Yes, sir. | 

67 X Q. Do you know when the first of these lever locks was ap- 
plied ? 

A. No, sir; not exactly. 

68 X Q. Do you remember how long a period was occupied in 
fitting these lever locks npon those cars to which they were applied ? 

A. No, sir. 

69 X Q. Do you remember, approximately ? 

A. No, sir. 

70 X Q. Why did you leave the employment of the elevated rail- 
way ? 

A. By the advice of my pliysician. 

71 X Q. Were you subpcenaed to testify here? 

A. No, sir. 

72 X Q. Were all the gates of the cars on which you worked 
haged to the platform guard rails? 
-. = es, sir. 
73 X Q. At all times? 
A. Yes, sir; to the best of my knowledge. 
74 X Q. And during the entire time of your employment on the 
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elevated road each guard or conductor had under bis control four 
gates, and was required to open and close two of them each time a 
train stopped at a station, as I understand you; am I right? 

_ Yes, sir. 

9 X Q. Was it not possible for the guard or conductor in operat- 
ten ‘the gates, which were provided with the spring latches, to un- 
fasten the spring latches first and afterwards reach over and open 
two adjacent gates while he stood in one place? 

A. No, sir. 

76 XQ. You never saw that done? 

A. No, sir; it is impossible. 
71 77 X Q. Was it not possible for a guard or conductor, with- 
out walking away from his position between the two cars, to 
reach over and slide the latches of the gates, so as to unfasten the 
gates, and afterwards to reach over and swing the gates open ? 

A. Yes, sir. 

78 X Q. And was not that commonly done ? 

A. No, sir. 

79 X Q. But it was done sometimes, was it not? 

A. Not that I know of. 

80 X Q. Please describe the spring latches more fully. 

A. There was a small bar passing through the gates widthwise 
with a spring connection with a ring on the outer —o near the 
post to which the gate was hinged. 

81 X Q. Can you make a sketch illustrating a side view of the 
adjacent ends of two cars having gates provided with these spring 
latches ” 

A. Yes, sir; in the sketch, A designates the car body, B the 
wheels, C the gates, D the post to which the gates are hinged, E 
the latches, and E' the rings at the ends of the latches forming the 
handles by which the latches are operated. 


Counsel for defendant offers the sketch in evidence, and the same 
is marked Defendant’s Exhibit Krom’s Sketch, April 30, 1885, J. 
S., examiner. 


82 X Q. When were these gates fitted with these spring latches 
which you have described first used in the cars of the elevated road, 
to your knowledge ? 

A. Previous to the lever lock ; I don’t know the exact time. 

83 X Q. How soon after you went to work there? 

A. To the best of my knowledge, about two years. 

Redirect by J. A. Hovey, Esq. : 
72 84 Re-D. Q. In answer to question 77 you say it was possi- 
ble for the guard or conductor standing between the two cars 
to first unlatch and then swing open the two gates without walking 
away from his position. Now, please explain how he would go to 
work to do this. 

A. By leaning well over to one platform the guard could reach 
over the guard rail and unlatch the gate of the opposite platform ; 
by then leaning over onto the opposite platform he could with his 
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other hand unlatch the gate of the first platform ; by then leaning 
well over onto one platform and then onto the other he could open 
their respective gates successively. This was never practiced, to my 
knowledge. 

C. B. KROM. 


JOHN A. SHIELDS, 


Examiner, &c. 


Sworn to before me— 


Adjourned to Friday, May 1, 1885, at 11 a. m. 
New York, May 1st, 1885. 


Met pursuant to adjournment. 
Adjourned to Tuesday, May 12th, 1885, at 12 m. 


New York, May 12th, 1885—12 o’clock m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


Joun H. FaGan, a witness produced on the part of the com- 
plainant, being duly sworn, deposes and says: 


1 Q. Please state your name, age, residence, and occupation. 
A. John H. Fagan; age, 25 years. I reside at One hundred and 
forty-third street and Eighth avenue, N. Y. city. I am in the 
grocery business. | 
73 2 Q. Have you ever been employed upon the elevated rail- 
roads in this city; and, if so, during what period and in what 
capacity or capacities? 

A. Yes, sir; I have been employed by the elevated railroad for 
about four and a half years ending August, 1884, in the capacity of 
brakeman and conductor. : | 

3 Q. Upon what line of road did you work ? 

A. On the Sixth Avenue Elevated railroad. 

4 Q. That is one of the lines of the Manhattan Elevated Railway 
Company, is it not? 

A. Yes, sir. 

5 Q. Are you familiar with the different gates and the manner of 
operating them in use upon the cars of this line of elevated road 
during the period when you were employed by the road ? 

A. Yes, sir. 

6 Q. Please describe the way in which the gates upon the cars 
were arranged and how they were operated when you first worked 
upon the road. 

A. The gates were fixed so as to open towards one another, and 
when closed they fastened with a spring catch, which was connected 
with a rod running the length of the gate, and opened by a short 
handle screwed to the rod. 

7Q. Where were the gates hinged or to what were they hinged ? 

A. The gates were hinged to an iron railing on the outer edge of 
the platform of the car. 

8 Q. And when they were open where did they swing to ? 
A. They swung up to the railing to which they were hinged. 
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9 Q. You say that they were provided with spring catches con- 
nected to a rod running the length of the gate and that this rod had 
a handle. Where was this handle located with relation to the hinge 
of the gate? 

A. It was located a few inches below the upper binge. 

10 Q. What were your dutiesas brakeman and conductor? 

74 A. The duties of a brakeman or conductor were to take 

charge of two cars, and he was held responsible for all that 
occurred on those cars while on duty. 

11 Q. Please state what, if anything, it was your duty as brake- 
man and conductor to do in connection with the gates used upon 
the cars. 

A. The duties of brakeman or conductor are to open and close the 
gates at every station on the road. 

12 Q. How did the conductor or brakeman operate the gates when 
they were arranged in the manner you have described, and were 
provided with the spring catches to which you have referred ? 

A. In going into a station he stepped to one platform and opened 
the catch of the gate and then stepped back to the other platform 
and opened the other catch, and when the train had come to a stand- 
still he would open both gates. 

13 Q. In opening both gates in this manner was he obliged to step 
first onto one platform to unfasten and upen one gate and then onto 
the other platform to unfasten and open the other gate, or could he 
unfasten and open both gates from the same position ? 

A. The gates could only be opened by stepping on each platform 
to open them. 

14 Q. You say that the guard or conductor would step onto one 
platform and unlatch one gaté and then onto the other platform and 
unlatch the other gate, and then after the train had come to a stop 
would open both gates. Was it considered safe and proper to un- 
latch either of the gates before the train came to a stop ? 

A. No, sir; but it was done to save time, as it took too much: time 
to unlatch and open them after the train had stopped. 

15 Q. Why was it considered unsafe to unlatch either or both of 
the gates before the train came to a stop? 

A. It was considered unsafe to unlatch the gates before coming to 
a stop on account of the habit passengers had of trying to get on the 

train before it had stopped. 
70 16 Q. Was there any change made in the gatesor the man- 
ner of operating them while you were employed on the road ; 
and, if so, what was it ? 

A. Yes, sir; there was. There was a new patent attached to the 
gates which enabled them botli to be opened at the one time. 

17 Q. Please explain what you mean by a new patent; do you 
mean to say that the apparatus was patented ? 

A. I mean that it was a new fastening that was attached to the 
gates, and it was understood on the road that it had been patented 
by the company. 

18 Q. Please describe briefly what this new apparatus was and 
how it operated. 
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A. An iron attachment which was secured to both gates and 
which allowed them both to be unfastened and opened at the same 
time. 

19 Q. Where did the brakeman or conductor stand to operate the 
gates by means of this attachment? 

A. He stood in the centre of both platforms and operated both 
gates standing in the one position. 

20 Q. Will you please look at the model I now show you, marked 
Complainant’s Exhibit Defendant’s Gates, and state whether or not 
it represents the apparatus to which you have just referred ? 

A. Yes, sir; it does. 

21 Q. In your experience as a guard and conductor, did you find 
that the apparatus to which you just referred for operating the gates 
possessed any advantages over the old system ? 

A. Yes, sir; a great many. 7 

22 Q. Please state what advantages you found it to possess ? 

A. It had the advantage of being safer than the old arrangement, 
and that accidents were not as liable to happen when passengers 
were trying to board the cars before the trains would come to a 
stand, and it took a great amount of labor off the conductor or 
brakeman. 

23 Q. Please explain how it took labor off the conductor or 

brakeman ? 
76 A. Under the old arrangement the conductor or brakeman 
iad to pass backward and forward, from platform to platform, 
to open the gates, whereas, under the new arrangement, by standing 
in the one position he could open and shut his gates. 

24 Q. Did you find it effected any saving of time in the opening 
and the closing of the gates to use this apparatus ? 

A. Yes, sir; the trains were enabled to niake better time on the 
heavy trips morning and night. 


Cross-examined by E. H. Brown, Esq.: 


25 X Q. When did you leave the employ of the elevated road ? 

A. The month of August, 1884. 

26 X Q. Why? 

A. To go into business. 

27 X Q. When was the mechanism which you say was like the 
model, Complainant’s Exhibit Defendant’s Gates, put into use ? 

A. As near as I can recollect, two years ago. I mean two years 
before I left the road. 

28 X Q. How tall are you? 

A. Five foot six inches. 

29 X Q. Were you subpcenaed to come here and testify ? 

A. No, sir. 

Redirect by J. A. Hovey, Esq.: 


30 Re-D. Q. You say the mechanism shown in the model was put 
into use, as near as you can recollect, two years before you left the 
road. Have you any positive recollection as to the particular time 
when you first saw it? 
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A. None at all. I am not positive of the date, but as near as I 
can recollect it was two years previous to my leaving the road. 


J. H. FAGAN. 
JOHN A. SHIELDS, 


Examiner, &c. 


Sworn before me— 


Adjourned subject to agreement. 
77 U.S. Cireuit Court, Southern District of New York. 
JosePpH ARON against THe MANHATTAN Rattway Company. 


Proofs for final hearing, taken by consent, on the part of the com- 
plainant, in rebuttal, under and pursuant to the sixty-seventh 
rule of the Supreme Court of the United States, in equity, as 
amended, before James 'A. Renwick, one of the standing examin- 
ers of this court. 


Bristot, Roope Istanp, July 27th, 1885. 


Present: M. B. Philipp, Esq., of counsel for complainant; Edwin 
H. Brown, Esq., of counsel for defendant; Henry B. Renwick, Esq., 
attends for direct examination on behalf of the complainant. 


Henry B. Renwick, a witness on behalf of complainant, having 
been by me first duly cautioned and sworn to testify the truth in the 
above-entitled action, and being examined by Mr. Puixipp, deposes 
as follows : 


1 Q. What is your name, age, residence, and occupation ? 

A. Henry B. Renwick ; I am sixty-seven years of age, and reside 
at No. 29 Park avenue, New York; I am by profession a civil and 
mechanical engineer. 

2. What opportunities have you had to familiarize yourself 
with mechanical principles, what opportunity to apply such princi- 
ples in the examination of patented inventions, and what experience 
in the study of drawings and specifications of inventions and as an 
expert in matters pertaining to patents? nee a 

A. I have been engaged in matters pertaining to civil and 

78 mechanical engineering ever since I left college, some fifty 
years ago, and was instructed in the principles of mechanical 
drawing, and practised it for many years. I was appointed in 1847 
or 1848 principal examiner in the Patent Office, and remained there 
four or five years, until I resigned, and while there had charge of 
the subject of civil engineering and land conveyance, including 
cars, carriages, &c., and their appurtenances. Since that time I have 
practiced my profession in various branches and have drawn many 
patents and reissues, and have during the last thirty years been fre- 
quently in each year examined as expert in suits in which patents 


were in question. 
Adjourned to meet at the same place to-morrow, July 28th. 
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Bristor, R. L., July 28, ’85. 
Present: Counsel as before. 


The witness, Henry B. Renwick.attends for further direct ex- 
amination: 


3 Q. Have you examined and do you understand the contents of 
the following defendant’s exhibits in this case: Moore & Thompson 
patent, Corrigan saree Cooper patent, Clark patent, Smith patent, 
Littlepatent, Brill patent, Stephenson patent No. 2,Stephenson patent 
No.3, Stephenson patent No.1,Castor patent, Hart patent, Wollensak 

atent, Ferguson patent, Gibbs patent, Brown patent, Douglass patent, 
Kelso Ludewig’s patent, Kidder patent, Stephenson patent No. 4, 
Madison & McLaughlin patent, and the construction of the devices 
shown in Brevoort drawing Janney coupler, locomotive cab model 
and locomotive cab model No. 2,and have you read the depositions 
in this case of H. A. Webster, W. R. Shannon, C. B. Krom,and J. 
H. Fagan ? 
A. | have examined all the patents and models referred to in the 
question, also the Exhibit Brevoort Drawing of Jauney Coupler, 
79 and I understand the construction and operation of each of 
the devices described in the various patents, the structures 
represented by the models, and also that represented by the Bre- 
voort drasing. I have also read the depositions referred to in the 
question. 

4 Q. Have you read and do you understand the contents of Com- 
ainant’s Exhibit Complainant’s Patent, being U. S. patent No. 
288,494? And, if so, state whether or not the invention therein set 
forth and claimed for opening and closing the gates of railway cars 
is found in any or all collectively of the exhibits referred to in the 
previous question, giving your reasons for any opinion you may ex- 
press, 

A. I have frequently examined the Rosenfield patent and under- 
stand the invention therein described and referred to in the claims 


thereof, and in speaking of it will omit all reference to that part of 


the invention which provides means for closing the spaces between 
two adjoining platforms, because that part of the invention is not, 
as I understand it, involved in this controversy. I have seen fre- 
quently, and carefully examined in operation in the city of New 
York, elevated railroad cars provided with this invention of Rosen- 
field’s—(The whole of the last sentence is objected to by counsel for 
defendant as involving a conclusion of law and not a mere statement 
of fact on opinion)—not in the precise form shown in the drawing, 
but in the form shown in Complainant’s Exhibit Defendant’s Gate. 
Prior and since the introduction of such gate, and more carefully 
within the last two or three months, I examined the mode of oper- 
ating gates on the same railroads which were not provided with the 
Rosenfield invention, and the motions of the guard in operating 
them corresponded substantially with those described in the testi- 
mony herein, both of complainant and defendant, there being no 

one place in which the guard was able to stand and perform 
80 all the operations necessary in opening and closing the gates 
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of two adjoining platforms. The invention of Rosenfield was 
primarily in the idea of locating two handles upon or near the guard 
rails of two adjoining cars and in such proximity to the inner or pas- 
sage-way end of this rail that the guard standing in the passage-way 
could not only reach and act upon both of these handles simulta- 
neously and without changing his position, but could also, by means 
of proper connections between their handles and the gates, open or 
close both gates simultaneously or at different times without leaving 
his position in the gangway. Of course, the mere idea was not a in- 


‘vention, but Rosenfield went further and provided proper means of 


combining the gates with the handles, as set forth in his patent, and 
the patent shows operative machinery for carrying out the original 
idea. I do not understand that the first and second claims of the » 
patents are limited to any particular inechanism for making the op- 
erative connection between the handles and the gates, so long as these 
means are known substitutes of or equivalents for the means spe- 
cially described in his patent or suggested as modifications of these 
means; but, nevertheless, there are certain limitations of the inven- 
tion: First, the handles must be on or near the guard rails for two 
reasons—first, to be out of the way of the incoming or outgoing pas- 
sengers ; and, second, to be within reach, simultaneously if necessary, 
of the two hands of the guard standing tn the passage-way or near 
thereto. Second, the gates must swing into or onto the platform to 
open end outwards over the floor of the platform to shut, provided 
they are swinging gates. If the gates,as suggested, be sliding gates, 
then it is evident to any person who has looked into this subject that 
the gates must lie alongside of the car body when open, and must in 
closing slide from the car body endwise from the cartoward the guard 
rail, because there is no room between the car platforms for such slid- 
ing gate, and consequently they cannot lie between the platforms when 
open. Now, after having examined carefully all the models and ex- 

hibits, 1 cannot find that any of them gives the slightest sugges- 
81 tion of the idea of a handle located on or near the guard rail, as 

before set forth, so that a guard might stand out of the way 
of entering and leaving passengers and operate the gate on that side 
of the car which is the nearest the station platform ; nor do any of 
them give the slightest hint of locating two such handles and their 
gate-operating apparatus on the adjacent guard rails of two adjacent 
cars, whereby the guard can not only keep out of the way of incom- 
ing and outgoing passengers from two cars, but also open or shut 
either gate without leaving or substantially altering his position in 
the passage-way or near thereto. 

These ideas, as before said, were the basis of the invention, and 
after the idea had once entered into the head of an inventor, it 
was easy for a competent mechanic, especially with the aid of the 
state of the art, to devise means for connecting the gates with the 
handles, so that when motion was applied to the handles it would be 
wg ois communicated in such manner as to open or close the gates. 

n this connection, however, it must be observed that there is not a 
single one of the contrivances described in any of the patents or rep- 
resented in the drawings or models with the exception of the con- 
7—304 
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trivances shown in locomotive cab model No. 2, which could, unless 
more or less altered, be used to make the proper connection between 
Rosenfield’s handle and Rosenfield’s gate, so as to operate it in the 
proper manner; and I repeat that none of the patents, models or 
drawings present or even suggest the idea which lies at the basis of 
and when carried out is Rosenfield’s invention, and that none of 
them, except locomotive cab model No. 2, show any device by means 
of which the idea could have been carried out, unless such devices 
were altered and changed so as to fit them for performing the duties 
necessary in carrying out Rosenfield’s ideas. 

The connection between the handle and the door in locomotive 
cab No. 2 could be used for this purpose, provided they were con- 
nected, as shown in the model, to the gate, and not, as I understand 

from the testimony was really the case, to a wicket or window 
82 hinged fast to the gate ; but the model, even as it stands, does 
not suggest or convey the idea of locating the handle in the 
positions and for securing the purposes which result from Rosen- 
field’s location of the handle, and’ no man from looking at this eab 
model would be led to make Rosenfield’s invention, unless he had 
first conceived or had had suggested to him Rosenfield’s idea, and 
robably also the advantages resulting when that idea was carried 
into practice. 

I have no hesitation in stating that none of the old things to which 
I have been referred in the question, or all collectively, describe or 
even suggest Rosenfield’s inveution. 

5 Q. In view of the state of the art as shown to exist by the ex- 
hibits referred to in the last question, what is your opinion as to 
whether there is anything new and patentable in the invention set 
forth and claimed in the patent No. 288,494, and whether invention 
was required to produce the same ? . 

A. In my opinion, as will appear from what I have stated in mv 
last answer, invention was required to produce the apparatus de- 
scribed and claimed in the Rosenfield patent, and that the invention 
was new and patentable in view of the exhibits referred to in the last 
question. 

6 Q. Have you examined Defendant’s Exhibit Model Brevoort No. 
2, and do you understand the construction of the apparatus for oper- 
rating the gates marked Hart gate & Little gate? 

A. I have examined it and do understand the construction of the 
apparatus referred to in the question. 

7 Q. Mr. Brevoort, defendant’s expert, says that the “ Hart gate” 
and its opening and closing devices is an almost literal copy of the 
Hart patent, No. 163,770, while the “ Little gate ” is almost a literal 
copy of that which is shown in the patent to Little, No. 140,052. What 
is your opinion with reference to those statements by him ? 

A. A comparison of the two contrivances with the two patents 

demonstrates easily that the opinion is not a correct one. In 
83 the Hart patent the operating handle sticks out from the end 
of the car body, where it would be directly in the way of pas- 
sengers getting on and off if passengers were admitted to the front 
platform on a bob-tail car, such as is set forth in this patent, whereas 
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in the Brevoort model the handle is fastened in Rosenfield’s position 
upon the guard rail. In the patent the handle revolves in a vertical 
ylane, and must do so, whereas in the model the handle revolves in a 
hasheoutel plane. 

In the Hart patent the shaft, which is partially rotated by the 
handle, is a horizontal shaft and extends the whole length of the car 
from front to rear, while in the model the shaft moved by the han- 
dle is a vertical shaft, does net extend from end to end of the car, 
but is entirely outside of it, and is mounted upon the guard rail. 
In the Hart patent the toggle which moves the door works up and 
down in a vertical plane and is enclosed in the hollow of the rear 
wall of the car, whereas in the model the toggle which moves the 
dvor moves in a horizontal plane; is located outside of the car and 
beneath the platform. In the Hart patent the toggle is connected 
to the back of the door itself and about the middle of its height, and 
in the model it is connected to a rod depending from the bottom of 
the door. 

In the Hart patent the toggle when extended or while being ex- 
tended tends to shut the door. In the model the toggle while being 
extended or opened into a straight line tends to open the door. All 
paris of the contrivance are changed in position relatively to each 
other, except the relative position of the twoarms of the toggle. By 
means of these transmutations a contrivance — for opening the rear 
door of a car by the driver standing on the front platform, and the 
whole length of the car from the door is transformed into an ap- 
paratus by means of which a guard can open, not a car door, but 
the platform gate of the very platform upon which he is standing ; 
and, finally, when the contrivance of the Brevoort model has thus 

been transformed, it would be useless, because when cars were 
84. turning on curves and the corners of their platforms were 

coming in contact or nearly so and sliding past one another, 
as I know by observation that they do, then the toggles of one car 
when the gates were shut would strike the toggles of the other car 
and one or both of them be broken. 

Turning now to the “ Little gate,’ end of Brevoort model No. 2, 
and comparing it with the patent, it appears that in the model the 
transverse sliding door of the car has been transformed into a longi- 
tudinally sliding platform gate; second, that the handle and drum 
of the Little patent have been transferred from the opposite end of 
the car to the same end of the car on which the door is mounted ; 
third, that two of the pulleys of the Little patent, n' and p, have been 
dispensed with; also that the arrangement of the cords has been al- 
tered, the cords forming nearly a quadrangle in the Little patent 
and a triangle in the model, and by means of these transformations 
a contrivance for opening a rear door from a front platform has been 
converted into a contrivance for operating a platform gate from the 
same platform that the gate closes and not from the opposite 
end of the car. It may be said, in answer to these comments upon 
the Brevoort model No. 2, that if you suppose the floor of the Little 
patent car to be a platform of an ordinary car and thus turn the 
whole apparatus around 180 degrees bodily, so that the car door of 
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Little becomes a platform gate, that then the model would correctly 
represent the Little patent under the supposition just stated; but 
this is not so, because it that event the handle r and shaft R of the 
Little patent would stand directly in the centre of the platform, 
measuring from the car to the platform rail, and two such handles 
and shafts, which would be necessary on a car, would practically 
(although it might be possible to squeeze past them) prevent the 
egress and ingress of passengers. 
In the Brevoort model the handle and crank have been 
85 shifted from this supposed position of Little to the platform 
rail, and thereby all the advantages of the Rosenfield inven- 
tion have been obtained. 

I repeat that both Little and the Hart patent provide means for 
operating the rear car door by :neans of a handle operated at the op- 

osite end of the car, and that they have been transformed in the 
Breveset model into contrivances for operating a platform gate by 
means of a handle on the same end of the car; and not only this, 
but, further, the handles have been located in the position defined 
by Rosenfield, so that all the advantages accruing from his inven- 
tion have been attained: and I will say, in conclusion, that neither 
the Hart nor Little patent contain any hints or suggestions of 
changes made by Mr. Brevoort, or of any other changes by means 
of which the Hart and Little contrivances could be transformed so as 
to anticipate Rosenfield’s invention. 

8 Q. Have you examined that part of the model Brevoort No. 1 
marked Corrigan gate, and have you read that part of Mr. Bre- 
voort’s deposition in this case having special regard to those por- 
tions which refer to changes that have been made in the model from 
the apparatus shown in the Corrigan patent? And, if so, state 
whether such changes have been made in said model. 

A. I have examined the part of tne model referred to and have 
read the deposition of Mr. Brevoort regarding the changes made in 
transforming the apparatus of the Corrigan patent into the Corrigan 
model, and such changes as he testifies to have been made in mak- 
ing said model. 

9 Q. In your opinion, would it have required invention to have 
made the changes from the apparatus of the Hart, Little, and Corri- 
gan patents toconvert such apparatus into the apparatus of the Hart 
and Little gates of Brevoort model No. 2 and the Corrigan gate of 
Brevoort model No. 1, respectively, prior to the date'of the Rosen- 
field patent? 

A. Yes; I have no doubt it would. 

10 Q. Does the description in the specification of the Rosen- 

86 field patent, from line 39 to line 56, inclusive, on page, 2 of 

the printed copy of the specification, convey sufficient direc- 

tions to you to practically construct that modification of his appa- 

ratus in which the gates are hinged to the end of the car and lie 

against the body of the car when they are open without invention 
on your part? 

A. I have frequently read not only the specification as a whole, 
but the lines referred to in the question, and the latter inform me 
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iow to make the modification without any invention on my part; 
and I will here say that it is evident to any one reading the patent 
that lines 39 to 49, inclusive, must be taken in connection with the 
following lines in order to get a full description of the modification 
referred te in the question. In making this modification the posts 
which forin the back of the gates are to be provided at their lower 
ends with arms corresponding to the levers d, and the links and rods 
shown in the drawings are to be attached to these ievers, but beneath 
the platform and on the side nearest the car body, supported, of 
course, as when arranged above the platform. Then there is to be 
provided, in accordance with lines 47, 48, and 56, a lever arranged 
in close proximity or upon the guard rail of the platform, this lever 
being provided with a handle which will occupy substantially the 
positions of the handles h. Now, under this construction as far as 
stated, it is clear that if a person could get his hand under the plat- 
form and take hold of the rod f he could open and shut the gate, 
and it is also clear that moving the handle on the l- ver would cause 
the lever to move beneath the platform. Now, all that is necessary 
to make the lever move the rod f and consequently the gate is to 
apply some well-known mechanical connection traversing the under 
side of the platform between the lower end of the lever and the rod 
f. Now, this may be done in several ways—either by a simple di- 
agonal link between the lower part of the lever and the rod f, or by 
putting in a rock shaft with two arms, said rock shaft extending 

across the platform and having one of its arms connected 
87 with the rod f and the other with the end of the lever; or 

by stepping the lever in the rock shaft and having the rock 
shaft arm on its further end connected with the rod f; or a 
rack might be formed on the rod f, located as it is beneath the plat- 
form, and it might be worked by a segment pinion mounted on an 
oscillating shaft transverse to the platform, said shaft being oscil- 
lated by the lever whose handle is located near the guard rail; or, 
if the lever was pivoted at about or above the platform level, its 
lower end might be bent beneath the platform and connected by a 
simple link with the rod f. Any one of these structures would prac- 
tically carry out the suggestions of the patent, and they are all known 
ways of transferring the motion derived from a lever to a locality 
out of the plane in which the lever operates. All these modifica- 
tions are means for operating the gate when hinged to the end of 
the car by means of a lever and handle located on or in close prox- 
imity to the guard rail. 

11 Q. Please examine the file wrapper and contents in the matter 
of the application of Thos. W. Peeples, filed May 21, 1884, and state 
whether or not it describes and shows the apparatus used by the de- 
fendant herein, as illustrated by Complainant’s Exhibit Defendant's 
Gates, and the way that apparatus works and the advantages inci- 
dent to its use. | 


Objected to as immaterial and irrelevant and as incompetent, be- 
cause it is not evidence that can bind or affect the defendant in this 
suit, the defendant not being privy with Peeples. 


MANHATTAN RAILWAY CO. 


JOSEPH ARON VS. THE 


A. I have examined the file wrapper and contents referred to in 
the question, and it does describe the apparatus illustrated by the 


inodel referred to in the question and which. I have seen in use on oy OF. 
the elevated railroads in New York. This file wrapper and con- < 


tents also describes the advantages resulting from the use of this 
contrivance. 


Same objection. 
88 The file wrapper and contents referred to in the question is 
offered in evidence on the part of complainant, and the sane 
is marked Complainaut’s Exhibit Peeples’ File Wrapper and C n- 
tents, J. A. R., examiner. 
Same objection. 


12 Q. State whether or not, in your opinion, there ts a patentable 
distinction or difference between the combination referred to in the 
first claim and the combination referred to in the second claim of 
Complainant’s Exhibit Complainant’s Patent. 

A. In my opinion there is. The apparatus claimed in the first 
claim is useful only in permitting the guard to perform all the nec- 
essary operations upon one gate while standing in a position out of 
the way of passengers either crowding the platform or getting either 
in or out of the car, while by the use of the combination set forth in 
the second claim a single guard having charge of two adjacent plat- 
forins of two different cars can operate both the platform gates on 
the station side of the platform as quickly and as easily as two 
guards could do them and at the same time be out of the way of the 
passengers of both cars. If the second claim had been to the com- 
bination of two gates and their operating contrivances on the same 
platform and.on opposite sides of the same car, then [ should have 
considered the second claim to be one to a duplication of the apparatus 
of the first claim and an unnecessary claim, because a car-builder 
who did not use cars coupled together would be equally an infringer 
of the first and second claims if the second claim had been altered 
us supposed, whereas, as the claims now stand, a car-builder would 
not be an infringer of the second claim, even though he might be 


an infringer of the first. 
HENRY B. RENWICK. 


Subscribed and sworn to before me— 
JAMES A. RENWICK, 


U. 8. Examiner. 
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89 United States Circuit Court, Southern District of New York. 
In Equity. 


JosePH ARON against THe MANHATTAN Rattway Company. 


Testimony in rebuttal taken on the part of the complainant, under 
and pursuant to the sixty-seventh rule of the Supreme Court of 
the United States, in equity, as amended, before Thomson H. 

Palmer, notary public, to be read at the hearing hereof with the 

same force and effect as if taken before an examiner of this court 

by consent of counsel for the respective parties. 


New York, Sept. 19th, 1885—2 o'clock p. m. 
Present: Messrs. Munson & Philipp, counsel for complainant, and 
Edwin H. Brown, Esq., counsel for defendant. 


Joun J. Kiernan, Esq.,a witness produced on behalf of the com- 
plainant, being duly sworn, deposes and says: 


1 Q. What is your name, age, residence, and occupation ? 

A. John J. Kiernan; age, 39 years. I reside in Brooklyn, New 
York, and am a telegraphic news agent. 

2 Q. Are you acquainted with Joseph Aron, the complainant in 
this suit; and, if so, how long have vou known him ? 

A. Lam. I have known him about ten years. 

3Q. Are you acquainted with Wm. W. Rosenfield; and, if so, 
how long have you known him? 

A. Iam not acquainted with him, though I have seen him once 

or twice during the past two years. 
90 4 Q. Has your attention ever been called to any invention 
in apparatus for opening and closing the gates of railway 
cars made or said to have been made by Wm. W. Rosenfield? And, 
if so, please state when and under what circumstances your atten- 
tion was first called to such invention. 

A. My attention was called to an apparatus of this character in 
the spring of 1882, about the month of March or April. It was 
under the following circumstances: Mr. Joseph Aron came to me 
with a small tin model representing an apparatus for opening and 
closing the gates of railway cars and said it was the invention of a 
young man by the name of Rosenfield, and after explaining the 
model to me asked me if I knew any one connected with the ele- 
vated railroads to whom he or Mr. Rosenfield could submit the in- 
vention with a view to having it adopted and put in use by those 
roads. I told bim I was acquainted with Col. F. K. Hain, the gen- 
eral manager of the roads, and then at his request | gave him a 
letter of introduction to Col. Hain. 

5 Q. When, if ever, was your attention next called to this matter, 
and under what circumstances? 

A. A day or two after I gave the letter of introduction to Mr. 
Aron, or it may have been later on the same day, he came to my 
office again with the model and left it there and it remained there 
for several days. During the time it remained in my office Col. 
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Hain came in once, and he and I looked at the model and talked of 
the merits of the invention. 


Objected to as not proper rebuttal, but as amounting to a reopen- 
ing of the testimony-in-chief and as new matter not warranted by 
the testimony iaken on the part of the defendant and as without 
foundation, and notice is hereby given that a motion will be made 
to strike out said testimony or for leave to answer the same. 


6 Q. What did Col. Hain say in regard to the utility of the appa- 
ratus shown in the model ? 


Objected to for the reasons above stated and, further, as calling for 
hearsay. ) 


91 A. He said substantially that the idea was an old one and 

was in use or being used on some of the Western roads, and 
that, in his opinion, there was nothing newin it. He said nothing 
in regard to the utility of it. 


Objection renewed as to answer. 


7 Q. Will you please look at the model which I now hand you, 
marked “Complainant’s Exhibit Rosenfield Model,” and _ state 
whether or not it is the tin model of which you have spoken, 
which Mr. Aron left at your office, and which Col. Hain saw there ? 

A. It is the same model or one exactly like it. 


JOHN J. KIERNAN. 


Attest: THOMSON H. PALMER, 
Notary Public. 


92 CompLarnant’s Exuipit CompLarnant’s Patent. August 
13th, 1884. J. A.8., Ex’r. 


Aron vs. Toe MANHATTAN RAILWAY Co. 
(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted to Joseph Aaron Novem- 
ber 13, 1883, number 255,494, for improvement in railway-car gates. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this, 15th 
day of March, in the vear of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 
one hundred and eighth. 

[SEAL. | BENJ. BUTTERWORTH, 


Commissioner. 


ot 


— W. W. ROSENFIELD. ” 


RAILWAY CAR GATE. 


No. 288,494. Patented Nov. 13, 1863. 
Fig. 1. 
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Witnesses: Inventor: 


. Wore. V. Roservfietd, 
S662. by his Attorneys : 
pet AM. CA ° 
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(2-155.) 
No. 288,494. 


The United States of America to all to whom these presents shall 
come : 


Whereas William W. Rosenfield, of New York, New York, has 
presented to the Commissioner of Patents a petition praying for the 
grant of letters patent for an alleged new and useful improvement 

in railway-car gates, he having assigned his right, title, and in- 
93 terest in said improvement to Joseph Aron, of same place, a 

description of which invention is contained in the specification, 
of which a copy is hereunto annexed and made a part hereof, and 
has complied with the various requirements of law in such cases 
made and provided; and 

Whereas, upon due examination made, the said claimant Is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Joseph Aron, his heirs or assigns, for the term of seventeen years 
from the thirteenth day of November, one thousand eight hundred 
and eighty-three, the exclusive right to make, use, and vend the 
suid invention throughout the United States and the territories 
thereof. 

In testimony whereof | have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
tis thirteenth day of November, in the year of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independence of 
the United States of America the one hundred and eighth. 

[SEAL | M. L. JOSLYN, 
Acting Secretary of the Interior. 
Countersigned. 
BENJ. BUTTERWORTH, 


Commissioner of Patents. 
(Here follows diagram marked page 94.) 
95 Unitrep Srates PATENT OFFICE. 


Witiiam W. Rosenrietp, of New York, N. Y., assignor to Joseph 
Aron, of same place. 


Railway-Car Gate. 


Specification forming part of Letters Patent No. 288,494, dated No- 
vember 13, 1883; application filed April 3, 1883. (No model.) 


To all whom it may concern : 

Be it known that I, William W. Rosenfield, a citizen of the United 
States, residing in the city of New York, county of New York, and 
State of New York, have invented certain new and useful improve- 
ments in gates for railway-cars, fully described and represented in 

8—304 
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the following specification and the accompanying drawings, forming 
a part of the same. 

In many classes of railway-cars, and particularly in those used 
upon the elevated and other city railways, it has been found neces- 
sary, in order to prevent passengers from falling from the train, and 
also to prevent persons from attempting to get off or on a car while 
in motion, to provide the entrances to the car-platforms with gates, 
by which they can be closed except at the proper times. These gates 
are usually in charge of a guard or attendant, whose duty it is to 
ciose the gates before the train commences to move, and to open 
them only after the train has come toa fullstop. As there is usually 
but one guard or attendant stationed between each two adjoining 
cars, it follows that to open or close both gates he must pass around 
from one to the other of the adjoining platforms. This passing 
from one platform to the other, besides being a source of annoy- 
ance to the guard, occasions some delay, which is very annoying to 
the passengers, particularly at times when a large number are rc- 
quired to get off or on a car in a very short time. 

It is the object of the present invention, among other things, to 
provide means by which the guard or attendant can, without chang- 
ing his position, open or close both gates simultaneously and with 
the least possibie delay. 

To that end one feature of the invention consists in providing the 
gates with connections so arranged that any two adjoining gates can 
be simultaneously opened or closed by the guard while standing in 
the passage-way leading from one of the cars to the other. 

In order to adopt cars to run upon a track in which there are ab- 
rupt or comparatively abrupt curves, which is the case with most 
city railways, it is necessary that the platforms should be so con- 
structed as to leave considerable open space at the sides between the 
platforms of two adjoining cars when they are standing upon a 
straight track. This open space has frequently been the cause of 
serious accidents to persons who have been crowded from the sta- 
tion-platform and fallen between the platforms of the cars. 

Another object of the present invention is to provide means by 
which this danger shall be avoided; and to this end another 
feature of the invention consists in providing a gate which can be 
operated, in connection with one of the platform-gates, to close this 
space and prevent persons from falling or being crowded into the 
sume while the train is standing at a station. 

In the accompanying drawings. figure 1 is a plan view of the ad- 
joining platforms of two cars, showing the gates upon one side open 
and those upon the opposite side closed, the gates being provided 
with an opening and. closing apparatus embodying the present in- 
vention. Fig. 2 isa side elevation of the same, one of the gates 
being closed; and Fig. 3 is a plan view illustrating a modification 
in the opening apparatus to be hereinafter explained. " 

Referring to said drawings, it is to be understood that A A repre- 
sent two ordinary railway-cars, and BB the adjoining platforms 
thereof, C C. being the usual entrances from the station-platform, and 
D D gates of the ordinary construction for closing said entrances, 
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The gates D are hinged, in the usual manner, to posts a, rising from 
the corners of the platforms and close against the usual jambs (not 
shown) projecting from the sides of the cars. The platforms B are 
provided, as shown in Fig. 1, with the usual guard-railings, 4, ex- 
tending inward from the posts a to similar posts, c, which are located 
a sufficient distance apart to leave a passage-way, G, from one car 
to the other. When the gates are thus arranged, it is necessary, as 
will readily be seen, in order to close or open both gates, for the 
guard to puss from one platform around the post c to the opposite 

platformn, thus causing some delay in opening or closing one 
96° of the gates, and adding to the labor of the guard, and caus- 

ing annoyance to the passengers. In order to avoid this 
each of the gates is provided, at a suitable distance from its hinge, 


‘ with a curved lever, d, which extends rearward and termin ates a 


short distance outside of the railing 6. This lever is connected by a 
link, e, with a rod, f, which slides freely in or on a suitable bearing, 
as g, secured to the railing 6, and is provided at its inner end witha 
handle, hk, by which it can be operated. From this arrangement it 
will be seen that the guard or attendant, while standing in the 
passage-way G, can, by grasping the two handles A and pushing or 
pulling the rods f, open or close both of the gates simultaneously 
and without loss of time. The rods f will preferably be provided 
with some form of locking mechanism by which the gates fcean be 
fastened in their opened or closed positions. Such locking may be 
accomplished by having the handles h pivoted to the rods f, as shown 
in the present case, and provided with extensions 7, which can be 
turned so as to extend in front of the posts cand hold the gates 
closed, as shown at the top of Fig. 1, or so as to lie in the rear of 
lugs k and hold the gate open, as shown atthe bottom of said figure. 

Although it is preferable that the rods f and links e should be 
arranged upon the outside of the railings 6, as shown in Figs. 1 and 
2, as in this position they will be entirely out of the way, and will 
not prevent the gates from swinging back against the railings 4, vet 
this arrangement is not necessary. The rods and links may, as 
shown in Fig. 3, be arranged upon the inside of the railings, in 
which case the levers d may be dispensed with, the links e being 
attached directly to the gates. 

It will also be seen that the connections for operating the gates 
may, if desired, be placed beneath the platforms. Thiscan readily 
be accomplished by causing the rods or posts upon which the gates 
swing to extend below the platforms, and providing their lower 
ends with arms corresponding to the levers d. ‘The links e and rods 
f may then be located beneath the platforms and operated by piv- 
oted levers, the upper ends of which will occupy substantially the 
positions of the handles h. 

If preferred, the gates may be hinged at their opposite ends, so as 
to lie against the body of the car when open, in which case the con- 
nections beneath the platforms will only require such modification 
as is necessary to change the direction of the motion derived from 
the operating-levers. In some cases, also, it may be preferable to 
provide sliding instead of swinging gates. Such gates can readily 
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be operated in the same manner by a very slight modification in 
the connections. In cars of this class it is necessary, as has been 
explained, that a considerable space, E, should be left between the 
sides of the adjoining pktforms. In order .to prevent persons from 
falling or being crowded from the station-platform into this space, one 
of the two adjoining gates D is provided with two or more arms, 
m, similar in shape to the levers d, to the ends of which is attached 
a gate, F, which extends at substantially right angles to the gate D, 
as shown in Fig. 1. From this arrangement it results that when the 
train isin motion and the gates D are closed the gate F will be 
swung to the position shown at the top of Fig. 1, so as to lie close to 
the railing b, and not interfere with the movement of the cars in 
passing around curves. As soon, however, as the train arrives at a 
station and the gates D are opened, the gate F will be swung to the’ 

osition shown at the bottom of said figure, so as to close the space 
p and prevent persons from being erowded therein. 

It is not necessary, as will readily be seen, that the gates F should 
be secured to the gates D by means of the arms m, as they may be 
secured to or made to operate in connection with said gates in any 
convenient or desirable manner. 

What I claim is— 

1. The combination, with a gate arranged to close the side en- 
trance to a car-platform, of an operating-handle located at or near the 
inner end of the platform guard-rail, and means connecting said 
gate and handle, whereby the attendant may open and close the gate 
while standing at the end of said guard-rail, substantially as de- 
scribed. | 

2. The combination, with gates arranged to close the side en- 
trances to the adjoining platforms of two cars, of operating-handles 
located at or near the inner ends of the platform guard-rails, and 
means connecting said gates and handles, whereby the attendant 
may open or close both gates simultaneously while standing at the 
ends of said guard-rails, substantially as described. 

3. The combination, with a railway-car and its platform, having 
an end guard-rail, by which 2 side entrance thereto is provided, of 
a gate for closing said entrance, a rod, as f, sliding in or on guides 
secured to said guard-rail, and a link, as e, connected to said gate 
and rod, all substantially as described. 

4. The combination, with a railway car and its platform, having 
an end guard-rail, by which a side entrance thereto is provided, of 
a swinging gate for closing said entrance, a rod, as f, sliding in or 
on a guide secured to said rail, a link, as e, connected to said gate 
and rod, and means for locking said gate in its closed position, all 
substantially as described. 

0. The combination, with gates arranged to close the side en- 
trances to the adjoining platforms of two cars, of rods, as f, sliding in 
or on guides secured to the guard-rails of said platforms, and links, 
as e, connected to said gates and rods, substantially as described. 

6. The combination, with gates, as D, arranged to close the 
97 side entrances to the adjoining platforms of two cars, and a 
gate, as F’, arranged to close the space between said platforms, 
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of operating-handles located at or near the inner ends of the plat- 
form guard-rails, and means connecting said gates and. handles, 
whereby the attendant may open and close said gates simultaneously 
whe standing at the end of said rails, substantially as described. 
In testimony whereof I have hereunto set my hand in the pres- 


WM. W. ROSENFIELD. 


“ence of two subscribing witnesses. 


Witnesses : 
JAS. A. HOVEY. 
T. H. PALMER. 


98 CoMPLAINANT’S Exaipir Rosenxrietp’s AppLicaTion, April 
18, 1885. J. A. 8., Ex’. 
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; 


(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the files 
of this office of the file wrapper, contents, and drawing in the matter 
of the application for letters patent granted William H. Rosenfield, 
assignor to Joseph Aron, November 13, 1883, number 288,494, for . 
improvement in railway-car gates. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be affixed 
this 24th day of July, in the year of our Lord one thousand eight 
hundred and eighty-four, and of the Independence of the United 
States the one hund-ed and ninth. 

[SEAL. ] R. G. DYRENFORTH, 


Acting Commissioner. 


GY Letter of Transmittal. 


New York, March 31, 1883. 
Hlon. Comm’r of Patents. 


Sir: We herewith transmit a specification—one sheet of draw- 
ings—relating to the application of Wm. W. Rosenfield for letters 
patent of the United States for improvement in gates for railway 
cars. Our check for $15, the first Government fee thereon, is sent 
herewith. 

Very respectfully, MUNSON & PHILIPP, 
Temple Court, 7 Beekman St., New York, N. Y. 
P.O. box 1648. 


(Endorsed :) Patent Office, Apr. 3, 1883. 
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Petition. 

To the Honorable Commissioner of Patents: 

_ Your petitioner, a citizen of the United States, residing at New 
York, in the county of New York and State of New York, prays 
that letters patent of the United States be granted to him for the 
invention in car gates set forth in the annexed specification, and 
he hereby appoints Henry T. Munson and Moritz B. Philipp (of 
the firm of Munson & Philipp, 239 Broadway, New York, P. O. box 
1648) his attorneys, with full power of substitution and revocation, 
to prosecute this application, to make alterations and amendments 
therein, to receive the patent, and to transact all business in the 


Patent Office connected therewith. 
WM. W. ROSENFIELD. 


100 Specification. 


To all whom it may concern: 


Be it known that I, William W. Rosenfield, a citizen of the United 
States, residing in the city of New York, county of New York, and 
State of New York, heve invented certain new and useful improve- 
ments in gates for railway cars, fully described and represented in 
the following specification and the accompanying drawing forming 
a part of the same. 

In many classes of railway cars, and particularly in those used 
upon the elevated and other city railways, it has been found neces- 
sary, in order to prevent passengers from falling from the train and 
also to prevent persons from attempting to get off or on a car while 
in motion, to provide the entrances to the car platforms with gates 
by which they can be closed, except at the proper times. These 
gates are usually in charge of a guard or attendant whose duty it 
is to close the gates before the train commences to move and to open 
them only after the train has come to a full stop. As there is 
usually but one guard or attendant stationed between two adjoining 
cars it follows that to open or close both gates he must pass around 
from one to the other of the adjoining platforms. 

This passing from one platform to the other, besides being a source 
of annoyance to the guard, occasivns some delay which is very an- 
noying to the passengers, particularly at times when a large number 
are required to get off or on a car in a very short time. 

It is the object of the present invention, among other things, to 
provide means by which the guard or attendant can without chang- 
ing his position open or close both gates simultaneously and with 
the least possible delay. ‘To that end one feature of the invention 
consists in providing the gates with connections, so arranged that 
any two adjoining gates can be simultaneously opened or closed by 
the guard while standing in the passage-way leading from one of 

the cars to the other. | 
101 In order to adapt cars to run upon a track in which there 
are abrupt or comparatively abrupt curves, which is the case 
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with most city railwavs, it is necessary that the platforms should be 
so constructed as to leave considerable open space at the sides be- 
tween the platforms of two adjoining cars when they are standing 
upon a straight track. This open space has frequently been the 
cause of serious accidents to persons who have been crowded from 
the station platform and fallen between the platforms of the cars. 

Another object of the present invention is to provide means by 
which this danger shall be avoided, and to this end another feature 
of the invention consists in providing a gate which can be operated 
in connection with one of the platform gates to close this space and 
prevent persons from falling or being crowded into the same while 
the train is standing at a station. 

In the accompanying drawings, figure 1 is a plan view of 

adjoinin 

the « platforms of two adjoining cars, showing the gates upon 
one side open and those upon the opposite side closed, the gates 
being provided with an opening and closing apparatus em body- 
ing the present invention; figure 2 is a side elevation of the 
same, one of the gates being closed, and figure 3 isa plan view illus- 
trating a modification in the opening apparatus, to be hereinafter 
explained. ' 

itivine to said drawings, it is to be understood that A A repre- 
sent two ordinary railway cars, and B B the adjoining platforms 
thereof, C C being the usual entrances from the station platform, and 
D D gates of the ordinary construction for closing said entrances. 
The gates I) are hinged in the usual manner to posts a rising from 
the corners of the platforms and close against the usual jambs (not 
shown) projecting from the sides of the cars. The platforms B are 
provided, as shown in figure 1, with the usual guard railings 6 ex- 
tending inward from the posts a to similar posts c, which are located 
a sufficient distance apart to leave a passage-way, G, from one car to 

the other. 
102 When the gates are thus arranged it is necessary, as will 
readily be seen, in order to close or open both gates, for the 
guard to pass from one platform around the posis c to the opposite 
platform, thus causing some delay in opening or closing one of the 
gates and adding to the labor of the guard and causing annoyance 
to the passengers. 

In order to avoid this each of the gates is provided, at a suitable 
distance from its hinge, with a curved lever, d, which extends rear- 
ward and terminates a short distance outside of the railing 6. This 
lever is connected by a link, e, with a rod, f, which slides freely in 
or on a suitable bearing, as g, secured to the railing 0, and is pro- 
vided at its inner end with a handle, h, by which it can be oper- 
ated. 

From this arrangement it will be seen that the guard or attend- 
ant, while standing in the passage-way G, can, by grasping the two 
handles A and pushing or pulling the rods f, open or close both 
of the gates simultaneously and without loss of time. 

The rods f will preferably be provided with some form of locking 
mechanisin by which the gates can be fastened in their opened or 


Per A. 
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closed positions. Such locking may be accomplished by having the 
handles h pivoted to the rods f, as shown in the present case, and 
provided with extensions i, which can be turned so as to extend in 
front of the posts cand hold the gates closed, as shown at the top of 
figure 1, or so asto lie in the rear of lugs & and hold the gates 
open, as shown at the bottom of said figure. 

Although it is preferable that the rods f and links e should be ar- 
ranged upon the outside of the railings 6, as shown in figures 1 and 
2, as in this position they will be entirely out of the way and will 
not prevent the gates from swinging back against the railings 6, 
yet this arrangement is not necessary; the rods and links may, as 
shown in figure 3, be arranged upon the inside of the railings, in 
which case the levers d may be dispensed with, the links e being at- 

tached directly to the gates. 
103 It will also be seen that the connections for operating the 

gates may, if desired, be placed beneath the platforms. This 
can readily be accomplished by causing the rods or posts upon which 
the gates swing to extend below the platforms and providing their 
lower ends with arms corresponding to the levers d. The links e 
and rods f may then be located beneath the platforms and operated 
by pivoted levers, the upper ends of which will occupy substantially 
the positions of the handles h. If preferred, the gates may behinge d 
at their opposite ends, so as to lie against the body of the car when 
open, in which case the connections beneath the platforms will only 
require such modification as is necessary to change the direction of 
the motion derived from the operating levers. In some cases, also, 
it may be preferable to provide sliding instead of swinging gates. 
Such gates can readily be operated in the same manner by a very 
slight modification in the connections. : 

In cars of this class it is necessary, as has been explained, that a 
considerable space, KE, should be left between the sides of the ad- 
joining platforms. In order to prevent persons from falling or being 
crowded from the station platform into this space one of the two ad- 
joining gates D is provided with two or more arms, m, similar in 
shape to the levers d, to the ends of which is attached a gate, F, 
which extends at substantially right angles to the gate D, as shown 
in figure 1. 

From this arrangement it results that when the train is in motion 
and the gates D are closed the gate F will be swung to the position 
shown at the top of figure 1, so as to lie close to the railing 6, and 
not interfere with the movement of the cars in passing around 
curves. As soon, however, as the train arrives at a station and the 
gates D are opened the gate F will be swung to the position shown 
at the bottom of said figure, so as to close the space E and prevent 
persons from being crowded therein. 

It is not necessary, as will readily be seen, that the gates F’should 

be secured to the gates D by means of the arms m, as they 
104. may be secured to or made to operate in connection with said 
gates In any convenient or desirable manner. 
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What I claim is— 


1. The combination, with the platform of a car and a gate for 
closing the side entrance thereto, of means for opening and clos- 
ing said gate, the operating handle of which is arranged at or 
near the inner end of the platform guard rail, whereby the at- 
tendant may open or close the gate while standing at the end 
of said guard rail, and without obstructing the ingress and 
egress of passengers over the platform, all substantially as de- 
scribed. 

2. The combination, with the platforms of two adjoining cars 
and the gates for closing the side entrances thereto, of means 
for opening and closing said gates, the operating handles of 
which are arranged at or near the inner ends of the platform 
guard railings, whereby the attendant may open or close both 
gates while standing at the ends of said railings, and without 
obstructing the ingress or egress of persons over the platform, 
all substantially as described. 


rase and insert “A.” 


. 
. 
# 


3. The combination, with a railway car and its platform having 
an end guard rail by which side entrance thereto is provided, of a 
gate for closing said entrance, a rod, as f, sliding in or on guides 
secured to said guard rail, and a link, as e, connected to said gate 
and rod, all substantially as described. 

4. The combination, with a railway car and its platform having 
an end guard rail by which a side entrance thereto is provided, of 
a swinging gate for closing said entrance, a rod, as f, sliding in or on 
a guide secured to said rail, a link, as ¢, connected to said gate 


- closed position 
+ and rod,and means for locking said gate in its opened and 
- 
a, eas , ; 2 

and closed positions, all substantially as described. 

105 5. The combination, with two rail way cars and their ad- 
" joining platforms having end guard railings by which 
1 side entrances thereto are provided, of swinging gates for clos- 


ing suid entrances, two rods, as f,sliding in or on guides secured 
to said guard railings, and links, as e, connected to said gates 
and rods, substantially as described. 

6. The combination, with the platforms of two adjoining cars, 
of swinging gates, as D, for closing the side entrances thereto, 
one of said gates being provided with a gate, as I, for closin 
the space between the platforms, and means for opening anc 
closing said gates, the operating handles of which are arranged 
at or near the inner ends of the platform guard railings, all 
substantially as described. 


Erase and insert 
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In testimony whereof I have hereunto set my hand in the pres- 
ence of two subscribing witnesses. 
WM. W. ROSENFIELD. 
JAS. A. HOVEY. 
T. H. PALMER. 


Oath. 


Strate or New York, e 
Sa , >’ on bn 
County of New York. j 


William W. Rosenfield, the above-named petitioner, being duly 
sworn, deposes and says that he verily believes himself to be the 
original, first, and sole inventor of the improvements in gates for 
railway cars described and claimed in the foregoing specification ; 
that he does not know and does not believe that the same was ever 
before known or used; that the same has not been patented to him 
nor with his knowledge or consent in any country; that the same 
has not been introduced into public use or on sale in the United 

States for more than two years prior to the date hereof, and 

106 + that he is a citizen of the United States, residing at New 
York, in the county of New York and State of New York. 
WM. W. ROSENFIELD. 


Subscribed and sworn to before me this 29th day of March, 1883- 


( Thomson H. Palmer, Notary Public, Kings County, New York 
i Cert. filed in N..Y. Co. ’ 


THOMSON H. PALM &R. 
Notary Public, Kings Co., N. Y. 


Cert. filed in N. Y. Co. 


(Endorsed:) 90430. Application of —— —— for Patent 
Office, U.S. A., Apr. 3, 1883. 

Room No. 87. DEPARTMENT OF THE INTERIOR, 

A.W. Unirep States Patent OFrice, 

4, 12,’83. Wasnineton, D. C., April 12th, 1883. 


Wim. W. Rosenfield, care Munson & Philipp, box 1648, New York 
city. 
Car gates. Filed April 3, 1883. 


References are given in the patents of Moore & Thompson, Dee. 
12th, 1876, No. 185,544, and A. V. Briesen, Dec. 12th, 1882, No. 
268,859 (car platforms). The 5th claim is a duplication of the 3d, 
and the Ist and 2d are functional. Therefore, in view of the refer- 
ences and reasons above named, the Ist, 2d, 5th, and 6th claims are 
rejected. 


SANDERS, Ex’r. 
CHANDLER, Ass’t £y’r. 


(Endorsed:) 1. 90430. Off. letter, Apr. 12, ’83. 
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JOSEPH ARON 


107 Room 8&7. 


Jn re Application of Wm. W. Rosenriecp, No. 90430, Gates for R. R. 
Cars. Filed April 5, 1883. 


Please amend as follows: 
Erase claims 1 and 2 and insert: 


“1. The combination, with a gate arranged to close the side 
entrance to a car platform, of an operating handle located at 
or near the inner end of the platform guard rail, and means 
connecting said gate and handle, whereby the attendant may 
open and close the gate while standing at the end of said guard 

: rail, substantially as described. 

< 2. The combination, with gates arranged to close the side 
entrances to the adjoining platforms of two adjoining cars, of 
operating handles located at or near the inner ends of the plat- 
| form guard rails, and means connecting said gates and handles, 
whereby the attendant may open or close both gates simulta- 
neously while standing at the ends of said guard rails, substan- 
tially as described.” 


In claim 4, lines 6 and 7, erase “opened and closed positions,” 
and insert closed position. 


108 Erase claims 5 and 6 and insert— 


The combination, with gates arranged to close the side en- 
tranees to the adjoining platforms of two cars, of rods, as f, 
sliding in or on guides secured to the guard rails of said plat- 
forms, and links, as e, connected to said gates and rods, sub- 
stantially as described. 

“6. The combination, with gates, as D, arranged to close the 
side entrances to the adjoining platforms of two cars, and a yate, 
as I’, arranged to close the space between said platforms, of op- 
erating handles located at or near the inner ends of the plat- 
form guard rails, and means connecting said gates and handles, 
f whereby the attendant may open and close said gates simul- 
b. taneously while standing at the end of said rails, substantially 


cA” 


‘ 


‘ 


as described.” 


On page 4 of the specification, line 13, after “ the,” insert the word 
“adjoining,” and in line 14 erase “ adjoining.” | 


f Respectfully, MUNSON & PHILIPP, Attys. 
Hon. Com. of Patents, Wash., D. C. 3 
| April 19, 1883. 


(Endorsed:) 2. 90430. 87. “A.” Apr. 20,’83. Patent Office, 
: Apr. 20, 1883, U. S. 
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109 (2-024. ) 


Issue division. All communications should be addressed to “the 
Commissioner of Patents, Washington, D. C.” 


Serial No. 20430. 


DEPARTMENT OF THE INTERIOR, U.S. PATENT OFFICE, 
WasnHineton, D. C., May 1, 1883. 
William W. Rosenfield, care of Munson & Philipp, box 1648, N. Y. 
city. 
Str: Your application for a patent for an improvement in rail- 


way-car gates, filed Ap’! 3, 1883, has been examined and allowed. 
The final fee, twenty dollars, must be paid, and the letters patent 


bear date as of a day not later than six months from the time of 


this present notice of allowance. 

If the final fee is not paid within that period the patent will be 
withheld, and your only relief will be by a renewal of the applica- 
tion, with additional fees, under the provisions of section 4897, Re- 


vised Statutes. The office aims to deliver patents upon the day of 


their date and on which their term begins to run; but to do this 
properly applicants will be expected to pay their final fees at least 
twenty days prior to the conclusion of the six months allowed them 
by law. The printing, photo-lithographing, and engrossing of the 
several patent parts, preparatory to final signing and sealing, will 
consume the intervening time, and such work will not be done until 
after payment of the necessary fees 

When you send the final fee you will also send, distinctly and 
plainly written, the name of the inventor and title of inv ention, as 
above given, date of allowance (which is the date of this circular), 

date of filing, and, if assigned, the names of the assignees. 
110 If you desire to have the patent issue to assignees, an as- 

sigument containing a request to that effect, together with 
the fee for recording the same, must be filed in this office on or be- 
fore the date of payment cf final fee. 

Additional copies of specifications and Grawings \ will be charged 
for at the following rates: Single copies, uncertified, 25 cents; twenty 
copies or more, 10 cents each. The money should accompany the 
order. 

Very respectfully, BENJ. BUTTERWORTH, 
' Commissioner of Patents. 


[On margin:] The within title is that given by the examiner in 
charge as most appropriate to your invention. Should you desire 
a change in the same, satisfactory reasons must be given therefor on 
or before the payment of the final fee. 

[Printed diagonally across the face:] gg~ In remitting the final 
fee give the serial number at the head of this notice. 


ae 
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Memorandum. 


Final fee paid at U. S. Patent Office, $20. M. 

New York, Oct. 23, 1883. 

In the application of William W. Rosenfield. 

(Serial No. 90430.) 

Filed April 5, 1883. 

Allowed May 1, 1883. 

For improvement in railway-car gates. 

We herewith send our check for $20.00 in payment of final fee. 

Please issue the patent to Joseph Aron, as per assignment sent 
herewith, and send the same to Munson & Philipp, P. O. box 1648, 
New York, N. Y. 


(Endorsed :) U. 8. Patent Office, Oct. 24, 1883. 


111 ; By mail. 
Serial No. 90430. Patent No. 288,494. Ex’r Book No. 49. Sanders. 
1883. 


William W. Rosenfield, of New York, ass’or to Joseph Aron, of same 
place. 
County of New York, 
State of " 
? Invention, railway-cer gates. 


% Petition, April 3, 1883. 

=  Afiidavit, “ 2: 

= Specification, April 3, 1883.. 

== Drawing, “ - 

‘s < Model, not required. 

ns Specimen, —. 

= First fee, cash, $15, April 3, 1883. 
= . cert. 


App. filed complete Ap’l 3, 1883. 
Examined Apr. 27, 85. Sanders. 
Countersigned, J. W. Babson. 
Apr. 30, 83; Oct. 20, ’83, for Commissioner. 
2. Notice of allowance, May 1, 1883. 
Final fee, cash, $20, Oct. 24,1883. 
3. _ cert., —, 188-. 
Patented Nov. 13, 1883. 
: Att’y or P. O. address, Munson & Philipp, box 1648, New York 
city. 


112 1883. 


Contents. 


Application papers. 
1. Rej. Apr. 12, 18883. 


JOSEPH ARON Vs. THE MANHATTAN RAILWAY CO, 


2. “A,” Apr. 20, 1883. 


9. Oath, 29 March. 


20. 

Ex’d: M. McK.., J. A. W. 

Title: Improvement in railway-car gates, 105. Railway cars. 
Platforms. 


Endorsed : 15-848. | D., ’84. 


~~ 
(Here follow diagrams marked pages 113-14.) 
115 “ComPLAINANT’S Exursir Peertes Fine WRAPPER AND 
Contents.” J. A. R., Examiner. 
U.S. Circuit Court, Southern District of New York. July 28, 1885. 
JoserH Aron vs. THe MANHATTAN Raitway Co. 
(2-—175.) 
DEPARTMENT OF THE INTERIOR. 
(Cut.) ( 
Unitep Srates PATent OFFICE. — 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the ap- 
plication filed May 21,1884, by Thomas W. Peeples, serial No. 132,257, 
for improvement in gates for railway cars. | 
In testimony whereof I, M. V. Montgomery, Commissioner of 
Patents, have caused the seal of the Patent Office to be affixed this 
* Ff 


17th day of April, in the year of our Lord one thousand eight hundred 


W. W. ROSENFIELD. 
RAILWAY CAR GATE. 


“AAAS ASAIN AAA SSSA 


Witnessed: Inventor: 


by his Attorneys 
: ovtiy 
* 


Sx. tice A hijp/ 


tt 


they 


‘ee’ 
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and eighty-five, and of the Independence of the United States the 
one hundred and ninth. 
[SEAL. | M. V. MONTGOMERY, 
Commissioner. 


116 $15. 
New York, May 19, 1884. 
Hon. Commissioner of Patents, Washington, D. C. 


Sir: I send herewith complete appl’n for patent for imp’t in gates 
for railway cars by T. W. Peeples, viz: 

] petition & power of att’y. 

1 specification. 

1 oath. 

1 drawing. 

1 check for $15. 

The claims will be found to interfere with those of patent No. 
288 494, Nov. 13, 18838, to W. W. Rosenfield, & I desire that an in- 
terference be declared between the latter & my client. 

Very resp’y, A. H. GENTNER. 


(Endorsed:) U.S. Patent Off., May 21, 1884. 


‘To the Commissioner of Patents: 


Your petitioner, Thomas W. Peeples, a citizen of the United States 
residing in the city, county, and State of New York, prays that letters’ 
patent may be granted to him for the improvement in “ gates for 
railway cars” set forth in the annexed specification, and he thereby 
appoints A. H. Gentner, of No. 206 Broadway, in the city of New 
York and State of New York, his attorney, with full power of substi- 
tution and revocation, to prosecute this application, to make altera- 
tions and amendments therein, to receive the patent, and to transact 
all business in the Patent Office connected therewith. 

THOS. W. PEEPLES. 


117 To all whom it may concern: 


Be it known that I, Thomas W. Peeples, a citizen of the 
United States and a resident of the city, county, and State of New 
York, have invented certain “ new and useful improvements in gates 
for railway cars,” fully described and represented in the following 
specification and the accompanying drawings, forming a part of the 
same. 

In many classes of railway cars, and particularly in those used 
upon the elevated and other city railroads, it has been found neces- 
sary,in order to prevent passengers from falling from the train, and 
also to prevent persons from attempting to get off or on a car while 
in motion, to provide the entrances to the car platforms with gates 
by which they can be closed except at the proper times. These gates 
are usually in charge of a guard or attendant, whose duty it is to 
close the gates before the train commences to move and to open them 
only after the train hascometoafull stop. Asthere isusually but one 
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guard or attendant stationed between each two adjoining cars it fol- 
lows that to open or close both gates he must pass around from one 
to the other of the adjoining platforms. This passing from one 
platform to the other, besides being a source of annoyance to the 
guard, occasions some delay, which is very annoying to the passen- 
gers, particularly when a large number are required to get off or on 
a car in a very short time. 

It is the object of the present invention to provide means by which 
the guard or attendant can, without changing his position, open or 
close both gates simultaneously and with the least possible delay. 

To that end the invention consists in providing the gates with 
connections so arranged that any two adjoining gates can be simul- 
taneously opened or closed by the guard while standing in the pas- 
sage-way leading from one of the cars to the other. 

In the accompanying drawings figure 1 is a plan view of the ad- 
joining platforms of two cars, showing the gates upon one side open 

and those upon the opposite side closed, the gates being pro- 
118 vided with an opening and closing apparatus embodying the 
present invention. 

Figure 2 is an elevation looking toward the guard rails and show- 
ing the car platform in section. 

Referring to said drawings, it is to be understood that A A repre- 
sent two ordinary railway cars, and BB the adjoining platforms 
thereof, C C being the usual entrances from the station platform, and 
D Db gates of the ordinary construction for closing said entrances. 
The gates D are hinged in the usual manner to posts a, rising from 
the corners of the platforms, and close against suitable stops pro- 
jecting from the car body. Tlie platforms B are provided, as shown, 
with the wsual guard railings, 6, extending inward from the posts a 
to similar posts, c, which are located a sufficient. distance apart to 
leave a passage-way, G, from one car to the other. When the gates 
are thus arranged it is necessary, as will readily be seen, in order to 
close or open both gates, for the guard to pass from one platform 
around the posts c to the opposite platform, thus causing some delay 
in opening or closing one of the gates and adding to the labor of the 
guard and causing annoyance to the passengers. In order to avoid 
this each of the gates is provided, at a suitable distance from its 
hinge, with a link, d, which is hinged to the gate at d', while its 
other end is connected to a sliding piece,e. This piece e slides upon 
the guide or rail e', which latter is fastened in a substantially hori- 
zontal position to the guard rail 6, as shown. To the piece e is also 
pivoted a link, f, the opposite end of which is connected with the arm 

g of a bell-crank lever, G, turning on a pivot set in the guide e' near 
the inner end of the railing 6. The other arm, g', of the bell-crank 
lever G is provided with a handle, h, by which it can be operated. 
From this arrangement it will be seen that the guard or attendant, 
while standing in the passage-way G, can, by grasping the two.han- 
dies h and turning the levers G in one direction or the other, open 
or close both gates simultaneously and without loss of time. The 

mechanism will preferably be provided with some form of 
119 locking means by which the gates can be reliably held in 
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their closed position. Such locking may be accomplished by 
having a fixed stop, i, set in the guide e' or in the fixed guard rail- 
ing 6 in such position that when the lever G is thrown fully over 
to elese the gate the arm g will be arrested by said stop i in such 
position that the pivot g* will be slightly beyond the dead point or 
below the line connecting the pivots g® &, so that a pressure brought 
upon the gate tending to open the same will be transmitted through 
the parts def to the point i, which, not being able to yield, will 
effectually resist the undue opening force. 

Although it is preferable that the links d f should be arranged 
upon the inside of the railings 6, as shown in the figures, yet this 
arrangement is not necessary. The rods and links may be arranged 
upon the outside of the railings, care being taken in this case to so 
arrange the parts that the inner portions of the railings 6 do not 
interfere with the proper working of the mechanism. 

What I claim is— 

First. The combination, with a gate arranged to close the side 
entrance to a car platform, of an operating handle located at or near 
the inner end of the platform guard rail, and means connecting said 
gate and handle, whereby the attendant may open and close the 
gate while standing at the end of said guard rail, substantially as 
described. 

Second. The combination, with gates arranged to close the side 
entrances to the adjoining platforms of two cars, of operating han- 
dles located at or near the inner ends of the platform guard rails, 
and means connecting said gates and handles, whereby the attend- 
ant may open or close both gates simultaneously while standing at 
the ends of said guard rails, substantially as described. 

Third. The combination, with a railroad car and its platform 
having an end guard rail by which a side entrance thereto is pro- 

vided, of a gate for closing said entrance, a link, as d, con- 
120 nected to said gate, and a .rod or link, as f, and a sliding 

piece, as e, connecting the parts df, all substantially as de- 
scribed, 

Fourth. The combination, with a railway car and its platform hav- 
ing an end guard rail by which a side entrance thereto is provided, 
of a swinging gate for closing said entrance, links d f, connected by 
a sliding piece, e, and lever G, all arranged to operate substantially 
as described. 

Fifth. The stop i, in combination with the lever G, links f d, con- 
necting piece e, and gate D, all arranged to operate sunstantially as 
described. | 

Sixth. The combination, with gates arranged to close the side 
entrances to the adjoining platforms of two cars, of links d f, con- 
necting slides e, and levers G, substantially as described. 

THOS. W. PEEPLES. 

Witnesses : 

A. J. LEHMAN. : 
BERN. T. VETTERLEIN. 
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Crry, County, AND State or New YORK, 88: 


Thomas W. Peeples, the above-named petitioner, a citizen of the 
United States and a resident of the city, county, and State of New 
York, being duly sworn, deposes and says that he verily believes 
himself to be the original, first, and sole inventor of the improve- 


| ment in gates for railway cars described and claimed in the forego- ; 
| ing specification ; that the same has not been patented to himself or 
| to others with his knowledge or consent in any foreign country ; 
| that the same has not to his knowledge been in public use or on sale i 
| in the United States for more than two years prior to this applica- 7 
| tion, and he does not know and does not believe that the same was | 
| ever known or used prior to his invention thereof. 
| THOS. W. PEEPLES. . 
| 

Sworn to — subscribed before me this 18th day of April, 1884. | 

[L. s.] WINTHROP PARKER, 


Notary Public (No. 59), City and County of New York. 


121 (Endorsed :) Serial No. 132,257. 3. Application. May 21, 
84. U.S. Pat. Off, May 21, 1884. 


tT DEPARTMENT OF THE INTERIOR, 
= Unirep States Patent Orrice, 
< ‘Wasninoeton, D. C., June 16th, 1884. ] 


Thomas W. Peeples, care A. H. Gentner, 206 Broadway, N. Y. 
. city. 
Car gates. Filed May 21st, 1884. 


The patent of Rosenfield, Nov. 13th, 1883, No. 288,494 (platforms), 
substantially answers the claims. The application is therefore re- 
jected. Should applicant desire an interference with the above-named 
patent it will be necessary for him to file an affidavit as to date of 
invention, in accordance with the requirements of section 2, rule 
93, Rules of Practice. 

SANDERS, Ex’r. 
CHANDLER, Ass’t Ex’r. 


(Endorsed :) 132,257. 1. Rej. June 16, ’84. 


T , , a, 
New York, June 28, ’84. i 
Hon. Commissioner of Patents, Washington. 
Sir: Enclosed please find affidavit by Mr. T. W. Peeples, 
| 122. = which, I trust, will put his application for car gates in condi- 


tion for declaration of interference with the Rosenfield patent 
cited in last office letter. 


| Very resp’y, A. H. GENTNER. 
(Endorsed :) U.S. A. Pat. Off., June 29, 1884. 
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In the matter of the application for patent for “ car gates” by Thomas 
W. Peeples, filed May 21, 1884, No. 132,257, room 87. 


Before the Hon. Commissioner of Patents. 


State OF NEw YorK, |... 
City and County of New York, § sep 

Thomas W. Peeples, of the city, county, and State of New York, 
being duly sworn, deposes and says that he is the person who has 
executed the application for patent for “ car gates” filed in the U.S. 
Patent Office on or about May 21, 1884, serial No. 132,257, and that 
he made the invention specified in the claims of said application 


before the third day of April, 1883. 
THOS. W. PEEPLES. 


Subscribed and sworn — before me this 21st day of June, 1884. 
[1. s.] H. W. SCHEIDEMANTLE, 
Notary Public, Kings and N. Y. Co’s, N. Y. 


(Endorsed:) 132,257. 2. Affidavit. June 29,’84. U.S. A. Pat Off, 
June 29, 1884. 


123 Room No. 87. (Interference.) 

sat DEPARTMENT OF THE INTERIOR, 

= Unitep States Patent OFFICce, 

< Wasninoton, D. C., Aug. 27th, 1884. 


Thomas W. Peeples, care A. H. Gentner, 206 Broadway, N. Y. city: 
Please find below a copy of a communication from the examiner 
concerning your application for pat. for imp’t in “ gates for railway 
ears,” filed May 21, 1884, No. 132,257. 
Very respectfully, BENJ. BUTTERWORTH, 


Commissioner of Patents. 


Room No. —. 


Your case, above referred to, is adjudged to interfere with others, 
hereafter specified, and the question of priority will be determined 
in conformity with the rules. 

The statement demanded by rule 105 must be sealed up and filed 
on or before the 25th day of Sept., 1884, with the subject of the in- 
vention and name of party filing it endorsed on the envelope. The 
subject-matter involved in the interference is : 

Ist. The combination, with a gate arranged to close the side en- 
trance to a car platform, of an operating handle located at or near 
the inner end of the platform guard rail, and means connecting 
said gate and handle, whereby the attendant may open and close 
the gate while standing at the end of said guard rail. 

2d. The combination, with gates arranged to close the side eu- 
trances to the adjoining platforms of two cars, of operating handles 


en inane 
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located at or near the inner ends of the platform guard rails, 
and means connecting said gates and handles, whereby the 

124 attendant may open or close both gates simultaneously while 
standing at the ends of said guard rails. | 

Being claims 1 and 2 of the patent and application, respectively. 

The other party to the interference is: 

William W. Rosenfield, New York city, application filed Apr. 3, 
1883, No. 90430, patent granted Nov. 13, 1883, No. 288,494, for 
“ railway-car gates.” 

Munson and Philipp, box 1648, N. Y. city, attorneys of record. 


H. P. SANDERS, £z’r. 


(Endorsed :) Serial No. 132,257. Paper No. 3. Dated Aug. 27, 
1884. Pre. int’f'r. 


New York, Nov. 20, 1854. 
In ve interference Peer Les vs. ROSENFIELD. 


Before the honorable Commissioner of Patents. 
Gates for railway cars. 


Please consider Livingston Gifford and Edwin H. Brown, consti- 
tuting the firm of Gifford & Brown, of 32 Park Place, New York, 
N. Y., as my substitutes in the above case. 

A. H. GENTNER. 


I hereby consent to the substitution of Livingston Gifford and 

Edwin H. Brown, composing the firm of Gifford & Brown, 

125 as my attorneys in the matter of my application for patent 

involved in the above-entitled interference, and I hereby ap- 

point said Gifford & Brown my attorneys, with full power of sub- 

stitution and revocation, to prosecute my said application, to make 

amendments and alterations therein, to sign the drawings, and to 
transact all business in the Patent Office connected therewith. 

THOMAS W. PEEPLES. 


(Endorsed :) Serial No. 132,257. Paper No. 4. Power of att’y. 
Filed Nov. 26th, 1884. U.S. Pat. Off., Nov. 26, 1884. : 


Serial No. 132,257. Ex’r Book No. 45. 
Interference asked. Sanders. 


1884. , 


Patent No. —. 
Thomas W. Peeples, 
Of New York, 
County “ 
State of “ 
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Invention : Gates for railway cars. 
Petition, May 21, 1884. 

Affidavit, “ . 
Specification, May 21, 1854. 


Drawing, . 7 
Model, —. 
' Specimen, —. 
1. First fee, cash, $15, May 21, 1884. 


ss 


cert., —. 


— Parts of application 
filed 


+ App. filed — May 21, ’84. 
6 1. Examined. 
3. Countersigned. 
lor Commissioner. 
Notice of allowance, 188 
Final fee, cash, 188 
~  in 188 
Patented, 188 
Att’y or P. O. address: A. H. Geutner, 206 Broadway, N. Y. city. 
Gifford & Brown, 32 Park Place, N. Y. city. 
1884. 
Contents. 
— 
4. Application 1, paper —. 
1. Rej. June 16, 1884. 
2. Affidavit, June 29, ’S84. 
o. Pre. intf., Aug. 27, ’84. 
4. Power of att’y, Nov. 26, ’S4. 
5. 
6 
a 
8. 
9. 
10. 
11. 
12. 
: 13. 
14. 105. Railway cars. 
15. Platforms. 
x. j 16. 
17. 
: h 18. 
ee 19. 
| 20. 
127 Title: Improvement in —. 


ix’d: J.A.M., M. McK. 


(Endorsed :) 7296. D., ’85. 
(Here follow diagrams marked pages 128-129.) 
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129a United States Circuit Court for the Southern District of New 
York. 


JosePH ARON ag’st THe Manuatran RaItway CoMPANY. 


We hereby consent that Messrs. Davies — Rapallo be substituted 
in our place and stead as solicitors for the defendant in the above- 
entitled action. 

Dated New York, December 19th, 1884. 

DEYS & DUER & BAUERDORF, 
Def’t’s Attorneys. 


130 [Endorsed:] U. S. circuit court, southern dist. of N. Y. 

Joseph Aron against The Manhattan Railway Company. 
Consent for substitution. Davies and Rapallo, solicitors for def’t, Mu- 
tual Life building, 32 Nassan —, New York city. U.S. circuit cuurt. 
Filed January 2nd, 1885. ‘Timothy Griffith, clerk. 


- 


131 U.S. Cireuit Court, Southern District of New York. In 
Equity. . 


Josern Aron vs. Toe MANHATTAN Rattway Co. 


Testimony taken pursuant to the annexed notice, under the 67th 
rule of the Supreme Court, in equity, as amended, before John A. 
Shields, a standing examiner, on the 5th day of November, 1884, 
at 32 Park Place, at the office of Edwin H. Brown. 


Present: Messrs. Munson & Philipp, solicitors for complainant ; 


. . * ‘ ¥ 
Edwin H. Brown, Esq., defendant’s counsel. 
Henry L. Brevoort, a witness examined on behalf of the de- 
fendant, being duly sworn, deposes and says as follows: t 


1Q. What is your name, age, residence, and occupation ? 
A. Henry L. Brevoort ; 35 years; I reside in the city of Brooklyn, 
and am by occupation an engineer. 
2 Q. Please state what experience you have had in the 
132 yractice of your profession, and also state whether or not you 
halve ever been called upon to testify as an expert witness in 
suits relating to patents. 
A. At the age of 18, when I entered a machine shop, I became ~ 
practically conversant with mechanical details and eadichen prac- 
tice; since that time I have been exclusively engaged in meclran- 
ical occupations, such as designing and testing. machinery, and the 
like. For the last ten years I have been very frequently called upon 
to testify as an expert witness in suits relating to patents and pat- 
ented inventions. I have been so called in many hundreds of cases. 
I am very familiar with railroad work, having had much practical 
— in the construction and the operation of railroad ma- 
chinery. 
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3 Q. Please look at the model which I now show you and state if 
you know what it illustrates. 

A. I have carefully examined the model referred to in the ques- 
tion. This model represents the front door of a cab of a locomotive 
through which the fireman passes to the run board to oil the ma- 
chinery at the forward part of the engine. The opening and shut- 
ting mechanism shown at the top of the model is used to move the 
door, hold it open or shut, and also to hold it in any desired posi- 
tion for this door; also serves the functions of a window, and has 
always a glass, and at times it is desirable to set it at some particu- 
lar angle. The opening and shutting device consists of a slide and 
a cross-head upon the side of the cab and a link connecting this 
cross-head with the door or window to which the link is suitably 
pivoted. The cross-head carries a screw by means of which the 
door can be worked, the screw serving as a handle, and also by 
means of which the door can be fastened in any convenient position. 
I have been acquainted with such devices as early as 1870, when I 
had seen them in use on locomotives in this country. 


(Counsel for defendant offers the model referred to by wit- 
133 ~=ness in evidence, and the same is marked “ Def't’s Exhibit 
Locomotive Cab Model,” J. A. S., ex., &e.) 


(Counsel for complainant objects to the introduction in evidence 
of the model referred to, because the answer of the defendant does 
not state the names or residences of any person or persons who is or 
are alleged to have invented or had prior knowledge of the device 
shown in the model, or where or by whoin said device has ever been 
used, as required by | aw.) 


4 Q. Look at the model I now show you and state, if orn know, 
what that illustrates. 

A. I have examined the model referred to in the question. It 
illustrates a portion of the platform of a car with the gate and rail- 
ing and gate-opening device as used on some of the cars of the ele- 
rated railroad company in the city of New York. 


(Counsel for defendant offers the model referred to by witness in 
evidence, and the same is marked “ Defendant’s Exhibit Model of 
Defendant’s Car,” J. A. S., ex., &c.) 


5 Q. Have you had knowledge of gates used otherwise than is 
illustrated by Defendant’s Exhibit Model of Defendant’s Car upon 
| the cars of the defendant company ” 
- A. I have. 

6 Q. From what time to what time? 

A. From, I should think, 1878, up to the present time. The com- 
pany has used gates, and do use a very large number of gates, with- 
out any opening or closing mechanism as illustrated in the model 
last referred to. Sotne of such gates are hinged to the railing stanch- 
ion as shown in the exhibit. Some are hinged to the car body and 
fold back against the same, when the passage-way is to be 

rot 
7 134 7 Q. Please state the manner of operating the gates which 


SO JOSEPH ARON VS. THE MANHATTAN RAILWAY CO. 


had not combined with them mechanism such as is illustrated 
in Defendant’s Exhibit Model of Defendant’s Car. 

A. In the case of the gates that were hinged as in the, model to 
the railing stanchion the brakeman or other attendant who attends 
to the gates has to step upon one of the platforms of one of the cars 
and reach almost to the car body to undo the latch. He then has to 
step upon the other platform of the adjoining ‘car and do the same 
thing. After freeing both of the latches he usually stands between 
the cars, grasps both gates near the hinged portion and pulls them 
open simultaneously. In the case of the cars having the gates 
hinged to the car body the brakeman stands between the cars and 
can reach the latches of both gates, which latches are near the rail- 
ing stanchion, and in this way while standing between the cars he 
can swing open both gates. Of ccurse, he has to lean a little towards 
each gate to enable him to reach the latches, but he is not required 
to change his position materially to get both gates open. These 
methods which I have described have both been practiced since the 
gates were used, and are practiced to-day uponall the cars which are 
not provided with gate-openers. 


Counsel for defendant offers in evidence a certified copy of U.S. 
letters patent No. 52512, granted June 11th, 1861, to Darwin De For- 
rest Douglas, for improvement in window-blind, and the same is 
marked “ Defendant’s Exhibit Douglas Patent,” J. A. Shield’s, ex’r, 
Ke. | ; 
Counsel for defendant also offers in evidence a certified copy of U. 
S. letters patent No. 32681, granted July 2d, 1861, to Thomas Castor, 
for improvement in opening railroad-car doors, ard the same is 

marked “* Defendant’s Exhibit Castor Patent,” J. A. S:, ex’r, &e. 
135 Also a certified copy of U.S. letters patent No. 41676, 
granted February 23d, 1864, to William H. Brown, for im- 
provement in opening and closing iron blinds or shutters, and the 


same is marked “ Defendant’s Exhibit Brown Patent,” J. A.S., ex’r, - 


Ke. 

Also certified copy of U.S. letters patent No. 91026, granted June 
8, 1869, to Daniel Kidder, for improvement in shutter-worker, and 
the same is marked “ Defendant’s Exhibit Kidder Patent,” J. A. S., 
ex'r, Kc., 

Also certified copy of U.S. letters patent No. 93322, granted Au- 
gust 3, 1869, for improvethent in street cars, to Madison & McLaugh- 
lin; the same is marked “ Defendant’s Exhibit Madison & Me- 
Laughlin Patent,” J. A. S.. ex’r, &e. 

Also certified copy of English letters patent No. 1602, granted 
May 27th, 1872, to Samuel Smith, for improvement in the mode of 
opening and shutting doors of vehicles, &c., and the same is marked 
“ Defendant’s Exhibit Smith Patent,” J. A.S., ex’r, &e. 

Also a certitied copy of U. S. letters patent No. 136,801, granted 
March 11, 1873, to John I. Wollensak, for improvement in transom 
lifters and locks, and the same is marked “ Def’t’s Exhibit Wollen- 
sak Patent,” J. A. S., ex., &e. 

Also a certified copy of U. S. letters patent No. 138,879, granted 
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May 13, 1873, to Augustus H. Gibbs, for improvement in shutter- 

workers, and the same is marked “ Def’t’s Exhibit Gibbs Patent,” 
J. A. S., ex., Xe. 

136 Also a certified copy of English letters patent No. 653, 
granted February 21, 1873, to Thomas Poolly Cooper, for im- 

proved means and mode for closing and fastening railway carriage 

doors, and the same is marked “ Def’t’s Exhibit Cooper Patent,” J. 

A. S., ex., &e. 

Also a certified copy U.S. letters patent No. 147,190, granted Febru- 
ary’ 3, 1874, to John Stephenson, for improvement in devices for 
operating street-car doors, and the same is marked “ Stephenson 
Patent No. 1,” J. A. S., ex., &e. 

Also a certified copy of U.S. letters patent No. 155,118, granted 
Sept. 15, 1874, to John Stephenson, for improvement in devices for 
operating street-car doors, and the same is marked “ Def’t’s Exhibit 
Stephenson Patent No. 2,” J. A. S., ex., Ke. 

Also a certified copy of U. S. letters patent No. 157,368, granted 
Dec. Ist, 1874, to George M. Brill, for improvement in operating car 
doors, and the same is marked “ Def’t’s Exhibit Brill Patent,” J. A. 
S., ex., &e. 

Also a certified copy of U. S. letters patent No. 162,964, granted 
May 4, 1875, to John Stephenson, for improvement in street cars, 
and the same is marked “ Def’t’s Exhibit Stephenson Patent No. 3,” 
J. A. S. ex., &e. 

Also a certified copy of U.S. letters patent No. 185,344, granted 
December 12, 1876, to John A. Moore and Thomas M. Thompson, 
for improvement in gates for railway passenger cars, and the same 
is marked “ Def’t’s Exhibit Moore and Thompson Patent,” J. A. 5S., 

.  @x., Ke. 

137 Also a certified copy of English letters patent No. 1072, 

granted March 16, 1877, to Alexander Melville Clark, for im- 
provement in tramway cars, and the same is marked “ Def’t’s Ex- 
hibit Clark Patent,” J. A. S., ex., &e. 

Also a certified copy of U.S. letters patent No. 202,413, granted 
April 16, 1878, to Thomas Corrigan, for improvement in shutter- 
workers, and the same is marked “ Def’t’s Exhibit Corrigan Patent,” 
J. A.S., ex., &e. 

Also a certified copy of U.S. letters patent No. 212,012, granted 
February 4, 1879, to John Kelso and William H. Ludewigs, for im- 
provement in shutter-workers, and the same is marked “ Def’t’s Ex- 
hibit Kelso and Ludewigs Patent,” J. A. S., ex., &e. 

Also a certified copy of U.S. letters patent No. 219,852, granted 
September 23d, 1879, to Oliver Furguson, for improvement in gates, 
and the same is marked “ Def’t’s Exhibit Furguson Patent,” J. A. 
S., ex., Ke. 

Also a certified copy of U.S. letters patent No. 235,311, granted 
December 7, 1880, to John Stephenson, for improvement in tram car, 
and the same is marked “ Def’t’s Exhibit Stephenson Patent No. 
4,” J. A.S., ex., &e. 

Counsel for compl’t object to the introduction in evidence of all 
of the foregoing patents, except those referred to in the answer of 
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the def’t, upon the ground that the names of the patentees, the dates 
of their patents, and when granted is not set up in said answer, as 
required by law in such case. 


Adjourned until Nov. 19, 1884, at 11 a. n 
138 New York, November 19th, 1884. 


Met pursuant to adjournment. 

Present: Counsel as before. 

Counsel for defendant agrees that counsel for complainant may 
reserve all objections which they may desire to make to the testi- 
mony of Mr. Brevoort until the close of Mr. Brevoort’s direct ex- 
amination. | 


8 Q. Please explain the state of the art relative to mechanism for 
opening and closing gates, doors, and similar devices as it existed 
prior to the date of complainant’s patent sued on. In answering 
you may refer to any of the exhibits in this case. 

A. Referring to the patent set up in this ease and to the use by 
the elevated railroad company of car gates before the date of the 
Rosenfield invention, I will first speak of the various cases in which 
gates have been used for protecting the side entrance to a car plat- 
form. First in this order I will mention the gates used by the ele- 

rated railroad company. One form of these gates was identical 
with the gate shown in Defendant’s Exhibit Model of Defendant’s 
Car. Another form was hinged to the body of the car, and when 
opened lay against the transverse wall of the car. These two forms 
of gates are identical with two of the forms described as equiva- 
lents in the Rosenfield patent. Neither of these old forms was pro- 
vided with gate openers or closers, but one of the forms was conven- 
iently operated by the attendant when standing in the passage- 
way between the two cars. 

_In the Madison & McLoughlin patent, No. 93322, of 1869, a gate 
is shown for opening and closing the side entrance of a street-car 
platform. ‘This gate, when opened, lay against the transverse por- 
tion of the car body, and when closed was practically at right angles 

therewith, closing the passage-way to the platform., In the 
139 Stephenson patent a like arrangement is shown for closing 

the platform entrance of a car, the gate being so arranged 
that when the entrance to the platform is open the gate swings in 
frent of the rail of the car or platform. This patent is patent No. 
235,311, of 1880. Neither of the patents I have just referred to or. 
the previous one described any gate-opening mechanism. 

The patent of Moore and Thompson, No. 185,344, of 1876, de- 
scribed a seat for a railway passenger car intended to be used on 
roads operated by steam, which gate consists of slats pivoted one to 
the other, and capable of folding when the passage-way to the plat- 
form is to be opened and unfolding when it is to be closed. This 
gate, unlike those previously described, is operated by a system of 
levers, so that the guard can stand upon the platform near the car 
door and, by operating the lever adjacent to his hand, open or close 
the gate, thus permitting access to the platform to be had or cutting 
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off and closing the passage-way when desired. The preferred loca- 
tion for the operator in this case was at the car door; but, by a 
slight modification in the mechanism, this position could have been 
transferred so that the guard would have stood between the passage- 
way of the two cars. 

The next lot of patents to which I shall refer all describe methods 
of opening the door which controls the access to or from the plat- 
form to the inside of the car, or vice versa, the requirements for such 
control being substantinily the same requirements as are requisite 
in. the case of a platform gate, the two devices, a platform gate and 
a car door, being substantially the same thing, the only difference 
being one of location. In the case of the doors the preferred posi- 
tion of the operator is upon the front platform of the car, and it is 
the object of the door opening and closing devices described in the 
patents to which J am about to refer to give to the person on the 
front platform control over that which closes or opens the way for 

passengers, this being the preferred location for the operator, 
140 though the same mechanism, if altered slightly, would have 

suited other positions equally as well. I will first refer to the 
Stephenson patent, No. 162,964, of 1875. This patent shows a shaft 
and handle with gearing, so that by rotating the handle upon the 
front rail of the car the rear door was opened or shut, as the case 
might be. The Stephenson patent, No. 115,118, shows five methods 
of opening doors from the front platform, the doors being located at 
the rear of the car. In the method shown in Figs. 1 and 2 a crank 
handie placed on the dash-board rail is made to connect by means 
of a crank, a connecting rod, a bell-crank lever, and a link with the 
sliding door. In the second case, Figs. 3 and 4, a handle arranged 
in like manner, with slightly different connecting mechanism, oper- 
ates a door moving in a semicircle. 

In Fig. 5a like arrangement of handle, with two cranks, two cords, 
and a pulley, operates a sliding semicircular door. 

Fig. 6 shows a like door, utilizing two cords, but with a different 
arrangement of levers. 

Fig. 9 shows another method where direct metallic connections 
are used, the door in this case sliding on a curve, but not a semi- 
circle. The Stephenson patent, No. 147,190, of 1874, shows how a 
cord may be arranged by which the door may be operated, which 
cord connects with the door. 

The English patent to Clarke of the vear 1877, No. 1072, is for 
some of the inventions of Stephenson, aud shows some of the methods 
to which I have referred, and also the additional method where a 
lever convenient to the driver’s hand operates a rock shaft having a 
lever upon it at the rear end, which lever connects with a slot in 
the door. The same patent also shows a method of opening the rear 
door by means of a tooth segment connecting with a rack upon the 
door. 

The patent of Castor, No. 32681, of the year 1861, shows a method 

of opening the rear door by means of a lever located on the 
141 ~— front platform and suitable connecting devices under the car 
between it and the rear sliding door. 
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The patent of Brill, No. 157,368, of 1874, shows a method whereby 
the driver, either by his hand or his foot, can operate the rear door 
by rotating a shaft under the car and thus by suitable gearing and 
levers open or close the rear door. The patent of 8. H. Little, No. 
140,052, of 1873, shows a method of opening a street-car door by 
means of a cord operated by a pulley, around which the cord is 
wrapped, and which pulley is operated by the driver being provided 
with a crank for that purpose. The patent of D. R. Hart, dated 
May 25th, 1875, No. 163,770, also shows a car in which a rock shaft 
running from the front platform and there provided with a lever 
operates at the rear of the car a door which slides to and fro, the 
lever at the rear end of the rock shaft connecting with the door by 
a link. 

These patents serve to show the various mechanical instrumentali- 
ties used to connect the driver, who stood in the preferred location, 
with the door which he was to operate located at a distance from 
him. 

The English patent granted to Smith, 1872, No. 1602, shows the 
method of connecting the driver's seat of a carriage with the door or 
doors thereof, so that the driver from the preferred location, to wit, 
the box seat of the carriage, can have control of the doors of the 
vehicle without moving from his position. 

The English patent granted to Cooper, 1873, No. 653, shows how 
the doors of railway carriages can be controlled from one part of a 
train. Turning now to those patents which are here in evidence 
and which show opening and closing mechanisms for window shut- 
ters or blinds, which are devices in every way analogous to gates or 
doors, I find the following-described devices which bear on this 

matter: | 
142 Referring to the patent of T. Corrigan, No. 202,413, of 1878, 

which is for a shutter-worker, it will be seen that hinge shut- 
ters are opened and closed by means of a sliding bar and a link con- 
necting the bar with the shutter, both shutters being capable of 
simultaneous operation if so desired; also a locking mechanism is 
provided, so that the shutter can be locked in an open or closed po- 
sition. I fail to see that any patentable distinction exists between a 
shutter-worker and a door or gate worker. 

The patent of Kelso & Ludwigs, No. 212,012, of 1879, shows a 
modification of the previous patent and need not be here referred to 
at length. 

The patent of D. De F. Douglas is also for a shutter-worker, in this 
case sliding shutters being used, each provided with a rack, a knob 
on the inside of the window operating pinions, which cause the 
shutters to slide to and fro when either one or both of the knobs are 
rotated by a person occupying the desired position, which in this 
case and in the case of all shutter-workers is inside of the window. 
The patent of Brown, No. 41676, of 1864, shows another modification 
of shutter-worker. 

The patent of Kidder, No. 91026, June 8th, 1869, shows two slid- 
ing shutters operated on the inside of the house by a shaft and a 
crank and link upon the outside connecting with the shutters. In 
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this device the shutters are locked in their opened and closed posi- 
tions. 

The patent of Gibbs shows a shutter-worker using two bell-crank 
levers connecting with the shutters by pivoted links, locking mech- 
anism being employed for fastening the shutters in any position. 

It will be observed that in all these shutter-worker patents both 
shutters may be operated at once, if desired. 

Referring to the patent of Furguson, No. 219,852, of 1879, mech- 
anism will be found described therein for opening a fence gate from 

the desired location, which in this case is where the wheels of 
143. the wagon ‘pass in approaching the gate from either direc- 
tion. 

The patent of Wollensak, No. 136,801, of 1873, shows a method of 
opening ventilators for doors by means of a sliding rod capable of 
being locked in any desired position in connection with a pivoted 
link. 

From the foregoing patents it will be seen that— 

First. It was old to have gates on the steps or entrances of car 
platforms, and it was old to operate these gates by a person stand- 
ing between the cars and without special mechanism; that it-was 
also old to operate gates so located by opening and closing mechan- 
ism placed where it was desired the operator should stand. 

Second. It was old to open car doors from the place where the 
operator was desired to stand, to wit, the front platform, by many 
different arrangements of mechanism, all of which serve to bring the 
door under the control of the operator placed ata distance there- 
from. 

Third. That it was old to operate shutters by various kinds of 
mechanism which admitted of a simultaneous operation; and, 

Fourth. It was old to open fence gates and transom light or door 
ventilators from a distant position by means of connecting mechan- 
isms Which connected the operator, who stood in a certain desired 
location, with the device to be opened or closed. 

9 Q. Have you examined and do you understand the letters patent, 
Complainant’s Exhibit Complainant’s Patent, and the constructions 
illustrated, described, and suggested therein ? 

A. I have examined the patent referred to in the question and I 
understand what is therein shown and described, and as to the con- 
structions suggested I could make them, although the method of 

making them is not described. 
144 10 Q. In view of the state of the art prior to the date of the 
patent, Complainant’s Exhibit Complainant’s Patent, what 
is — opinion as to whether there was anything new and patentable 
in the alleged improvement which is referred to in the first five 
claims of the said patent? Please give your reasons for any answer 
you may make. 

A. I do not think there is anything new and patentable in view 
of that which preceded the Rosenfield invention. 

In giving my reasons for this statement I will first give what I 
understand is intended to be the scope of the Rosenfield invention. 

Rosenfield shows and describes means for opening car gates placed 
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at the entrance of the car platforms. This object he accomplishes by 
using a sliding rod connected with a projection from the gate 
through the medium of a connecting rod ora link, in.one exam- 
ple in the patent the connecting rod being connected directly to 
the gate. 

In all the examples shown in the patent the gate is hinged to the 
as on the corner of the platform; this is what Rosenfield shows, 

ut it is not all that Rosenfield describes. The various modifica- 
tions which, as I understand from his patent, would come within his 
invention are set forth in the following quotation from his specifica- 
tion : 

“Tt will also be seen that the connections for operating the gates 
may be, if desired, placed beneath the platforms. This can readily 
be accomplished by causing the rods or posts upon which the gates 
swing to extend below the platforms and providing their lower ends 
with arms corresponding to the levers d. 

The links e and rods f may then be located beneath the platforms 
and operated by pivoted levers, the upper ends of which will occupy 
substantially the positions of the handles h. 

If preferred the gates may be hinged at their opposite ends so as 

to lie against the body of the car when open, in which case 
145 _ the connections beneath the platforms will only require such 
modification as is necessary to change the direction of the 
motion derived from the operating levers. In some cases also it 
may be preferable to provide sliding instead of swinging gates. 
Such gates can be readily operated in the same manner by a very 
slight modification in the connection.” 


Adjourned until to-morrow, the 20th November, at 11 o’clock in 
the forenoon. 


New York, Nov. 20, 1884. 
Met pursuant to adjournment. 
Present : Counsel as before. 


Henry L. Brevoort’s examination continued: 


Referring now to these modifications, it will be seen that the first 


one, which consists merely in putting the operative mechanism 
beneath the platform, is comprehensible pene. the same mechan- 

ism as isshown in the drawing being adapted by the use of a single 4 
additional lever to perform the work, but it will be observed that in 

this modification no locking mechanism is described. Therefore I ath 


infer that as this is described as a modification, and as the locking 
mechanism is omitted, that such locking mechanism is not an es- 
sential of the invention. 

The next modification which is referred to in the specification 
refers to the hinging of the gates at the corner of the car body, so 
that when opened the gates will lie against the transverse portion of 
the car body. 

No description is given of the alterations requisite in the mechan- 
ism, the patent saying, “ In which case the connections beneath the 
platforms can only require such modification as is necessary 
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146 tochange the direction of the motion derived from the operat- 
ing levers.” 

This, it will be seen, is a modification of a previous modification, 
for levers are to be used by the operator instead of a handle, as shown 
in the drawing. No locking mechanism is described, and none is 
suggested. From this portion of the patent it is very evident that 
the inventor did not intend to confine himself to the special mechan- 
ism shown and first described in bis patent, for this mechanism 
could not’ possibly be adapted, without change, toa gate hinged in 
the position suggested in the modification, and I presume, and in- 
deed it must have been the inventor’s intention to refer the person 
reading his patent to the state of the art, from a knowledge of which 
he was to gather the necessary information to enable him to make 
that modification of Rosenfield’s invention, which would be requi- 
site to enable him to hinge the gates in the position suggested in his 
specification. 

The specification then goes on and says that sliding gates can be 
used ; it does not say which way the gates are to slide or how the 
connections are to be made, merely saying as follows: “ Such gates 
can readily be operated in the same manner by a very slight modi- 
fication in the connections.” The connections shown in the draw- 
ings could not be used to operate the sliding gates, and in this 
modification, as in the other, the person wishing to practice the in- 
vention as here expressed would be forced to go to the state of the 
art anterior to Rosenfield to find out how to make the required 
connection. Thus Rosenfield has practically placed himself in the 
position of claiming a gate hinged at either end or a sliding gate 
operated in any way from the preferred position where it was de- 
sired that the operator should stand. 

It was a well-known fact on the cars on the elevated road that 
the best position for the operator was the position referred to in the 

Rosenfield patent; consequently Rosenfield did not discover 
147 _— or find out a more advantageous position in which to place 

the operator than had previously been the case, but he merely 
said that when the operator was in such a position it would be con- 
venient to substitute mechanical devices for connecting him with 
the gate in place of his own arms, which had been used and which 
are now used on between one-third and one-half of the cars of the 
elevated road. 

As any form of gate was within Rosenfield’s invention, and as no 
particular connecting devices are made essential, | have done that 
which Rosenfield instructed me to do, and I have taken four gates 
of the kind Rosenfield describes, and I have operated them from the 
position the attendant has always occupied by devices shown in 
patents long anterior to Rosenfield’s invention. Now, these gates 
and their operative devices all come within the Rosenfield patent, 
but it is evident that, as they are merely old devices long used for 
analogous purposes, if Rosenfield claims that such devices embody 
his invention that then such invention is not new with him. He 
neither discovered the best position in which the operator was to 
stand ; he did not first put gates upon this class of car, and he does 


88 JOSEPH ARON VS. THE MANHATTAN RAILWAY CO. 


not limit himself to any particular means of connecting the oper- 
ator with the gate. Turning to the models which I now produce, I 
mark the one 1 am about to refer to Brevoort No. 1. There are two 
gates on this model. One I mark Rosenfield gate,and the other I 
mark Corrigan gate. The gate marked Rosenfield gate represents 
the simplest form of carrying out the modification suggested in the 
Rosenfield patent, where the gate is to be hinged against the corner 
of the car body. It will be seen clearly by inspecting this model 
that the connections are almost identical with some of the forms of 
connection shown in the earlier patents. In fact to effect this modi- 
fication of Rosenfield’s it was necessary to copy devices shown in 

the state of the art more closely than the Rosenfield mechanism 
148 shown in the drawing. In fact the suggestion of Rosenfield 

for using “ operating levers,” one end of which, I understand, 
was to be used by the ope rator, is a construction practically im pos- 
sible with the modification suggested. 

On the other side of the model a gate is shown operated by the 
shutter-opener of Corrigan, less adaptation being required in this 

‘ase to adapt the Corrigan shutter opener to the gate than was re- 
required to produce the modified Rosenfield gate which is referred 
to in the patent. 

If invention was required to use Corrigan’s shutter-opener for a 
gate-opener, then more invention was required to carry out the sug- 
gestion in the Rosenfield patent, where the gate is described as 
- hinged to the corner of the car body. : 

Turning now to the second model, which I mark Brevoort No. 2, 
it will be seen that this model has two sliding gates, such as are re- 
ferred to, I presume, in the Rosenfield patent. 

The gate on the right | mark Hart gate, and the gate on the left 

I mark Little gate. The Hart gate and its opening ond closing de- 
vices is an almost literal copy of the car-door opener of Hart patent 
No. 163,770. The use Hart made of his device was an analogous 
use to that of Rosenfield’s in every sense, and Hart’s device is more 
vasy of application and requires less change and modification to 
enable it to open the car gate which slides than would be required 
to adapt the mechanism shown by Rosenfield to operate the sliding 
gate. The Little gate is also a sliding gate and is almost a literal 
copy of that which is shown in the patent of Little, No. 140,052 

To open a sliding gate, such as is here shown and such as is sug- 
gested in the Rosenfield patent, less difficulty exists in adapting the 
mechanism of Little for this purpose than would exist in adapting 
the Rosenfield mechanism as shown to such sliding gate, but, as 

Rosenfield himself states, his own mechanism is not adapted 
149 for the various gates which he proposes to use. Therefore 

the old mechanism of Corrigan, Hart, ne Little would all 
be within the modifications which Rosenfield says are to be made, 
and it follows therefrom that Rosenfield’s pematiae consists in oper- 
ating various forms of gates by any form or kind of mechanism so 
long as the gate is pat under the control of the operator when 
standing in a certain preferred location. 
Now, clearly, in view of the state of the art, there is no invention 
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in connecting any kind of a gate by any kind of mechanism, so as 
to put the gate under the control of an operator who has to stand in 
a certain preferred position, for this had been done in the case of 
gates upon the platforms of steam-car doors or horse cars, window 
shutters for house windows, ventilators over doors, and fence gates 
upon the ground, each one of which had been connected by mechan- 
ism, so that an operator standing in a preferred position could oper- 
ate at a distance from him the device which opened or closed egress 
to or from the place over which he desired to have control, and, as 
I have before said, it was well known long before Rosenfield that the 
preferred position for the operator was the position which Rosenfield 
assigns to him and which position the operator always occupied be- 
fore the date of Rosenfield’s invention, and which position he does 
now occupy, whether he operates a gate-opener or whether he does 
not. 


Models referred to are offered in evidence and marked “ Defend- 
ant’s Exhibit Models Brevoort No. 1” and “ Brevoort No. 2,” J. A. 
S., exX., Xe. 


11.Q. In the structure shown in the Defendant’s Exhibit Corri- 
gan Patent are there any means whereby the sliding bars may be 
locked in position ? 

A. Yes; there is a lock shown which, by an error, was omitted 

in the model Breevort No. 1. 
150 12 Q. Suppose that two of the horse cars having mechan- 

ism whereby the doors can be operated by handles within 
reach of the driver while he stands in the ordinary position were 
placed with the front ends together, could or could not the handles 
belonging to the two cars be manipulated by a single person; and, 
if yea, how would that compare with the combination referred to 
in the second claim of Complainant’s Exhibit Complainant’s Patent. 

A. The arrangement supposed ‘in the question, when compared 
with that which is set forth in the second claim of the patent, would 
show two platforms adjacent one to each other and two sets of door- 
operating devices bearing such relation to each other that a person 
standing upon one of the platforms could operate both of the door- 
moving devices and thus permit or prevent ingress or egress from 
either one or both of the cars. 

13 Q. Please state whether or not, with the gates employed by 
the defendant’s company upon its cars for operation by hand, with- 
out any mechanism extending from the gates to the operator it was 
always desirable to operate the gates on the adjacent or meeting 


. platforms of two cars simultaneously. 


A. Yes. 
14 Q. And were they so operated, according to your knowledge ? 
A. They were, as simultaneously as possible. 

15 Q. At how early a date? 

A. Certainly as far back as 1877 or 1878. 

16 Q. Compare the structure shown in the drawings of Complain- 
ant’s Exhibit Complainant’s Patent with the structure illustrated by 
the Defendant’s Exhibit Model of Defendant’s Car. 

12—304 
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A. I will confine myself in this comparison to that which is shown 
in the drawing of complainant's patent. - Both the complainant’s 
and defendant’s devices have their gates hinged to the corner posts 

of the platform of the car. In the case of the complainant’s 
151 = patent a projecting arm or lever projects outward from the 

gate near the hinge. In the defendant’s device a link takes 
hold of the gate directly. In the complainant’s patent a connecting 
rod connects the lever projecting from the gate with a rod sliding 
in guides and having a handle at one end. 

In the defendant’s structure the link which is connected to the gate 
connects at the other end with a cross-head, which slides on a guide 
fastened to the railing of the car. This cross-head also has connected 
with it a second connecting rod, the other end of which connects 
with one end of a bell-crank lever, the other arm of which serves 
as the handle for the person who operates the gate. 

In the complainant’s device the locking of the gate in a close 
position is effected by rotating the handle so that it will catch be- 
hind a portion of the railing. In the defendant’s device. the con- 
necting rod running backward from the cross-head and the arm of 
the bell-crank lever, to which it is attached, pass the center line, 
and, after having so passed, are arrested by a pin, in this way form- 
ing an efficient lock independent of the guard rail. In the pat- 
ented apparatus the operator pushes or pulls a sliding rod, while in 
the defendant’s apparatus the operator moves one arm of a pivoted 
bell-crank lever, his hand following ‘a part of the circumference of 
a circle. In one form of the patented apparatus the link connected 
with a sliding handle takes hold of the gate directly. 

17 Q. State whether or not, in your opinion, there is a patentable 
distinction or difference between the combination referred to in the 
first claim and the combination referred to in the second claim of 
Complainant’s Exhibit Complainant’s Patent. 

A. There is not. The combination of the second claim is a dupli- 
cation of the device of the first claim, and this is particularly so 
in view of the state of the art as it bas been shown to exist in this 
case. 

Adjourned to November 21st, 1884. 


152 New York, Nov. 21st, 1884. 


Met pursuant to adjournment. 
Present: Counsel as before. 


(Counsel for defendant offers in evidence a certified copy of U.S. 
letters patent No. 163,770, granted May 25th, 1875, to Daniel R. 
Hart, for improvement in devices for operating street-car doors (re- 
ferred to in answer to Q. 10), and the sanie is marked “ Defendant’s 
Exhibit Hart Patent,” J. A. S., ex’r, &c.) . . 

(Also a certified copy of U.S. letters patent No. 140,052, granted 
June 17th, 1873, to Samuel H. Little, for improvement in street rail- 
ways (referred to in answer to Q. 10), and the same is marked “ De- 
fendant’s Exhibit Little Patent,” J. A. 8., ex’r, &c.) 


Adjourned until the 2d of December, 1884, at 11 o’clock a. m. 
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New York, Dec. 2, 1884. 
Met pursuant to adjournment. 
Present: Counsel as before. 


(Counsel for complainant object to all of the foregoing testimony 
of Mr. Brevoort which relates to what is shown in the various 
letters patent referred to, which are not set up in the answer of the 
defendant; and also objects to all the foregoing: testimony which 
relates to the knowledge or use of prior structures, which are not 
referred to in the answer of the defendant.) 


Cross-examination of Henry L. Brevoort by counsel for com- 
153 plainant de bene esse, subject to the ruling of the court upon 
the objections entered on the direct examination : 


18 X Q. From the testimony which you have just given I under- 
stand you to state in substance that in view of what is shown in the 
various letters patent to which you have referred and of what ex- 
isted in the prior state of the art as you have described it there was 
no invention involved in the combination of devices described in 
the Rosenfield patent and covered by the first five claims thereof. 
Am I correct or not in this understanding ? 

A. You are. 

19 X Q. Do you find deseribed and shown in any one of the pat- 
ents to which you have referred the combination specified in the 
first claim of the Rosenfield patent? 

A. I do not find the exact combinations of any one of the first 
five claims in any single one reference. 

20 X Q. Do you find the combination specified in the first claim 
of the Rosenfield patent in any one of the structures to which you 
have referred as existing prior to the date of his patent? 

A. I do not. 

21 X Q. Do you find the combinations specified in the second, 
third, fourth, and fifth claims in any one of the structures to which 
you have referred as existing prior to the date of his patent? 

A. I do not. 

22 X Q. Do you find the combination described in the Rosenfield 
patent and specified in the first claim thereof in all of the patents 
to which you have referred when all of said patents are taken col- 
lectively ? ) 

A. When all the patents are taken collectively and the pre-exist- 
ing knowledge is considered as it existed in the shape of cars and 
gates upon the elevated railroad I find not the exact combination of 
the claim referred to in the question, but I do find that the combi- 
nation referred to in the claim is merely an adaptation to the partic- 

ular situation of the old devices used for analogous purposes, 
154 and that such adaptation required less exercise of the in- 

ventive faculty than is required to make the various modifi- 
cations of the Rosenfield invention suggested in the complainant’s 
patent. Therefore, taking this as a measure of invention, I have 
made the statement that it did not require invention to adapt the 
old devices to one of the elevated cars. 
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(Counsel for complainant object to the answer as being irrespon- 
sive, and the question is repeated with the request that the witness, 
having explained his position, now answer the question directly.) 


23 X Q. Question 22 X Q. repeated. 

A. I do not find the exact combination ; no. 

24 X Q. Do you find the combinations described in the Rosenfield 
patent, specified in either of the first five claims thereof, in all of 
the patents to which you have referred when all of said patents are 
taken collectively ? 

A. I answer this question as [ did the last one—that I do not— 
with the understanding, of course, that I do find in all of the pat- 
ents taken together and in view of the other pre-existing knowledge 
sufficient information to make the combinations without requiring 
the exercise of invention to produce them. 

25 X Q. Will you please point out from what patents among 
those which you have referred to you obtain the knowledge which 
enables you to make the combination specified in the first claim 
without the exercise of invention ? 

A. I cannot pick any particular ones out, as they all may be said 
in a measure to furnish information on the subject. 

26 X Q. Would you make the same answer, if the same questions 
were asked you, in regard to the second, third, fourth, and fifth 
claims? 

A. I would. 

27 X Q. If these patents do furnish you with the necessary in- 

formation to enable you to construct the combinations of the 
155 first five claims of the patent each one of these patents, or at 

least some of them, must give you definite parts of that in- 
formation, and you must be able, if you derived the information 
from the patents, to point out where you get it. Will you please 
make an effort to do so? | 

A. I will. Taking the first claim, for example, the first element 
referred to therein is a gate to close the side entrance to the car plat- 
form ; exactly such gates are old and were part of the pre-existing 
knowledge. The next element is an operating handle located in a 
particular position. A great number of the old patents show handles, 
and it was an old position in which to locate a handle for operating 
a device at a distance from the operator, as, for example, an ordinary 
brake handle or the handles for operating the couplers in the Miller 
& Janney car-coupling system. The handle shown in the old patents 
were all used to open doors or gates. The next element of the claim 
consists of means to connect the gate with the handle. The com- 
plainant’s patent says practically that any means are within the in- 
vention. All the old patents show some means of connecting the 
gates with the handles. Now, from the various patents and the prior 
knowledge I derive this information. I cannot say which particular 
patents further than to say that those which show gates I take into 
consideration when considering the first element of the claim, and 
So on. 

28 X Q. Do you find in any of the patents referred to any means 


~~ 
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by which an attendant standing in the passage-way leading from 
one car to another and at the end of the platform guard rail could, 
without shifting his position, open and close the gates of the side en- 
trances to the platform ? 

A. In none of the patents; no 

29 X Q. Do you know of any means having been used for accom- 
plishing this result prior to the adoption of the means now used upon 
the elevated railroad ? 

A. No, sir. 

156 30 X Q. In your direct examination you have stated that 

the devices shown for opening and closing the gates in the 
Moore & Thompson patent could be readily arranged so that on at- 
tendant standing at the end of the platform guard rail and in the 
vassage-way leading from one car to another could open and close 
both gates without shifting his position. Will you’please state what 
changes would be necessary to be made in the mechanism shown in 
that patent to accomplish that result ? 

A. The handle m would have to be taken from the end of the car 
body and placed on the railm. There would then have to be inserted 
another bell-crank lever and a connecting rod to connect with the 
lever f. This, I think, is all that would be necessary. 

31 X Q. Will you please make a sketch showing the construction 
you have just described, lettering the parts with the same letters you 
have just used ? 

A. I do so. 


Counsel for complainant offer the sketch referred to in evidence, 
and the same is marked “ Complainant’s Exhibit Brevoort Sketch,” 
J.A.8., Ex., etc. 


32 X Q. Referring now to the Corrigan patent and to the defend- 
ant’s model, Corrigan gate, | would ask you to fully explain the 
changes you were called upon to make in the Corrigan shutter-worker, 
to adopt it for use in opening and closing a gate as shown in the 
model ? 

A. I made no changes whatsoever, merely putting on the pieces 
Gand E. I did not use the hinge that Corrigan shows for placing 
the handle parallel with the shutter. This is all I cid. 

33 X Q. The gate shown in the model when closed is at right 
angles to the operating rod and swings inward toward the operator 
to open, and when open lies parallel with the operating rod, while 
in the Corrigan patent the shutter when closed is at right angles to 

the operating rod or bar, and when open is also at right angles 
157 to the operating bar, it swinging through a complete half 

circle from its closed to its open position. You had to make 
some change in the structure to accomplish this difference, had you 
not? 

A. I noticed the difference pointed out in the question. This is 
the difference necessitated by the location of the parts, and it re- 
quired a change in the hinge, but as far asthe operating mechanism 
goes I fail to see any change. 

34 X Q. Suppose the jambs against which the gate closes in the 


a 
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model were removed, would it be possible with the mechanism 
shown in the model, which I believe you stated is the same as in 
the Corrigan patent, to swing the gate outward around, so that 
when opened it would occupy a position at right angles to the 
operating rod ? 

A. Of course not, and neither will Corrigan’s. The model will 
do, so far as the opening and closing is concerned, ail that Corrigan’s 
device will do. The utmost that can be claimed for Corrigan is 
that his shutter can go 180 degrees. I have just taken the stops off 
the Corrigan gate, and I have shown that it will go 180 degrees. 
The Corrigan gate is of course differently located in relation to the 
opening devices than would be a shutter, but this follows by reason 
of the application of Corrigan’s devices to a gate instead of a shiut- 
ter; thus in the case of the Rosenfield patent the gate may be at 
different angles to the opening devices, depending upon the form of 
gate used. 


Adjourned until December 5th, 1884. 


158 New York, Dec. 5th, 1884. 


Met. pursuant to adjournment. 
Present: Counsel as before. 


35 X Q. The gate shown in the model will, as you have just dem- 
onstrated, when the jambs are removed, swing outward into a posi- 
tion about in line with the operating rod. Ina shutter-worker it is 
necessary, is it not, in order that the apparatus should be successful, 
that the shutter should be capable of swinging outward to a posi- 
tion considerably farther than this—that is to say, should be capable 
of swinging around so as to lie against or nearly against the wall 
of the building ” 

A. Yes. 

36 X Q. And the Corrigan apparatus is such that the shutter is 
capable of doing this, is it not ? 

A. There is some doubt about how far it could go back. It would 
probably make an angle of twenty degrees with the building. 

37 X Q. In this respect, then, the Corrigan apparatus as shown 
in the patent is different from that shown in the model, is it not? 

A. It has the same capacity of movement as the shutter in the 
patent. The only difference is that the operating devices are at 
right angles to the gate when closed and parallel with the gate 
when opened, while in the patent the operating apparatus is at 
right angles when closed and substantially at right angles with the 
shutter when the shutter is opened. 

38 X Q. You have employed a different kind of hinge for the 
gate in the model from that shown for the shutter in the patent, 
have you not? : 

A. I have employed the same kind of a hinge, but I have put it 
on one side of the gate, and have not supported it with brackets 
projecting from the gate, in which method it is supported in the 


patent. 
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39 X Q. The hinge shown in the patent, as I understand 

159 it, is of such construction that the hinged end of the shutter 

describes the are of a circle as the shutter is opened or 
closed ; am I correct in this? 

A. Y es; and so does the like part of the gate. The hinge fastened 
to the shutter is merely a portion of the dating extended at a differ- 
ent plane from the main body of the shutter. Identically the same 
arrangement can be adapted for the gate if desired. 

40 X Q. Could the hinge shown for the shutter in the patent be 
applied to the gate in the model and the gate still operate in the 
manner it now does? 

a 

41 X Q. If this is the case, why did you not use the hinge shown 
in the patent ? 

A. For this reason: Because I wanted to show in the model not 
the entire Corrigan device, but only so much of the Corrigan device 
as was used for the opening and shutting operation, and I wished to 
show such parts of the device as applied to the gate ordinarily used 
on the elevated railroad, it being easier to adapt Corrigan’s devices 
to a gate than it was to make the structure shown on the other side 
of the model which I made from the Rosenfield patent and which 
required more devising and a greater departure from Rosenfield’s 
devices as shown. 


(Counsel for poy rarer object to all of the answer after the 
word “ railroad” as being irresponsive, irrelevant, and immaterial.) 


42 X Q. Suppose that the hinges of the structure shown in the 
Corrigan patent were reversed in position so as to be upon the inside 
of the shutters, could the shutters be opened inward instead of out- 
ward by the apparatus shown, as is the case in the gate in the 
model ? 

A. Yes, it could, if the hinges were right and the window was out 
of the way. 

43 X Q. Would not the operating mechanism interfere with the 

swinging inward of the shutter ? 
160 A. I think not more so than it does with the gate. 

44 X Q. Suppose the position of the pivot of the hinges in 
the Corrigan patent were not changed relatively to the position of 
the operating rod and its guide, could the shutter be swung inward 
so as to ‘ay parallel or substantially parallel with the operating rod ? 

A. 

45 xX Q It is necessary, is it not, in the case of the gate as shown 
in the model, that it should swing around so as to lie substantially 
parallel with the operating rod, so as to not partially close the 
passage-way to the car door? 

A. Yes. 

46 X Q. Then you have had to change the relative position of the 
parts—that is, the hinge and the operating rod—in order to secure 
this result in the model ? 

A. Yes; I have had, of course, to reorganize the Corrigan device. 

47 X Q. Could you change the position of the operating devices— 
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that is, the operating rod, &c.—in the Corrigan structure, as shown 
in the — so as to allow the shutter to open inward and lie back 
parallel with or substantially parallel with the operating rod ? 

A. Not as the shutter is shown in the patent as hinged. 

48 X Q. In the structure shown in the Corrigan patent, as I un- 
derstand it, the operating rod and link are attached to the extreme 
lower end of the shutter, while in the model the link and rod are 
attached to the gate at a point about one-fourth of its length from 
the top. Would it be practical or even possible to attach the oper- 
ating link and rod to the shutter at a corresponding point? 

A. No. It would be possible, but would interfere with the win- 
dow. 

49 X Q. Would it be practical to attach the operating link 

161 = and rod to the gate of the model in the position in which the 

operating link and rod are attached to the shutter in the 
patent? 

A. Yes; ifa lever was introduced to operate to rod; not other- 
wise. 

50 X Q. In the patent the operating link E is pivoted in a bracket 
or projection extending inward from the shutter, while in the model 
the corresponding part is pivoted directly to one of the vertical rods 
composing the gate. Is this a difference of any importance ? 

A. It enables the gate to open further than it would were it 
pivoted from a projection from the gate. 

51 X Q. If the link of the operating rod in the model was pivoted 
toa projection extending inward from the gate, as in the patient, 
such projection would cause the gate to stand some distance away 
from the end guard rail, so as to partially close the passage-way 
leading to the car door? | 

A. Yes; the gate would not open as fully as it now does. 

52 X Q. And such position of the gate when opened would be ob- 
jectionable, would it not? 

A. It would. 

53 X Q. If the operating link E of the patent were pivoted di- 
rectly to the shutter, as is the case with the link in the model, it 
would prevent the shutter from opening beyond a line about par- 
allel with the operating rod, would it not, and this would be ob- 
jectionable, would it not? 

A. The shutter would not open so far, and that would not be de- 
sirable. 

54 X Q. As I understand the structure shown in the Corrigan 
patent the operating rod F is jointed, one part of the rod always 
remaining In the guide G while the other part is sometimes in the 
guide and sometimes entirely withdrawn from the guide, and the 
link E is pivoted to the operating rod at the point of this joint. Is 

there any such construction as this shown in the model ? 
162 A. The link is pivoted to the rod in the model, but the rod 
is not arranged to swing at right angles to its-line of mo- 
tion. 
55 X Q. In other words, it is not jointed ? 
A. No. 


; 
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56 X Q. Do you understand from the patent that there is an 
especial purpose in having the operating rod iota ? 

A. Yes; for-the purpose of getting it out of the way when the 
shutter is closed. 

57 X Q. And if it were not jointed it would project into the room 
when the shutter is closed and thus be very objectionable? 

A. It would, unless the window was close toa wall at right angles 
to itself. Under such circumstances the rod would merely project 
along the wall when the shutter was closed, and the same situation 
would be found as is found in the case of the model, where the rail- 
ing is approximately at right angles to the gate when closed. 

58 X Q. Even in such a case as you suggest would not the rod, 
owing to the angle at which its guide is set, project outward into the 
room and away from the wall, even if there was a wall at right 
angles to the window? 

A. It would slightly. 

59 X Q. If you had reproduced the jointed rod, as shown in the 
patent in the model, would not the free end of the rod, which is 
entirely withdrawn from the slide when the shutter is closed, have 
been liable to swing away from the guard rail, so as to be a very 
objectionable feature in the gate-operating mechanism ? 

A. Yes. 

60 X Q. From what you have just said I understand that you were 
obliged, in reorganizing the apparatus shown In the Corrigan patent, 
so as to produce the construction shown in the model, to convert a house 
into a railway car, a window opening into the side entrance to the car 

platform, remove the window therefrom, convert one of the 
163 __ pair of shutters into a gate, hinge that gate in a different re- 

lation to the walls of the structure, employ a different form 
of hinge, locate the operating rod in a different relation with re- 
spect to the hinge, connect the rod and the link to the gate in a dif- 
ferent position vertically of the gate, omit the projection shown in the 
patent to which the link is pivoted, and pivot the link direetly to 
the gate; use a rigid rod instead of a jointed one, and that all of those 
changes were essential in order to produce a gate and operating 
mechanism which would be practically successful for use upon rail- 
way cars. ; 

A. I have made the changes enumerated. I do not think I needed 
to have made all recited in the question, but, to make a throughly 
practical job, almost all of the changes had to be made. 

61 X Q. Do you find any description in the Corrigan patent which 
suggests or describes any of these changes? 

A. No. 

62 X Q. And you are of the opinion that it would have required 
no invention on your part prior to the date of the Rosenfield patent 
to have done all this? 

A. It would not. 

63 X Q. And, having done this, do you think that it would re- 
quire invention to locate the operating mechanism beneath the car 
platform and move the operating rod by means of a pivoted lever 
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which is described as the first modification of the Rosenfield 
patent? 

A. No; I don’t think that any of these means of connection re- 
quired invention to adopt them to the gate of an elevated railway 
var in view of the state of the art, but I do say that if it required 
invention to adopt Corrigan, Hart, or Little to the gate of a railway 
car, then it required as much, if not more, invention to adopt mech- 
anism which would conform with the suggested modifications con- 
tained in the Rosenfield patent. 

164 (Counsel for complainant object to all that part of the an- 
swer following the words “ the state of the art” as irrespon- 
sive and irrelevant.) 

64 X Q. Having the Rosenfield patent before you, do you think 
it required invention on your part to produce the structures shown 
in the models and marked Rosenfield gate, Hart gate, and Little 
gate ? | 
A. No; I don’t think it did. It only required, as the Rosenfield 
patent says, “ modification.” : 

66 X Q. Do you regard the invention described in the Rosenfield 
patent as useful in its application to the purposes intended as therein 
set forth ? 

A. I regard a device for this purpose as a useful thing. 

67 X Q. And you do not know of any patent or of any pre-ex- 
isting knowledge which suggested the possibility or practicability of 
providing operating handles located at or near the inner ends of the 
platform guard rails of a railway car and connecting devices by 
which, through these handles, the attendant could open and close 
the platform gates? 7 

A. I know of no information of any kind before Rosenfield which 
describes this particular arrangement of gates, operating handles, and 
connections as set forth in the question. 

68 X Q. Did you not testify in the case of John Stephenson v. 
The Brooklyn Cross-town Railroad Co., which was a suit brought 
upon U.S. letters patent 142,810, granted to J. A. O’Haire Sept. 16th, 
1873, and in which, among other things, the patent of Kidder, No. 
91026, which ycu have heretofore referred to in this deposition, was 
set up as anticipating the invention in the patent sued upon ? 


(Counsel for defendant objects to the question as being immate- 
rial, irrelevant, and not properly in cross-examination.) 


A. I did. 

165 69 X Q. In the course of your deposition in that case and 

in comparing the invention claimed in the O’Haire patent 
with that shown and described in the Kidder patent, did you not, 
in answer to the following questions, testifv as follows: “Q 17. State 
whether or not you find in said Kidder patent the invention de- 
scribed and specified in ‘Complainant’s Exhibit O’Haire,’ giving your 
reasons for any conclusions. A. I do not find in the Kidder patent 
the invention referred to in the O’Haire patent. My reasons for this 
opinion are, the Kidder patent does not describe a car having a door 
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to be operated from the front platform by the driver. The Kidder 
patent does not describe a lever to rotate the spindle, but, on the 
other hand, it does describe a knob which would be insufficient in 
size if applied to a car for the purpose of the operating the door. The 
spindle in the Kidder patent is not shown or described as nor Is 
there any suggestion of making the spindle sufficiently long and 
strong to reach from one end to the other of a horse car. Assuming 
that one.of the blinds in the Kidder patent can be called a door 
(which it is not and cannot be), then it will be found that the point 
of attachment of the connecting rod to the door would come upon 
the margin which is outside of the casing, or rather upon the front 
edge. Now, with this construction, when the door was closed the 
connecting rod and crank would always lie across the glass portion 
of the door transversely, in full view of the passengers and in such 
position as possibly to injure the hands of careless passengers leaning 
against the door when the car is full. It will also be noticed that in 
the Kidder patent it takes a little more than half a revolution of the 
short spindle there shown to completely open or close either one of 
the blinds. In the O’Haire device and in the defendants’ device as 
shown in the model a very much less rotation of the long rod is 

necessary, and a half a revolution or more makes practically 
1653 an unsuccessful device and one which, if it can be used at all, 

is not sufficient in comparison with the O’Haire device or 
with the defendants’ device. There is one feature of the Kidder 
device which makes that device utterly useless when applied with 
the various necessary modifications to a street car, and this feature 
is that in the Kidder device the construction of the parts is such 
as to lock the blind in the shut position and lock the blind in the 
open position. Now, I have already said in a previous part of this 
deposition that any device applied to a street car which took the 
control of the door, either when it was to be opened or when ‘it was 
to be closed, utterly out of the hands of the passengers would be a 
useless device, and this'would be the main difficulty with any modi- 
fication of the Kidder device adapted to a street car. 

“T might add, although it is not as important as the other points 
noted, that the method of hanging the blinds in the Kidder device 
would. not be a practical method of hanging the door of a street 
car. 

“In the Kidder device I do not find any slot operating in connec- 
nection with a pin or roller; but, on the other hand, a lever and a 
connecting rod organized in relation to the blind in a position sub- 
stantially different from that occupied by the pin and slot of the 
O’Haire device. 

“18 Q. Please state whether or not in yuur opinion a person 
skilled in the art of making street cars in the year 1869 could, with 
the said Kidder patent before him, have made the combination 
described and specified in said ‘Complainant’s Exhibit O’Haire,’ 
without the exercise of invention on his part; give your reasons for 
your conclusion.” 


“(Same objection as to question 13.) 
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“A. I do not think that he could. My reasons for this opinion 
are as follows: First, the Kidder device does not contain the parts 
referred to in the O’Haire patent; second, the Kidder device 
165% is nota car with a transversely moved rear door and a front 
platform; third, the Kidder device could not be taken di- 
rectly without substantial alteration and modification and be used 
upon acar. In adapting the Kidder device for use upon a car hav- 
ing a rear door and a front platform it would be necessary, first, to 
put an operating lever for the driver in place of a knob; ‘second, it 
would be necessary to increase the diameter of and greatly increase 
the length of the spindle which passes through the window rar 
so that it might serve the purpose of the rod 7 of O’Haire; third, 
would be vecessary to fix the lever and the connecting rod to the 
inner margin of the door instead of to the outer margin of the 
blind, as shown in Kidder; it would then be necessary to cut away 
a portion of the side of the car so that the outer end of the lever, 
where it is jointed to the connecting rod, could pass outside of the 
ear when the door was open; fourth, it would be necessary to so ar- 
range the devices in relation to the car as to preclude the possibility 
of the door being locked, as described in the Kidder patent for a 
blind, when fully opened or closed ; fifth, some proper relation would 
have to be found for the shaft. After all these alterations had been 
made the O’Haire device would not be found, and what would be 
found would be an exceedingly poor device for operating the door, 
from the fact that the shaft or rod would have to make an entire 
half revolution to fully open or close the door.” 

“89 XQ. Would the alterations which you mentioned in question 
18 as needed in order to change the Kidder device into a car-door 
opener have required anything more than mechanical skill in suit- 
ably proportioning and locating the parts and in substituting the 
lever, pin, and guiding frame of O’Haire for the lever and link 
motion of Kidder, and also eliminating the locking feature ; if so, 
what. 


“(Objected to as incompetent.) 


166 “A. Taking the Kidder device as 1 find it in the Kidder 
patent and in complainant’s Kidder models, it is my opinion, 

for the reasons given in an auswer on the direct examination, that 
‘ jt would require invention, in view of such Kidder device, to con- 
struct and organize the O’Haire device. I cannot answer this ques- 
tion with the various restrictions put upon it, and consequently I 
have answered it in the way that I have. 

“The only fair comparison is between the Kidder device as shown 
and the O’Haire device as used.” 

“90 XQ. State seriatim which of the alterations you he ve speci- 
fied are not within the range of mechanical skill. 

“A. The alterations which are necessary to transform the Kidder 
into O’Haire and fit the altered parts for the new purpose and the new 
use must be taken as a whole, and in this way only can it be de- 
termined whether invention was or was not required in making the 
various alterations. 


a 
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“(Answer objected to as irresponsive and made by way of argu- 
mnent for complainant.) 


“91 X Q. I see that I must take up the alterations seriatim. If 
nore force is required to operate a car-door than a shutter, would 
it require invention to enlarge the radius of the knob? 

“A. The question informs me that the alterations are to be taken 
up seriatim. I was willing to take them up seriatim in my last an- 
swer, but thought it would be needlessly prolonging the testimony. 
I will now, in the hope of shortening it, make the following state- 
ment: 

“A certain number of changes are necessary to transform the 
Kidder device into the O’Haire device, and in my direct examina- 
tion in this case I stated the principal alterations which were nec- 
essary. Each step in the alteration and reorganization of the Kidder 

device may be regarded individually and separately as a mat- 
167 sitter involving mechanical skill only or as a matter involv- 

ing invention. I do not know how the court would regard 
such a question ; but the result of the matter is that these series of 
steps, when all made, do produce a device operating in a different 
way, adapted to a different use, and consisting of different parts, 
and consequently the result of the series of steps is a result which 
it required invention to produce, and this is the only real question 
here concerned. 

“Whether the steps are discussed one by one, as requiring inven- 
tion or as only requiring mechanical skill, is a question which is 
only to be decided by the more important question of whether the 
result of the series is or not any invention. 

“ My opinion is that it is an invention; and in view of such an 
opinion, if it is considered expedient to put to me the series of ques- 
tions proposed, I shall answer each one, having in mind only the 
fact that by this series of steps an invention results. 3 


“(Same objection as above.) 


“I consequently answer the present question, in view of my above 
explanation, with yes, as this is one of the steps necessary to produce 
the invention. 

“92 X Q. Would this be your answer to questions like the above 
relating to each of the alterations you have suggested ? 

“A. In view of the fact that each one of the elterations are neces- 
sary and essential sceps for the purpose of reaching the invention 
of O’Haire, my answer would be the same as given to the above 
question.” 

(Counsel for defendant makes the same objections as to the previ- 
ous questions.) 


A. I did. 


70 X Q. Do you not think that it required as much invention to 
produce the Rosenfield devices, in view of Corrigan, as it did to pro- 
duce the O’Haire device, in view of Kidder. 


(Same objections.) 
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168 A. I do not think the two cases are atall parallel. It would 
not have required any invention to have produced the 
O’Haire device, if the claim had been practically for any device to 
connect the driver standing on the front platform with the rear door 
of the car. The O’Haire patent was not for this, however. It was 
for a specific and particular form of device, which the defendants 
had almost literally copied; therefore Kidder, who had a substan- 
tially different mechanical device, did not bear in any way upon 
the invention of O’Haire. In this case, however, Rosenfield claims 
substantially any form of mechanical device which will connect the 
gate and the attendant, however the gate ana the attendant may be 
arranged. Now there is no invention in this. 
71 X Q. O’Haire was not the first, was he, to provide mechanical 
connections by which the driver, standing on the front platform, 
could open and close the rear door of the car? 


(Same objections.) 


A. No, and neither was Rosenfield the first to apply mechanical 
connection for opening the side gate of a car platform by a person 
standing in the center of the car platform, as shown in the patent 
to Moore & Thompson. 


(Counsel for complainant object to all of the answer after the word 
“ No,” as irresponsive and irrelevant.) 


Redirect examination by E. H. Brown: 


72 Re-D. Q. You have referred to the Miller and Janney car- 
coupling system ; will you please explain that more fully and also 
its bearing in this case? ' 

A. In both of these systems it is necessary for the attendant to 
operate the. coupling devices while he stands at the inner end 
of the guard rail of the car, and to this end in both systems a 

lever is arranged with its handle in the position shown by 
169  Rosenfield’s patent, so that the attendant can uncouple the 

cars, taking hold of either handle he may wish to operate 
with, or using both if desired. This shows that to operate devices 
by a person standing at the inner end of the guard rail of the ear, 
and which devices were at a distance from him, that it was old to 
place a handle in positions selected by Rosenfield for the location 
of his handles. ‘The Millersystem has been in use since about 1865 
and the Janney system, I think, since 1877,in the United States, on 
all the principal railroads. 

I hand to the examiner to be marked a drawing showing the end 
view of a ear fitted with the operating handle for effecting the un- 
coupling operation as used in the Janney system, which handle is 
located at the inner end of the guard rail of the platform. At A is 
seen the handle, at B the inner end of the guard rail of the plat- 
form, and at C will be seen the coupling device, which is operated 
by means of the handle and the brakeman who stands upon the 
»latform, the location of said coupling device being such that the 
ceiesness standing in the desired position, to wit, upon the platform, 
would be unable without some connecting device to operate the 
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coupling mechanism placed at a considerable distance from the 
desired position occupied by the operator. 


(Counsel for defendant offers in evidence the drawing referred to 
by the witness and the same is marked “ Defendant’ s Exhibit Bre- 
voort Drawing of Janney Coupler.” 


HENRY L. BREVOORT. 
Sworn to before me— 
JOHN A. SHIELDS, 


Examiner, &c. 
_Adjourned to Dec. 23, 1884, at 11 o’clock a. m 


170 New York, January 12th, 1885. 
Present: Counsel as before. 


Henry L. Brevoort, being recalled, testifies on behalf of the de- 
fendant as follows: 


73 Q. Please look at Defendant’s Exhibit Locomotive Cab Model 
No. 2 and say whether you understand the combination of cab, 
swinging door, and door-operating mechanism comprised therein. 

A. I have carefully examined the model. I understand the 
mechanism for operating the door. I think I have seen the same 
form of mechanism on locomotives. The mechanism consists of 
the following parts: The run board and seat of the cab are prac- 
tically one piece, the seat portion being within the cab and the run- 
board portion outside of the cab running along outside of the boiler, 
and is used by the fireman or engineer when they wish to walk to 
the front of the engine while in motion. To enable them to get 
from the cab to the run board the door shown in the model is pro- 
vided. To enable this door to be operated and to enable it to be 
partly opened for the purposes of ventilation and to hold it closed 
there is provided a sliding block, which slides upon a guide which 
is attached to the side of the cab. ‘To this sliding piece a connecting 
rod is pivoted, the other end of which takes hold of a properly 
formed attaching means connected to the door. There is a set 
screw in the sliding piece which serves as a handle and likewise 
serves the function of holding the door in any desired position. 
When the door in this arrangement is opened it swings inwards 
and lies parallel with the door-operating mechanism and against 
the same. 

74 Q. Please compare the combination of the door and door-op- 
— mechanism comprised in Defendant’s Exhibit Locomotive 

Cab Model No. 2 with the gate and gate-operating mechanism which 

is described and illustrated in Complainant’s Exhibit Com plainant’s 
Patent. 

171 A. I have made the comparison called for by the question. 

With the sole exception that in the patent the parts are ap- 

plied to the gates of the car, while in the model the devices are ap- 

plied to the door of a railway cab, I find no difference, the oper- 

ating mechanism being substantially the same in both cases. To 
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tuke the operating mechanism from the locomotive cab and put 
them on the car platform is merely a double use of the same 
mechanism. 

75 Q. In view of your attention having been called to the mechan- 
ism illustrated in Defendant’s Exhibit Locomotive Cab Model No. 2 
would you like to add anything to the summary of the state of the 
art which you gave at the end of your eighth answer ? 

A. I should. I should like to add as follows: 

Fifth. It was old to open and close the door of a locomotive en- 
gine cab by the mechanism of the complainant’s patent and to hold 
it closed when it was desired, the operator sitting at a distance from 
the door. 

75} Q. Is there anything in a locomotive cab which renders it de- 
sirable to operate a cab door from a distant point? 

A. There is, particularly for the door on the right-hand or engi- 
neer’s side of the cab. The reversing lever, at the rear of which the 
engineer has to stand or sit while running the engine, prevents him 
from conveniently operating the door without some mechanism 
reaching from where he stands or sits to the door. 


(Counsel for complainant object to the foregoing testimony upon 
the ground that it relates to the prior knowledge and use of a struct- 
ure now set up in anticipation of the patent sued on without having 
been referred to in the answer or the name of any person or per- 
sons who had knowledge of such prior use given or the place where 

such use was had stated.) 


172 Counsel for defendant admits that the above objection is 
taken in time. 


Cross-examination by counsel for complainant, subject to and 
reserving said objections: 

76 X Q. As I understand you, you regard the door opening and 
closing mechanism shown in the model avout which you have just 
been tesfifying as substantially the same as the gate opening and 
closing mechanism shown in the Rosenfield patent ? 

A. Yes; substantially. 

77 X Q. Will you please specify the corresponding parts in the 
model and patent? 

A. Iwill. The door of the model and the gate D of the patent 
correspond. The connecting rod corresponds with that marked e 
in the patent, Fig. 3. The sliding block of the model corresponds 
with the sliding rod fin the patent. The stationary bar of the 
model on which the block slides corresponds with stationary piece 


g of the patent on which the rod f slides. The screw and handle of 


the model corresponds with the handle A of the patent. In both 
cases the connecting rod is pivoted to the device which the mechan- 
ism operates. 

3k Q. Do you understand that this door opening and closing 
sidanie shown in the model is provided upon locomotives for 
the purpose of enabling the engineer to open or close the door while 
he is standing or seated at too great a distance therefrom to reach it 
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with his hand, or is this capability of the mechanism a mere inci- 
dent? 

A. It is not a mere incident. It is put there purposely so that 
the engineer can control the door when he isso far from it that he can- 
not reach it with his hand. Thus, for example, suppose the fire- 
man had gone out of the door on the left, had gone around the 
front of the engine, and wished to re-enter the door of the cab on 
the right, which we will suppose was shut. Now, the engineer 

vould merely have to move his hand, open the door, and ad- 

173 ~=mit the fireman through the door into the cab of the engine. 

79 X Q. And do you mean to say that this mechanism is 

provided especially for the purpose of meeting such contingencies as 
this? 

A. Yes; and also for the purpose of holding the door in any de- 
sired position for the purposes of ventilation. 

SO X Q. Is it not this latter reason that has caused this mechan- 
ism to be placed upon locomotive cabs ? 

A. No. I think both reasons. 

81 XQ. It is an essential thing,in this mechanism, is it not, that 
the fastening device should be so arranged that the door can be 
locked in any intermediate position between its open and closed posi- 
tions ? 

A. No; it is not essential, but it is a valuable feature. 

§2 X Q. Would not any door-opening mechanism be practically 
worthless on a locomotive engine cab that did not provide for this? 

A. No. 

HENRY L. BREVOORT. 


Sworn to before me— 
JOHN A. SHIELDS, 


Examiner, &c. 


174 New York, December 23, 1884. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Henry A. Wesster, a witness on behalf of the defeudant, being 
called and duly sworn, testifies as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. Henry A. Webster ; age, forty-five; No. 1631 4th avenue, New 
York city; general foreman in the car shop of the Manhattan Ele- 
vated railroad. 

2 Q. How long have you held that position ? 

A. I was employed in the year 1878 as master of car repairs in the 
New York Elevated railway, and then in 1881 (as near as I remem- 
ber) I became general foreman as above. 

3 Q. State whether, since your connection with the New York Ele- 
vated railway, in the year 1878, you have been familiar with the use 
of gates at the sides of the platforms of the cars used on said railways. 

A. Yes, sir; I have. 

14—304 
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4 Q. In the years 1878, 1879, 1880, and 1881 how were such gates 
arranged and used? 

A. They were ail hinged to the body of thecar. They were hinged 
to the corners of the car body, and when opened they were swung 
against the end of thecar body. It was the custom of the brakeman 
or guard to stand between the platforms of said cars, resting with one 
foot on each platform, reaching with his hand and unlatehing one of 
the gates, and with the other hand unlatching the other, holding the 
gates in that position until the train stops to receive passengers, 
while then the gates are thrown open. 

5 Q. Since when have the gates, to your knowledge, been operated 
in the manner described in your last answer? 

A. Since my connection with the road. 

6 Q. When first, to your knowledge, have gates been hinged 
175 to the posts at the end of the guard rails which are arranged 
upon the platforms of railway cars? 

A. Since 1878; on the cars of what was then the Metropolitan 
elevated railroad. | 

7 Q. Please look at Defendant’s Exhibit “Model of Defendant’s 
Car” and state what it represents. 

A. It represents a gate, a gate-opener, and lock now in use on the 
standard cars of the Manhattan elevated railroads. I mean by stand- 
ard cars a style of car known formerly as the Metropolitan. 

8 Q. When, if you know, was the first car of the Metropolitan ele- 
vated railroad provided with a gate and gate-operating mechanism, 
as illustrated in the Defendant’s Exhibit “ Model of Defendant’s 
Car?” 

A. On November 4th, 1882. 

9 Q. And when, if you know, were other cars on that railroad 
equipped with such gates and gate-operating mechanism ? 

A. They were continually from that date, at the rate of from four 
to twenty cars a week, until that class of car was all equipped. 

10 Q. Were any patterns made from which to work in equipping 
cars with such gates and gate-operating mechanism ? 

A. There were; commenced as early as June 3d, 1882. 

11 Q. Do you know when they were sent to the shop to work 
from ? 

A. The patterns were sent to the foundry on July 16th, 1882. 

12 Q. Were any drawings made to work from in equipping the 
cars with these gates and gate-operating mechanism ? 

A. There were. 

13 Q. Do you know when those drawings were made? If so, 
please state. 

A. Those drawings and blue prints were made June 3d, 1882. 

14Q. Can you produce those drawings? 
176 A. Yes, sir; I can produce prints from the original draw- 
ings. . 


(Prints of drawings referred to offered in evidence and marked 
“Defendant’s Exhibit Drawings of Defendant’s Gate-Operating Mech- 
anism,” J. A. S., ex’r, &e.) 
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15 Q. In your fourth answer you described gates and the manner 
in which gates were operated, as are in the years 1878, 1879, 
1880, and 1881, upon cars of the New York elevated railway. Please 
state whether the use of gates arranged and operated as described in 
that answer has ever been discontinued. 

A. It has not. 

16 Q. Please look at “ Defendant’s Exhibit Locomotive Cab Model ” 
and state what it represents, if you know. 

A. It represents a door or window opener and lock, as used on 
engine cabs for the past twenty-five years, arranged to open out- 


_wards or inwards. 


17 Q. Do you mean that, as illustrated in this model, the door or 
vindow is illustrated as being capable of opening both outwards and 
inwards ? 

A. This model represents the door or window as opening out- 
wards. To open it by swinging it inwards or towards you, you 
lengthen the guide or bar upon which the slide operates and then 
place the hinges at the inner side of the door. 

18 Q. How long, to your knowledge, have doors been arranged 
upon locomotive cabs so as to be capable of swinging inwards in 
opening and combined with operating mechanism similar to that 
shown in “ Defendant’s Exhibit Locomotive Cab Model?” 

A. I should say twenty-five years. 

19 Q. Are you certain that they have been so used for any defi- 
nite time? And, if so, please name the time of which you are cer- 

tain. 
177 A. I have known them to be used for twenty-five years. 
20 Q. Please state what the board having the bar attached 
to it and the slide working on itin “ Defendant’s Exhibit Locomotive 
Cab Model” represents? 

A. The left-hand side of the locomotive cab, when looking towards 
the front of the engine, the swinging door being arranged at the for- 
ward end. 

21 Q. If the door or window were tnade to open by swinging in- 
wards, what would it swing towards in opening? 

A. Towsrd the inner surface of the side of the cab to whieh it was 
hinged. 

22 Q. For what have these doors or windows been employed on 
locomotive cabs during the time which you have testified to their 
employment? 

A. For the engineer and fireman to pass through to the front of 
the engine, and also to admit air. 


Adjourned to January 12th, 1885, at 11 a. m. 
New York, Jan. 12, 1885. 


Met pursuant to adjournment. 
Present: Counsel as before. 


23 Q. Since your last examination have you had a model made 
to illustrate doors arranged upon locomotive cabs so as to be capable 
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of swinging inwards in opening and combined with operating 
mechanism as previously described by you? 

A. Ihave; yes, sir, and here produce it. , 

Model referred to by witness is offered in evidence, and the same 
is marked “ Defendant’s Exhibit Locomotive Cab Model No. 2,” J. 
A. S., ex’r, Ke. 

24 Q. State how correctly Defendant’s Exhibit Locomotive Cab 

Model No. 2 illustrates the locomotive cabs having the in- 
178  wardly opening doors and operating mechanism which you 

have known the use of for twenty-five years, as previously tes- 
tified to by you. 

A. As far as the doors and the front of the cab and the attach- 
ment of the doors to the cab are concerned, this model is correct. 
The operating mechanism is also correctly represented in the model. 
The combination of the cab, door, and operating mechanism is cor- 
rectly represented in the model. 

25 Q. When you have spoken in your testimony of the use of 
doors and operating mechanism for locomotive cabs, in what country 
was that use, to your knowledge? 

A. On the N. Y., N. H. & Stonington R. R., Connecticut, U. S., 
and also on the New Jersey Southern R. R., the N. Y., Boston & 
Montreal R. R., and the N. Y. Elevated R. R. 

26 Q. Referring now to Def’t’s Exhibit “ Drawings of Def’t’s Gate- 
Operating Mechanism,” please state what is the part I letter A on 
said exhibit? 

A. That is the bar that is attached to the railing of the platform. 

27 Q. What is the part B? 

A. That is the slide working on the bar A. 

28 Q. What is the part C? , 

A. The arm connected to the slide B and to the gate. 

29 Q. What is the part D? | 

A. That is an arm that is connected to the crank E and the 
slide B. 

30 Q. What is the part G? 

A. That is a pivot that the crank E is attached toand is attached 
to the bar A. 


(Counsel for complainant objects to all parts of the foregoing tes- 
timony of the witness, Mr. Webster, which relate to the knowledge 
or use, prior to the date of the Rosenfield patent, of the gates pro- 

vided with gate opening and closing mechanism, for the rea- 
179 ~—son that the name of this witness as. having invented or used 

or known of the use of the invention claimed in the Rosenfield 
patent in suit prior to the making of the same by said Rosenfield, nor 
his residence, nor where nor by whom said invention was used, are 
not stated in the answer, and no statutory notice thereof given. 

Counsel for complainant also object to the introduction of the 
model, Def’t’s Exhibit Locomotive Cab Model No. 2, and the testi- 
mony relating thereto, and also the drawing, Def’t’s Exhibit “ Draw- 
ing of Def't’s Gate-Operating Mechanism,” for the same reasons. 

It was agreed and consented by counsel for defendant that the 
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above objections might be reserved until the close of the direct ex- 
amination, and that they are taken in time. 


The following cross-examination is made by counsel for complain- 
ant subject to and reserving the above objections: 


31 X Q. Who, if you know, designed or invented the gate-opening 
mechanism illustrated in the drawing, Def’t’s Exhibit “ Drawings of 
Def’t’s Gate-Operating Mechanism ?” 

A. Mr. T. W. Peeples was the originator. 
32 X Q. Did Mr. Peeples design this particular mechanism shown 


in the drawing ? 


A. I think the draughtsman designed that. 

33 X Q. When you say Mr. Peeples was the originator of this 
mechanism do you mean that he was the originator of the idea of 
providing a mechanism for opening and closing the gates, or that 
he was the originator of this particular system or mechanism ? 

A. He was the originator of this particular system, I should 

say. 
180 34 X Q. Were any other plans submitted or tested by Mr. 
Peeples or others, to your knowledge, for gate-opening mech- 


anism, to accomplish the same result as that accomplished by the 


mechanism now used, before this mechanism was finally adopted and 
put into use? : 

A. Yes; we had an arm and bell-crank lever attached to the rail- 
ing and gate. 

35 X Q. This apparatus was only tested and not put into use, was 
it not? 

A. That is all. 

36 X Q. It proved unsatisfactory, did it? 

A. Yes, sir; it was unhandy. 

37 X Q. From what you say I understand, then, that you and 
others connected with the elevated railroads had for some time prior 
to the final putting into use of the present mechanism considered 
that a mechanism which would accomplish this result would be a 
desirable thing ? : 

A. Yes. , 

38 X Q. And there had been some considerable experimenting 
done with the view of providing such mechanism, had there not? 

A. There had. . 

39 X Q. Who ordered this mechanism shown in the drawing, 
Def’t’s Exhibit Drawing of Def’t’s Gate-Operating Mechanism, to be 
applied to the cars ? 

A. It was applied under my supervision. I received instructions 
to apply it from Mr. Peeples, the master mechanic. 

40 X Q. Do you know whether or not Mr. Peeples received in- 
structions in regard to applying this mechanism from Mr. Hain? 

A. I do not positively, but undoubtedly he did. 

41.X Q. Mr. Hain knew that it was being applied, did he not? 

A. Yes, sir. 

42 X Q. Referring to the model, Def’t’s Exhibit Locomotive Cab 
Model No. 2, as I understand the door-operating device there shown, 
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it is arranged so that it occupies a position as high or higher 
181 __ than the head of the engineer as he stands on the floor of the 

cab or sits on the seat in the cab, so that in opening or clos- 
ing the door he is obliged to reach up about even with his head to 
operate it. Ai I correct? 

A. Yes, sir. 

43 X Q. Does the horizontal platform or shelf, which is arranged 
on the right-hand side of the cab just beneath the operating mech- 
anism, represent the seat for the engineer ? 

A. No, sir; the seat is usually a tool-box sitting on top of this 
shelf, and forms his seat. 

44 X Q. Referring now to Defendant’s Exhibit Model of Defend- 
ant’s Car, will you please state whether or not when two cars are 
coupled together and have the gates hinged in the position shown in 
the model, but are not provided with the opening and closing mech- 
anism, it is possible for the guard while standing in the passage-way 
leading from one car to another to open the gates of the two cars 
without shifting his position—that is to say, stepping first onto one 
platform to open one gate and then onto the other platform to open 


the other gate? 
A. It is not possible unless the gates are first. unlocked, with this 


style of car. 

45 X Q. Will you please explain how the guard was in the habit 
of opening the gates of the two cars when the gates were arranged 
as stated in the last question ? 

A. By first unlocking one gate and leaving it partly open and 
then unlocking the other gate and holding them until the train 
stopped and then opening them for the passengers. 

46 X Q. In ‘unlocking the first gate the guard had to step onto 
one of the platforms, and then, to unlock the other gate; he had to 
step around onto the other platform, did he not ? 

A. Yes, sir. 

47 X Q. Have you compared the drawing, Defendant’s Ex- 
182 hibit Drawing of Defendant’s Gate-Operating Mechanism, 
with the original drawing, which you have testified was made 
June 3d, 1882, and is it a correct copy of the same? 
A. I have, and it is. 


Redirect examination by E. H. Brown: 


48 Re-D. Q. Just what do you mean that the draughtsman did in 
respect to the particular mechanism shown in Defendant’s Exhibit 
“ Drawing of Defendant’s Gate-Operating Mechanism ?” 

A. He made the drawings. 

49 Re-D. Q. What did you mean in your 32d answer wheu you 
said that the draughtsman designed that mechanism ? . 

A. I presume that Mr. Peeples gave the directions for having the 
gate-opener or lock devices made, leaving the details to be worked 
out by the draughtsman. | 

50 X Q. What do you mean by considerable experimenting in 


your 38th answer ? 
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A. When we experimented with a sort of a bell-crank at the top 


of the gate. 
51 X Q. Do you mean the device referred to in your 34th 


answer ? 
A. Yes, sir. 


H. A. WEBSTER. 
Sworn to before me— 
JOHN A. SHIELDS, 
Examiner, &c. 


. Adjourned until Jan. 17, 1885, 


183 N. Y., Jan. 17, 1885. 


Met pursuant to adjournment. 
Present: Counsel as before. 


THoMAS LONERGAN, a witness examined on behalf of the defend- 
ant, being duly sworn, deposes and says as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. Thomas Lonergan ; 38 years of age; New York city, N. Y.; I 
am a locomotive engineer, employed by the elevated railroad in this 
city, and have been so employed for the past six years. 

2 Q. Where were you employed previously ? 

A. On the Central railroad of New Jersey. 

3 Q. In what capacity ? 

A. Locomotive fireman. 

4Q. For how long? 

A. Seven years. 

5 Q. Have you any knowledge of the use of doors or windows at 
the front of locomotive cabs ? 

A. I have. 

6 Q. How did they open ? 

A. With slide and rod. 

7 Q. Were they swinging doors ? 

A. Yes, sir. 

8 Q. To what part of the locomotive cab were they hinged ? 

A. The forward part. 

9 Q. Where was the slide and rod located ? 

A. To the side of the cab and to the top of the door or window 
frame. 

10 Q. When the door or window was opened which way did it 
swing ? | 

A. Inside of the cab. 

11 Q. Where first did you see the door or window hinged to the 
cab and combined with the slide and rod so that the door or window 
would swing inwards in opening ? 

A. On the New Jersey Central railroad. 


—=6«184 12Q. Do you mean on one of the locomotives on that 
road ? 
A. Yes, sir. 
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13 Q. Was that or was that not on the locomotive that you 
worked ? 

A. It was. 

14 Q. And when was that? 

A. In 1874. 

15 Q. For how long a period of time were you familiar with that 
locomotive ? , 

A. Two years, to the best of ny knowledge. 

16 Q. Which two years? 

A. From 1874 to 1876. 

17 Q. Were or.were not the door or window, the slide and rod, in 
use on that locomotive in the manner you have described during 
that time—that is, during those two years, 1874 to 1876? 

A. I went on that locomotive in 1874 and left her in 1876; and 
during that time they were in use, as I described. 

18 Q. Please look at the model, Def’t’s Exhibit “ Locomotive Cab 
Model No. 2,” and state how the door or window at the front of that 
cab, its combination with the cab, and the mechanism for operating 
the door or window compares with the combination of cab, cab door 
or window, and operating mechanism which were in use on the loco- 
motive of the Central railroad of New Jersey from 1874 to 1876, 
about which vou have testified. 

A. It is the same, with the exception that the rod which connects 
the slide with the door was round in the locomotive, about which 
I have testified. 

19 Q. Was the locomotive on which you worked from 1874 to 
1876 on the Central railroad of New Jersey the only one which, to 
vour knowledge, had an inwardly-swinging hinged door at the frent 
of the cab and operating mechanism similar to this model ? 

A. There were several more on the same road. 


185 (Counsel for complainant object to all of the foregoing tes- 
timony of Thos. Lonergan which relates to the knowledge or 

use of gates provided with opening and closing mechanism prior to 
the date of the patent sued on upon the ground —such prior knowl- 
edge or use was not set up in the answer nor the names or resi- 
dences of such person or persons who had known or used such 
mechanism or the place or places where it was used set forth and 
no statutory notice given thereof.) 

(Counsel for defendant admits that the above objection is made 
in time.) 


Cross-examination: 


X Q. What does the little shelf like the piece which is ar- 
ranged between the end of the boiler and the side of the cab, 
directly beneath the windows of the cab in the model, represent ? 

A. It is the running board. 
21 X Q. Is not this little shelf-like piece used by the engineér for 
a seat? 3 
A. No, sir. 
22 X Q. Where does the engineer sit? 
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ve a seat hinged to the side of the cab above that running 
board. 

23 X Q. Did the boiler in this locomotive on the New Jersey Cen- 
tral R. R., of which you have been testifying, project back into the 
cab as does the boiler in this model ? 

A. Yes; in fact the boiler in that locomotive projected further in- 
ward than that in the model. 

24 X Q. Was the slide and connecting rod for operating the cab 
door or window arranged up at the top of the cab, as shown in the 
model ? 

A. No; it was in the middle of the cab window frame. 

25 X Q. What was the window or door to which the connecting 
rod was attached used for? 

A. Ventilation. 
186 26 X Q. There is no such window as that to which the 
connecting rod was attached on the locomotive on the New 
Jersey Central railroad, about which you have been testifying, rep- 
resented in this model? 

A. No, sir. 

27 X Q. It is true, is it not, that in that locomotive there was a 
large door or window as represented in this model, and in this large 
door there was a small one that was used for ventilation, and the 
connecting rod and slide were attached to the small door and were 
used to open and close this small door and regulate its position ? 

A. Yes, sir. | 

28 X Q. And the big door which was used, as I understand, to 
allow the engineer or fireman to pass out of the cab onto the run 
board leading to the front of the engine was provided with a button 
or latch by which it was fastened closed when the little door was 
opened ? 

A. Yes, sir. 

29 X Q. And the little door was never used and could not be used 
for the passage of the engineer or fireman? 

A. No, sir. 

30 X Q. Why, if you know, was this little door provided with a 
slide and connecting rod for opening and closing it instead of with 
a button or latch ? 

A. Because I could vary with the slide and make a stronger sup- 
port to the middle of the window. 

31 X Q. Was not the principal object of the slide and connecting 
rod to enable the engineer or fireman to fasten this little door in a 
partly-open position ? 

A. Yes, sir. 

32 X Q. And if it had not been desirable to fasten this little door 
in a partly-open position would not a hook or latch or some equiva- 
lent fastening which would fasten the little door closed or fully 
opened have been just as good as the slide and connecting rod? 

A. No, sir. , 
187 33 X Q. Please explain why. 

A. I call the slide and rod an improvement, and that was 
why it was adopted. 
15—304 
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34 X Q. And the improvement, as you understand it, was, was it 
not, that you could by means of this rod and slide fasten the little 
door in a partly-opened position ? 

A. Yes, sir. 

35 X Q. And except for this improvement a hook or a latch 
would have been just as good ? 

A. Yes, sir. 

36 X Q. State, as near as you can recollect, about the size of that 
little door. | 

A. About one foot square. 

37 X Q. And it was located about the middle of the big door ? | 

A. Yes, sir. 

38 X Q. Then this model, Def’t’s Exhibit “ Locomotive Car Model 
No. 2,” does not correctly represent the locomotive upon which you 
worked, but only represents with substantial accuracy the mechan- 
ism used for opening and closing and for fastening in a partly- 
opened position the little door which was hinged in the middle of 
the big door ? 

A. It acts for both the large and small door. 

39 X Q. Question 38 X Q. repeated. 

A. No; it does not, but it represents the slide and rod for opening 
and varying the little door and large door. Of course, in cold 
weather we use the large door with that slide and in warm weather 
the small door. 


Redirect examination by E. H. Brown: 


41 Re-D. Q. Please explain how in cold weather you use the large 
door with the slide. 
| A. Just to open and close for use for the engineer or fireman to 
go in or out of the cab to the front of the engine. In cold 
188 weather we closed and fastened the small door-in the big 
door, and then we used the large door with the slide and rod. 
42 Re-D. Q. During tie cold weather of what years was this done, 
with your knowledge ? 
A. 1874 and 1875. 
43 Re-D. Q. Did the large door swing inward or outwards in 
opening ? 
A. Inwards. 
44 Re-D. Q. How did it compare with the door in Def’t’s Exhibit 
“ Locomotive Cab Model No. 2?” 
A. The door hung the same and the slide acted the same. 


Recross-examination : 


45 Re-X Q. As I understand from what you have said, the doors 
of this locomotive about which you have been testifying were ar- 
ranged in the following manner, viz: There was a big door like the 
one shown in the model; in an opening in this big door there. was 
hinged a small door, and the slide and rod were attached to the 

| small door; the small door was provided with a button by which it 
could be fastened closed, and the big door was also provided with a 
button by which it could be fastened closed. Now, in hot weather 
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vou fastened the big door closed by the button and used the rod and 
slide to open and close the little door and to fasten it in position 
partly open to let air in the cab. In cold weather you fastened the 
little door with its button in its closed position in the big door and 
used the rod and slide to open and close the bigdoor. Am I right? 

A. Yes, sir. 

46 Re-X Q. Did you ever in cold weather have occasion to fasten 
the big door partly open to let air into the cab? 

A. Yes, sir. 

47 Re-X Q. And you used the rod and slide for this pur- 

ose 7 
189 A. When I wanted to keep it partly opened I had to do so. 
48 Re-X Q. If you simply wanted to secure ventilation why 
did you not simply use the little door provided for that purpose? 

A. We used either the large or small door, just as we liked. 

49 Re-X Q. When you opened and closed the large door and did 
not desire to fasten it in a partly-opened position did you use the 
rod and slide to push it closed and pull it open, or did you open and 
close it as you would — an ordinary way?” 

I used the slide, but you could do it either way. 

50 Re-X Q. The slide and rod did not possess any special advan- 
tage for this purpose over opening and closing the door in the ordi- 
nary way, did it? 

A. Yes. When the door is shut the rod and slide keep it closed, 
and acted as a handle also to open it. 

51 Re-X Q. Is that all the advantage? 
A. That is all I can now see. 
THOS. LONERGAN. 


Sworn to and subscribed this 17th day of January, 1885. 
[L. s.] JOHN W. KONV ALINK A, 
Notary Public, Kings County. 


Certificate filed in New York county. 


190 Wirttiam BR. SHANNON, a witness examined on behalf of 
the defendant, being duly sworn, deposes and says as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. William R. Shannon; 46 years; 1686 Third avenue, New 
York city, N. Y.; lam a car-builder. I have been employed by the 
elevated railroads in New York to trim their cars, and | have charge 
of trimming and fitting all the cars of said roads and do all the in- 
side work on said cars that go through the Third-avenue shop. 

2 Q. How long have you had that position ? 

A. Since May, 1879. 

3 Q. Do you know anything about the use of the gates hinged to 
the corners of the bodies of the cars at the side of the platforms of 
any of the elevated railroads in this city? 

A. Yes, sir; I know all the cars on all the elevated railroads in 
New York city. 
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4Q. Referring to those cars of the elevated railroads which have 


had gates hinged to the corners of the car bodies — control the sides 
of the platforms, will you please state how those gates have been 
operated ? 

A. They have been operated by a man standing on both plat- 
forms of two adjacent cars and at the passage-way leading from one 
ear to the other and unlatching the gates and then swinging the 
gates both back at once against the ends of the cars. 

5 Q. How long have gates been so used and operated, to your 
knowledge, upon any of the cars of the elevated railroads in this 
city? 

A. During the last six years, since November 6, 1878, when I 
first commenced work on the elevated railroads, I have had know}l- 
edge of them. 

6 Q. Look at the model, “ Defendant’s Exhibit Model of Defend- 
ant’s Car,” and state if you know what that model represents. 

A. It represents a portion of one class of cars which are in 
191 use upon the elevated railroads in this city. It represents 
the end of a car, the platform, the guard rail or end rail, the 

gate, and the gate-operating mechanism. 

7 Q. Do you know how long cars have been in use upon the Man- 
hattan Elevated railroad with gates and gate- operating mechanism 
like the gate and gate-operating mechanism shown in“ Def’t’s Exhibit 
Model of Def’t’s Car?” 

A. From about the first part of November, 1882. 


(Counsel for complainant objects to all of the foregoing testimony 
of Mr. Shannon which relates to knowledge or use of gates provided 
with opening and closing mechanism prior to the date of the patent 
sued on, upon the ground that such prior knowledge or use was not 
set up in the answer, nor the names or residence of such person or 
persons who had known or used such mechanism, or the place or 
places where it was set forth, and no statutory notice given thereof.) 


(Counsel for defendant admits that above objection is made in 
time.) 


Cross-examination by counsel for sa eae subject to and 
reserving the above objection: 


X Q. In those gates to which you have referred, which are 
aaa to the corners of the car bodies, is it possible for the attendant, 
standing in the passage-way leading from one car to another, to reach 
and unlatch both gates at once? 

A. Yes, sir; it is; but there are some short men who ea to un- 
latch the gates one at a time, and then they can open both together. 

9X Q. Is it nota fact that a man of ordinary height (say 5 feet 
8 inches) can only reach both of the gates at once by leaning forward 
over the ends of the guard rails to such an extent as to make it a 


very uncomfortable and inconvenient operation ? : 
A. No, I don’t think so. 
192 10 X Q. After he has opened the gates in this manner and 


they have been swung around against the ends of the cars can 
the attendant close both gates at once ? 
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A. No, sir. 

11 X Q. He has to step onto one platform in order to reach one 
gate and then onto the other platform to reach the other, has he 
not? 

A. Yes, sir. 

12 X Q. And in the case of a short man he has to undergo the 
same operations to unlatch both gates ? 

A. Yes, sir. 

13 X Q. In the case of those gates which are hinged to the guard 
rails at the corners of the car platforms, as shown in Defendant's Ex- 
hibit “ Model of Def’t’s Car,” it is necessary, is it not, when such gates 


‘are not provided with an opening and closing mechanism, for the 


attendant to step onto one platforin to unlatch one gate and then 
onto the other platform to unlatch the other? 

A. It is, to unlateh them. 

14 X Q. And they have to be unlatched before they can be opened, 
have they not? 

A. Yes, sir. 


W. R. SHANNON. 


Sworn to and subscribed before me this 17th day of January, 1885. 
[L. s.] JOHN W. KONVALINKA, 
Notary Public, Kings Co. 
Certificate filed in N. Y. Co. 


193 FRANK M. CaILiEe, a witness examined on behalf of the de- 
fendant, being duly sworn, deposes and says as follows: 


1 Q. What is your name, age, residence, and occupation ? 

A. Frank M. Caille; 41 years; New York city, N. Y.; mechani- 
cal draughtsman, in the employ of the Manhattan Railway Com- 
pany. 

2 Q. How long have you been draughtsman for that company ? 

A. I think about five years. 

3 Q. Leok at the model, “ Defendant’s Exhibit Model of Def’t’s 
Car,” and state whether you ever made any drawings of the gate- 
operating mechanism illustrated there. 

A. I have. 

4 Q. When did you make such drawings”? 

A. Made a rough drawing about April, 1882, as near as I can fix 
the date. It was some little time previous to the time when I made 
the drawing of which “Defendant’s Exhibit Drawings of Def’t’s 
Gate-Operating Mechanism” isa copy. The drawing last referred 
to, of which “ Defendant’s Exhibit Drawing of Def’t’s Gate-Operat- 
ing Mechanism” is a copy, was made June 3d, 1882, by me. 

5 Q. Please describe “ Defendant’s Exhibit Drawing of Def’t’s 
Gate-Operating Mechanism ” with reference to the letters marked 
thereupon. 

A. A isa bar to be attached to the front guard rail of the plat- 
form; B is a small slide moving upon this bar A; C is a connecting 
rod connecting the slide B to the gate which is to be operated; D is 
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a connecting rod which connects the slide B with a lever, E, which 
is fulerumed on the pivot G, extending from the bar A. 


(Counsel for complainant object to all the foregoing testimony of 
Mr. Caille on the ground that it relates to the gate-operating 
194 mechanism which is now set up as anticipating the invention 
and described and claimed in the patent sued on, which prior 
structure or drawings was not set up in the answer of the defendant in 
this case, or the names or residences of any person or persons who 
had knowledge of the same, or the place or places where the same 
was known or used, and no statutory notice given thereof.) 
Counsel for defendant admits that the above objection was taken 
in time. 
Counsel for complainant, subject to and reserving said objection, 
cross-examines the witness as follows: 


5 X Q. Who, if you know, designed the gate-operating meehanism 
illustrated in the “Defendant’s Exhibit Drawing of Defendant’s 
Gate-Operating Mechanism ?” 


(Objected to by defendant’s counsel as not warranted by the 
direct examination.) 


A. The orders were given to me by Mr. Peeples to construct, an 
idea given of what was wanted, and the details were worked up and 
the drawings were made by me. 

6 X Q. How full instructions did Mr. Peeples give you in regard 
to making these drawings? I mean how fully did he explain to you 
the construction of the mechanism which he wanted i!lustrated in 
in the drawings? 


(Same objection.) 


A. It is very difficult to answer the question, as ideas come to me 
in a crude way—sometimes by word of mouth and sometimes by 
sketch—and 1 have to work up what we term “ details.” 

7 X Q. Did Mr. Peeples furnish you any sketches from which to 
wet in making this drawing ? 


(Same objection.) 


195 A. He did not, to the best of my recollection. 

8 X Q. Do you recollect, and if so, what did he tell you he 
wanted made or how full were the instructions he gave you as to 
what he wanted made? 


(Same objection.) 


A. To the best of my recollection, he wanted a device, or latch, as 
he called it, that would secure those gates when closed, and I think 
he said that the locking mechanism must be out of the reach of the 
passengers, so that passengers standing on the station platform could 
not reach over and open the gates. 


FRANK M. CAILLE. 


‘ 
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Sworn to and subscribed before me this 17th day of Jan., 1885. 
[L. s.] JOHN W. KONVALINKA, 
Notary Public. 


196 DEFENDANTS Exuipit Brown PATENT. 


Specification forming part of Letters Patent No. 41676, dated Feb’y 
23, 1864. 


To all whom it may concern: 


Be it known that I, William H. Brown, of the city and county of 
Worcester and State of Massachusetts, have invented certain new 
and useful improvements in the mode of opening and closing iron 
and other blinds or shutters and the slats thereof; and I do hereby 
declare the following is a full, clear, and exact description of the 
saine, reference being had to the accompanying drawings, forming 
a part of this specification, and in which— 

Fig. 1 represents a front view of one section of a blind in position, 
with the front central part of the casing removed to expose the lever 
by which the slats are opened and closed. 

Fig. 2 represents a rear or back view of the same blind. 

Fig. 3 represents a section on lines A B, Figs. 1 and 2. 

Fig. 4 represents a section of a part of the blind on line C D, 
Fig. 1. ) 

Fig. 5 represents a central section of the blind only on line E F, 
Fig. 1; and 

Fig. 6 represents a top or plan view of the central supporting bar, 

C, with its spring for keeping the blind from rattling. 
197 In the drawings, A A A A repregent the wall of the build- 
ing and B B B B the window frame. 

A strong iron bar, C, is fastened to the outside of the building 
and across the centre of the window or thereabouts, as clearly indi- 
cated in the drawings. 

Against the bottom of bar C is fitted to work the top of the rack 
bar a, which is securely fastened to the inside of the central part D 


_of the blind E, which is provided with hinged slats b b } on its lower 


half, the same being connected on the inside by means of a connect- 
ing rod,¢c, whereby as said rod ¢ is raised or depressed the slats 6 will 
be closed or opened as is usual in blinds having hinged slats. 

The weight of the blind is sustained by two rollers d d, which re- 
volve on bearings fastened to the central part D of the blind. 

These rollers d d rest upon and run on top of the bar C, and are 
retained in proper position by a lip, e,from the blind, which projects 
over and down on the inside of the bar C, which should be so made 
and applied to the wall as to leave a space between its top flange or 
olen Fadl the wall or side of the building. 

A spring, h, is fastened to the inside of the bar C, as indicated in 
Fig. 6, whereby when the blind is closed the lip e will bear against 
and compress the curved part 7 of spring h, which prevents rattling. 
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The same result is obtained when the blind is open by the part 7 or 
spring h. 

Iron rods k k, fastened to the walls, serve to keep the top and _ bot- 
tom of the blind from rubbing against and marring the wall while 
being opened and closed. 

The stationary shield E’ prevents water from running in over the 
top of the blind, and at the same time serves to keep the blind in 
position. 

The blinds may be made in two parts and each half slide in op- 
posite directions, or the blind may be made whole so as to cover the 

entire window, just as the constructor may prefer. 
198 The blind is opened and closed from the inside of the 
building by means of the small pinion or gear m taking into 
rack bar a, the former being fastened to the outer end of shaft n, 
which extends through the wall or window casing into the inside 
of the building, where it is provided with a ratchet wheel, 0, and a 
handle, p. 

Gear n is kept in position to act upon the rack bar a by means of 
a spring, y, placed between the rachet wheel o and the face s of the 
bearing tube F which supports shaft wu. 

It will thus be seen that a person upon the inside can open or 
close the blind in a very expeditious manner, and that, too, without 
opening the window. 

After the blind has been closed by dropping pawl ¢ upon the 
ratchet wheel o the blind is locked and cannot be opened from the 

outside. 

Again, after the blind has been closed the slats ) may be opened 
or closed as follows: The operator bears against shaft u, thereby 
forcing it outward, whereby its gear n will take into the vertical 
rack bar u, into a slot or notch in the side of which one end of leverG 
fits, while its other end is pivoted to the connecting rod c, to which 
all of the hinged slats to be operated are in turn hinged. Now, if 
gear m is revolved while in this position lever G will be operated 
upon, and consequently the slats can be either closed or opened, 
and as soon as the operation is performed and the pressure on shaft 
n removed spring y forces shaft n and its gear m back into proper 
position to open and close the blind. 

The rack bar u is retained in proper position by means of a guide 
piece, w, fastened to the blind. 

In the drawings the slats of only one-half of a section of a blind 
are represented as hinged, since they are all sufficient to illustrate 

the principle of my invention in relation thereto. 
199 Having described my improvements, what I claim and 
desire to secure by letters patent is— 

First. The combination, with a sliding blind, of the slats 5, con- 
necting rod c, lever G, rack bar u, and sliding shaft u, with its gear 
m, arranged and operating together, substantially as and for the 
purpose set forth. 


% 
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Second. The combination, with a sliding blind, of lip e, spring y, 
ratchet wheel c, and pawl ¢, for the purposes stated. 
WM. H. BROWN. 
Witnesses: 
ALLIN THAYER. 
GEO. H. MILLER. 


Ex’d: E. L. L.., C, F. 


200 : DEFENDANT'S Exuipit DovGrass PATENT. 


Specification forming part of Letters Patent No. 32512, dated June 


11, 1861. 


To all whom it may concern: 


_ Be it known that I, Darwin De Forrest Douglass, of Springfield, 
in the county of Hampden and the State of Massachusetts, have 
invented a new and improved mode of hanging and operating win- 
dow blinds; and I do hereby declare that the following is a full and 
exact description thereof, reference being had to the accompanying 
drawings, and to the letters of reference marked thereon. 

The nature of my invention consists in certain improvements in 
hanging and operating window blinds by which | am enabled to 
use blinds made lighter, and, being supported the entire width of 
the same, cannot sag or be blown and slammed by the wind, can be 
opened and closed from the inside of the room without opening the 
window, can be opened more or less, and finally held in such a posi- 
tion, giving the advantage of inside blinds. 

To enable others skilled in the art to make and use my invention, 
I will proceed to describe its construction and operation. 

Fig. 1 is an inside view, with the lower sash thrown up. 

Fig. 2 is an outside view, with one blind open, the other closed. 

Fig. 3 is a vertical cross-section. 

Fig. 4 shows the slots in the guide bars to permit the passage of 

the inner flange of the blinds. 
201 I construct the window and blinds in any of the known 

forms. ‘The flat metallic guide bar A at the bottom of the 
window rests on the window sill, the sill being grooved to admit the 
lower edge of it. 1 donot confine myself to this precise form of 
guide bar; it may be made flat, round, square, or any other form. 
The staple B is driven into the window sill, over the bar A, at the 
center of the window, for the purpose of holding the said bar in its 
place, and also to form a stop to prevent the blind being moved 
past the center. 

The said bar extends each side of the window the width of each 
blind for the purpose of guiding and supporting the blinds. Each 
end is secured to the house by a screw passing through a hole formed 
on each end into the side of the house. 

The flat metallic guide bar C at the top of the window is made in 
the same form as the bar A. It is secured to the under side of the 
window cap D, the cap being grooved to admit the upper edge of it, 
16—304 
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by the staple B, and each end is secured.to the house in the same 
manner as the bar A. , 

Both ends of the blinds are grooved in the form of a half circle 
corresponding with the diameter of the guide bars A and C for the 
purpose of forming guides for the blinds to move on the said 
bars. The flat metallic guide bars A and C are provided with slots 
at each end, in the short arm of the axle E, to permit the passage 
of the inner flange, F, of the groove on each end of the blinds in 
putting on and removing the blinds entirely from the windows. 

The rack G is made of metal of sufficient length to extend across 
the width of the blind, and secured to the blind on the inside 
against the bar H, at or near the center of the blind. The pinion 
I is made of metal, is firmly secured to the shaft J, said shaft pass- 
ing through both window casings and terminating inside of the 

room, with the knob K. The pinion Lis placed just below the 
202. =rack G and meshing into it, forming a rack and pinion, for 
the purpose of moving the blinds. 

By rotating the knob K the rack and pinion is actuated, opening 
and closing the blinds. 

What I claim as my invention, and desire to secure by letters 
patent, is— 

Ist. The flat metallic guide bars A and C, made substantially in 
the manner described, and for the purpose specified. 

2d. The rack and pinion G and I, or its equivalent, in combina- 
tion with the guide bars A and C and blinds, for the purpose speci- 
fied, and operating substantially in the manner described. 

DARWIN De FORREST DOUGLASS. 

Witnesses : 

JOHN M. STEBBINS. 
JAMES C. HARRIS. 


Ex’d: E. L. L., C. F. 
203 ; Surrebuttal. 
U. 8S. Cireuit Court, Southern District of New York. In Equity. 
JoserpH ARON vs. MANHATTAN ELEvAatTeD Raitway Co. 


N. Y., Oct. 12th, 1885. 

Met pursuant to annexed notice. 

Present : E. H. Brown, counsel for defendant ; Munson & Phillip, 
counsel for complainant. 

It is agreed by counsel for defendant that counsel for complain- 
ant may reserve his objections until close of direct examination, 
and that such objections as may be made are taken in time. 

Objection reserved. 


Colonel F. K. Harn, a witness examined on behalf of the de fend- 
ant, being duly sworn, deposes and says as follows : 


1 Q. What is your name, age, residence, and occupation ? 
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A. F. K. Hain; 48 years of age; New York city, N. Y.; general 
manager of the elevated roads of New York city. 

2Q. Do you remember an interview nag Joseph Aron and 
William W. Rosenfield had with you concerning a mechanism for 
operating gates applied to the platforms of elevated railway 

cars ? 
204 A. No; I donot; I believe they had an interview with me. 
3 Q. Did they have more than one interview with you, so 
far as you know? 

A. No, sir. 

4Q. Do you remember when that interview occurred ? 

A. I do not. 

5 Q. Concerning that interview Joseph Aron has testified that you 
remarked, after having an explanation of the mechanism, “ Well, 
that’s no account.” Did you see anything in the mechanism of prac- 
tical utility, so far as you remember? 

A. Well, if | made that remark I did not; I do not remember 
that it impressed me as of any value. 

6 (. Please look at the drawing of the Rosenfield patent, No. 
288,494, which is the patent in suit, and state your opinion as to the 
practical utility of the gate-operating mechanism therein shown. 

A. I think it would be objectionable for use on the cars of the ele- 
vaied railroads. As the brakeman who operates this device stands in 
the middle of the cars the rods necessary to open the gates would 
cause him to fill up the passage-way between the cars and prevent 
the movement of passengers through during the busy hours of the 
day. A train approaching a station with gates closed, the passen- 
gers could push them open, as, in my opinion, this is not a lock, 
while the device we have in use is an absolute lock. 

7 Q. I refer you to question and answer 6of the deposition made 
by Senator John J. Kiernan is this case. What was it of which you 
had knowledge upon the Western roads? 

A. Well, if I made that remark I had in mind the principle in 
use on locomotive cab doors. 

8 Q. Please describe that. 

A. A rod connected at one end to the cab door to draw it in or 
throw it out of the cab, the other end connected with a cross-head, 
which ean be fixed in any position to a guide bar by means of a set 

screw. 
205 9 Q. Please look at Defendant’s Exhibit “ Locomotive Cab 
Model No. 2” and state how that compares with what you 
refer to in your last answer in respect to the door at the front of the 
cab and the mechanism for operating such door. 

A. It is about the principle. The character of the mechanism, 
door, &c., are the same. 

10 Q. When did you first know of such mechanism in conjunc- 
tion with cab doors of locomotives? 

A. Twenty years ago. 

11 Q. Did anv interview which Joseph Aron and William W.’ 
Rosenfield had with you lead in any way to the adoption for the 
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cars of the elevated railroads of mechanism whereby the platform 
gates could be operated from the passage-way in the guard railing ? 

A. No, sir. 

12 Q. Did it have anything whatever to do vith the adoption of 
the mechanism for operating the platform gates, consisting of a bell- 
crank or elbow lever and rod, which is now in use upon the cars of 
the elevated railroads? 

A. No, sir. 

13 Q. Did you make use in any way of any idea which may have 
been submitted or presented to you by Joseph Aron or William W. 
Rosenfield ? 

A. No, sir. 


(Counsel for complainant objects to ths whole of the foregoing 
deposition on the ground that it is taken out of time, and upon the 
further ground that it is not proper surrebuttal of the rebutting 
testimony taken on the part of the complainant, and upon the 
further ground that the defendant has no right to take surrebutting 
testimony ; that its proper course, if improper testimony was put In 
by complainant in rebuttal, was to move to strike out said testimony. 
These objections, while applying to the whole deposition, are spe- 

cially insisted on and urged to questions 6 to 10, inclusive, and 
206 notice is hereby given that at the hearing of the cause a mo- 
tion will be made to strike out the deposition.) 


Cross-examination de bene esse without waiving objections: 


14 X Q. Please explain a little more fully what you mean in your 
6th answer by the expression “the rods necessary to open the gate 
would cause him to fill up the passage-way between the cars.” 

A. If l understand the drawings of the Rosenfield patent cor- 
rectly the rods for operating the gates would be drawn out towards 
the center of the car platform against the brakeman, who would be 
pressed towards the center of the platform, and thereby obstruct the 
passage-way. 

15 X Q. Did this objection occur to you at the time Mr. Aron and 
Mr. Rosenfield called on you and first explained the invention to 
you? 

A. [ don’t remember ever having seen the model until I saw it 
at Mr. Kiernan’s office some weeks ago, when Senator Kiernan’s tes- 
timony was being taken in the case. 

16 X Q. Have you any recollection of having had a conversation 
with Senator John J. Kiernan or of seeing in Senator Kiernan’s 
oftice a small model of the Rosenfield invention, or of having any 
conversation with Senator Kiernan, as he has stated in his deposi- 
tion, as has been just read to you ? 

A. I do not remember a conversation with Senator Kiernan on 
that subject, and the only time I remember seeing the model was in 
Senator Kiernan’s office, when his deposition was being taken in 
this case, some weeks ago. 

F. K. HAIN, 


IV¥, F1Bwws 


Sutter Varker. 
Latented $24.2 
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Sworn to and subscribed before me this 12th day of Oct., 1885. 
JOHN W. KONVALINKA, 
Notary Public, Kings Co. 
Cert. filed in N. Y. 


(Here follows diagram marked page 207.) 
208 DEFENDANTS Exuipit Brown PATENT. 


Specification forming part of Letters Patent No. 41676, dated Feb’y 
23, 1864. 


To all whom it may concern : 


Be it known that I, William H. Brown, of the city and county of 
Worcester and State of Massachusetts, have invented certain new 
and useful improvements in the mode of opening and closing iron 
and other blinds or shutters and the slats thereof; and I do hereby 
declare the following is a full, clear, and exact description of the 
same, reference being had to the accompanying drawings, forming 
a part of this specification, and in which— 

Fig. 1 represents a front view of one section of a blind in posi- 
tion, with the froat central part of the casing removed to expose 
the lever by which the slats are opened and closed. 

Fig. 2 represents a rear or back view of the same blind. 

Fig. 3 represents a section on lines A B, Figs. 1 and 2. 

l'‘ig 4 represents a section of a part of the blind on line C D, Fig. 1. 

Fig. 5 represents a central section of the blind only, on line E F, 
Fig. 1; and 

Fig. 6 represents a top or plan view of the central supporting bar 

C, with its spring for keeping the blind from rattling. 
209 In the drawings A A A A represent the wall’of' the buiid- 
ing, and B B B B the window frame. 

A strong iron bar, C, is fastened to the outside of the buiding and 
across the center of the window or thereabouts, as clearly indicated 
in the drawings. 

Against the bottom of bar C is fitted to work the top of the rack 
bar a, which is securely fastened to the inside of the central part D 
of the blind E, which is provided with hinged slats 6 6 6 on its lower 
half, the same being connected on the inside by means of a con- 
necting rod, c, whereby,as said rod ¢ is raised or depressed, the slats 
b will be closed or opened as is usual in blinds having hinged slats. 

The weight of the blind is sustained by two rollers d d, which re- 
volve on bearings fastened to the central part D of the blind. 

These rollers dd rest upon and run on top of the bar C, and are 
retained in proper position by a lip, e, from the blind, which pro- 
jects over and down on the inside of bar C, which should be so 
made and applied to the wall as to leave a space between its top 
flange or edge f and the wall or side of the building. 

A spring, h, is fastened to the inside of the bar C, as indicated in 
Fig. 6, whereby, when the blind is closed, the lip e will bear against 
and compress the curved part i of spring /, which prevents rat- 
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tling. The same result is obtained when the blind is open by the 
part 7 of spring h. 

Iron rods k k, fastened to the walls, serveto keep the top and bot- 
tom of the blind from rubbing against and marring the wall while 
being opened and closed. 

The stationary shield E' prevents water from running in over 
the top of the blind, and at the same time serves to keep the blind 
in position. 

The blinds may be made in two parts and each half slide in op- 
posite directions, or the blind may be made whole, so as to cover thie 

entire window, just as the constructer may prefer. 
210 The blind is opened and closed from the inside of the build- 
ing by means of the small pinion or gear m taking into rack 
bar a, the former being fastened to the outer end of shaft n, which 
extends through the wall or window casing into the inside of the 
building, where itis provided with a rachet wheel, 0, and a handle, p. 

Gear n is kept in position to act upon the rack bar a by means of 
a spring, y, placed between the rachet wheel o and the face s of the 
bearing tube F, which supports shaft wu. 

It will thus be seen that a person upon the inside can open or 
close the blind in a very expeditious manner, and that, too, without 
opening the window. ; 

After the blind has been closed, by dropping pawl ¢ upon the 
rachet wheel o the blind is locked, and cannot be opened from the 
outside. 

Again, after the blind has been closed, the slats b may be opened 
or closed as follows: The operator bears against shaft u, thereby forc- 
ing it outward, whereby its gear n will take into the vertical rack 
bar u, into a slot or notch in the side of which one end of lever G 
fits, while its other end is pivoted to the connecting rod c, to which 
all of the hinged slats to be operated are in turn hinged. Now, if 
gear mis revulved while in this position lever G will be operated 
upon, and consequently the slats can be either closed or opened, and 
as soon as the operation is performed and the pressure on shaft n 
removed, spring y forces shaft n and its gear m back into proper po- 
sition to open and close the blind. 

The rack bar u is retained in proper position by means of a guide 
piece, w, fastened to the blind. 

In the drawings the slats of only one-half of a section of a blind 
are represented us hinged, since they are all sufficient to illustrate 
the principle of my invention in relation thereto. : 

211 Having described my improvements, what I claim and de- 
sire to secure by letters patent is— 

First. The combination, with a sliding blind, of the slats 6, con- 
necting rod c, lever G, rack bar u, and sliding shaft n, with its gear 
m, arranged and operating together, substantially as and for the 
purpose set forth. 
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Second. The combination, with a sliding blind, of the lip e, spring 
y, rachet wheel o, and pawl ¢, for the purposes stated. 
WM. H. BROWN. 
Witnesses: 
ALLIN THAYER. 
GEO. H. MILLER. 


Es'é: BE. LL, C F. 
(Here follows diagram marked page 212.) 
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Specifications forming part of Letters Patent No. 32512, dated June 
11, 1861. 


To all whom it may concern: 


Be it known that I, Darwin De Forrest Douglass, of Springfield, 
in the county of Hampden and the State of Massachusetts, have in- 
vented a new and improved mode of hanging and operating window 
blinds; and I do hereby declare that the following is a full and exact 
description thereof, reference being had to the accompanying draw- 
ings and to the letters of reference marked thereon. 

The nature of my invention consists in certain improvements in 
hanging and operating window blinds, by which I am enabled to 
use blinds made lighter, and, being supported the entire width of 
the same, cannot sag or be blown and slammed by the wind; can be | 
opened and closed from the inside of the room without opening the 
window; can be opened. more or less, and, finally, held in such a 
position, giving the advantage of inside blinds. 

To enable others skilled in the art to make and use my invention 
I will proceed to describe its construction and operation. 

Fig. 1 is an inside view, with the lower sash thrown up. 

Fig. 2 is an outside view, with one blind open, the other closed. 

Fig. 3 is a vertical cross-section. 

Fig. 4 shows the slots in the guide bars to permit the passage of 

the inner flange of the blinds. 
214 I construct the window and blinds in any of the known 

forms. The flat metallic guide bar A, at the bottom of the 
window, rests on the window sill, the sill being grooved to admit the 
lower edge of it. I do not confine myself to this precise form of 
guide bar; it may be made flat, round, square, or any other form. 
The staple B is driven into the window sill over the bar A at the 
center of the window, for the purpose of holding the said bar in its 
place, and also to form a stop to prevent the blind being moved past 
the center. 

The said bar extends each side of the window the width of 
each blind for the purpose of guiding and supporting the blinds. 
Fach end is secured to the house by a screw passing through a hole 
formed on each end into the side of the house. 
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The flat metallic guide bar C, at the top of the window, is made 
in the same form as the bar A. It is secured to the under side of 
the window cap D, the cap being grooved to admit the upper edge 
of it by the staple B, and each end is secured to the house in the 
same manner as the bar A. 

Both ends of the blinds are grooved in the form of a half circle, . 
corresponding with the diameter of the guide bars A and C, for the 
yurpose of forming guides for the blinds to move on the said bars. 
rhe flat metallic guide bars A and C are provided with slots at each 
end in the short arm of the axle E to permit the passage of the _ 
inner flange F of the groove on each end of the blinds, in putting 
on and removing the blinds entirely from the windows. 

The rack G is made of metal, of sufficient length to extend across 
the width of the blind, and secured to the blind on the inside against 
the bar H, at or near the center of the blind. The pinion | is nade 
of metal, is firmly secured to the shaft J, said shaft passing through 

both window casings and terminating inside of the room, with 
215 theknobk. Thepinion IL is placed just below the rack G and 

meshing into it, forming a rack and pinion for the purpose 
of moving the blinds. 

By rotating the knob K the rack and pinion is actuated, opening 
and closing the blinds. 

What I claim as my invention and desire to secure by letters pat- 
ent is— 

Ist. The flat metallic guide bars A and C, made substantially in i 
the manner described, and for the purpose specified. . 

2d. The rack and pinion G and I, or its equivalent, in combina- 
tion with the guide bars A and C and blinds, for the purpose speci- 
fied, and operating substantially in the manner described. 


DARWIN De FORREST DOUGLASS. 


Witnesses : 
JOHN M. STEBBINS. 
JAMES C. HARRIS. 


Ex’d: E. L. L., C. F. | 
(Here follow diagrams marked pp. 216 & 217.) 


218 Unirep States Patent OFFICE. 
Tuomas Castor, of Philadelphia, Pennsylvania. e 
Improvement for Opening Railroad-Car Doors. 


Specification forming part of Letters Patent No. 32681, dated July 
2, 1861. . 


To all whom it may concern : 

Be it known that I, Thomas Castor, of Philadelphia, State of 
Pennsylvania, have made certain new and useful improvements in 
the construction of city passenger-railway cars; and I do hereby 
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declare the following to be a full, clear, and exact description of the 
same, reference being had to the annexed drawings, making a part 
of this specification, in which— 

Figure 1 is a perspective view of my city passenger-car, showing 
the front platform. Fig.2 is a longitudinal section of my car. Figs. 
3, 6,7, and 8 are detached views of the money-box. Fig. 4 is a 
perspective view of the car, showing the rear end of the car. Fig. 5 
is a plan of the bottom of the car, showing one mode of connecting 
the sliding doors B B and the lever C on the front platform. 

The nature of my invention consists in so arranging double slid- 
ing doors at the rear of the car that they may be under-the complete 
control of the driver, and thus dispense with the services of a con- 
ductor. 

It has been a great object with city passenger-railway companies 
to dispense with the services of the conductor and place the entire 
control of the car under the charge of the driver. To accomplish 
this successfully, it is of great importance that the doors of the car 
should be under the control of the driver. ‘To accomplish this, I 
employ double sliding doors B B. As these doors are necessarily 
narrow, I extend guide-arms from the side of the doors, thus mak- 
ing them move more steadily upon their ends. The drawings rep- 
resent the end of the car as circular. Upon the front platform is a 
lever, ©, moving upon a fulerum,d’. The lower.end of this lever is 
connected by a series of proper levers with the sliding doors B B, by 
means of which the doors may be opened and shut. One end of the 
levers Cand C” are connected with the door and move upon a com- 
non fulerum, d’. The other ends are connected by rods d” d’”’ 
with the rod d’’’’, which is attached to the lower end of the lever C. 

The mode of opening and closing the doors is as follows: By mov- 
ing the handle of the lever C toward the body of the car the ends 1 
and 2 of the levers C’ and C” are drawn together by means,of.the 
rods d’’"", d’’, and d’’’, and by means of these levers C’ and C” the doors 
are closed. The reverse operation will open the doors. The doors 
will slide more readily when the end is circular; but this is not es- 
sential. If a square end is used, the levers C’ and C” should be 
connected with the doors by means of a short rod. The lever C, 
upon the front platform, may be connected with the doors by any 
known combination of levers which will give the desired motion. 

The steps of the car may be made inside of the car, and the door, 
being extended down, will cover them, thus preventing persons get- 
ting in and out of cars without the knowledge of the driver, and 
inany accidents will thus be prevented. 

Having thus described my improvements, what I claim as my 
invention, and desire to secure by Letters Patent, is— 

The combination of the lever C upon the front of the car and the 
double sliding doors B B, when connected by a suitable combina- 
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tion of levers to open and close the doors, substantially as herein 
described. 
THOS. CASTOR. 
Witnesses : 
J. EDWIN CHILD. 
T. D. BAGNET. 


(Here follows diagram marked p. 219.) 


220 Unitrep STATES PATENT OFFICE. 
DanteL Kipper, of Franklin, New Hampshire. 
Letters Patent No. 91026, dated June 8, 1569. 
Improved Shutter- Worker. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 


Be it known that I, Daniel Kidder, of Franklin, in the county of 
Merrimack, and State of New Hampshire, have invented a new and 
useful improvement in hanging window-blinds; and I do hereby 
declare that the following is a full, clear, and exact description 
thereof, which will enable others skilled in the art to make and use 
the same, reference being had to the accompanying drawing, form- 
ing part of this specification. 

The tigure is a view of a pair of window-blinds, to which my im- 
provement has been attached. 

My invention has for its object to improve the manner of hang- 
ing and operating window-blinds, so as to make them safer and more 
conveniently operated than the blinds hung and operated in the 
ordinary manner; and 

It consists in the means forshanging and operating the blinds, as 
hereinafter more fully described. 

A represents the side of the building ; 

B is the window-frame; and C are the blinds. 

To the lower ends of the blinds C are attached ears D, through 
which passes a rod, E, attached to and supported by three brackets 
F, the end ones being : attached to the wall of the buil ling, and the 
middle one to the centre of the window-sill, the rod E being made 
of such a length that the blinds C may be slid along it away from 
before the window. 

Above the upper ends of the blinds C is placed another rod, G, 
attached to and supported by brackets H, secured to the window- 
frame. 

I are springs, the lower ends of which are secured to the upper 
edges of the blinds C, and the upperends of which have holes formed 
throuzh them, through which passes the rod G. This construction 
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and arrangement of the springs I holds the blinds securely down 
upon the rod E, and at thesame time, prevents the upper ends of the 
blinds from becoming detached, and allowing the blinds to fall down 
and be broken. 

J isa shaft passing through the lower part of the sides of the 
window-frame B, and to the inner end of which is attached a knob, 
K, as shown in dotted lines in the figure, which said knob may also 
serve as a curtain-knob. 

To the outer end of the shaft J is attached one end of an arm, L, 
to the other end of which is pivoted one end of a bar, M, the other 
end of which is pivoted to the lower part of the blind C, near its 
forward edge, as shown in the drawing, so that by revolving the shaft 
J, by means of the knob K, the blind C may be slid back and _ for- 
ward, 

The crank-arm L and bar M are made of such a length, that when 
the blind is pushed fully forward, the joint between the arm L and 
bar M may drop below the horizontal line, and thus lock the blind 
shut. The blind, when fully open, is locked in the same way, so 
that the blinds can neither be opened nor closed without operating 
the said shaft J. | 

I claim as new, and desire to secure by letters patent— 

The combination and arrangement of the shaft J, arm L, and piv- 
oted bar M, with the blind C, substantially as herein shown and de- 
scribed, and for the purpose set forth. 

DANIEL KIDDER. 

Witnesses : 

WALTER AIKEN. 
PARKER C. HANCOCK. 


(Here follows diagram marked p. 221.) 
222 Unirep Srates PATENT OFFICE. 
Joun IF. Mapison and Henry McLavuauatiy, of St. Louis, Missouri, 
Improvement in Street-Cars. 


Specification forming part of Letters Patent No. 93522, dated Au- 
7 gust 3, 1869. 


To all whom it may concern: 

Be it known that we, John F. Madison and Henry McLaughlin, 
of St. Louis, in the county of St. Louis and State of Missouri, have 
made certain new and useful improvements in gates for street-cars 
and similar vehicles; and we do hereby declare that the following 
is a full and true description thereof, reference being had to the 
accompanying drawings, and to the letters of reference marked 
thereon. 

This invention relates to the gates or doors to be used on the plat- 
forms of street-cars and similar vehicles, and, in the usual applica- 
tion of said invention, the same acts to prevent ingress of passengers 
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at the forward steps and platform, in order to prevent injury to 
which persons using said steps and platform may be liable. 

Said invention is in the arrangement for supporting the gate, so 
as to exclude passengers from stepping upon the platform or the steps 
leading thereto, and at the same time being so arranged that said 
gates may be readily opened and swung back, and leave a free pas- 
sage when the platform is intended for use as a passage. 

To enable those herein skilled to make and use our said inven- 
tion, we will now more fully describe the same, referring to the ac- 
companying figures 1 and 2 as elevation and plan, respectively, of 
the gate closed, and to Fig. 3 asan elevation showing the gate swung 
open. 

We form the grate A of iron or other substantial material, and 
hinge the same by the loops a to the side rail, B, arranged on ‘the 
car-body C. Said loops a may slide up or down upon the rail B, in 
accordance with the movement given to the gate A. When said gate 
is closed, as in Figs. 1 and 2, the same passes down to the edge of 
the step c, thus preventing persons from obtaining a foothold, and 
effectually barring all entrance. In said position the forward edge 
of the gate rests, by its side prongs, a’, against the rod D, attached 
to the dash-board E and the platform F. ‘To prevent the gate from 
being pressed back, the end rail, a, of the same presses against the 
part f of the platform, and the highest prong, a*, engages in the kerf 
dof the rod D. By the curved form of the top of the rod D, the 
engagement of the prong a? in the kerf d serves ‘also to sustain the 
weight of the gate in whole or in part. By raising the gate verti- 
cally, it is disengaged from said closed position, and when the lower 
end thereof clears the platform F it may be swung back, and, rest- 
ing against the front side of the car-body, is sustained and held in 
place by the catch g, inco which one of the prongs, a’, drops. 

In order that the inner edge of the grate shall not obstruct or 
project, to cause discomfort or damage to the clothes of passengers 
In passing, we arrange the guard-rail H, shielding the projections 
a’ a®. 

Having thus fully described our said invention, what we claim 
is— 

1. The gate A, its loops a, the rail B, the prongs a’ a®, and the rod 
D, with its kerf d, when arranged with the platform F and dash- 
board E, substantially as set forth. 

2. The gate A, its loops a, the rail B, the prong a’, and catch 
g,and guard H, all combined and arranged substantially as set 
forth. 7 : 

In witness of said invention we have hereunto set our hands in 
presence of witnesses. 

JOHN F. MADISON. 
HENRY McLAUGHLIN. 
Witnesses : 
WILLIAM W. HERTHEL. 
ROBERT BURNS. 
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223 [Coat of arms. | 


A. D. 1872, 27th May. No. 1602. 


Specification of Samuel Smith. Opening and Shutting Carriage Doors. 
224 [Coat of arms. | 
A. D. 1872, 27th May. No. 1602. 
Opening and Shutting Carriage Doors. 


Letters patent to Samuel Smith, of Halesworth, in the county of Suf- 
folk, for the invention of “improvements in the mode of opening 
and shutting doors of vehicles and in apparatus therefor, which 
improvements are more particularly applicable to common road 
carriages.” 

Sealed the 15th November, 1872, and dated the 27th May, 1872. 


Provisional specification left by the said Samuel Smith, at the office 
of the commissioners of patents, with his petition, on the 27th May, 
1872. 

I, Samuel Smith, of Halesworth, in the county of Suffolk, do 
hereby declare the nature of the said invention for “ improvements 
in the mode of opening and shutting doors of vehicles and in appa- 
ratus therefor, which improvements are more particularly applicable 
to common road carriages,” to be as follows: 

The improvements consist in making suitable communication be- 
tween the doors or fasteners thereof of common road carriages and 
the driving seat or seats of such carriages for the purpose of ena- 
bling the driver or occupant of the driving seat to open or shut the 
said doors without descending from the driving seat. 

The improvements may also be applied to railway carriages, and 

may be performed by applying various cords, wires, or rods 

225 = acting by means of convenient pulleys and attached or com- 

municating with locks, bolts, springs, or fastenings on or in the 
door or doors and furnished with convenient handle or handles, lever 
or levers, situated at or near the front or driving seat, orin the case of 
railway carriages in or near the guard’s van, so that the occupant 
thereof may by pulling, pushing, lifting, or pressing, or by other 
suitable means move the handle or handles aforesaid and cause the 
cords, wires, or rods to open or shut the door or doors of the said 
carriages. 

The accompanying drawing will serve further to illustrate the in- 
vention and a convenient mode of carrying the same into effect. 


(Here follow drawings marked pp. 226 & 227.) 


ais the handle made with a joint at b and hung on a pin at ¢, 
resting ou a plate at d. eis the cord for opening the door, and is 
attached to the handle a at f, and runs over convenient pulleys 
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round the roof, and is attached to the lever g at the point h. The 
lever g is hung on a pin or joint, 7, and has the needle 7 attached at 
the joint & Inside the door is the needle 1, connected at m with the 
shaft n, working on the pin 0, having the plate p attached at gq, 
which runs to the self-acting slam lock r, and is attached to the bolt 
of the lock ats. The handle a, being lifted up and working on the 
pin c, draws the cord round the pulleys and raises the lever g, which 
forces out the needle 7. This needle strikes another needle, /, which 
moves the shaft n, and by means of the plate p draws back the bolt 
of the lock r, and the door instantly opens. ¢ is the spring of the 
slam lock. uw is the spring to force the shaft n to its proper position 
when the door is-open or shut, and v is the spring to keep tlie lever 
g in its proper place when the door is open or shut. w is the cord, 
attached to the handle a at z, for shutting the door, running round 
the roof parallel with the cord e and attached to the doorat y. By 
moving the handle a forward, which will then work upon the joint 
b, the cord will shut the door and the spring lock r fastens it. 


Specification in pursuance of the conditions of the letters patent 
filed by the said Samuel Smith in the Great Seal Patent Office on 
the 26th November, i872. 


To all to whom these presents shall come I, Samuel Smith, of 
Halesworth, in the county of Suffolk, send greeting : 
228 Whereas Her Most Excellent Majesty Queen Victoria, by 
her letters patent bearing date the twenty-seventh day of 
May, in the year of our Lord one thousand eight hundred and sev- 
enty-two, in the thirty-fourth year of her reign, did, for herself, her 
heirs and successors, give and grant unto me, the said Samuel Smith, 
her special licence that I, the said Samuel Smith, my executors, ad- 
ministrators, and assigns, or such others as I, the said Samuel Smith, 
my executors, administrators, and assigns, should at any time agree 
with, and no others, from time to time and at all times thereafter 
during the term therein expressed, should and lawfully might make, 
use, exercise, and vend, within the United Kingdom of Great Britain 
and Ireland, the Channel Islands, and Isle of Man,an invention for 
“improvements in the mode of opening and shutting doors of vehi- 
cles and in apparatus therefor, which improvements are more par- 
ticularly applicable to common road carriages,” upon the condition 
(amongst others) that I, the said Samuel Smith, my executors or ad- 
ministrators, by an instrument in writing under my or their or one 
of their hands and seals, should particularly describe and ascertain 
the nature of the said invention and in what manner the same was 
to be performed and cause the same to be filed in the Great Seal Pat- 
ent Office within six calendar months next and immediately after 
the date of the said letters patent: : 

Now know ye that I, the said Samuel Smith, do hereby declare 
the nature of my said invention and in what manner the same is to 
be performed to be particularly described and ascertained in and by 
the following statement: 4 

The improvements consist in making suitable communication be- 
tween the doors or fasteners thereof of common road carriages aud 
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the driving seat or seats of such carriages for the purpose of enabling 
the driver or occupant of the driving seat to open or shut the said 
doors without descending from the driving seat. 

The improvements may also be applied to railway carriages and 
may be performed by applying various cords, wires, or rods acting 
by means of convenient pulleys and attached or communicating 
with locks, bolts, springs, or fastenings on or in the door or doors 
and furnished with convenient handle or handles, lever or levers, 
situated at or near the front or driving seat, or in the case of railway 

carriages in or near the guard’s van, so that the occupant 
229. thereof may by pulling, pushing, lifting, or pressing, or by 

other suitable means move the handle or handles aforesaid 
and cause the cords, wires, or rods to open or shut the door or doors 
of the said carriages. 

The accompanying drawing will serve further to illustrate the in- 
vention and a convenient mode of carrying the same into effect. 

a is the handle made with a joint at band hung on a pin ate, rest- 
ing on a plate atd. eis the cord for opening the door, and is at- 
tached to the handle a at f, and runs over convenient pullevs round 
the roof, and is attached to the lever g atthe pointh. The lever gis 
hung on a pin or joint, i, and has the needle j attached at the joint 
k. Inside the door is the needle J, connected at m with the shaft n, 
working on the pin 0, having the plate p attached at g, which runs 
to the self-acting slam lock r, and is attached to the bolt of the lock 
ats. The handle a, being lifted up and working on the pin c, draws 
the cord round the pulleys and raises the lever g, which forces out 
the needle j. This needlestrikes another needle, /, which moves the 
shaft n,and by means of the plate p draws back the bolt of the lock 
r,and the door instantly opens. ¢ is the spring of the slam lock. w 
is the spring to force the shaft n to its proper position when the door 
is open or shut, and v is the spring to keep the lever g in its proper 
place when the door is openor shut. w is the cord, attached to the 
handle a at z, for shutting the door, running round the roof parallel 
with the cord e and attached to the door aty. By moving the han- 
dle a forward, which will then work upon the joint 6, the cord will 
shut the door and the spring Jock r fastens it. 

In witness whereof I, the said Samuel Smith, have hereunto set 
my hand and seal this twenty-third day of November, in the year 
of our Lord one thousand eight hundred and seventy-two. 

SAMUEL SMITH. [1 s.] 


(Here follows diagram marked p. 230.) 
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231 Unirep Sratres Parent Orrice. 
Joun F. Woivensak, of Chicago, Illinois, 
Improvement in Transom Lifters and Locks. 


Specification forming part of Letters Patent No. 136 6,801, dated March 
11, 1873. 


To all whom it may concern : 

Be it known that I, John F. Wollensak, of Chicago, in the county 
of Cook and State of Illinois, have invented «a new and improved 
transom lifter and lock; and I do hereby declare the following to 
be a full and exact description of the sate, reference being had to 
the accompanying drawing forming part of this specification, in 
which— 

Figure 1 is a perspective view, Fig. 2 is a side elevation, and Fig. 
J is a section. 

Similar letters of reference in the accompanying drawing denote 
the same parts. 

Transom-lifters have heretofore been constructed with a long up- 
right rod or handle jointed at its upper end to a lifting-arm which 
extends to and is connected with the side or edge of the transom- 
sush, the sash being opened or closed by a vertical movement of the 
long rod. When thus constructed the upright rod is liable to be 
bent by the weight of the transom, owing to the want of proper sup- 
port at and above the point of junction between the long rod and 
the lifting-arm. The object of my invention is to remedy this diffi- 
culty by constructing and arranging the parts so that they will re- 
ceive the proper support at the proper points; to accomplish which 
I first prolong the upright rod to some distance above the point of 
junction with the lifting-arm, and pass the end thus prolonged 
through a guide affixed to the wall above said joint; and, secondly, 
I provide the upright rod with a friction-roller at said point of 
junction arranged to bear against the wall and help sustain the 
weight of the sash, substantially as I will now proceed to set forth. 

In the drawing, D is the door; T, the transom-sash, pivoted at 
top, bottom, or middle, as preferred ; A, the lifting-arm that con- 
nects the sash to the upright rod; U,the upright rod, passing through 
two guides, G G’, one above and one below the point of junction with 
the lifting-arm ; R, a friction-roller secured to the lifting-rod so as 
to bear against the wall and support said rod at its point of junction 
with the lifting-arm ; n n, notches cut in the upright rod to receive 
the end of the set-screw; and s, a set-screw arranged in connection 
with the lower guide and the rod U so as to be convenient of opera- 
tion, fur the purpose of fixing the transom at any required angle. 
The upright rod is thus supported at three points, to wit, above, 
below, and at the joint where it sustains the weight of the transom. 
It can also be adjusted and securely fastened so as to open the sash 
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as much or as little as may be desired, and to lock it in that 
position. 
Having thus described my invention, what I claim as new is— 
1. The roller R, arranged at the junction of the lifting-arm A and 
upright rod U, ina transom- lifter, substantially as and for the pur- 
pose described. 
The guide G’, arranged above the junction of the lifting-arm 
a upright rod, in ‘combination with the prolonged rod U, the guide 
G, and arm A, substantially as and for the purpose specified. 
JOHN F. WOLLENSAK. 
Witnesses: _ 
» G. HULCHE. 
JOHN H. SHINKEL. 


(Here follows diagram marked p. 232.) 
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Avoustus H. Gipprs, of Norwalk, Connecticut. 


Improvement in Shutter- Workers. 


Specification forming part of Letters Patent No. 138,879, dated May 
13, 1873; application filed February 12, 1873. 


To all whom it may concern: 


Be it known that I, Augustus H. Gibbs, of Norwalk, in the county 
of Fairfield and State of Connecticut, have invented a new and im- 
proved device for operating window-shutters; and I do hereby de- 
clare the following to be a full, clear, and exact description thereof, 
which will enable those skilled in the art to make and use the same, 
reference being had to the accompanying drawing forming part of 
this specification, in which drawing— 

Figure 1 represents a horizontal section of this invention. Fig. 
2 is a transverse vertical section of the same. 

Similar letters indicate corresponding parts. 

This invention consists in combining with a window-shutter a 
bell-crank lever, which has its fulcrum on a pivot secured in the 
window-sill outside of the window, and one arm of which connects 
by a link with a bracket secured to the shutter, while its other arm 
connects with a button that slides in a segmental slot in the win- 
dow-sill inside the window, in such a manner that, by moving the 
button in its segmental guide-slot, the shutter can be opened or 
closed without opening the window. The button is so arranged that 
it can be secured in any part of its guide-slot so as to retain the 
shutter in any position into which it may be brought. 

In the drawing, the letter A designates a shutter, which swings on 
hinges a in the usual manner. Close to the lower hinge i is a bracket, 
b, secured to the shutter, and this bracket connects, by i a curved link, 
c, with one arm, d,of the bell-crank lever de. This bell-crank lever 
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has its fulcrum on a pivot, f, secured in the window-sill outside of 
the window, and its arm e connects with a button, g, which slides in 
a segmental guide-slot, kh, in the window-sill inside of the window. 
By moving this button in its guide-slot the shutter is opened or 
closed. ‘The button g is screwed into the arm e of the bell-crank 
lever, and it is provided with a flange which bears on the surface of 
the guide-plate h, so that by screwing up said button the arm é is 
drawn up tight against the inner surface of the guide-plate, and the 
shutter is retained in the position which it may occupy. 


When the shutter is constructed in two halves, as shown in the 


drawing, each shutter is provided with its distinct device for open- 
ing, closing, or fastening the same; and I am enabled to secure the 
shutters in their closed position or in their open position, or In any 
intermediate position in which the same may be brought; further- 
more, the shutter can be operated without raising the windows, and 


the ordinary devices for retaining the shutters when the same are — 


open or closed can be dispensed with. 

My device has also the great advantage that it does not produce 
any objectionable projection on the interior of the window-frame, 
and, if properly constructed, it will form an ornament for the win- 
dow. 

I do not claim a chain, made up of a series of links, working ina 
guide and operated upon by a thumb-screw for opening and closing 
a shutter; neither do I claim, broadly, operating a shutter from the 
inside of the window-sash by means of the two pivoted curved levers, 
for such devices are old and well known, and require much strength 
to operate them, besides, the operating-lever projects on the interior 
beyond the sill, and while the mechanism upon the shutter and its 
lever are exposed on the outside, thus disfiguring the finish of the 
shutters. 

What I claim as new, and desire to secure by letters patent, is— 

1. The bell-crank lever de pivoted at f on the outside sill, one 
arm of which is pivoted to the curved link ¢ of the bracket 4, while 
its other arm connects with the adjustable button g, moving in the 
guide-plate fh, secured to the sill inside of the window, the whole 
combined and arranged, substantially as described, for operating a 
window-shutter or blind, as set forth. 

2. The bell-crank lever de pivoted at f on the outside sill, in com- 
bination with the curved link c, said link being pivoted to the 
bracket and to the lever, as shown, for operating in connection 
with the button 9 moving in the guide-plate A arranged on the sill 
inside of the window, the several parts being constructed, substan- 
tially as described, for opening and closing a window-blind, as set 
forth. 

AUGUSTUS H. GIBBS. 

Witnesses : 

GEORGE H. RAYMOND. 
JOHN N. MARIE. 


ee 
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234 {Coat of arms. ] 
A. D. 1873, 21st February. No. 653. 


Specification of Thomas Poolly Cooper. Closing and Fastening Railway 
Carriage Doors. 


235 [Coat of arms. | 
A. D. 18738, 21st February. No. 655. 
Closing and Fastening Railway Carriage Doors. 


Letters patent to Thomas Poolly Cooper, of No. 3 Frideswide Place, 
Kentish Town, in the county of Middlesex, gentleman, for the 
invention of “an improved mode and means for closing and fast- 
ening railway carriage doors.” 


Sealed the 19th August, 1873, and dated the 21st February, 1873, 


Provisional specification left by the said Thomas Poolly Cooper at 
the office of the commissioners of patents, with his petition, on the 
21st February, 1873. 


—, Thomas Poolly Cooper, of No. 3 Frideswide Place, Kentish 
Town, in the county of Middlesex, gentleman, do hereby declare the 
nature of the said invention for “an improved mode and means for 
closing and fastening railway carriage doors” to be as follows: 

For the closing simultaneously and fastening of the whole of the 
doors of a railway passenger train before its departure from any 
station or depot, and on arrival at any station or depot the unfasten- 

ing of every door, but without opening.—To accomplish this 
236 the hinges at present used are removed from the doors, and 

at the top and bottom of each door are pins and plates of 
steal or other metal, to one of which is attached an arm, which 
works in grooves in a continuous bar extending along the carriage 
and connected by a coupling with the next carriage, and so on 
throughout the entire train, the entire working to be under the con- 
trol of the guard or other person having charge of the train. 


Specification in pursuance of the conditions of the letters patent 
filed by the said Thomas Poolly Cooper in the Great Seal Patent 
Office on the 21st August, 1875. 


To all to whom these presents shall come I, Thomas Poolly Cooper, 
of No. 3 Frideswide Place, Kentish Town, in the county of Mid- 
dlesex, gentleman, send greeting : 

Whereas Her Most Excellent Majesty Queen Victoria, by her let- 
ters patent bearing date the twenty-first day of February, in the 
year of ovr Lord one thousand eight hundred and seventy-th ee, in 
the thirty-sixth year of her reign, did, for herself, her heirs and suc- 
cessors, give and grant unto me,the said Thomas Poolly Cooper, her 
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special license that I, the said Thomas Poolly Cooper, my executors, 
administrators, and assigns, or such others as I, the said Thomas 
Poolly Cooper, my executors, administrators, and assigns, should at 
any time agree with, and no others, from time to time and at all 
times thereafter during the term therein expressed, should and law- 
fully might make, use, exercise, and vend, within the United King- 
dom of Great Britain and Ireland, the Channel Islands, and Isle of 
Man, an invention for “an improved mode and means for closing 
and fastening railway carriage doors,” upon the condition (amongst 
others) that I, the said Thomas Poolly Cooper, my executors or ad- 
ministrators, by an instrument in writing under my or their or 
one of their hands and seals, should particularly describe and ascer- 
tain the nature of the said invention and in what manner the same 
was to be performed and cause tlie same to be filed in the Great 
Seal Patent Office within six calendar months next and imme- 
diately after the date of the said letters patent: 


(Here follows diagram marked p. 237.) 


238 Now, know ye that I, the said Thomas Poolly Cooper, do 

hereby declare the nature of my said invention and in what 
manner the same is to be performed to be particularly described 
and ascertained in and by the following statement : 

This invention has for its object the closing and fastening simul- 
taneously and unfastening without opening the doors of a railway 
passenger train by means of a combination of rods and levers. For 
these purposes tlhe hinges at present used to railway carriage doors 
are removed and the frame-work so altered that by fixing the pin 
A at the top and bottom of each door the door shall work on the 
hinge side in a groove. To one pin of every door’ is attached the 
levers B, which work into slots cut into the longitudinal bars C. 
These bars are attached to the arms D, which are attached to the rack 
E, into which the bevel wheel F works, being actuated by the con- 
tinuous rod G, which extends the entire length of the train, having 
a ball-and-socket joint between each carriage, this rod being worked 
by machinery to be fixed in the guard’s van or elsewhere, as cir- 
cumstances may require. 

In order that when by means of the above-described apparatus 
the doors have been closed they may be locked. The pins H, which 
are attached to the rack, are furnished with the two wedges I, one at 
each end. These are connected by means of the rods J to the small 
keys K, which are driven by force of the springs L into slots in the 
longitudinal bar C, and the keys, being held firmly in the groove in 
which they work, keep the longitudinal bar fixed, and the bar being 
thus fixed the levers cannot be moved; or, in other words, the doors 
cannot be opened, they being secured by the levers which run into 
the slots of the longitudinal bar. To release the longitudinal dar 
therefore it is necessary to withdraw the keys, which is done by 
means of the wedge I fixed to the pins H on the rack, which wedge, 
by partaking of the motion of the rack itself, draws the key out of 
the slot in the longitudinal bar, and thus releasing it allows the 
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aforesaid bar to be moved. The door-pin lever being thus released, 
the door can be opened at pleasure. 

In order that the doors on one side may remain permanently 
closed and fastened it will be necessary to turn the handle M, on the 

spindle of which is a small arm, which raises the rod J off 
259 the wedge I, which prevents the key K from being pulled 
out of the slot in the longitudinal bar C. 

In witness whereof I, the said Thomas Poolly Cooper, have here- 
unto set my hand and seal this twenty-first dav of August, in the 
vear of our Lord one thousand eight hundred and seventy-three. 

| THOS. P. COOPER. [1L. s.] 


(Here follows diagram marked page 240.) 
241 | Unitep States PATENT OFFICE. 
Joun STEPHENSON, of New York, N. Y. 
Improvement in Devices for Operating Street-Car Doors. 


Specification forming part of Letters Patent No. 147,190, dated Feb- 
ruary 3, 1874; application filed September 3, 1872. 


To all whom it may concern: 


Be it known that I, John Stephenson, of the city, county, and 
State of New York, have invented certain new and useful improve- 
ments in pulleys for street-cars, of which the following is a full, clear, 
and exact description, reference being had to the accompanying 
drawings making part of this specification, in which— 

Figure 1 represents a pulley, adapted more particularly for use at 
the front end of the car; and Fig. 2 is intended to be employed at 
the rear end of the car. 

In the modern construction of fare-box street-cars, so called, the 
rear or entrance door is mounted in such manner as to slide later- 
ally, instead of swinging upon hinges, and is operated by the driver 
by means of a cord or cords, which pass through the hand-rails 
near the roof of the car. As will be readily understood, the cord, 
after leaving the hand-rail, must turn ata right angle to slide the 
door into and out of a recess formed for its reception in the end of 
the car, and must pass over pulleys placed in the angle thus formed 
in said cord. The object of my invention is to produce a pulley 
which shall be especially adapted for this purpose; end to this end 
the invention consists in, first, mounting the pulley or sheave in an 
inclosing shell, having a tangential tube or tubes, through which 
the pull-cord is guided to or from the pulley ; second, in combining 
the hollow hand-rail with the tangential tubes of the pulley-shell, 
whereby the shell may be made to support tie,end of the rail, and 
effectually protect the cord against accidental displacement or 
injury. The invention further consists in certain details of con- 
struction, as will be hereinafter described. 
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In the drawings, A A’ represent a circular shell, case, or box, di- 
vided centrally into two parts, and adapted to receive an ordinary 
grooved pulley or sheave. Bvy preference, I form the pulley with a 
ceitral hub or boss, which fits into and is supported by a seat, a, cast 
in each half of the shell, the hub of the pulley being bored so gs to 
admit a rivet, which assists in securing the two parts of the case to 
each other. a' a® are tubes, cast with the shell, and arranged tan- 
gentially to the circle occupied by the sheave, and at right angles to 
each other. The semi-cylindrical sheaves which form tube a? form 
less than a complete cylinder, leaving open slots a® between their 
ends, as plainly shown in the drawings. The outside of this tube 
is made slightly tapering. B is a ring, fitting the tube accurately. 
C represents the front end of the hand-rail, which fits closely into 
the end of tube a®, in which it is clasped tightly by driving on the 
ring B, the elasticity of the metal permitting the necessary compres- 
sion of the two portions of the tube. a? are lugs or ears cast upon 
shell A A’, by means of which the device may be secured to the 
wall of the car. a‘ are webs, through which rivets pass, as shown. 
D represents the rear end of the hand-rail. E isa shell, usually 
cast In one piece, and inclosing another pulley, F, one side being open 
for the insertion of the sheave. This shell has also a tangential 
tube, E’, similar to those attached to shell A A’. eis a flange pro- 
jecting from shell E,in such relation to the open side é’ that when 
the flange is secured to the wall with the part e’ projecting through a 
mortise, the periphery of the sheave shall be on a line with the inner 
face of the wall, so that the cord shall pass readily to the door. 

It will be understood that two sets of these pulleys and, hand-rails 
are required in those cars in which the driver both opens and closes 
the door by hand—that is, without the employment of weights or 
counter-balances—the tubes a' in each turning inward toward the 
driver from each side of the door; and, when preferred, a single 
continuous cord may extend from one side of the door through tube 
KE’, through hand-rails D C, through tubes a? a', across the doorway, 
and back through the other set of devices to the opposite side of the 
door; and it is apparent that the cord is entirely hidden from sight 
and protected from injury from the time it leaves the door until it 
reaches the driver. 

After the pulleys are in position the cord can be thrust through 
them and through the hand-rail before said rail is inserted in the 
tubes, after which the rail can be put in place by inserting one end, 
C,in tube a? far enongh to permit end D to enter tube E’, when it 
(the rail) may be secured by driving on ring B, as has been ex- 

plained above. I do not wish to be limited to the method 
242 ~=shown of connecting the rail with the tubes, as they may be 

screwed in, or any other well-known joint may be adopted ; 
but I regard this as being very convenient and effective. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The pulley case or shell provided with the tangential tube, one 
or more, through which the cord is guided to the sheave, substan- 
tially as described. 
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2. The pulley-shell provided with tangential sleeves, in combina- 
tion with the hollow hand-rail, substantially as described. 

3. The pulley--hell A A’, provided with lugs or ears a’, for secur- 
ing said shell to the wall of the car, as set forth. 

4. The pulley-shell A A’, provided with the circular seats a, in 
combination with the pulley having projecting hubs, by means of 
which. the pulley is supported in said seats, and with a rivet passing 
through said hubs to secure the two parts of the shell together, sub- 
stantially as described. 

5. In combination with the tube a®, provided with the slots a’, the 
ring’ B, substantially as and for the purpose set forth. 

JOHN STEPHENSON. 

Witnesses : 

STUART A. STEPHENSON. 
LEANDER M. De La MATER. 


(Here follow diagrams marked pp. 243, 244, 245, 246.) 
247 Unitep States Patent OFFIice. 
JOHN STEPHENSON, of New York, N. Y. 
Improvement in Devices for Operating Street-Car Doors. 


Specification forming part of Letters Patent No. 155,118, dated Sep- 
tember 15, 1874; application filed January 5, 1874. 


Case B B. 


To all whom it may concern : 

Be it known that I, John Stephenson, of New York, in the county 
of New York and State of New York, have invented certain new 
and useful improvements in the method of operating street-car 
doors ; and I do hereby declare the following to be a full, clear, and 
exact description of the invention, such as‘will enable others skilled 
in the art to which it pertains to make and use it, reference being 
had to the accompanying drawings, which form part of this specifi- 
cation, In which— 

Figure 1 represents a bottom view or plan of a square-ended car 
having my improved method of operating the door applied thereto, 
and Fig. 2 a vertical section of the same as taken through the line 
zxof Fig. 1. Fig. 3 represents a plan or bottom view of a car hav- 
ing a semicircular extension at the rear, and door moving in a cir- 
cular way, having my improved method of operating the door ap. 
plied thereto, the running-gear of the car being removed ; and Fig- 
4,a rear elevation of the same. Figs. 5 and 6 represent bottom 
views of modifications of my improved method as applied to Fig. 3, 
or the car with the semicircular extension; Fig. 7, a detached view 
of the door-leg and roller, and Fig. 8 a modified form of the operat- 
ing-lever. Fig. 9 represents another modification of my method of 
operating the door. 
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The extensive use of street-cars managed without the aid of a 
conductor has created a demand for methods by which the driver 
can operate the rear door of thecar. My present invention relates 
solely to an improved method of effecting this object, and is espe- 
crally adapted to cars having an inclosed extension beyond the rear 
of the car-body, although it also works well on cars of ordinary 
form. This improved method consists in combining a rock-shaft in 
the front of the car with the door in the rear in such manner that 
the driver, by turning the former through the instrumentality of a 
crank handle or lever arranged on one of its ends, and within con- 
venient reach of his hand, can open or shut the door, according to 
the direction in which he turns it, by reason of an arm or arms se- 
cured to its other end, and of a suitable connection-or connections 
made between it or them and the door. 

To enable others skilled in the art to make, construct, and use my 
improvement, [ will now proceed to describe its parts in detail, omit- 
ting a particular description of such parts of a car as are non-essen- 
tial to a full understanding of my present invention. 

In Figs. 1 and 2 the car is represented as being of the ordinary 
form—that is to say, of an oblong form, and having the door, on 
being opened and shut, sliding in a right line across the end of the 
car. Immediately at the front end, and slightly at one side of the 
driver's platform A, 1n suitable bearings a, secured to the frame of 
the dash-board B, is mounted a rock-shaft, C, having a crank handle 
or lever, 4, secured to or otherwise formed on one end, for the use of 
the driver, and an arm or lever, ¢, at its other end, through which 
and a suitable device or devices to open or shut the passenger-door 
at the rear of the car. A suitable device for this purpose is repre- 
sented in Figs. 1 and 2 of the drawings, and which cansists of a stout 
rod, d, pivoted at one end to the outer end of the arm c, and at the 
other to one end of an operating-lever, ¢(in this case of angular 
form), and having its fulerum, at or near the apex of its angle, on 
a pivotal pin, f, fastened, by means of a plate, g, to the bottom of the 
car. To the other end of the angle-lever e is pivoted one end of 
another arm or lever, 4, the other end of which is pivoted to the 
end of an arm, 7’, suitably attached to the door D. In this case the 
arm 7’ is secured to one of the plates which support the axle of the 
ordinary grooved rollers or sheaves n, that carry the door D, and of 
which there are two, and run ona way, 0, secured to the upper side 
of the end rail of the car; but the car may have its door hung to 
run or roll by any of the known methods, in either of which cases, 
however, a guide-slot, m, is used, through which the leg i’ passes or 
extends, and is then connected to the arm h, as before described. 
The door thus connected with the rock-shaft C can be instantly 

opened or closed by simply turning the crank bin the re- 
248 quired direction. This mode is specially adapted to the op- 

erating of car-doors which slide or move in a straight line, 
as in the ordinary square-ended car, or in cars having an extension 
in the rear, with straight sides set at an angle to each other,and pro- 
vided with a door moving ina right line. In Figs. 3 and 4 the same 
device is represented as being applied to the door of a car with a 
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curved extension, E, in rear, the door in this case being correspond- 
ingly curved, and when — or shut traveling in a correspond- 
ingly-curved ‘way. The device in this case simply differs in the 
construction or shape of the operating-lever e. In the former case 
it was made crooked or angular, and pivoted at the angle; in this 
it is straight, and pivoted at one end to the bottom of the car, and 
radial to the curve of the extension, its outer end being attached, or 
rather mounted, directly upon the lower end of the door-leg i’ as on 
a pivot, and on which it is kept in place by a screw-nut or other 
suitable device. ‘The connecting-rod d in this case is pivoted to the 
lever e at or near its middle, according to the length of throw of the 
arm ¢ on the end of the rock-shaft C, so that it shall be able fully to 
open or close the door, and no more. A stop-piece, 8, in both cases, 
is arranged at the side of the arm c, to arrest its course when the 
door has been fully opened or closed to prevent unnecessary jar and 
shattering of the glass. 

This car, with its inclosed extension, like the ordinary car, may — 
have its rear door hung to roll or run by any of the known methods, 
although it is deemed better to have the rail or way o external of 
the car,and the door supported by two legs, 7 and 7’, the foot of one, 
i, being bent around to form an axis for one of the supporting 
sheaves or rollers n, and the foot of the other leg, i’, resting in the 
end of the lever e, which operates the door. . A spur, z, secured to 
to the inner side of this leg, forms the axis of the other or second 
sheave or roller. 

The door, as thus connected to the rock-shaft, is operated by the 
driver, through the medium of the handle 4, by a pull-and-push 
motion of the connecting-rod d, according as the door is intended to 
be opened or shut. 

The connection between the operating-lever e and the rock-shaft 
may be modified by using two smaller rods, or their equivalents (two 
cords or chains, p, Fig. 6), in which case the power will be trans- 
mitted to the door both ways by a pull-motion. ‘To this end the 
operating-lever e should have its back end to extend beyond thie ful- 
crum of the lever, and fork, so as to receive the two pull-connec- 
tions, and so as each shall be equidistant from the fulcrum ; or it 
may be desirable to give its back end the form shown at w in Fig. 6. 
In either event the use of such will involve the use of two arms or 
a cross-head, g,on the lower end of the rock-shaft, as shown in Figs. 
5 and 6. Or the pull-connections, when they consist of cords or 
chains, may be connected directly to the two legs of the door, and 
to the cross-head q at their other ends, as shown in Fig. 5,in which 
case a grooved friction roll or rolls, ¢t, may be used with advantage 
as a fulcrum for the flexible levers (the cords or chains) whereby 
to open or close the door; or the rolls ¢ may be dispensed with, and 
the cords or chains crossed in their passage to the reverse ends of 
the cross-lead ; or the door of the curved extension may be closed 
by the use of a straight pivoted lever, e, having a single rearward 
extension, such as that shown in Fig. 8, to the extremity of which 
the outer end of the arm c of the rock-shaft, by means of a longi- 
tudinal slot cut therein, may be pivoted, while its inner end would 

19—304 
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be pivoted to the leg or pendant secured to the lower part of the 
door. 

Many other ways may be described of operating the door through 
the medium of a rock-shaft carrying a handle for the use of the 
driver, and an arm or arms at its other end for operating the door, 
such as that shown in Fig. 9; but as such would not in any degree 
alter the principle of my invention, it is not deemed necessary to 
describe them, nor are such deemed unprotected by this patent. 

Having described my invention, what I claim as new, and desire 
to secure by letters patent, is— 

A rock-shaft, C,carrying at one end a crank-handle, 4, at the front 
of the car, and at the other an arm or arms, c, in combination with 
a car and car-door, the arm or arms c being suitably connected to 
the latter, in the manner substantially as and for the purposes set 
forth. 

In testimony that I claim the foregoing I have hereunto set my 
hand this 23d day of December, 1873. 

JOHN STEPHENSON. 

Witnesses : 

JOHN 8. PUGH. 
WILLIAM J. WALKER. 


(Here follows diagram marked p. 249.) 
250 Unitep States Patent OFFICE. 
Grorce M. Britt, of Philadelphia, Pennsylvania. 
Improvement in Operating Car-Doors. 


Specification forming part of Letters Patent No. 157,368, dated De- 
cember 1, 1874; application filed October 22, 1874. 


To all whom it may concern: 


Be it known that I, George M. Brill, of the city and county of 
Philadelphia and the State of Pennsylvania, have invented a new 
and useful improvement in operating car-doors; and I do hereby 
declare the following to be a clear and exact description of the na- 
ture thereof, sufficient to enable others skilled in the art to which 
my invention appertains to fully understand, make, and use the 
same, reference being had to the accompanying drawings making 
part of this specification, in which— 

Figure 1 isa longitudinal vertical section in line z z, Fig.2. Fig. 
2 is a front view, the front wall of the car being removed. 

Similar letters of reference indicate corresponding parts in the two 
figures. 

This invention relates to the operation of a car-door from the front 
platform ; and consists of a slotted arm, which engages with a pin 
or stud on the car-door, and, reciprocating by means of a rock-shaft, 
imparts the necessary opening and closing motions of the door. 


G6. M@. BRILL. ANG 
Operating Car Deers. 
No.157,368. Patented Dec. 1, 1874. 
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The rock-shaft extends forward to the front part of the car, and is 
engaged by a lever, which is under control of the driver, and con- 
structed of two parts to increase the leverage, which is another fea- 
ture of my invention. 

Referring to the drawings, A represents the body of a car, and B 
the door sliding at the rear thereof. At the bottom of the car there 
is mounted a rock-shaft, C, which extends longitucinally and carries 
at its rear end an arm, D, which projects upwardly in a space in the 
rear wall or walls of the car. The upper portion of the arm D is 


slotted in the direction of its length, as at a, and into the slot is fitted 


a pin or stud, E, which is secured to the door B and extends longi- 
tudinally therefrom. 

The front portion of the shaft is operated by a lever, F, which 
should be within reach of either the foot or hand of the driver, said 
lever having an axis on the floor or bottom of the car, and carrying 
a toothed segment, G, which meshes with another segment, G’, se- 
cured to the rock-shaft. 

In lieu of the segments the lever may be extended below its axis 
and an arm secured to the rock-shaft, and by means of a slot and 
pin the power of the lever may be communicated to the rock-shaft. 

The operation is as follows: The driver wishing to open the door 
depresses, by foot, the proper side of the lever F, which thus causes 
a rotation of shaft C and moves the arm ID therewith, which arm de- 
scribing the are of a circle, draws the door with it, but owing to the 
slot a it permits a right-lined movement of the dour, so that there is 
no rising or binding of the latter. 

Should a hand-lever be employed, the operation will be similar to 
that of the foot-lever just described. 

It will be seen that by properly operating the lever the door will 
be closed, the movement of parts being in reverse order to that per- 
formed in opening the door. 

It will also be seen that by means of the gearing G G’ a short mo- 
tion of the lever F will impart, through the rock-shaft C, a large mo- 
tion to the arm D, and consequently to the door B. 

The door will be found to be quickly, easily, and reliably opened 
and closed, and the means therefor are simple, inasmuch as but few 
parts are employed, the door remaining intact and the arm D swing- 
Ing in a space not otherwise occupied. 

Owing to the latter feature it is evident that my invention is 
readily applicable to cars in service, it being requisite only to apply 
the pin or stud to the door, secure the rock-shaft in position, intro- 
duce the arm D in the buck space or groove of the car, and properly 
mount the operating-lever F on the platform. 

Having thus described my invention, what I claim as new, and 
desire to secure by Letters Patent, is— 

1. The combination, with the sliding car-door, of the pin or stud 
E, secured to said door, and the swinging arm D formed with a slot, 
a, substantially as and for the purpose set forth. 

2. The combination of the slotted arm D, pin or stud E, rock-shaft 
C, and lever F to operate a car-door, as set forth. 

3. The combination, with the car-door, of the pin or stud E, 
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swinging arm D, rock-shaft C, lever F, and the gearing G G’, inter- 
mediate of the said lever and rock-shaft, substantially as and for the 


purpose set forth. 
GEO. M. BRILL. 


Witnesses : 
JOHN A. WIEDERSHEIM. 
JNO. H. BELL. 


(Here follows diagram marked p. 251.) 
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Joun STeruenson, or New York, N. ¥ 
Improvement in Street-Cars. 


Specification forming part of Letters Patent No. 162,964, dated May 
4, 1875; application filed April 27, 1875. 


Case GG", 


To all whom it may concern : 

Be it known that I, John Stephenson, of New York, in the county 
of New York and State of New York, have invented certain new and 
useful improvements in street-cars ; and I do hereby declare that the 
following is a full, clear, and exact description thereof, which will 
enable others skilled in the art to which it pertains to make and use 
the same, reference being had to the accompanying drawings and 
to the letters of reference marked thereon, which form a part of this 
specification. | 

Figure 1 represents a side elevation of a street-car having my im- 
provement applied thereto, the running-gear being removed. Fig. 
2 represents an end elevation of the same, and Fig. 3 a detail section 
of the lower end of the door and its adjuncts. Fig. 4 represents a 
modification of the device for operating the rack-bar that operates 
the door. 

My invention relates to an improved mode of operating the en- 
trance-door of street-cars, and consists in a new and improved com- 
bination of operating devices with the entrance-door of a car pro- 
vided with a rack-bar, whereby the driver can more readily and 
surely open and close the door in the rear while at his post in front. 

In this application the broad idea of operating the entrance-door 
of a car by means of a rack and an operating gear, and suitable 
mechanism to operate the latter is not claimed, as such forms the 
subject-matter of original application, marked Case G*, and from 
which the subject-matter of this application is hereby withdrawn, 
and called Case G™. 

Tn enable others skilled in the art to make, construct, and use my 
improvement, I will now describe its parts in detail, omitting a de- 
scription of such parts of a car as are unnecessary to a full under- 
standing of my present improvement. 
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The forward end of the car-body, so far as this invention is con- 
cerned, may be made in any suitable way; but the rear end and its 
entrance-door should be so constructed that the latter can be made 
to slide back and forth in opening or closing the entrance to the 
car. 

A represents a car-body adapted to my purpose, it being provided 
with a sliding door, B, to the lower end of which is secured a rack- 
bar, a, by means of a bracket or brackets, } (see Fig. 3), to which it 
is firmly bolted. The lower end of the door is made to rest and slide 
on a rail or way, ¢, arranged on and secured to the rear end and 


— side of the car-floor. 


f desired, the door may be provided with grooved rollers for its 
support on the rail c, and to facilitate its operation. 

The rack a may or may not be made to slide in a guide-groove ; 
but it is preferred to do so. This plan is shown in Fig. 3, the rack- 
bar for this purpose being shown as of a T-shape in its cross-section, 
and so arranged as to slide in a correspondingly-grooved block, d, 


. secured to the under side of the car-body at its rear end. By so 


making it, the door is made to move more evenly and steadily than 
it might otherwisedo. For many reascns | prefer to locate the rack- 
bar below the end sill of the car, yet it might be arranged above the 
door, and at various other points, without in any way altering the 
principle of its application to the door, or of its mode of operation. 

To the under side of the floor or bottom of the car is suspended a 
shaft, C, by means of hangers e, having suitable bearings for the 
mounting of the shaft. At the rear end of this shaft is secured a 
pinion-wheel, f, the teeth of which are made to mesh with those of 
the rack-bar a, while at its front end is secured a beveled pinion, g, 
which meshes with the teeth of a corresponding bevel-wheel, 4, which, 
in turn, is mounted on the lower end of a crank-shaft, 7, located at 
the front end of the driver's platform D, and through the crank- 


handle & of which the driver is enabled to impart motion to the 


door Bb in the rear, by means of the said shaft i, bevel-gears h and gq, 
shaft C, pinion f, and rack-bar a. This arrangement of the shaft C, 
pinion /, and gears g and h below the body of the car is to adapt it 
to the operation of the rack a, as arranged below the rear sill of the 
car. 3 
In the event of a different arrangement of the rack, a correspond- 
ing arrangement of the shaft C and c may be required to be 
255 made in order to operate it, but which would in no way in- 
volve a change of principle in the operating devices, but 
simply such change as could be effected by any competent mechanic 
skilled in car-building. 

Instead of using a full pinion, f, a segmental pinion of suitable 
size and number of teeth may be used for the purpose. Such a 
pinion is shown in Fig. 4. In such case shaft C would act simply 
as a rock-shaft, the pinion and rack-bar being relatively so con- 
structed that a partial revolution of the shaft would suffice fully to 
open or close the entrance to the car. Asa rule, however, pinion f 
is preferred. 
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Having described my invention, what I claim in this application, 
and desire to secure by letters patent, I~— 
The combination of a rack-bar, a, and the rear or entrance-door of 
a street-car with an operating gear, shaft C, bevel-gears g and h, and 
me lever 7, substantially as and for the purpose set forth. 
In testimony that I claim the foregoing as my own I affix my sig- 


nature in presence of two witnesses. 
JOHN STEPHENSON 
Witnesses : 

AUGUST RIPPERGER. 

STUART A. STEPHENSON. 


(Here follows diagram marked p. 204.) 
255 Unirep States PATENT OFFICE. 
Joun A. Moore andl Tuomas M. Tuompson, of Pittsburgh, Pa. 
Improvement in Gates for Railway Passenger-Cars. 


Specification forming part of Letters Patent No. 185,344, dated De- 
cember 12, 1876; application filed April 25 5, 1876. 


To all whom it may concern: 

Be it known that we, John A. Moore and Thomas M. Thompson, 
both of Pittsburgh, in the county of Allegheny and State of Penn- 
sylvania, have invented a certain new and useful improvement in 
gates for the steps of passenger railway-cars; and we do hereby 
declare that the following is a full, clear, and exact description 
thereof, reference being had to the accompanying drawings, and to 
the letters of reference marked thereon. 

Our invention relates to an improvement in passenger railway- 
cars; and consists in pivoting to the sides of the car, and near each 
end of it, gates for the purpose of shutting off the steps leading up 
to the entrance- platform, said gates being constructed of strips 
pivoted together, so as to form lattice-work, and susceptible of being 
folded up for the purpose of opening the gate, and unfolded for 
closing it. 

To enable others skilled in the art to which our invention is most 
nearly connected to make and use it, we will proceed to describe its 
construction and operation. 

[In the accompanying drawings, which form part of our specifica- 
tion, figure 1 is a side elevation of a section of a passenger railway- 
car provided with our improvement in gate, and represents the en- 
trance to the steps closed. Fig. 2 is a side elevation of the same, 
representing the gate opened. Fi ig. 3 is an end elevation of a pas- 
senger-car furnished with our improvements. 

In the accompanying drawings, A represents the railway pas- 
senger-car, Which is of the ordinary construction. B represents the 
gate, which is constructed of strips of wood or iron. The strips r 
are arranged vertically, and the strips s arranged at right angles to 
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them, and pivoted at ¢. The strip marked j is secured to the side 
of the car, near to the end, as indicated in Figs. 1 and 2. The bar 
D is secured at / to the shaft e, which is pivoted in bearings or sup- 
ports u. 

To the inner end of the shaft e is attached a lever, f, to which is 
pivoted a lever or connecting-rod, g, which is at its upper end, at- 
tached toa hand-lever, h, which, at i, is pivoted to the end of the 
body of the car. The end m of the lever is held in position by 
notches in the guide or guard &. The railing n of the platform 
and the steps C are of the ordinary construction. 

‘From the foregoing description, and by reference to the accom- 
panying drawings, the skillful mechanic will readily understand the 
construction of our improvement in gates and the several parts con- 
nected therewith. We will therefore proceed to describe its opera- 
tion, which is as follows: When the cperator desires to open the 
gate B, as shown in Fig. 1, he draws upward the inner or handle 
end of the lever h, which will draw up the rod g and lever f, which 
will turn the shaft e, which will move the strip D, causing it to act 
ou the vertical strips r, so as to fold up the strips s and r, openinga 
passage-way to the —_ C,as shown in Fig.1. The gate is unfolded 
or closed by pressing down on the lever A. 

By constructing gate as hereinbefore described it will be light and 
easily manipulated by means of the lever h and its connections. 

The object of the gate is to prevent ingress to the steps C and 
platform of the car, and also to prevent egress from the platforms 
and steps while cars are moving, thereby avoiding accidents which 
are common, and caused by persons boarding and leaving the cars 
when they are moving. 

Having thus described our improvement, what we claim as of our 
invention is— 

1. In a passenger railway-car, the combination of a gate with the 
steps leading up to entrance-platform, said gate consisting of vertical 
and horizontal strips pivoted together, forming lattice-work, and 
secured to the sides of the car, and opened by folding it up, and 
closed by unfolding it, substantially as herein described, and forthe 
purpose set forth. 

2. In a passenger railway-car,a gate in combination with the 
steps leading up to the entrance-platform, said gate consisting of 
vertical and horizontal strips pivoted together, forming lattice-work, 
and secured to the side of car, and opened by folding it up and 
closed by unfolding it, through the medium of a hand-lever and 
operating-rods connected therewith, substantially as herein de- 
scribed, and for the purpose set forth. 

JOHN A. MOORE. 
THOMAS M. THOMPSON, 
Witnesses : 
JOHN C. STEVENS. 
E. N. COLWELL. 
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[Coat of arms. ] 

A. D. 1877, 16th Mareh. No. 1072. 
Specification of Alecander Melville Clark. Tramway Cars. 
[Coat of arms. | 
A. D. 1877, 16th March. No. 1072. 

Tramway Cars. 


Letters patent to Alexander Melville Clark, of 53 Chancery Lane, in 
the county of Middlesex, patent agent, for the invention of “ im- 
provements in tramway cars.” A communication from abroad 
by John Stephenson, of New York city, in the county and State of 
New York, United States of America. 

Sealed the 15th June, 1877, and dated the 16th March, 1877. 


Provisional specification left by the said Alexander Melville Clark 
at the office of the commissioners of patents on the 16th March, 
1877. 

Alexander Melville Clark, of 53 Chancery Lane, in the county of 

Middlesex, patent agent. “Improvements in tramway cars.” A 

communication from abroad by John Stevenson, of New York city, 


in the county and State of New York, United States of America. 


This invention consists of various improvements in tramway 
cars. | 
The first part of the invention relates to the brakes, and consists 
in an arrangement for preventing the tilting of the car when the 
latter is stopped suddenly by the application of the brakes. In this 
arrangement the brake blocks are dispensed with on the external 
sides of the wheels to afford place for the wheel guards, and diago- 
nal stays are provided to prevent the brake blocks being displaced. 
The brake blocks are suspended from the floor of the car so as to 
occupy their proper positions near the periphery of the wheels. The 
brake blocks for each pair of wheels are attached at the ends of hori- 
zontal cross-bars, which are connected at or about the middle of 
their length by adjustable eyebolts and short connecting rods to a 
horizontal lever lying in a more or less oblique transverse position 
to the car. This lever works on a vertical pivot at the middle of its 
length, fixed under the floor of the car in the centre line of the ve- 
hicle. The extremities of this lever are connected by rods and 
chains with drums or reels at the ends of the car, worked by the 
ordinary crank handle, to wind the chains upon them in ordey to 
apply the brakes. Diagonal stay rods are connected by one end to 
the transverse bars carrying the brake blocks and by the other end 
to the floor of the car. 
By using brakes only between the two pair of wheels I am 
258 enabled to provide a wheel guard or scraper serving to pre- 
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vent injury to persons who may fall in front of the car, also 
to clear the rails of dirt and other a a the said guard or 
scraper consisting of a plate of steel placed in a forwardly inclined 
position directly in front of the whedle This guard is carried at 
the free end of an arm, to which the guard is fitted by a sliding 
joint, so arranged that the guard may be adjusted at any desirable 
proximity to the rail, the said arm being bolted to the axle box and 
curved to hold the guard directly in front of the wheel. The lower 
end of the guard may have an adjustable piece of hardened steel 
for enduring service in scraping the rail. 

Another form of scraper or guard, though not so automatic, con- 
sists in the steel plate pivoted to the lowerend of an arm attached 
at its upper end to the under side of the car platform and thence 
extending diagonally downward in shape to bring the plate at the 
lower end upon the rail. The contacting part or scraper may be a 
piece of hardened steel connected to the arm by a hinge joint so as 
to readily trip on contact with a spike head or other obstacle or by 
the motion of the car being reversed. The arm should be of steel 
plate and so shaped as to lift the scraper from the rail until forced 
down by a lever operated by a pedal and connected by a rod with 
the spring arm when required. 

An improvement in the end platforms of the car consists in en- 
closing the driver’s platform on all sides by carrying the dash rail 
and apron in semicircular form, so that the ends of the dasher make 
junction with the body of the car near the front corners. A gate 
may be arranged at one side for the convenience of the driver. In 
cars hauled at either end alternately a pair of gates may be provided, 
hung in such manner as to be readily transferred from one platform 
to the other a8 needed. ‘The dasher apron is protected from dam- 
age at one side by the brake reel and at the other side by an iron 
stay rod or guard extending from the dasher rail at the top to the 
floor of the platform. 

In cars which are turned round at the end of the journey, and 
therefore proceed always in one direction, the rear platform is ata 
lower level than the floor of the car, and thus serves also as a step 
intervening between the car floor and the ground. 

The platform is supported on an iron frame bolted to the under 
framing of the car and which rises to a sufficient height at the rear 
edge of the platform to afford protection to the passengers in enter- 
ing and leaving the vehicle. 

The lamp-house in which is located the lamp for illuminating the 
ear, and which lamp by a system of reflectors augments the light, 
and in combination with the lens projects the rays of light beyond 
the car for signal, and by peculiar method of introducing the at- 
mosphere secures more perfect combustion and freedom from smoke 
and also prevents the unpleasant effluvia from offensive oils. The 
lamp-house is hinged at the top, opening outward and upward, and 
when turned up is held in place by an 8 hook attached to the ceil- 
ing of the car. The door when shut is held tightly closed by an- 
other hook or any other of the known methods. Within on the 
floor of the lamp-house is placed the lamp, the bottom of which has 
20—304 
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a downward projection lodged in a cavity in the floor, the under 
side of this cavity being closed by any available method, though I 
prefer a metal dish because convenient for catching drippings of the 
oil. Directly behind the lamp is a reflector with a transparent open- 
ing, which permits the light of the lamp to shine through it and 
the lens placed in or beyond the opening. The lens may be of 
tinted glass or in combination with tinted glass, for the purpose of 
making signal. In addition to this reflector are placed two other 
reflectors, placed diagonally at such angle or angles as will best dif- 
fuse the reflectec light within the car. These reflectors may be of 
any desirable form or construction. To insure proper combustion 
the lamp-house is supplied with atmosphere froin outside the car by 
means of a series of ducts or any other mode of inlet near the floor 
of the lamp-house, and the discharge of smoke from the lamp-house 
is through a smoke-stack passing from the apex of the lamp-house 
up through the roof and terminating in a cowl. Within the smoke- 
stack and over the glass chimney is located a shield, so arranged 

that a rush of airdown the smoke-stack will be diverted from 
259 passingdown theglasschimney. Itis sometimes convenient to 

oa from this shield or its vicinity pendants forming fingers 
for steadying the upper end of the glass chimney. 

A system of signal bells which enables passengers while seated to 
signal the conductor without alarming the driver, and in a car oper- 
ated without conductor to signal the driver, consists as follows: Near 
ach internal side wall of the car is placed a series of hand-pulls, pref- 
erably located at the pillars, and in a position to be easily reached 
by passengers. The operation is best when the bell-cords are near 
the eaves of the roof, so that the pulls may hang perpendicularly. 
The system thus described is adapted to cars managed by the driver 
without conductor, but for a car with conductor and driver it is best 
to have three lines of bell-cords, viz., first a central line located at 
or near the highest part of the roof, out of convenient reach of pas- 
sengers. This central cord extends from platform to platform, with 
a bell at each end for the use exclusively of driver and conductor. 
At each side of the car is also located a bell-cord with bell and the 
necessary hand-pulls; but each side cord is so arranged that the bell 
at either end may be detached, and passengers using the bell-pulls 
at one side only communicate with the conductor, while, as before 
provided, the conductor and driver communicate through their ex- 
elusive line. 

The method of hanging and operating the doors of the cars is as 
follows: The usual manner of running the doors is by sheaves or 
rollers at the lower edge of the door, which rollers: travel on a rail 
resting on the car floor, but the surface of the rail is seldoin free from 
obstructions, which cause the door to be moved with difficulty. For 
this and other reasons I hang the door by sheaves and rollers trav- 
elljng on overhead rails, and I place part of the supporting rail 


above the head of the door frame, and the other part of the rail in a 


Jower plane at one side of the door frame. By this arrangement the 
sheave or wheel at that edge of the door is free from contact with the 
car roof. 


a —loe ~.. ©» a’  # 4 a 
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When a car is managed by the driver without a conductor it is 
desirable that the driver should control the entrance door, to open 
or close it at pleasure; this I accomplish by various mechanisms. 

One method of moving the door is by means of a lever and rock 
shaft. The lever is fixed on the rock shaft, and has a handle in 
convenient reach of the driver. The power of the driver is trans- 
mitted through the lever and rock shaft and a lever arm at the rear 
end of the'latter to the rear door, which is connected to said lever 
arm by a pin working in a slot or otherwise, the mode of connection 
with the door not being material provided it is efficient. Though 


‘the passage of the rock shaft (provided with universal joints where 


necessary) through the upper part of the car is the preferable mode, 
the connection with the hand lever may be under the floor of the 
car, or under the seats, or behind the backs of the seats, or in any 
other part of the car, through which the power of the driver to op- 
erate the car door may be transmitted to the door by means of a 
lever or levers, or an arm or arms, or through a rock shaft. 

Another method of operating the door is by mechanism composed 
in part of cog gearing. In this arrangement the car door has sheave 
wheels at the lower edge which travel on a rail. Connected with 
the bottom of the door is a toothed rack-bar, into which a toothed 
cog wheel meshes. The axis of the cog wheel extends to the front 
of the car forming a rock shaft, and there receiving a rotary motion 
from the driver by means of a lever or cog gearing, of bevel wheels 
or any other device, as the important part of the invention is the 
facility or mechanism to move a car door by the driver through the 
medium of cog gearing. 

Another device for operating a car door by the driver is the com- 
bination, with the door, of cords and pulleys, the cord or cords being 
attached to the door, passing around pulleys at the angles of the cir- 
cuit, and extending within reach of the driver, so that he may open 
or close the door at pleasure. It is best for the cords to pass from 
the door to the driver through pipes or tubes, which pipes form the 
hand rail within the ear. 

It is not necessary that this precise arrangement of parts 
260 should be maintained, as the chief parts of the invention is 
the combination of car door and cords by which the driver 

may open and close the door at pleasure. 

The invention also comprises other arrangements and devices for 
operating the car doors not necessary to describe now in detail, as 
the invention is, broadly, for operating the door of a street car by ~ 
the driver through the medium of cord or equivalent, or lever, or 
machine cogs or rock shaft, including the various practicable com- 
bination of these kinds of mechanisms. 

The weight of the pole when borne by the horses is apt to chafe 
their necks. Experience has shown that the standing pole as now 
in use is but a partial remedy, because of the difficulty of adjusting 
and keeping its outer end at the proper elevation. I remedy these 
defects by a simple and inexpensive device. The draw bar is of the 
usual kind, except a slight modification of the post under the draw 
bar in its junction with the draw bar, where the union is made be- 
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hind the draw pin instead of before the pin, as formerly. The pole 
is provided with a brace stay and post, the lower part of which post 
is a polygon and the upper part round. On the lower part of this 
post is placed a flanged thimble fitting the polygon. The edge of 
the thimble is serrated, and the indentations are of different depths. 
The correct height of the outer end ofthe pole is instantly attained 
by raising that end to the desired height and sliding upward the 
flanged thimble to the round part of the post and then rotating the 
thimble until it finds an indentation of the proper depth to hold the 
pole adjusted as desired. , 

The invention also comprises a car of light construction, easily 
moved by one horse, and operated by the driver without a conductor. 
In this car the frout platform is enclosed, and the rear platform 
forms also a step; is provided with a stern rail, as before described. 
The fare box is located in the front of the car, immediately beliind 
the driver; the change gate is in the car door. The cash-box is lo- 
cated on the dasher rail immediately before the driver. A handle or 
lever is provided, as above described, by which the driver opens or 
shuts the door. A mirror is provided above the face of the driver, 
in which he sees the movements of passengers. 

A system of bell signals is provided, as above described, by which 
the passengers while seated can communicate with the driver, and 
cards of instruction for directing passengers as to mode of pay. 


Specification in pursuance of the conditions of the letters patent filed 
bv the said Alexander Meiville Clark in theGreat Seal Patent 
Office on the 15th September, 1877. 


Alexander Melville Clark, of 53 Chancery Lane, in the county of 
Middlesex, patent agent. “Improvements in tramway cars.” A 
communication from abroad by John Stephenson, of New York city, 
in the county and State of New York, United States of America. 


This invention consists of various improvements in tramway cars, 
which I will proceed to deseribe with the aid of the accompanying 
drawings. 


(Here follow diagrams marked pp. 263, 264, 265, & 266.) ' 


The first improvement relates to the brakes, and consists in an ar- 
rangement having for object to avoid thé strain on the ends of the 
car and prevent them from being pulled down and the car from 
“hogging” when stopped suddenly by the application of the brakes. 
In this arrangement the four brake blocks are located between the 
two pairs of wheels (those usually employed on the outer or opposite 
sides of the wheels being dispensed with to afford room for the wheel 
guards, hereafter described) and diagonal stay bars are provided to 
prevent the brake blocks being displaced. 

The improvement is illustrated in figures 1 and 2, which 

261 represent a side elevation of a car with brakes attached and 
a plan of the brake gear separately. The brake blocks A are 
suspended from the floor or under frame of the car so as to occupy 
their proper position near the wheels. The pairs of brake blocks are 
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respectively attached to the extremities of horizontal cross-bars A! 
A', which are connected at or about the middle of their length by 
adjustable eyebolts a and connecting rods a' to a horizontal lever, 
a®, working on a pivot, a’, at the middle of its length fixed under the 
floor of the car in the centre line of the vehicle. To the extremities 
of the lever are connected rods and chains at, which are wound upon 
their respective drums or reels a°, at the end of the car, in order to 
apply the brakes by turning crank handles. a® a’ are diagonal 
stay rods.connected by their lower ends to the transverse bars A! 
and by their upper ends to the floor or framing of car. 

By using brakes between the two pairs of wheels only I am en- 
abled to provide wheel guards and scrapers, which serve to prevent 
injury to persons who may fall in front of the wheels, and also to 
clear the rails of dirt and other obstructions. This improvement‘is 
also illustrated in elevation on the left side in figure 1 and sepa- 
rately in plan in figure 3. Each guard and scraper consists of a 
steel plate, B, placed in a forwardly inclined position directly in front 
of the wheel and carried at the free end of an arm, 4, to which it is 
attached by a sliding joint, 6', so arranged that it may be adjusted 
at any desirable proximity to the rail, the said arm which is bolted 
by the other end to the axle box being curved to hold the seraper in 
its proper position directly in front of the wheel. The lower end of 
the scraper may have an adjustable piece of hardened steel for en- 
during service in scraping the rail. - 

A modified form of guard and scraper is shown at the other end 
of the car in figure 1 and separately in elevation in figure 4. B is 
the scraper at the lower end of a spring arm, 6, attached at its upper 
end to the under side of the car platform, and thence extending 
diagonally downwards in such manner as to bring the lower end 
upon the rail. The contacting part or scraper B may be a piece of 
hardened steel fastened to the arm so as to be readily removable for 
repair or renewal, and it may be connected to the arm or guard b by 
a hinge joint, as shown, so as to readily trip on contact with a spike 
head, butt, joint, or other obstacle. The arm ) should be of steel 
plate and so shaped as to lift the scraper from the rail until foreed 
down by pressure upon a pedal, /?, acting on one end of a lever, 0’, 
pivoted at the other end to the under side of the car frame and con- 
nected to the spring arm bd by a rod, /. 

The improvement in the end platforms, having for its object to 
prevent casualties, is illustrated in figure 5, which is a side elevation 
ofacar. It consists in enclosing the driver’s platform on all sides 
by carrying dash rail ¢ and apron C in semicircular form, so that the 
ends of the dasher are connected with the body of the car at the front 
corners c'. For the convenience of the driver a gate, C', may be ar- 
ranged at one side of the platform, said gate and its top rail being 
hinged to the car at c' and forming a continuation of the dash rail 
and apron. With this arrangement it is necessary that the car 
should always proceed with this end forward, which may conven- 
iently be done where the rails at their termini form circuits or are 
provided with turn-tables to enable the car to be turned round at 
the end of the journey. D is the rear platform of such car. It is at 


acc anna a te en rs 
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a lower level than the floor of the car, and thus forms a step between 
it and the ground, and is provided with a hand rail or guard for the 
protection of passengers entering or leaving the car, as shown in the 
end view, figure 6. Ordinary cars, which are hauled at either end 
alternately, may be provided with a pair of gates, C', to enclose the 
platform occupied by the driver for the time being, as shown in 
figure 1, hung by hinge pins c! to the body of the car, so as to be 
readily detached and transferred from the one end of the car to the 
other, as needed. 

Another improvement relates to the lamp for illuminating the in- 
terior of the car. The improvement consists in the means for catch- 

ing the overflow of oil from the lamp, and also preventing 
262 «any lateral movement of the lamp, and for supplying air for 

the support of the flame, whereby more perfect combustion 
and freedom from smoke and the effluvia of offensive oils are en- 
sured. Figure 7 is an inside elevation and figures 8 and 9 vertical 
and horizontal sections respectively of the lamp box. The base of 
the lamp E has a downward projection, e, lodged in a corresponding 
cavity in the floor of the lamp box, the under side of this cavity be- 
ing preferably closed by a metal or other dish ,e', for catching the 
drippings of the oil. F is a reflector behind the lamp, having an 
aperture containing the lens G for projecting the light beyond the 
car, and F' F' are two other lateral reflectors placed at suitable 
angles for reflecting the light within the car. The lamp box is en- 
clesed by a door, E', and to ensure proper combustion the lamp box 
is supplied with air from the outside of the car through a number of 
ducts, e®, or other inlets near the floor of the lamp box, the smoke 
from the lamp being discharged through a smoke-stack, E?, rising 
from the apex of the lamp box through the roof of the car and ter- 
minating in a cowl. Within the smoke-stack and over the glass 
chimney is located a shield, e, so arranged as to prevent a down 
draught in the smoke-stack passing down the glass chimney. ¢* are 
fingers for supporting the shield. 

Another iniprovement relates to a system of signal bells, whereby 
the passengers when seated may signal the conductor at whichever 
end he may be located without alarming the driver. This is shown 
in figure 1, and consists of three bell-cords, viz., a central one, H, run- 
ning along the highest part of the roof, out of the passengers’ reach, 
from one platform to the other, with a bell, h, at each end for the ex- 
‘clusive use of the driver and conductor, and two other bell-cords, H’, 
running one at each side of the car along the lowest part of the roof, 
and provided with hand pulls or pendants H® within easy reach of 
the seated passengers, and connected each with a bell, h', at either end 
in such manner that the passengers’ bells h' at the driver’s end may 
be disconnected and those at the conductor’s end only used for the 
time being. P 

Another inprovement relates tothe method of hanging the doors. 
The usual manner of running the doors is by sheaves or rollers at 
the lower edge travelling on a-rail fixed on the car floor. The ob- 
jection to this arrangement is that the rail is seldom free from ob- 
structions, which impede the movement of the door. The improve- 
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ment consists in hanging the door by sheaves running on or between 
overhead rails placed partly above the head of door frame and partly 
in a lower plane at one side of the door frame so as to avoid the car 
roof, as illustrated in figure 10. I is the door and 77 the sheaves 
running on rails I' I? above and beside the door frame, respectively, 
and by which the door is hung. I are guard rails, between which 
and the supporting rails I' I? the sheaves 7 are securely retained. 
The rails all droop slightly at the ends, so that the door rests on the 
floor at each end of its course, but is raised clear of it in moving 
from one position to the other. 

When a car is managed by a driver without a conductor, it is de- 
sirable that the driver should be able to control the door at the rear 
end of the car, so as to open and close it at pleasure. This may be 
accomplished by various arrangements of mechanism constituting 
part of this invention. One of these, shown in figures 1, 5, and 11, 
cousists of a rock shaft, K, mounted in bearings at the upper part of 
the car and extending from end to end, with an extension, K', be- 
neath the bonnet over the. driver's platform, connected to the 
shaft K by a universal joint, t,and provided with a lever handle, K%, 
within convenient reach of the driver. At the rear end of shaft K 
a lever arm, K*, figure 11, is fixed, the extremity of said arm being 
connected with the rear door | by a pin on the arm working on a 
slotted plate, k', attached to the door, whereby the door may be opened 
or closed by turning the rock shaft partly round by means of the 
handle. Though the passage of the rock shaft through the upper 
mart of the car is the preferable mode, the connection between the 
ee lever and the door may pass under the seats or floor of the car 
or behind the backs of the seats, through which the power to operate 
the door may be transmitted by a lever or levers or an arm or arms, 
or through a rock shaft. 

Another arrangement is illustrated in side and end eleva- 

267 _—ition, figures 12 and 13. In this case the door is not hung 

from the top, but has sheaves at bottom running on a rail on 

the floor as usual. / is a toothed rack-bar fixed to the bottom edge 

of the door (also shown separately), with which gears a cog-wheel, 

l', keyed on a longitudinal shaft, L, ranning beneath the car from one 

end to the other, and operated by a lever bafdle, L', on a vertical 

shaft at the front of the driver’s platform, geared with shaft L by 
bevel wheels P. 

Another arrangement is shown in plan and end elevation in 
figures 14 and 15. ‘This is suitable for cars running either end fore- 
most. In this case there are two shafts L, each operated directly by 
a handle, L', at one end and having an arm fixed on the other end 
carrying a toothed segment, L?, which gears with a toothed rack, J, 
fixed to the door as shown. ‘The handles L' of the two shafts are 
at opposite ends of the car, the one being used for working the door 
at one end and the other for that at the other end. 

Another arrangement is shown in plan, figure 16,and end elevation, 
figure 17. It consists of cords M attached to the door I and passing 
round pulleys m at the angles of the circuit and extending within 
reach of the driver at M', so that he may open or close the door at 
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pleasure. The cords pass through tubes M®, which form the hand 
rail under the roof of the car. The pulleys m are enclosed in cases 
to keep the cords upon them. : 

Figures 18, 19, 20, 21, 22, 23 show various other arrangements of 
cords, rods, and levers for enabling the driver to operate the sliding 
door (whether curved or straight) at the rear of the car, which will 
be readily understood from the drawings without detailed description. 

Another improvement relates to the pole bar, and consists In an 
adjustable support whereby the height of the pole may be varied to 
suit the horses. Experience has shown that the weight of the pole 
when borne by the horses is apt to chafe their necks, and the pole 
now i) use is open to objection becauce of the difficulty of adjusting 
and keeping its outer end at the proper elevation. I remedy this 
defect by means of a simple device shown in figure 24. 

The draw bar N is of the usual kind, except a slight modification 
of the post N', which projects down from the draw bar N from a 
point behind the draw pin n instead of in front thereof, as formerly. 
The pole P has a brace stay, P', supporting a post, p, the upper end 
of which is round and the lower end polygonal. Upon the latter ts 
fixed a plate, R, whose edge is serrated, the indentations r therein 
being of different depths. The correct height of the outer end of 
the pole is instantly attained by raising that end to the desired 
height and sliding upward the plate R to the round part of the 
post pand then rotating the plate until an indentation, ¢, of the 
proper depth comes opposite to post N'; then the plate is lowered 
and the indentation bears against the post N! to hold the pole at the 
proper height. 

Having described the nature of the said invention and the 
manner of performing the same, I declare that what I claim as the 
invention to be protected by the hereinbefore in part recited letters 
patent is— 

ist. The combination of the brake blocks and bars A A! with the 
actuating horizontal lever a®, connected to said bars by short con- 
necting rods a', the whole being suspended between the two pairs of 
wheels of a tram car,so that the power may be transmitted by a push 
motion when through the connecting rods to the bars and brake 
blocks, substantially as specified. 

2nd. Connecting the cross-bars A' by diagonal stay bars a’ with 
the bottom of the car body to deprive said bar of end motion, as de- 
scribed. 

3rd. The improved combined wheel guards and scrapers, ar- 
ranged and applied substantially as herein shown and described. 

4th. Enclosing the driver’s platform on all sides by the dash-rail 
apron and door connected to the body of the car, substantially.as de- 
scribed, and shown in figure 5. 

5th. Providing the platform of ordinary cars with a pair of 
doors and their attachments, whereby the doors may be transferred 
from the one platform to the other, substantially as shown and 

devised. 
268 6th. In combination with the lamp chamber of a tram 
ear cut off from atmospheric communication with the in- 
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terior of the car and provided with a smoke-stack, one or more 
ducts, channels, or openings leading from the atmosphere outside 
the car to the interior of the lamp chamber, substantially as aud for 
the purpose set forth. 

7th. A lamp box of a tram car provided with a cavity in its floor 
and a dish or receptacle for the oil drip of the lamp, substantially as 
set forth. 

8th. The combination, with the lamp chimney and the smoke- 
stack of the lamp box, of the shield, substantially as and for the pur- 
pose specified. 

9th. The system of signal bells and cords for passengers’ use, 
illustrated in figure 1, for signalling the conductor without alarming 
the driver, substantially as shown and described. | 

10th. Hanging the car doors by sheaves running on fixed rails 
above and at one side of the door frame, substantially as shown and 
described. 

llth. The several arrangements of mechanism for enabling the 
driver to operate the door at the rear of the car, substantially as set 
forth. 

12th. The adjustable device for supporting the pole at different 
heights to suit the horses, substantially as described, and shown in 
figure 24. 

In witness whereof I, the said Alexander Melville Clark, have 
hereunto set my hand and seal this fifteenth day of September, in the 


year of our Lord one thousand eight hundred and seventy-seven. 
A. M. CLARK. [L. 8. | 


(Here follows diagram marked p. 269.) 


270 Unirep States Patent OFFICE. 
Tuomas CorriGANn, of Brooklyn, New York. 
Improvement in Shutter- Workers. 


Specification forming part of Letters Patent No. 202,413, dated April 
15, 1878; application filed February 7, 1878. 


To all whom it may concern : 


Be it known that I, Thomas Corrigan, of Brooklyn, in the county 
of Kings and State of New York, have invented a new and useful 


improvement in blind adjuster and fastener, of which the following 


is a specification : 

Figure 1 represents a window to which my improvement has 
been applied, the lower sash being shown as partly raised. Fig. 2 
is a horizontal section of the same, taken through the line z 2, 
Fig. 1. 

Similar letters of reference indicate corresponding parts. 

The object of this invention is to furnish an improved device the 
use of which will enable the blinds to be opened, closed, adjusted at 

21—304 
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any desired angle, and securely fastened in the various positions 
without its being necessary to raise the sash, and whieh shall be 
simple in construction, convenient in use, and reliable in operation. 

The invention consists in the novel combinatior of the curved 
bars, the sliding jointed bars, the slides, and the eccentrics with each 
other, and with the blinds and the casing of a window, as hereinafter 
more fully described and claimed. 

A represents the casing, B the lower sash, C the upper sash, and 
D the blinds, of a window, about the construction of which parts 
there is nothing new. 

To the lower parts of the blinds D are pivoted the outer ends of 
the curved bars E, the inner ends of which are pivoted to the jointed 
bars F at their joints. The bars F slide in grooved slides G, let 
into the window-sill, and passing in through the lower part of the 
casing. 

The joints in the sliding bars F are made near their rear ends, 
and in such positions that the forward and main parts of the said 
bars F, when the blinds D are fully closed, may be turned along the 
inner side of the lower part of the casing A, as shown in Figs. 1 and 
2, the outer and smaller parts of the said bars F remaining in the 
slides G, to serve as guides to the said bars E. 

In the edge of the bars F are formed notches, to receive the edges 
of the eccentrics H, which are pivoted to the casing A, so that the 
said bars E may be securely held in any position into which they 
may be adjusted. 

By this construction, by operating the sliding bars F, the blinds 
D may be closed and opened to any desired extent without its being 
necessary to raise the sash B. 

Iam aware of shutter-workers consisting, essentially, of sliding 
handled bars attached to the shutters and extending through the 
window-frame, and combined with means for locking the shutter 
in a fixed open or closed position, and such are not broadly claimed. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

The combination of the curved bars E, the sliding jointed bars F, 
the slides G, and the eccentrics H with each other, and with the 
blinds D and the asing A of a window, substantially as herein shown 
and described. 

THOMAS CORRIGAN. 

Witnesses : 

JAMES T. GRAHAM. 
JAMES H. HUNTER. 


(Here follows diagram marked p. 271.) 
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Unitep States PATENT OFFICE. 
Joun Ketso and Wiiu1Am H. Lupewias, of Lowden, lowa. 
Improvement in Shutter- Workers. 


Specification forming part of Letters Patent No. 212,012, dated Feb- 
-ruary 4, 1879; application filed April 27, 1878. 


To all whom it may concern: 


Be it known that we, John Kelso and William H. Ludewigs, of 
Lowden, in the county of Cedar and State of lowa, have invented a 
new and improved device for operating window-blinds, of which the 
following is a specification : 

The object of our invention is to furnish a.simple and effective 
device whereby window-blinds may be opened and closed, locked 
and unlocked, and the blind-slats turned in any desired position 
from the inside of the window-frame or wall without making it 
necessary to open the window. 

The invention consists in a flexible jointed bar fitted to slide and 
turn ina hole running diagonally through the wall or window-casing, 
and connected by an arm to the slat-rod of the window-blind, in 
combination with an inside spring-bolt engaging in notches in the 
bar to lock the blind in position, as will be hereinafter described. 

In the accompanying drawings, figure 1 represents an inside face 
view of a window and blind provided with my operating device, and 
locked in the position of being closed. Fig. 2 is an edge view of the 


‘same with the blind open, the window-casing being shown in vertical 


section. Fig. 3 is a horizontal section on the line z x of Fig. 2, the 
blind being fully open and locked. Fig. 4 is a detail view of the 
locking device. | 

Similar letters of reference indicate corresponding parts. 

A is the window-blind, and a the rod which connects together the 
blind-slatsa’. B is the side or casing of the window. Cisa metallic 
bar fitted to slide in a hole through the window-casing, and made 
flexible by being composed of horizontal joints or pieces bc de, 
hinged together by the horizontal pin 5' and the vertical pins c’ d’, 
and its inner end, on the inside of the wall, is provided with a handle, 
b*, for pushing, pulling, and turning the bar C. The outer end of, 
the bar C issues from the hole in the window-casing between the 
blind-hinge and the window-sash, and the last outer joint, e, is hinged 
by a vertical pin, e’, to ove end of an arm, E, the other end of which 
is slotted and connected to the slat-rod a by a pin or screw, /, going 
through the slot into the rod a, the said pin f being headed to pre- 
vent the arm E from slipping off. Near the hinge or pivot e’ the 
arm E is reduced in size, forming a neck, g, over which a staple, G, 
is inserted in the frame of the blind, or attached to a plate, G’, 
fastened to the said frame, to hold the arm E to the latter, while 
allowing for sufficient oscillating motion of the neck g in the staple 
G to open and close the blind-slats a’, when the blind is in either of 
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the positions shown in the drawings, by turning the bar C on its 
axis by the handle 2”. 

The length of the joints 6 c of the flexible bar C is so adjusted in 
proportion to the length of its sliding motion and _ to the length of 
the other joints, de, that when the blind A is closed the joint ) may 
be turned down on its hinge b', so as to be pendent against the wall, 
(or casing B),as shown in Fig. 1,and thus be outof theway. When 
the blind A is fully closed, and when it is fully opened, it is firmly 
locked in either of the said positions by a flat bolt, H, fitted to slide 
in a suitable recess in the plate 1, through which the bar C enters 
on the er prin of the wall or casing B, said bolt H being thrown into 
a notch, i, in the bar C by the action of aspring, J. If it be desired 
to lock the blind in any other positions than those indicated, other 
notches i may be cut in the bar C in suitable places for that purpose. 
When it is desired to unlock the blind the bolt H is withdrawn from 
the notch ¢ by the handle # against the pressure of the spring J. 
At the point of the casing through which the bar C issues a metal 
plate, K, is attached for the bar to slide through, so as to better re- 
sist wear. If desired, the hole in the casing through which the bar 
C slides may be lined with metal. 

From the foregoing description it will be seen that by this inven- 
tion not only is the blind opened and closed, and automatically 
locked in either position, but the blind-slats are turned to admit or 
shut out the light, all by simply pushing or pulling or turning the 
bar C by the handle J?, without making it necessary to raise the 
window-sash. 

We do not limit or confine ourselves to the exact form or arrange- 

ment of any of the parts shown in the drawings, as they may 
273 _ be varied or modified to suit the constructer and the differ- 

ent applications for which the device may.be used without 
departing from our invention. 

Secien thus fully described our invention, we claim as new and 
desire to secure by letters patent— 

The flexible jointed bar C, fitted to slide and turn in a hole run- 
ning diagonally through the wall or window-casing B, and connected 
by the arm E to the slat-rod a of the window-blind A, in combina- 
tion with the inside spring-bolt, H, engaging in notches 7 in the bar 
C, substantially as shown and described, and for the purpose set 


forth. 
z JOHN KELSO. 
WILLIAM H. LUDEWIGS. 
Witnesses : 
M. L. BANKS. 
>» W. C. HOSKINS. 


(Here follows diagram marked p. 274.) 
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975 Unrrep States Patent OFFIce. 


OxLIveR Ferouson, of Milton, Indiana. 
Improvement in Gates. 


Specification forming part of Letters Patent No. 219,852, dated Sep- 
tember 23, 1879; application filed January 3, 1879. 


To all whom it may concern: 


. 
‘ 


Be it known that I, Oliver Ferguson, of Milton, Wayne county, 
Indiana, have invented a certain improvement in automatic farm- 
gates, of which the following is a specification. 

My invention relates to an improvement in farm-gates that are 
made to open and close automatically by changing the angle at 
which the gate hangs, the change being usually made by a rod com- 
municating power applied by a vehicle-wheel as it passes over a 
curved lever in the usual manner. | 

The especial matter that I regard as new and useful, and which I 
desire to cover by this patent, is the peculiar construction of the 
hinge through which the motion of the lever is communicated to 
the gate, and whereby the angle of the gate is changed. 

In the drawings, figure 1 isa plan view of the gate and attach- 
ment ready to be opened. Fig. 2 is a side elevation of the gate and 
hinge. Fig. 3 is a horizontal section taken through the line y y of 
Fig. 2, showing the incline of the hinge. Fig. 4 is an enlarged 
view of the hinge at the lower part of the gate, whereby a change 
of angle is communicated. 

In the drawings, A represents a gate, made in any convenient 
manner; B, the post against which the same closes; C, the post to 
which the same is secured by means of the upper hinge, D, and the 
lower hinge, E. F is the rod communicating power to the lower 
hinge, which is here shown as passing through a supporting-tube in 
the manner described and claimed in an application filed at about 
the same time with this by Linville Ferguson, and by him assigned 
tome. G is the curved lever against which the wheel is applied to 
communicate power in the usual manner. 

In Fig. 4 the hinge E is shown in full. It consists of three sim- 
ple castings and the bolt. The principal feature is the harp-shaped 
slide or ivecline e. The backing of this is secured to the post, as 
shown, and from the front projects a harp-shaped part or incline, 6. 
(Shown more distinctly in Fig. 3.) 

Upon the front edge of the incline 4, I have shown two flanges— 
an upper and lower one. (Marked cc.) 

The part of the hinge d is made of a piece of metal, with an ordi- 
nary hole for the bolt to connect it with that part of the hinge which 
is attached to the gate, and shown more particularly in Fig. 4, and 
the front part of the piece is made with two overhanging projec- 
tions or lips, that close over the flanges ¢ c, respectively, and the 
piece a. When this piece d is attached to the part connecting it 
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with the gate, and is placed in position overlapping the flanges c e, 
it will be observed that, as the top hinge, D, is stationary, if the part 
d of the lower hinge is brought back about midway of the incline e 
the gate will be in a position of equilibrium, while if the slide d is 
brought tu the acute angle the gate is tilted to such an angle that it 
will close, and if the slide d is pushed out to the outer end of the in- 
cline a the gate will be tilted at such an angle that it will open. 

To slide the lower part of the gate, power is communicated through 
the rods f f, one on either side, which, being attached to the down- 
levers g g, operate the gate from a distance by means of the advanc- 
ing vehicle or by power applied in any other way. 

The advantages of this peculiar formation of the hinge are the 
extreme simplicity of its construction, which makes it cheap, and 
at the same time prevents it from getting readily out of repair; also, 
by its construction it is not liable to become obstructed by dirt or 
other foreign matter accumulating on the parts thus used. 

I do not claim to have been the first to have made a hinged gate 
opened and closed by gravity, as this has been accomplished in 
many different wavs; nor do I claim moving the lower hinge or 
pintle obliquely to the post, as [ am aware that said pintle has been 
arranged to slide and turn in an obliquely-slotted plate—an ar- 
rangement which is objectionable, because the sliding action causes 
the pintle to wear away rapidly on one side and throw the gate out 
of position, and because the slot becomes filled with snow and ice, 
so as to prevent the gate from moving. 

I ain also aware that it is old to-sustain the gate by a roller run- 
ning on an inclined track or rail upon the ground, and this I do 

not claim. 
276 I do not claim to be the inventor of the tubular rod-sup- 
port shown in the drawings, and hereby admit Linville Fer- 
guson to be the first and original inventor thereof; but 

What I do claim is— 

1. The triangular bracket having at one side a base for applica- 
tion to the face of the fence-post, and at the other side the flange e, 
in combination with the sliding block d, constructed and arranged 
to slide upon said flange, as shown. 

2. The combination of the post, the triangular overhanging plate 
secured to the pust above the ground and provided with the flanged 
edge c, the block sliding upon and sustained by said edge, and the 
hinge-plate E, connected by a pin to the sliding block. 

3. In combination with the inclined plate a and sliding block d, 
the actuating-rods F, the hinge-plate E,embracing the rods and the 
blocks, and the pintle or hinge-pin connecting the rods, the hinge- 


plate, and the slide, as shown. 
OLIVER FERGUSON. | 
Witnesses : | 
JEREMIAH F. TWOHIG. 
ERNEST H. RYDELL. . 


(Here follow diagrams marked pp. 277, 278, & 279.) 
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280 Unitrep States PATENT OFFICER. 
Joun Srepuenson, of New York, N. Y. 
Tram-Car. 


Specification forming part of Letters Patent No. 235,311, dated De- 
cember 7, 1880; application filed November 8, 1879. 


To all whom it may concern : 


Be it known that I, John Stephenson, of the city, county, and 
State of New York, have imennted certain new and useful improve- 
ments in tram-cars, of which the following is a full, clear, and exact 
description, reference being had to the accompanying drawings, 
making part of this specification, in which— 

Figure 1 represents a side elevation, partly in section, of a tram- 
car with my improvements applied. Fig. 2 isa similar view, partly 
broken away, showing the improved gate at the forward end, and 
the depressed step-platform at the rear end. Fig. 3 is an enlarged 
side elevation of one end of the car, showing the improved gate for 
closing the platform. Fig. 4 is a partial plan view of the same. 
Fig. 5 is a partial front elevation with the gate open, showing, also, 
the hand and grab rail, hereinafter described. Fig. 6 shows an en- 
larged plan view and front and side elevation of the eye or socket 
plate for locking the gate in its closed position. Fig. 7 shows similar 
views, and also a sectional view, of the pocket or receptacle for the 
gate hook or latch for holding the gate open detached from the 
dash; Fig. 8, a side elevation of the corner standard or pillar of the 
dash forming the gate-pivot, showing the manner of hanging the 
gate thereon, and Fig. 9 shows the receptacle in the dash for the 
gate-hook and the means for locking and releasing the hook. 

Similar letters of reference denote corresponding parts wherever 
used. 

The invention consists in employing corner-pillars on the dash of 
a tram-car as pivots upon which to hang gates having a capability 
of movement to and from the corner-posts of the car for. closing or 
opening the platform, and in novel means for holding the gate in 
either position. 

It further consists in a novel construction and arrangement of 
hand-rails for giving increased security in entering and leaving the 
ear, and in certain details of construction and arrangement herein- 
after described. 

The system of conductorless cars for tramways is rapidly spread- 
ing, and the use of “ double-ender ” cars for such purpose has devel- 
oped a new class of wants. Open platforms to such cars are objec- 
tionable, not only because most of the serious accidents occur to 
persons falling from the front platform, but the driver of such car 
should be secluded, that his undivided attention may be given to 
the multifarious requirements of his position; consequently some 
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ready method of closing the platform which for the time being is in 
front is necessary. , 

Gates in various forms have been used, some made portable to be 
carried from one end of the car to the other. This requires labor 
incompatible with the duties of the driver of such car. Other gates 
have been hinged at the corner of the body, to fold, when open, 
against the end of the car or the inner side of the dash. This is 
found objectionable, as placing the gate in a position obstructing the 
ingress and egress of passengers. 

My invention avoids these difficulties, and for this purpose I modify 
the corner standards or pillars A of the dash C, adapting such 
pillars to act as pivots, on which I hang the gates B, and around 
which said gates swing. 

The lock-stile B’ of the gate is provided with a hook, B”, of 
proper form to enter an eye, D, at the corner of the body, the eye 
having at its farther side a lug or stop, D’, to prevent the gate-hook 
from passing beyond the eye. This connection secures the gate in 
position to close the platform, and when the platform is to be left 
open the gate is swung around against the front of the dash, and 
the hook referred to enters a pocket or receptacle, I*,in the dash, and 
the gate is thus held open. | 

The receptacle for the gate-hook is formed by making an opening 
in the dash-apron, through which the hook is projected, and the hook 
is covered by a cap fastened to the inner side of the apron. To pre- 
vent noise or wear a piece of india-rubber, F’, is secured within the 
receptacle in such manner that the hook and the weight of the gate 
rest upon it. This method of fastening the gate open, while re- 
garded as the best, is not the only way, as‘an eye secured to the front 
of the dash, or other suitable device for holding the gate-nhook, may 
be employed; but it is desirable to avoid having projections on the 
dash-apron, which might come in contact with and injure the 

horse. 
281 To prevent mischievous persons from unfastening the gate 
and allowing it toswing around loose, the receptacle F for the 
gate-hook may be provided with an eccentric, F’’, bolt, or other suit- 
able device for locking the gate-hook in place, said device being 
adapted to be operated by the driver for releasing the hook, when 
desired. , 

The absence of a conductor to assist infirm persons, ladies, and 
children makes it important that the platform of the car be within 
convenient distance of the ground, so that the intervening step may 
be easy. I accomplish this by blocking down the bearers E’”’ by 
means of a transverse strip, Ek’, interposed between said bearers and 
the end sill of the car, said strip filling the space between the end 
sill and the platform-flooring E, and preventing injury to the feet of 
the passengers. Increased strength with diminished weight is given 
to the construction by spreading the bearers under the car in such 
manner that the ends under the car-floor shall be wider apart than 
the ends at the nose-piece or outer verge of the platform. The ends 
under the car-body are, by préference, bolted directly to the side sills 
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of the car, but there is advantage in any degree of approximation 
thereto. | 

When the platform is constructed and arranged as described the 
distance of the platform from the ground is so diminished as to per- 
mit the employment of a single intervening step, making but two 
intervals, short and easily accomplished, while at the same time 
keeping the platform up so near the level of the car-floor as to ob- 
viate danger to persons leaving the car without observing that the 
platform is depressed. | 

To assist persons ascending to or leaving the platform, I apply a 
grab-handle at the corner of the car, having a vertical member, H, 
of such form as to be easily grabbed, and from the lower end of this 
grab-handle I project another member, H’, ascending at a suitable 
angle to the door-standing pillar near the belt-rail. This forms a 
hand-rail on which the hand of the passenger can rest in ascending 
and descending. Upon this hand-rail, about midway between its 
ends, is formed a collar, bulb, or enlargement, H’’, which affords a 
resting-place for the hand, beneficial in ascending and descending. 
The grab-handle thus made is fastened to the car-body through two 
feet, H’’”’ H’”’, located on the panel-plate over the corner pillar, H’’”, 
into or through which the retaining screws or bolts are passed, and 
similar fastenings serve to secure the inner end of the handle to the 
door-standing pillar or belt-rail, a firm support for the handle being 
thus obtained at both ends. ; 

The car is provided with mechanism enabling the driver to open 
and close the rear door, said mechanism, in the present instance, 
being arranged in the top of the car. 

J represents a lever, arranged in the forward part of the hood or 
bonnet M, and connected by a rock-shaft and crank-arm, or other 
suitable means, with the door at the opposite end of the car, for 
operating it. 

L is a bell (shown arranged in the hood) operated through a strap, 
L’, passing lengthwise at the side of the car, and a series of bell- 
pul s, L’, arranged upon the frame posts or uprights of the car- 

ody, as shown, and within convenient reach of the passengers in 
their seats. 

K represents @ mirror, arranged under the hood or bonnet in ad- 
vance of the driver, made adjustable, that it may be set at a suitable 
angle to enable the driver to observe the movements of the passen- 
gers without necessitating his turning around for that purpose. 

As the features of arrangement of parts last above referred to are 
made the subject-matter of another division of this application, they 
need not be-described in detail bere. an 

I is a box for the reception of fares, said box being of any usual or 
preferred construction and arrangement. 

Where the car is to be drawn always with the same end in ad- 
vance, it may sometimes be preferred to use at the rear end of the 
car what I term a “depressed-step platform,” such as shown at O, 
Fig. 2, in lieu of the one above described. In this case the usual 
side step or steps are dispensed with, the platform itself being de- 
pressed by means of angular bearers, as shown, in such manner as 
22—304 
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to divide the distance between the car-floor and the ground. This 
depressed platform is provided at its rear end witha dash or project- 
ing hand-rail, so arranged that passengers leaving the car step down 
first upon the platform, and turning thence to one side or the other, 
step from said platform to the ground at one side of the car, the 
platform extending laterally to or beyond the tramway or track. 
rhis arrangement serves to insure safety to near-sighted persons and 
passengers leaving the car in the night-time, and failing to notice 
that the platform is depressed, this having been found a source of 
accident where only an ordinary step is used between the car-floor 
and the ground. 

Parts of the car not particularly described may be constructed and 
arranged in any usual or preferred way. 

Having now described my invention, I claim— 

1. A tram-car with end platforms, having the dash corner pillars 
made in proper form and arranged as pivots,on which are hung 
gates having a capability of motion from the corner of the body to 
the dash. 

2. A tram-car with gates hung on the dash corner pillars, around 
which the gates rotate. _ ) 

3. A tram-car with gates hung on the dash corner pillars, around 
which the gates rotate from the corner of the car-body to the front 

side of the dash. 
282 4. A tram-car with gates hung on the dash corner pillars, 
on and around which the gates rotate, the lock-stile of the gates 
being provided with hooks lodged in eyes at the corners of the body. 

5. A traim-car with gates hung and pivoted on the dash corner 
pillars, andthe hook on the lock-stile lodged in an eye near the 
corner of the body, the eye being provided with a stop or fence, to 
prevent the gate from passing through and beyond the eye. 

6. A tram-car with gates pivoted on the dash corner pillars, the 
lock-stile of the gate having a hook for fastening the gate open or 
shut. 

7. A tram-car with gates pivoted on the dash corner pillars, and 
with a stile-hook fastening the gate shut when in union with an eye 
at the corner of the body, or fastening the gate open when it is 
folded against the dash, with the hook passing through an orifice in 
the dash. 

8. A tram-car having gates for closing the platforms, the gates, 
when open, folding against the dash, and the stile-hook of the gate 
passing through the dash-apron and fastening the gate, the gate- 
hook being capped or having a receptacle covering the hook. 

9. In a tram-car, the combination of the gate-hook, receptacle, and 
india-rubber, substantially as described. 

10. In a tramn-car, the combination of the gate-hook, receptacle, 
and cam, bolt, or other suitable device forming a lock to prevent 
improper loosening of the gate. 

11. A tram-car provided with an inclined hand-rail, having at 
some convenient place between its ends a coilar, bulb, or enlargement 
for greater security of the hand-gripe. 
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In testimony whereof I have hereunto set my hand this 3d day of 


November, 1879. 
JOHN STEPHENSON. 
Witnesses: 
STUART A. STEPHENSON. 
JOHN 8S. PUGH. 


(Here follows diagram marked page 283.) 
984 Unitep States PATENT OFFICE. 


Daniet R. Hart, of St. Louis, Missouri. 


Improvement in Devices for Operating Street-Car Doors. 


Specification forming part of Letters Patent No. 163,770, dated May 
25,1875; application filed May 1, 1875. 


To all whom it may concern: 

Be it known that I, Daniel R. Hart, of St. Louis, in the county of 
St. Louis and State of Missouri, have invented certain new and use- 
ful improvements in the mode of operating street-car doors; and I 
do hereby declare that the following isa full, clear, and exact de 
scription thereof, which will enable others skilled in the art to which 
it pertains to make and use the same, reference being had to the ac- 
companying drawings,and tothe letters of reference marked thereon, 
which form a part of this specification, in which— 

Figure 1 represents a rear-end view of a car having my improve- 
ment applied thereto, the running-gear being removed; and Fig. 2, 
a horizontal section of the same as taken through the line z z of 
Fig. 1. 

My invention relates to a new and improved method of operating 
the rear entrance-door of street-cars by the driver while at his post 
in front, by which the devices used are made more simple, less costly 
and liable to get out of order, and more direct in their action on the 
door. 

The invention consists in combining, with a sliding rear entrance- 
door and a car-body, a simple toggle-lever and crank-shaft, the 
handle of which is so arranged as te be within convenient reach of 
the driver when on his platform in front. ) 

To enable others skilled in the art to make, construct, and use my 
invention, I will now proceed to describe it in detail, omitting a par- 
ticular description of such parts of a street-car as are non-essential to 
a full understanding of my improvement. 

The body A of the car may be of any suitable construction, so 
long as its rear end is so made as to provide a supporting-rail and 
guideways fora sliding door, Bb. For this purpose, however, I pre- 
fer that end to be made double, so as to furnish a channel or way 
within which to slide back and forth. Such channel or way is 
shown at a, Fig. 2, it lying between the outer wall 6 and inner cas- 
ing c. To the inner edge of the door B, at a suitable distance above 
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the floor C of the car, is secured a lug, d, to which is pivoted a lever, 
e, Which forms one arm of the toggle-lever, the other arm of which 
consists of a crank-lever, f, keyed or otherwise secured to the rear 
end ofthe rock-shaft F, and on the other end of which, on the out- 
side of the front end of the car, is secured the crank-handle or lever 
G, by which the driver operates the rock-shaft F,and through it the 
toggle-levers and the door. 

Crank-lever f and lever e, which form the toggle-lever, are ar- 
ranged to operate in the channel-way of the door formed by the 
outer wall b and inner casing c. 

Rock-shaft F, like the levers ¢ and f, is also arranged within the 
walls of the car-body—that is to say, between the side casing g and 
outside wall h of the car-body—it for this purpose being mounted in 
suitable bearings secured to, or formed in, the pillars H, and in the 
front and rear end walls of the car. 

Thus arranged, both the rock-shaft and levers are entirely out of 
the way of the passengers, and may, if desired, be connected to the 
door, either at its upper or lower end; but the arrangement shown 
in the drawing is preferred, as it is far more convenient to the driver 
to handle, and, besides, imparts a more steady and uniform motion 
to the door. : 

In this patent I do not claim the broad combination of a crank, 
rock-shaft, entrance-door, and connecting device; but 

What I do claim is— 

The combination of the rock-shaft F and its operating lever or 
handle with the toggle-levers e and f and the sliding entrance-door 
of a street-car, substantially as and for the purpose set forth. 

In testimony that I claim the foregoing as my own invention, | 
affix my signature in presence of two witnesses. 

DANIEL R. HART. 

Witnesses: | 

D. G. STUART. 
P. HANNAY. 


(Here follows diagram marked p. 285.) 


286 Unitep States Patent OFFice. 
SaMvuEL H. Lirrie, Rosemond, Ilinois. 
Improvement in Street-Railway Cars. 


Specification forming part of Letters Patent No. 140,052, dated June 
17, 1873; application filed January 29, 1872. 


To all whom it may concern : : 


Be it known that I, Samuel H. Little, of Rosemond, Christian 
county, Illinois, have invented a certain improvement in street- 
ears, of which the following is a specification : 

This improvement relates to the manner of constructing, hang- 


S. H. LITTLE. 285 
Street Railway Cars. 

No. 140,052 eS Patented June 17, 1873. 
ou $4 cae 


JOSEPH ARON Vs. THE MANHATTAN RAILWAY CO. 173 


ing, and operating the doors of street-railway cars. The first part 
of my invention consists in the manner of supporting the rear door 
of the car. This door rests on pulleys upon a track beneath the 
floor of the car, so that no dirt will collect upon the track from the 
feet of persons entering. The second part of my invention consists 
in the manner of moving the door by cords that pass from the bot- 
tom of the door around pulleys and to a drum beneath the feet of 
the driver, the door being outside the rear wall and opening to 
either side. 3 

Figure 1 is a plan of the pulleys and the cord by which the rear 
door is operated. Fig. 2 is a longitudinal section at the center of 
the car. 

A (Fig. 2) is the side-wall, B the floor, C the roof, D the front wall, 
and E therear wall. F is the rear door, whose top slides in a groove, 
e. At the bottom of the door is a bracket, f, to which is attached a 
rectangular frame, G, to which the grooved rollers H are journaled. 
This frame is beneath the floor, and the rollers H travel on a rail, a, 
upon a bracket, I, secured to the cross-timber J, the latter being 
connected to the cross-timber K (at the front of the car) by trunks 
or pipes L, forming guides and supports for the cord M. The end 
m of the cord is attached to one end of the frame G, and, passing 
around the pulleys N and N’, it is coiled around the drum Q, or at- 
tached thereto, and from the drum the cord: passes around the pul- 
leys P and P’, and the end m/’ is attached to the frame G at the 
opposite end to that m, so that, supposing the door to be closed, it is 
opened by turning the drum J in either direction. The drum is 
upon a shaft, R, ending above in a hand crank, r, by which the 
driver turns the drum. 

In dotted lines in figure 1 is shown a modification, in which a 
single central trunk L’ is used in place of the two trunks L, and 
the positions of the two pulleys N’ P are changed to the positions 
shown at n’ p, the course of the cord being indicated by dotted lines. 

I do not in this application claim broadly operating the sliding 
door of a car by means of an endless cord. | 

I claim as my invention— 

1. In a street-railway car, the combination of the sliding door F, 
bracket f, roller-frame G, rollers H, and rail 7 beneath the floor, all 
substantially as and for the purposes set forth. 

2. The combination of the door F with the track 7 beneath the 
floor; the cord M, pulleys N N’, drum O, and pulleys P P’, all ar- 
ranged substantially as described. 

In testimony of which invention I have hereunto set my hand. 

SAM’L H. LITTLE. 

Witnesses : 

SAM’L KNIGHT. 
CHARLES PICKLES. 
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287 United States Circuit Court, Southern District of New York. 
In Equity. 


Joseru ARon vs. The Manuatrran Rartway Co. 


Sirs: Notice is hereby given that upon the defendant's pleadings 
and proofs herein and the affidavits and papers annexed hereto, 
copies of which are herewith served upon you, I shall apply to this 
honorable court, at the court-rooms, in the United States post-office 
and court building, in the city of New York, on Friday, the 13th 
day of February, 1885, at the opening of the court on that day, or as 
soon thereafter as counsel can be heard, for leave toamend the answer 
of the defendant in this case nunc pro tune by filing the amendment 
to its answer, a copy of which proposed amendment I annex hereto. 

1 shall also apply to this court for an order allowing the proofs 

already taken in behalfof the defendant as to the state of the 
288 art prior to the application for the letters patent mentioned 

in the complainant’s bill of complaint to stand and to have 
the same force and effect as if the matters and things concerning 
which proofs have been taken on behalf of the defendant had been 
specially set forth and pleaded in the defendant’s answer as origi- 
nally filed. 

I shall also then and there apply for such other and further order 
concerning the premises as may be meet. 


Respectfully, 
DAVIES axnp RAPALLO, 
Defendant's Solicitors. 
New York, February 9, 1885. 
To Messrs. Munson and Philipp, complainant’s —. 


289 State OF New York, |[., 
> SS . 


City and County of New York, | 


United States Circuit Court, Southern District of New York. 


JOSEPH ARON vs. THE MANHATTAN Raltway Co. 


Edwin H. Brown, being duly sworn, deposes and says: 

I am counsel for the defendant in the above-entitled cause. 

My connection with this cause dates from October 2, 1884, on 
which date I was retained as counsel by the defendant herein. The 
pleadings in the case had been filed and the taking of prima facie 
testimony on behalf of the complainant had been finished previous 
to that time. 

The defendant herein commenced the taking of proofs on its 
behalf on November 5, 1884, and continued the taking of proofs 
from time to time until January 17, 1885. 

During the taking of the defendant’s testimony I introduced 

several patents prior in date to the letters patent upon which 
2°0 _— this suit is brought for the purpose of showing the state of the 
art previous to the application for the letters patent mentioned 


+ 
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in the bill of complaint. I also called several witnesses to testify as 
to the prior state of the art. The witnesses who were examined to 
show the prior state of the art were not named in the answer, nor 
were the patents which were introduced in evidence for the purpose 
of showing the prior state of the art specifically set forth in the 
answer. 

In introducing the above-mentioned patents in evidence and in 
taking the testimony of the witnesses before referred to I proceeded 
upon the theory that the statutes only require the defendant to set 
forth specifically such patents as anticipate the claims of a patent 
upon which suit is brought by setting forth structures which come 
directly within the terms of the claims of a patent in suit and, the 
names of persons who have known or used structures similar to that 
described and claimed in the letters patent upon which suit is 
brought, and that it was not necessary to plead specifically prior 

patents and structures which formed part of the state of the 
291 art and which were to be introduced to show that the patentee, 

through whom the complainant claims, was not the original 
and first inventor or discoverer of any material and substantial part 
of the thing patented. 

The defendant in this case does not contend that the prior patents 
and the constructions which were in public use previous to the ap- 
plication for the letters patent mentioned in the bill of complaint, 
concerning which testimony was introduced by it, anticipate the 
subject-matter of the complainant’s by severally showing subject- 
matter claimed in the letters patent upon which this suit is based, but 
simply that, in view of these patents and the prior uses testified to 
by its witnesses, there was no patentable invention in the subject-. 
matter of the letters patent of the complainant. It therefore ap- 
peared to me unnecessary to set forth these patents and the names 
of these witnesses specifically in the answer. It was my opinion 
that the defendant had a right to show the prior state of the art 
without specifically pleading any of the patents or prior uses which 

| it might introduce to show the prior state of the art, and that 
292 the court would then be free to decide whether, in view of 
the state of the art thus set forth in the proofs, there was any 
patentable invention in the subject-matter of the patent upon which 
this suit is brought. . 

As, however, the complainant has insisted upon objecting to every- 
thing not specifically set forth in the answer I have deemed it best 
to make an application for an amendment to the answer. I am of 
the opinion that the patents introduced in evidence and the testi- 
mony taken establish a good defense. 

Moreover, I did not know of the patents of which I introduced 
copies in evidence to show the prior state of the art until within a 
few days before commencing to take proofs, and the existence of lo- 
comotives having cabs provided with doors and operating mechan- 
ism similar to those which are described in the depositions of Henry 
A. Webster and Thomas Lonergan taken in this cause was unknown 
to me until the very day Mr. Webster came to my office to give this 
testimony. I have been looking for further references to the 
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293 complainant’s patent up to the present time, and, to avoid 
troubling the court with repeal/ed motions, I have deferred 
making application for leave to amend the answer until my investi- 
gations should be completed. 
EDWIN H. BROWN. 


Sworn to and subscribed before me this 7th day of February, 


1885. 
T. J. KEANE, 
Notary Public (12), N. Y. Co.° 
294 STATE OF New YorK, } 


City and County of New York, § ome 


United States Circuit Court, Southern District of New York. In 
Equity. 


JoserH Aron vs. Tot MANHATTAN RaItway Co. 


Julien T. Davies, being duly sworn, deposes and says: 

I am a member of the firm of Davies and Rapallo, solicitors for 
the defendant in this cause. 

My firm was substituted as solicit-rs for the defendant on Jan- 
uary 2, 1885. Previous to that time my firm had no connection 
with the case and I knew nothing about it, nor did any of my 
partners or assistants in my office have any connection with the 


case or know anything about it. 
JULIEN T. DAVIES. 


Sworn to before me this 7th day of February, 1885. — 
HOWARD TOWNSEND, 
Notary Public, New York Co., N. Y. 


995 United States Circuit Court, Southern District of New York. 
In Equity. 


Joseru Aron vs. THE MANHATTAN Rattway Co. 


Amendment to the answer of the above defendant to the bill of 


complaint of the above-named complainant. 


The defendant hereby amends its said answer in the above-en- 
titled cause as follows, to wit: 

By adding the following to the end of the first paragraph of the 
seventh clause of the defendant's answer : 

“And also that, in view of the structures shown and described in 
the following letters patent, William W. Rosenfield was not the orig- 
inal and first inventor or discoverer of any material and substantial 

part of the thing patented. 
296 “ And this defendant, further answering, says that in the said 
prior state of the art were structures which are set forth in— 
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“ United States letters patent No. 32512, granted June 11, 1861, 

to Darwin De Forrest Douglass, for improvement in window blind. 
“ United States letters patent No. 32681, granted July 2, 1861, to 

Thomas Castor, for improvement for opening railroad-car doors. 

“United States letters patent No. 41676, granted February 23d, 
1864, to William H. Brown, for improvement in opening and clos- 
ing iron blinds or shutters. 

“ United States letters patent No. 91026, granted June 9, 1869, to 
Daniel Kidder, for improvement in shutter-worker. 

“ United States letter- patent No. 93322, granted August 3, 1869, 
to John F. Madison and Henry McLaughlin, for improvement in 
street cars. 

“United States letters patent No. 136,801, granted March 11, 
1873, to John F. Wollensak, for improvement in transom lifters and 
locks. 

“ United States letters patent No. 138,879, granted May 13, 1873, 

to Augustus H. Gibbs, for improvement in shutter-workers. 
297 “ United States letters patent No. 140,052, granted June 17, 
1873, to Samuel H. Little, for improvement in street-railway 
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cars. 

“United States letters patent No. 147,190, granted February 3, 
1874, to John Stephenson, for improvement in devices for operating 
street-car doors. 

“United States letters patent No. 155,118, granted Sept. 15, 1874, 
to John Stephenson, for improvement in devices for operating street- 
car doors. 

“United States letters patent No. 157,368, granted December 1, 
1874, to George M. Brill, for improvement in operating street-car 
doors. : 

“ United States letters patent No. 162,964, granted May 4, 1875, to 
John Stephenson, for improvement in street cars. 

‘ United States letters patent No. 163,770, granted May 25, 1875, 
to Daniel R. Hart, for improvement in devices for operating{street- 
car doors. 

“ United States letters patent No. 202,413, granted April 16, 1878, 
to Thomas Corrigan, for improvement in shutter-workers. 

“ United States letter- patent No. 185,344, granted Decem- 
298 ber 12, 1876, to John A. Moore and Thomas M. Thompson, 
for improvement in gates for railway passenger cars. 

“ United States letter- patent No. 212,012, granted February 4, 1879, 
to John Kelso and William H. Ludewigs, for improvement in shut- 
ter-workers. 

“ United States letter patent No. 219,852, granted September 23, 
1879, to Oliver Ferguson, for improvement tn gates. 

“United States letter patent No. 235,311, granted December 7, 
1880, to John Stephenson, for improvement in tram car. 

“ British letters patent No. 1602, granted May 27, 1872, to Samuel 
Smith, for improvements in the mode of opening and shutting doors 
of vehicles, &c. 

“ British letters patent No. 653, granted February 21, 1873, to 
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ing and fastening railway-carriage doors. 

“ British letters patent No. 1072, granted March 16, 1877, to Alex- 
ander Melville Clark, for improvement in tramway cars. 

“And this defendant, further answering, says, on information and 
belief, that in the said prior state of the art were the Miller and Jan- 

ney car-coupling systems, which were in common and public 
299 use in the United States and known to Henry L. Brevoort, 

of Brooklyn, in the State of New York, and to persons con- 
nected with the railroads generally. 

“And this defendant, further answering, says, on information and 
belief, that in the said prior state of the art, and on the New York, 
New Haven and Stonington railroad, the Connecticut railroad, the 
New Jersey Southern railroad, the New Jersey Central railroad, 
the New York, Boston and Montreal railroad, and the New York 
Elevated railroad, were locomotives having cabs provided with doors, 
which doors had combined with them mechanism operating in sub- 
stantially the same way as the gates in the complainant’s letters 
patent and their operating mechanism, and that such locomotives 
so provided with doors having such operating mechanism were 
known to employees of the railroads aforesaid and, among others, 
to Henry A. Webster and Thomas Lonegran, both residing at the 
city of New York, in the State of New York. 

“And this defendant, further answering, says that gates similar 

to those now used by it were in public use on its cars before 
300 = any invention by William W. Rosenfield of the alleged im- 

provement described and claimed in the letters patent men- 
tioned in the bill of complaint, and that such use was known to 
Henry A. Webster, William R. Shannon, and Frank M. Caille, all 
residing at the city of New York, in the State of New York, and 
generally to the emyloyees of this defendant and the public gen- 
erally.” 
DAVIES ann RAPALLO, 

Solicitors for Defendant. 


301 [ Endorsed :] United States circuit court, south. dist. of New 
York. In equity. Josep- Aron vs. The Manhattan Railway 
Co. Motion papers to amend answer. Filed in open court March 
27, 1885. Service of a true copy of the within papers is hereby ad- 
mitted this 9th day of February, 1885. Munson and Philipps, 
comp't’s sol’s 
302 At a stated term of the circuit court of the United States of 
America for the southern district of New York,in the second 
circuit, held at the United States court-rooms, in the city of New York, 
on Friday, the twenty-seventh day of March, in the year of our 
Lord one thousand and eight hundred and eighty-five. 
Present: The Honorable William J. Wallace, circuit judge. 
JOSEPH ARON 
vs. In Equity. 
THe MAnnattTan Raitway Co. 
A motion for leave to amend the answer herein in the particu- 


Thomas Poolly Cooper, for an improved mode and means for clos- 


i. 9 
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lars set forth in the proposed amendment, a copy of which is hereto 
annexed, having come on to be heard this day upon the pleadings 
and proofs herein and the affidavits of Mr. Edwin H. Brown and 
Julien T. Davis, after hearing Mr. Edwin H. Brown, counsel for de- 
fendant, in support of said motion, and Mr. M. B. Phillip, 


t 303 counsel for complainant, in opposition thereto, it 1s ordered, 
adjudged, and decreed that the said motion be, and the same 
is hereby, denied. 


: WM. J. WALLACE. 


ed 
/ 304 United States Circuit Court, Southern District of New York. 
In Equity. 
| Josern Aron vs. THE MANHATTAN Rattway Company. 
| Amendments to the answer of the above defendants to the bill of 
complaint of the above-named complainant. 
‘ 


The defendant hereby amends its said answer in the above-enti- 

tled cause as follows, to wit, by adding the following to the end of 
the first paragraph of the seventh clause of the defendant’s answer : 
“ And also that, In view of the structure shown and described in 
the following letters patent, William W. Rosenfield was not the 
original and first inventor or discoverer of any material and substan- 
tial part of the thing patented.” 

“And this defendant, further answering, says that in the said prior 

state of the art were structures which are set forth in— 
305 “United States letters patent No. 32512, granted June 11, 
1861,to Darwin De Forrest Douglass, for improvement in win- 
dow blind. 

“United States letters patent No. 32681, granted July 2, 1861, to 
! Thomas Castor, for improvement for opening railroad-car doors. 

“United States letters patent No. 41676, granted February 23, 
1864, to William H. Brown, for improvement in opening and closing 
iron blinds or shutters. 

“ United States letters patent No. 91026, granted June 9, 1869, to 
Daniel Kidder, for improvement in shutter-worker. 

“United States letters patent No. 93322, granted August 3, 1869, 
to John F. Madison and Henry McLaughlin, for improvement in 
street cars. 

“ United States letters patent No. 136,801, granted March 11, 1875, 
. to John F. Wollersakn, for improvement in transom lifters and locks. 

“United States letters patent No. 138,879, granted May 13, 1873, 
to Augustus H. Gibbs, for improvement in shutter-workers. 

“ United States letters patent No. 140,052, granted June 17, 
306 1873, to Samuel H. Little, for improvement in street-railways 
cars. 

“United States letters patent No. 147,190, granted February 3, 
1874, to John Stephenson, for improvement in devices for operating 
street-car doors. 

“United States letters patent No. 155,118, granted September 15, 
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1874, to John Stephenson, for improvement in devices for operating 
street-car doors. 

“United States letters patent No. 157,368, granted December 1], 
1874, to George M. Brill, for improvement in operating street-car 
doors. 

“ United States letters patent No. 162,964, granted May 4, 1875, to 
John Stephenson, for improvement in street cars. 

“ United States letters patent No. 163,770, granted May 25, 1875, 
to Daniel R. Hart, for improvement in devices for operating street- 
car doors. 

“ United States letters patent No. 202,413, granted April 16, 1878, 
to Thomas Corrigan, for improvement in shutter-workers. 

“United States letters patent No. 185,344, granted December 12, 
1876, to John A. Moore and Thomas H. Thompson, for improve- 

ment in gates for railway passenger cars. 
307 “ United States letters patent No. 212,012, granted Febru- 
ary 4, 1879, to John Kelso and William H. Leudewigs, for 
imprevement in shutter-workers. 

“ United States letters patent No. 219,852, granted September 23, 
1879, to Oliver Ferguson, for improvement in gates. 

“ United States letters patent No. 235,311, granted December 7, 
1880, to John Stephenson, for improvement in tram car. 

“ British letters patent No. 1602, granted May 27, 1872, to Samuel 
Smith, for improvements in the mode of opening and shutting 
doors of vehicles, &c. 

“Brittish letters patent No. 653, granted February 21, 1873, to 
Thomas Pooly Cooper, for an improved mode and means for clos- 
ing and fastening railway-carriage doors. 

“ British letters patent No. 1072, granted March 16th, 187 
Alexander Melville Clark, for improvement in tramway cars. 

“And this defendant, further answering, says, on information and 
belief, that in the said prior state of the art were the Miller and 
Janney car-coupling systems, which were in common and public 

use in the United States and known to Henry L. Breevoort, 
308 of Brooklyn, in the State of New York, and to persons con- 
nected with railroads generally. 

“And this defendant, further answering, says, on information and 
belief, that in the said prior state of the art and on the New York, New 
Haven and Stonington railroad, the Connecticut railroad, the New 
Jersey Southern railroad, the New Jersey Central railroad, the New 
York, Boston and Montreal railroad, and the New York Elevated 
railroad were locomotives having cabs provided with doors which 
doors had combined with them mechanism operating in substan- 
tially the same way as the gates in the complainant’s letters patent 
and their aware mechanism, and such locomotives so provided 
with doors having such operating mechanism were known to em- 
sloyees of the railroads aforesaid, and among others to Henry A. 
Vebster and Thomas Lonergan, both residing at the city of New 
York, in the State of New York. | 

“And this defendant, further answering, says that gates similar to 
those now used by it were in public use on its cars before any inyen- 
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tion by William W. Rosenfield of the alleged improvement 
309 described and claimed in the letters patent mentioned in the 

bill of complaint, and that such use was known to Henry A. 
Webster, William R. Shannon, and Frank M. Caille, all residing at 
the city of New York, in the State of New York, and generally to 
the employees of this defendant and the public generally.” 


[Endorsed :] U.S. circuit court, southern district of New York. 
In equity. Joseph Aron vs. Manhattan Railway Co. Order deny- 
ing motion to amend answer, ete. U.S. circuit court. Filed Mar. 
30,1885. Timothy Griffith, clerk. G. Stanton. G. M. 


310 At a stated term of the circuit court of the United States 

of America for the southern district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Tuesday, the fifteenth day of December, in the year 
of our Lord one thousand eight hundred and eighty-five. 


Present: The Honorable William J. Wallace, circuit judge. 


JosEPH ARON ) | 
v8. (Eq. Cal. Oct. T.,’85. 
MANHATTAN RAILWAY OE 


This cause coming on for final hearing on pleadings and proofs— 
Mr. M. B. Philipp is heard in behalf of complainant. 
Mr. Edwin H. Brown is heard in behalf of defendant. 

. uF 


311 U.S. Circuit Court, Southern District of New York. 
Aron vs. THe MANHATTAN RarItway CoMPANY. 


WALLACE, J.: 


This suit is brought to restrain infringement of letters patent No. 
288,494, granted November 13,1883, to Wm. W. Rosenfield, assignor. 
The patent relates to gates of carsin which the passengers get on and 
off at the sides of the platform, the gates being arranged to close the 
side entrances to the car platform except when the passengers are 
getting offand on. Such cars are in use upon the elevated railways 
in the city of of New York. 

The patent describes two improvements in these gates, only one 
of which is involved_in this controversy. This consists in operating 
mechanism by which the guard or attendant upon the platform of 

the car, while standing out of the way of incoming or out- 
312 going passengers and in the passage-way between two cars, can 

simultaneously open aud close the gates of both cars. The 
ouly question litigated is whether there was any patentable novelty 
in this improvement. Inthe general preliminary statement of the 
object of the invention of the patentee states in his specification that 
“in many classes of railway cars, and in particularly in those used 
upon the elevated and other city railways, it has been found neces- 
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sary, in order to prevent passengers from falling from the train, and 
also to prevent persons from attempting to get off or on the cars 
while in motion, to provide the entrances on the car platform with 
gates by which they can be closed except at the proper time. As 
there is usually but one guard or attendant stationed between two 

adjoining cars it follows that to open or close both gates he must 
pass around from one to the other of the adjoining platform-. It is 


the object of the present invention, among other things, to provide | 


means by which the guard or attendant can, without changing his 
position, open or close both gates simultaneously and with the least 
possible delay. To that end one feature of the invention consists in 
providing the gates with connections so arranged that any two ad- 
joining gates can be simultaneously opened or closed by the guard 
while standing in the passage-way leading from one of the cars to 
the other.” 
313 In the detailed description illustrated by the drawing the 
platforms are arranged so that the entrances to them from the 
station are at the side, and are provided with the usual guard rails, 
which extend across the ends, except a space at the middle, w hich 
is left open to afford a passage-way from one car to the other. The 
side entrances to the platforms are closed hy gates which are hinged 
to posts at the outer ends of the guard rails, and are arranged to 
swing inward against the rails in opening. The devices for operat- 
ing the gates are a link connecting a sliding rod with the gate and 
a rod which slides in or on bearings secured to the guard rail with a 
handle which is located near the passage-way. When the platforms 
of two cars adjoin each other the handles can be simultaneously 
grasped by the guard standing in the passage-way, one with each 
hand. Two arrangements of these co- operating connections are 
' suggested in the description and are shown in thedrawing. In one 
the sliding rods extend along the outside of the guard rails and are 
connected by the links to the levers or arms which extend outward 
from the gates, the opening of the gates being effected by pushing 
the sliding rod. In the other the sliding rods extend along the in- 
side of the guard rails and are connected by the links directly to 
the gates, the opening being effected by pulling upon the sliding 
rod. 
314 The patentee states that the sliding rods will preferably be 
provided with some form of locking mechanism by which the 
gates can be fastened in the open or closed condition. 

The claims of the patent are six in number, five of which only 
are in controversy, and they are as follows: 

“|. Fee combination, with a gate arranged to close the side en-. 
trance to a car platform, of an operating handle located at or near 
the inner end of the platform, guard rail, and means connecting 
said gate and handle, whereby the attendant may open and close the 
gate while standing at the end of said guard rail, substantially as 
described. ; . 

“2. The combination, with gates arranged to close the side en- 
trance to the adjoining piatforms of two cars, of operating handles 
located at or near the inner ends of the platform, guard rails, and 
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means connecting said gates and handles, whereby the attendant 
may open or close both gates simultaneously while standing at the 
ends of said guard rails, substantially as described. 

“3. The combination, with a railway car and its platform having 
an end guard rail by which a side entrance thereto is provided, of a 

. gate for closing said entrance, a rod, as f, sliding in or on 
315 guides secured to said guard rail, & a link, as e, connected to 
said gute and rad, all substantially as described. 

“4. The combination, with a railway car and its platform having 
an end guard rail by which a side entrance thereto is provided, of 
a swinging gate for closing said entrance, a rod, as f, sliding in or 
on a guide secured to said rail, a link, as e, connected to said gate & 
rod, and meaus for locking’ said gate in its closed position, all sub- 
stantially as described. 

“5. The combination, with gates arranged to close the side entrances 
to the adjoining platforins of two cars, of rods, as f, sliding in or on 
guides secured to the guard rails of said platforms, and links, as e, 
connected to said gates and rods, substantially as described.” 

A brief reference to the prior state of the art will indicate that the 
combinations referred to in the several claims are merely an appli- 
‘ation to a new situation of old devices which had been previously 
been applied to analogous uses. 

Devices to open and close an aperture at a distance from the op- 
erator in a great variety of forms was old. As illustrations of those 
things which are matters of common knowledge and of — the court 
wil] take judicial notice, it is‘sufficient to allude to the strap used 
by the driver at the front of an omnibus to open and close the 

rear door; to the devices for opening or closing valves ata 
316 distance in steam and hydraulic apparatus, and to the devices 
used at railway switches for opening and closing the rails. 
teferring to the prior state of the art, as shown by various prior 
patents which have been introduced in evidence, it appears also that 
mechanism to open and close the entrance to passenger cars ata 
point distance from the operator was likewise old, as where the op- 
erator standing upon the front platform employed such mechanism 
to open or close a door at the rear platform. One prior patent alone, 
the one granted to John Stephenson September 15, 1874, shows five 
methods of closing and opening the rear doors of street cars from 
the front platform. 

Mechanism for closing and opening apertures at a distance from 
the operator, in which the same devices were employed as are em- 
ployed by the patentee, was old and is disclosed in a number of 
earlier patents, which have been put in evidence. It will suffice to 
refer to two only. The patent to Woolensak of March 11, 1873, for 
an improvement in transom-lifters, describes the means for opening 
and closing the transom as consisting of a sliding rod, which is con- 
nected by a pivoted link to the arm of the transom frame. The 

patent to Carrigan, granted April 16, 1878, for an improve- 
317 ment in blind-adjusters, whereby outside blinds are opened 
and closed without lifting the window-sash, describes as the 
mechanism employed a sliding bar connected by a pivot link with 
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a hinged shutter. In both these patents the aperature to be opened 
and closed at a distance from the operator—in the one case a shutter 
and in another a transom—is opened and closed, as is the case in the 
patent in suit, by pushing or pulling the sliding rod or bar. In both 
of these patents there is likewise described a locking device by means 
of which the sliding rod or bar is retained in a fixed position so 
that the shutter or the transom will remain fastened when opened 
or closed, at the option of the operator, thus showing opening, clos- 
ing, and locking apparatus in all essentials like that of the patent 
in suit. Moreover, the patent to Carrigan shows this apparatus ar- 
ranged to open and close the two shutters of the windows, at the 
option of the operator, simultaneously, the sliding bars being so 
arranged as to be pushed or pulled each by one hand of the operator. 
Mechanism for opening and closing apertures distant from the 
operator, in which the devices used for the purpose are the mechan- 
ical equivalents of those employed by the patantee, is shown to be 
old by a large number of patents which have been put in evidence. 
This partial exhibit of the prior state of the art demonstrates 
318 that what the patentee did was to adapt well-known de- 
vices to the special purpose to which he contemplated their 
application. It was necessury that the gate should swing inward to 
open and outward to close; that the sliding rod should be located 
where it would be out of the way of passengers entering or leaving 
the platform, and that the end or handle of the rod should be located 
where it could be conveniently operated by the attendant without 
inconveniencing outgoing or incoming passengers. The new situ- 
ation required adequate modifications of existing devices for open- 
ing and closing an aperature at a distance from the operator appro- 
priate to the new occasion. Accordingly the patentee located the 
rods on bearings secured to the guard rails with their handles near 
the passage-way formed by the space or opening near the middle of 
the guard rail. If this required invention his improvement was the 
proper subject of a patent. He did nothing more and nothing less 
than this. It seems impossible to doubt that any competent me- 
chanic familiar with devices well known in the state of the art could 
have done this readily and successfully upon the mere suggestion 
of the purpose which it was desirable to effect. When it was done 
as to one. car platform it was only requisite to duplicate it upon 
another to make the improvement of the patentee in all its length 

and breadth. : 
319 The patantee is entitled to the merit of being the first to 
conceive of the convenience and utility of a gate opening and 
closing mechanism which could be operated efficiently by an at- 
tendant in the new situation. His right to a patent, however, must 
rest upon the novelty of the means he contrives to carry his idea 
into practical application. It rarely happens that old instrumentali- 
ties are so perfectly adapted for a use for which they were not orig- 
inally intended as not to require any alteration or modification. If 
these changes involve only the exercise of ordinary mechanical skill 
they do not sanction the patent, and in most of the adjudged cases 
where it has been held that that the application of old devices to a 
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new use was not patentable there were changes of form, proportion, 
or organization of this character which were necessary to accommo- 
date them to the new occasion. The present case falls within this 
category. The bill is therefore dismissed. 


320 [Endorsed:] United States circuit court, southern district 

of N. Y. Afron vs. The Manhattan Railway Company. 
Opinion. Wallace, J. U.S. circuit court. Filed Jan. 27, 1886. 
Timothy Griffith, clerk. 


321 At a stated term of the circuit court of the United States of 

America, second circuit and southern district of New York, 
held at the United States court-rooms, in the city of New York, on 
the 12th day of March, in the year of Lord one thousand eight 
unliend oat eighty-six. 


Present: Hon. William J. Wallace, circuit judge. 


JOSEPH ARON 


v8. brs Equity. 
MANHATTAN Rartway ComPaANY. 


This cause having come on for hearing upon the pleadings, proofs, 
and proceedings herein, now, after hearing Messrs. Munson & Phil- 
lips, counsel for complain’t, and Edwin H. Brown, counsel for de- 
fendant, and due deliberation had, it is hereby ordered, ad- 
judged, and decreed that the letters patent upon which this suit 
was brought are invalid so far as the first five claims are con- 

cerned. : 
322 It is further ordered, adjudged, and decreed that the bill of 
complaint herein be, and the same hereby is, dismissed. 

And it is further ordered, adjudged, and decreed that the defend- 
ant do recover of the complainant its costs and -isbursements in this 
case, amounting to the sum of three hundred and forty-six and 7y5 
dollars ($346.77), and that the said complainant pay said sum to the 
defendant, and that the defendant have execution and the proper 
process of this court for the collection thereof. 

W. J. WALLACE, 
Circuit Judge. 


Approved as to form. , 
MUNSON & PHILLIP, 
Sol’s and of Counsel for Compl-i-ant. 
DAVIES anp RAPALLO, 
Defendant's Sol’s. 


323 [Endorsed :] U.S. circuit court, southern dist. of N. Y. In 


equity. Aron versus Manhattan R’y Co. Final decree. U. 
S. circuit court. Filed March 12, 1886. ‘Timothy Griffith, clerk. 
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324 United States Circuit Court, Southern District of New York. 
In Equity. 


JosEPpH ARON vs. THE MANHATTAN RAILWAY COMPANY. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent by the clerk of the United States circuit court for 
the southern district of New York to the Supreme Court of the 
United States on the appeal to the said Supreme Court in the above- 
entiled cause, and that the balance of the exhibits in the case may 
be retained by the clerk of said circuit court until the hearing of the 
appeal. 

Dated New York, July 21, 18586. 

EDWIN H. BROWN, 
Counsel for Defendant. 
DAVIES & RAPALLO, 
Solicitors for Dey’t. 


325 (Endorsed :) U.S. circuit court. Filed July 26,1886. ‘Timo- 
thy Griffith, clerk. 


326 Circuit Court of the United States, Southern District of New 
York. In Equity. 


JosEPH ARON 
v8. Docket No. 3006. 
THe MANHATTAN Rainrway CoMPANY. 


To the honorable the Supreme Court of the United States: 


The appeal of Joseph Aron, the above-named complainant and 
appellant, respectfully showeth that on the 11th day of March, 
1884, the above-named Joseph Aron filed his bill of complaint in the 
circuit court of the United States for the.southern district of New 
York against The Manhattan Railway Company, the above-named 


defendant and appellee, to enjoin and restrain the said de- ' 


327 fendant and appellee from infringing letters patent of the 
United States No. 288,494, and dated November 13th, 1883, 
and granted to the complainant and appellant, as assignee of William 
W. Rosenfield, for an improvement in railway-car gate, and owned 
by the complainant and appellant, and also praying for an account 
of profits and assessment of damages arising from said infringement; 
that a subpoena, issued out of said circuit court, was duly served on 
the said defendant and appellee; that the defendant and appellee 
filed his answer to the said bill of complaint, to which the complain- 
ant and appellant filed a general replication. 
Whereupon such proceedings were had in the cause that on the 
twelfth day of March, 1886, a final decree was made and 
328 entered by said circuit court in said cause, wherein it was 
adjudged and decreed that the said bill of complaint be dis- 
missed with costs to the defendant and appellee; which said judg- 
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ment and decree is, as the complainant and appellant is advised, 
erroneous and ought to be reversed. 

Wherefore this appellant appeals from the whole of said decree 
of said cireuit court to the Supreme Court of the United States, and 
respectfully prays that the said decree of the said cirenit court and 
the bill, answer, replication, pleadings, depositions, evidence, ex- 
hibits, and proceedings in the said cause may be sent to the Su- 
preme Court of the United States without delay, and that the said 

Supreme Court will proceed to hear the cause anew, and that 
329 =the said decree of the said circuit court and every part thereof 
may be reversed or such other decree made as to the said Su- 
preme Court shall seem just. 
JOSEPH ARON, 
By his solicitors, MUNSON & PHILIPP. 


MUNSON & PHILIPP, 
Comp’t’s & Appellant’s Sol’s & of Counsel. 


(Endorsed :) U.S. circuit court, southern dist. of N. Y. In equity. 
Joseph Aron versus The Manhattan Railway Company. Appeal. 
The within appeal is hereby allowed. Dated March 18, 1886. Ad- 
dison Brown. 


Due service of a copy of the within-appeal is admitted this 
Jo 18th day of March, 1886, but without waiving any objections 
to the sureties on the appeal bond. 
Def’t’s So l’rs. 


301 Supreme Court of the United States. 


JoserH ARON 
vs. 
Tue MANHATTAN Raritway Company. 


Know all men by these presents that we, Louis Monrose, of 1065 
Madison Ave., New York city, N. Y., and C. Edward Oswald, of 102 
East 84th street, New York city, N. Y., are held and firmly bound 
unto The Manhattan Railway Company, of the city, county, and 
State of New York, in the sum of five hundred dollars, to be paid 
unto The Manhattan Railway Company, its successors or assigns 
to which payment, well and truly to be made, we bind Proems, srr 
and each of us, jointly and severally, and our and each of our 

heirs, executors, and administrators, firmly by these pres- 
o32 ~—s ents. 
Sealed with our seals. Dated this 16th day of March, 
1886. 

Whereas the above-named Joseph Aron hath taken an appeal to 
the Supreme Court of the United States to reverse the decree ren- 
dered in the above-entitled suit by the circuit court of the United 
States for the southern district of New York: 

Now, therefore, the condition of this obligation is such that if the 
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above-named Joseph Aron shall prosecute his said appeal to effect 
and answer all costs and damages if he shall fail to make good his 
plea, then this obligation shall be void; otherwise to remain in full 
force and virtue. 

L. MONROSE. L. &. 
is C. EDWARD OSWALD. 2 + 


Sealed and delivered in the presence of— 


T. H. PALMER. 


333 Strate or New York, ae 
City and County of New York, | ~° 

Louis Monrose, being duly sworn, deposes and says that he is a 

freeholder residing in the city, county, and State of New York, and 

that he is worth the sum of one thousand dollars over and above his 


just liabilities. 
L. MONROSi. 


Subscribed and sworn to before me this 16th d-y of March, 1886. 
[n. s.] THOMSON H. PALMER, 
Notary Public, Kings County, N. Y. 


Certificate filed in N. Y. Co. 


STaTE OF New YoRK, |_. 
City and County of New York, j *”’ 
C. Edward Oswald, being duly sworn, deposes and says that he is 
a freeholder residing in the city, county, and State of New 
334 York, and that he is worth the sum of one thousand dollars 
dollars over and above his just liabilities. 


C. EDWARD OSWALD. 


Subscribed and sworn to before me this 16th day of March, 1886, 
[L. s.] THOMSON H. PALMER, 
Notary Public, Kings County, N.Y. 


Certificate filed in N. Y. Co. 


(Endorsed :) United States Supreme Court. Joseph Aron vs. The: 
Manhattan Railway Company. Bond on appeal. The within bond 
isapproved. Dated March 18,1886. Addison Brown. U.S. circuit 
court. Filed Mar. 18, 1886. Timothy Griffith, clerk. 


335 By the Honorable Addison Brown, one of the judges of the 
circuit court of the United States for the southern district 
of New York. 


To The Manhattan Railway Company: 

Whereas Joseph Aron has appealed to the Supreme Court of the 
United States from a decree lately rendered in the circuit court of 
the United States for the southern district of New York, made in 
favor of you, the said The Manhattan Railway Company, and has 
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filed the security as required by law, you are, therefore, cited to ap- 
pear before the said Supreme Court, at the city of Washington, on 
the secund Monday of October next, todo and receive what shall ap- 
pertain to justice to be done in the premises. 
336 Given under my hand, at the city of New York, in the south- 
ern district of New York, in the second circuit, on the 18th 
day of March, 1886. 
ADDISON BROWN. 


(Endorsed :) United States Supreme Court. Joseph Aron vs. The 
Manhattan Railway Company. Citation on appeal. Munson & 
Philipp, compl’t’s & appellant’s sol’rs & of counsel. Due service of a 
copy of the within citation on appeal is admitted this 18th day of 
Mar., 1886, but without waiving any obligations to the securities on 
the appeal bond. Davies & Rapallo, def’t’s sol’rs. U. S. circuit 
court. Filed Mar. 19th, 1886. Timothy Griffith, clerk. 


337  Unitep Srates or America, | . 
Southern District of New York, j~° 


I, Timothy Griffith, clerk of the circuit court of the United States 
of America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to three hundred and thirty-six, inclusive, contain a true and com- 
plete transcript of the record and proceedings had in said court in 
the case of Joseph Aron, complainant & appellant, against The Man- 
hattan Railway Company, defendant & appellee, as the same remain 
of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed at the city of New York, in the southern dis- 
trict of New York, in the second circuit, this 27th day of July, in 
the year of our Lord one thousand eight hundred and eighty-six, 
and of the Independence of the said United States the one hundred 
and eleventh. 


[Seal of U.S. Circuit Court, South. Dist. New York. ] 
TIMOTHY GRIFFITH, Clerk. 
Endorsed on cover: S. New York C.C. U.S. No. 304. Joseph 


Aron, appellant, vs. The Manhattan Railway Company. Filed 
July 28th, 1886. 
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C. G. Burgeyne’s Printing Business, 146-150 Centre St., N. Y. 


Supreme Court of the United States. 


IN EQUITY—No. 304. 


JOSEPH ARON, 
Appellant, 


V5. 


THe MANHATTAN RarLway Co., 
7 Appellee. 


BRIEF ON BEHALF OF APPELLANT. 


I. 
Abstract of Case. 


This suit was brought in the Circuit Court of the 
United States for the Southern District of New York, 
March 11, 1884, for infringement of Letters Patent of 
the United States granted to the said Joseph Aron as 
the assignee of William W. Rosenfield, dated Novem- 
ber 13, 1883, No. 288,494, for Improvement in Railway 
Car Gates, a copy of which is found at page 57. 

The bill of complaint was in the usual form, with the 
ordinary prayers for an accounting of profits and dam- 
ages, a decree therefor and a perpetual injunction 
(pp. 1-4). 

The answer of the defendant alleged that Rosenfield 
was not the first or original inventor of what was set 


forth and claimed in said letters patent, but that the 
same was substantially described in certain English and 
American patents, of which, however, only the English 
patents known as Defendant's Exhibits Clark, Cooper 
and Smith patents, and the American patents known as 
Defendant's Exhibits Stephenson Patents, Nos. 1, 2, 
and 3, were introduced in evidence on behalf of the 
defendant. 

It further alleged that what was described in the 
patent in suit did not, in view of the state of the art, 
constitute invention. | 

It further denied that it infringed said letters patent 
(pp. 5, 6). 

The complainant proceeded to make out his prima 
jucie case by taking the testimony Behrens, a properly 
qualified expert witness, having held the position of 
Examiner in the Patent Office for some six years, for 
about three years of which he had charge of the divis- 
jon which embraced inventions relating to gates. He 
testified that the defendant company employed cars 
having gates the same as the model Complainant's 
Exhib:t Complainant’s Gates, and that they contained 
the inventions embraced in the first tive claims of the 
letters patent in suit. 

On behalf of the defendant in reply there were 
offered in evidence twenty-one English and American 
patents, only six of which, heretofore referred to, were 
set up in the answer. There was also taken the depo- 
sition of Webster, general foreman in the car shops of 
the Manhattan Railway Company, appellee, who 
testified that the said company had drawings made of 
the gate devices used by it complained of in this suit, 
June 3, 1882, and that the devices shown by these 
drawings were first put into use on the cars of the 
company on November 4, 1882, and that Peeples, 
master mechanic of said company, was the originator 
of that mechanism. He also testified regarding the old 
gates used before this time on the cars of this road and 
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that experiments had been made which had not, how- 
ever, turned out satisfactorily, before the mechanism 
was applied in November, 1882. He also testified 
respecting certain devices used on the cabs of locomo- 
tives like the Defendant's Exhibit Locomotive Cab 
Model No. 2, on various railroads in this « ountry prior 
to the date of the patent in suit. 

There was also taken the deposition of Lonergan, 
who testified regarding devices in use on locomotive 
cabs like the said locomotive cab model No. 2 prior to 
the date of the patent in suit. 

There was also taken the deposition of Walter R. 
Shannon, who testified regarding the use by the defend- 
ant of the cars complained of, beginning the first part 
of November, 1882. 

There was also taken the deposition of Frank M. Caille, 
who testified he was a mechanical draftsman in the em- 
ploy of the Manhattan Railway Company, and made the 
drawings for the devices used by that company com- 
plained of, the 3d of June, 1882, according to orders 
given to him by Peeples. 

There was also taken the deposition of Brevoort, an 
expert, who testified about old prior uses of devices on 
locomotive cabs, and concerning the use of the old 
Miller and Jenny car-coupling devices, and also that in 
his opinion, in view of these old uses and the twenty- 
one patents introduced in evidence on behalf of the 
defendants, heretofore referred to, that there was 
nothing patentable in the invention embraced in the 
said five claims of the patent in suit. 

Appellant, in rebuttal of this testimony, took the 
depositions of William W. Rosenfield, the inventor, 
Anthony Rosenfield, Hovey, Aron, and Kiernan, to 
show that the said Rosenfield not only made the inven- 
tion claimed in the said five claims of the patent in suit 
prior to the time that the Manhattan Railway Com- 
pany, appellee, made any drawings of or introduced 
onto its cars the devices claimed to be infringements 
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of the patent in suit, but had also shown a model of 
the same to F. K. Hain, general manager of the said 
company. 

He also took the depositions of Krom and Fagan, who 
had been employed as guards upon the cars of the Man- 
hattan Railway Company and had used the devices com- 
plained of, and also those that had preceded them, and 
who testified regarding the objections, disadvantages and 
dangers attending the use of the old devices and the great 
advantages in safety, in reduction of labor and other- 
wise, due to the employment of the devices complained 
of which infringed the five claims of the patent in suit. 

He also took the deposition of Renwick, a well-known 
mechanical engineer and expert, who had been a prin- 
cipal examiner in the Patent Office as early as 1847 
and 1848, who testified that not one of the old struct- 
ures relied upon by the appellee contained the inven- 
tion of the five claims of the patent in suit, and that the 
apparatus described and claimed in the patent in suit 
required invention to produce the same. 

In surrebuttal the appellee took the deposition of the 
said F. K. Hain regarding the use of devices on loco- 
motive cabs like the Locomotive Cab Model Noa. 2, he 
admitting that the invention of the Rosenfield patent 
had been brought to his attention. 

The depositions of Webster, Lonergan, Shannon and 
Caille, so far as they related to prior use of devices 
upon the cars of the appellee and locomotive cabs, 
and the deposition of Brevoort, so far as it related 
to such devices on locomotive cabs and the Miller 
and Jenney car-coupling devices, were objected to 
because neither the names nor residences of these 
witnesses, nor the places where the persons by whom 
the devices testified to by them had been used, 
were set up in the answer, as required by Section 4920 
of the Revised Statutes, while the deposition of Hain 
was objected to because it was not, especially regarding: 


the prior use of devices on locomotive cabs, in surre- 
buttal of that taken on behalf of the appellant. 

Fifteen of the letters patent that were offered in evi- 
dence were also objected to on the ground that they 
were not set up in the answer, as required by said Sec- 
tion 4920. 

After these objections were made the appellee The 
Manhattan Railway Company, moved for leave to 
amend its answer, setting up the prior uses testified to 
by the witnesses and also the fifteen letters patent, 
which was denied (pp. 174-179). 

After final hearing bis Honor Witiiam J. WaLLace 
filed his opinion on the 27th of January, 1886 (printed 
at page 181 of the record), holding that there was no 
patentable novelty in the subject matter of the patent 
in suit, and dismissing the bill of complaint. A final 
decree for the defendant was entered March 12, 1886 
(printed at page 185 of the record). 

From this final decree the complainant in the Court 
below appeals to this Court. 


II. 


The point upon which the complainant below, ap- 
pellant in this Court, relies is as follows : 

That the Court erred in holding that there was no 
patentable novelty in the subject matter of the first five 
claims of the patent in suit. 

A number of other defenses besides the non-patent- 
ability of the subject matter were presented in the 
brief and oral argument in the Court below on _ behalf 
of the appellee. The Court below did not evidently, 
however, regard them as good because it did not refer 
to any of them in its opinion. As, however, the whole 
record is here and these defenses may be again urged, 
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and as the evidence introduced to support them bears 
somewhat upon the question of patentability of the 
subject matter, we will present our answer to them as 
briefly as possible. 


III. 2. 
The Patented Improvements. | 


The patent in suit is for improvements applicable to 
railway cars in which the passengers get on and off at 


the sides of end platforms, the entrances thereto being 
controlled by gates which are closed except while the 
car Is at rest when the passengers are getting on or off, 
a single guard or attendant being in charge of two of 


the gates of the adjoming ends of two cars, and also 
having other duties to perform including the signaling 
of the engineer by pulling the bell-rope. 

The patent describes two improvements, one consist- 
ing in combinations and arrangements of mechanism 
by which the guard, while standing out of the way of 
the outgoing or incoming passengers, can, without 
shifting his position, simultaneously open or close and 
lock closed the gates of two adjoining cars. This im- 
provement is embraced in the first five claims of the 
patent in suit. 

The other improvement consists in a supplemental 
gate which closes the space between two platforms of 
two adjoining cars to prevent persons from being 
crowded from the station platform and falling between 
the two cars, embraced in the sixth claim, but it is not 
involved in the present suit. 

The patent in suit, which is found at page 57 of the 


record, says : f 


‘* In many classes of railway cars, and particularly in those used 
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upon the elevated and other city railways, it has been found neces- 
sary, in order to prevent passengers from falling from the train, 
and also to prevent persons from attempting to get off or on a car 
while in motion, to provide the entrances to the car platforms with 
gates, by which they can be closed except at the proper times. 
These gates are usually in charge of a guard or attendant, whose 
duty itis to close the gates before the train commences to move, 
and to open them only after the train has come to a full stop. As 
there is usually but one guard or attendant stationed between each 
two adjoining cars, it follows thatto open or close both gates he 
must pass around from one to the other of the adjoining platforms. 
This passing from one platform to the other, besides being a source 
of annoyance to the guard, occasions some delay, which is very 
annoying to the passengers, particularly at times when a large num- 
ber are required to get off or on a car in a very short time. 

‘It is the object of the present invention, among other things, 
to provide means by which the guard or attendant can, without 
changing his position, open or close both gates simultaneously and 
with the least possible delay. 

“ To that end one feature of the invention consists in providing 
the gates with connections so arranged that any two adjoining 
gates can be simultaneously opened or closed by the cuard while 
standing in the passageway leading from one of the cars to the 
other.” 


[n figure 1 of the drawings is shown a plan view 
of the adjoining platforms of two cars, showing the 
gates upon one side open, and those upon the oppo- 
site side closed, the gates being provided with an open- 
ing and closing apparatus embodying the present inven- 
tion. Figure 2 is a side elevation of figure 1, show- 
ing one of the gates at the left hand open, and the 
other at the right hand closed, while figure 3 shows and 
illustrates a modification of the invention. 

The specification says : 

‘* Referring to said drawings, it is to be understood that AA rep 
resent two ordinary railway cars, and B Bthe adjoining platforms 
thereof, C C being the usual entrances from the station platform, 
and D) D gates of the ordinary construction for closing said en- 
trances. The gates D are hinged, in the usual manner, to posts a, 
rising from the corners of the platforms and close against the usual 
jams (nt shown), projecting from the sides of the cars. The plat- 


forms B are provided, as shown in Fig. 1, with the usual guard 


railings, 4, extending inward from the posts @ to similar posts c¢, 
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which are located a sufficient distance apart to leave a passage way, 
G, from one car to the other. When the gates are thus arranged, it 
is neccessary, as will readily be seen, in order to close or open both 
gates, for the guard to pass from one platform around the post ¢ to 
the opposite platform, thus causing some delay in opening or clos- 
ing one of the gates, and adding to the labor of the guard, and caus- 
ing annoyance to the passengers. 

‘* In order to avoid this each of the gates is provided, at a suita- 
ble distance from its hinge, with a curved lever d, which extends 
rearward and terminates a short distance outside of the railing 4. 
This lever is connected by a link, ¢, with a rod, f, which slides 
freely in or on a suitable bearing, as g, secured to the railing 4, and 
is provided atits inner end with a handle, 4, by which it can be 
operated. From this arrangement it will be seen that the guard or 
attendant, while standing in the passageway G, can, by grasping 
the two handles, A, and pashing or pulling the rods /, open or close 
both the gates simultaneously and without loss of time. The rods 
J will preferably be provided with some form of locking mechanism 
by which the gates can be fastened in their opened or closed posi- 
lions. Such locking may be accomplished by having the handles / 
pivoted to the rods f, as shown in the present case, and provided 
with extensions 7, which can be turned so as to extend in front of 
the posts ¢ and hold the gates closed, as shown at the top of Fig. 1, 
orso as to lie in the rear of lugs & and hold the gate open, as shown 
atthe bottom of said figure. Although it is preferable that the rods f 
and links e should be arranged upon the outside of the railings 4, as 
shown in Fig. 1 and 2, as in this position they will be entirely out of 
the way, and will not prevent the gates from swinging back against 
the railings 4, yet this arrangement is not necessary. The rods and 
links may, as shown in Fig. 3, be arranged upon the inside of the 
railings, in which case the levers d may be dispensed with, the links 
¢ being attached directly tothe gates.” 


The specification then describes certain other modi- 
fications and also the second improvement in which a 
gate is emploved in the space between the platforms, 
which it is unnecessary to explain. 

It will thus be seen that the invention consists essen- 
tially in the combination with a gate arranged to close 
the side entrance to a car platform, with the platform 
guard rail at the end of the platform, and an operating 
handle arranged at or near the inner end of this guard 
rail, with means connecting said gate and handle, con- 
sisting of a rod sliding on guides on said guard rail and * 


v 


a link connected to the gate and said rod, or the me- 
chanical equivalents of such means described or known. 
By reason of this combination and arrangement the at- 
tendant can open and close the gate while standing at 
the end of the guard rail out of the way of passengers 
entering or leaving the platforms, and by this combi- 
nation and arrangement when there were at least two 
cars, the one attendant can operate both gates from his 
position at the inner end of the guard rail, whereby he 
‘an retain control of the gates while the cars are in 
motion and prevent passengers from falling from or at- 
tempting to get off the train, and also from attempting 
to or getting onto the cars while they are in motion, in 
which he is assisted by the locking devices with which 
the handles are provided. 

As the guard does not have to pass around from one 
platform to the other to open and close the gates he 
can open and close the gates more rapidly, thus per- 
mitting longer stops at the stations, has more leisure 
to look out for the passengers entering and leaving the 
cars, to pull the bell-rope, to signal the engineer in 
going ahead, and to perform other duties such as look- 
ing out for signals and the safety of cars, than where 
such combination and arrangement is not used. 

The claims involved in this suit are as follows : 


‘*1. The combination, with a gate arranged to close the side en- 
trance to a car-platform, of an operating-handle located at or near 
the inner end of the platform guard-rail, and means connecting said 
gate and handle, whereby the attendant may open and close the 
gate while standing at the end of said guard-rail, substantially as 
described. 

‘2. The combination, with gates arranged to close the side en- 
trances to the adjoining platforms of two cars, of operating handles 
located at or near the inner ends of the platform guard-rails, and 
means connecting said gates and handles, whereby the attendant 
may open or close both gates simultaneously while standing at the 
ends of said guard-rails, substantially as described. 

‘* 3. The combination, with a railway car and its platform, hav- 
. ing an end guard-rail, by which a side entrance thereto is provided, 
of a gate for closing said entrance, a rod, as /, sliding in or on 
guides secured to said guard-rail, and a link, as ¢, connected to said 
gate and rod, all substantially as described. 
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‘* 4. The combination, with a railway car and its platform, hav- 
ing an end guard-rail, by which a side entrance thereto is provided, 
of a swinging gate for closing said entrance, a rod, as /, sliding in 
or on a guide secured to said rail, a link, as e, connected to said gate 
and rod, and means for locking said gate in its closed position, all 
substantially as described. 

‘*5. The combination, with gates arranged to close the side en- 
trances to the adjoining platforms of two cars, of rods, as f, sliding 
in or on guides secured to the guard-rails of said platforms, and 
links, as ¢, connected to said gates and rods, substantially as de- 
scribed.” 


IV 
Infringement. 


Renwick, appellant’s expert, testifies at page 49 as 
follows : 


‘* Now, after having examined carefully all the models and ex- 
‘** hibits, I cannot find that any of them gives the slightest sugges- 
‘tion of the idea of a handle located on or near the guard rail, as 
“ before set forth, so thata guard might stand out of the way of 
entering and leaving passengers, and operate the gate on that side 
of the car which is nearest the station platform, nor do any of 
them give the slightest hint of locating two such handles and 
their gate operating apparatus on the adjacent guard rails of two 
awijacent cars, whereby the guard can not only keep out of the 
way of incoming and outgoing passengers from two cars, but 
‘also open or shut either gate without leaving or substantially 
altering his position in the passageway, or near thereto.” 


This is also shown by the following testimony of 
Brevoort, appellee's expert : 


** 20 x-Q. (p. 91). Do you find the combination specified in the 
‘* first claim of the Rosenfield patent in any one of the structures 
‘to which you have referred as existing prior to the date of his 
* patent ? 

‘*A. I do not. 

* 21 x-Q. Do you find the combinations specified in the second, 
* third, fourth and fifth claims in any one of the structures to 
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‘‘ which you have referred as existing prior to the date of his 
** patent ? 

‘* A. I do not. 

** 28 x-Q. (pp. 92-93). Do you find in any of the patents referred 
‘*to any means by which an attendant, standing in the passageway 
‘** leading from one car to another, and at the end of the platform 
‘* guard rail could, without shifting his position, open and close the 
‘* gates of the side entrances to the platform ? 

“* A. In none of the patents; no. 

* 29 x-Q. Do you know of any means having been used for ac- 
‘* complishing this result prior to the adoption of the means now 
‘** used upon the elevated railroad ? 

“A. No. , 


It thus appears that there is nothing in the prior 
state of the art which in any way limits the scope of 
either one of the five claims in suit. 

There can be no doubt from the following considera- 
tions that the apparatus of the cars of the appellee 
contains the same combination and arrangement of 
parts, having the same mode of operation and produe- 
ing the same results, as is claimed in the five claims of 
the patent in suit. 

The apparatus is shown in Complainant’s Exhibit - 
Defendant's Gates (Qs. 7-9, p. 9), which is a small 
model. 

It is also shown and deseribed clearly in an applica- 
tion for a United States patent, filed May 21, 1884, by 
T. W. Peeples, master mechanic of the appellee (x-Q. 
39, p, 109), as appears from the deposition of Renwick 
(Q. 11, p. 53). This application is printed at pages 71- 
77, the drawing appearing on the latter page. 

The drawings figures 1 and 2 of this Peeples’ appli- 
‘ation show the same views of the apparatus as in 
figures 1 and 2 of the patent in suit, and the same parts 
are indicated by the same letters in both the Peeples’ 
drawing and the drawing of the patent in suit. 

The specification of the Peeples’ application says 
(p. #2): 


‘* The gates Dare hinged in the usual manner to posts a, rising 
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from the corners of the platforms, and close against suitable stops 
projecting from the carbody. The platforms B are provided, as 
shown, with the usual guard-rails 4, extending inward from the 
posts ato similar posts c, which are located a sufficient distance 
apart to leave a passageway G, from one car to the other, When 
the gates are thus arranged it is necessary, as will readily be seen, 
in order to close or open both gates, for the guard to pass from one 
platform around the posts ¢, to the opposite platform, thus causing 
some delay in opening or closing one of the gates and adding to the 
labor of the guard and causing annoyance ‘to the passengers. I[n 
order to avoid this each of the gates is provided, at a suitable dis- 
tance from its hinge, with a link d, which is hinged to the gate at 
d', while its other end is connected to a sliding piece e¢. 

This piece e slides upon the guide or rail ¢', which latter is fast- 
ened in a substantially horizontal position to the guard rail 4, as 
shown. To the piece ¢, is also pivoted a link Jf, the opposite end of 
which is connected with the arm g, of a bell crank lever G, turning 
on a pivot set in the guide e' near the inner end of the railing 4. 

The other arm g’, of the bell crank lever Gis provided with a 
handle A, by which it can be operated. From this arrangement it 
will be seen that the guard or attendant, while standing in the pas- 
sageway G, can by grasping the two handles A and turning the 
levers G, in one direction or the other, open or close both gates 
simultaneously and without loss of time. The mechanism will pre- 
ferably be provided with some form of locking means by which the 
gates can be reliably held in their closed positions. Such locking 
may be accomplished by having a fixed stop /, set in the guide e', 
or in the fixed guard railing 4 in such position that when the lever @ 
is thrown fully over to close the gate the arm g will be arrested by 
said stop 7 in such position that the pivot g® will be slightly beyond 
the dead point below the line connecting the pivots g*, ¢*, so that 
a pressure brought upon the gate tending to open the same will be 
transmitted through the parts d ¢ / to the point 7, which, not being 
able to yield, will effectually resist the undue opening force.” 


It will thus be seen upon inspection that the gates are 
hinged in the same way and to the same posts as in the 
patent in suit; that the handles are arranged near the 
inner end of the guard rails and upon the same, and 
are connected by means consisting of a sliding rod and 
a link connected thereto and to the gate, arranged and 
combined with the guard rail on the inside, as shown 
in the modification of figure 3 of the patent in suit. 
There are slight structural differences in the way the 
handles work ; those of the patent swinging in a plane 
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at right angles to the guard rail, while those of the ap- 
pellee in a plane parallel to the guard rail, and the 
mode of locking is slightly different. These differences, 
however, are not material, as they do not change the 


‘mode of operation or result attained and are obviously 


merely colorable. 

Again, Behrens, who, as we have stated, was an Ex- 
aminer in the Patent Office in charge of the class in 
which the improvements in dispute come, and who is 
an expert competent to express an opinion upon the 
question of similarity of devices, testifies at pages 10-15 
that the apparatus of the cars of the, appellee 
clearly contains the combinations and arrangements of 
devices claimed in the five claims of the patent in 
suit. 

Renwick also testifies in answer to question 4, p. 48, 
that the apparatus of the appellee contains the inven- 
tion of the said claims of the patent in suit. 

Brevoort, appellee’s expert, points out certain strue- 
tural differences, to which we have referred, between 
the appeilee’s apparatus and that claimed in the five 
claims of the patent in suit, but he does not express 
the opinion, nor does any other witness, that such ap- 
paratus does not contain the improvements claimed in 
said claim. : 

Again, when Peeples made his application for a 
patent his attorney on the 19th of May, 1884, stated 
that the claims would be found to interfere with those 
of the patent in suit, and requested that an interfer- 
ence be declared between the application and said 
patent (p. 71). He was master mechanic of the appel- 
lee, and of course knew that the apparatus of his com- 
pany shown in his application was substantially the 
same as that claimed in the patent in suit. The Pat- 
ent Office declared an interference on the 27th of Au- 
gust, 1884, between Peeples’ application and the patent 
in suit, thereby deciding that the apparatus of the 
appellee shown in said Peeples’ application was 
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substantially the same as the apparatus of the patent 
in suit. , 

It is, therefore, clear that the appellee has pirated 
the improvements claimed in said claims, and there is 
no evidence in the record upon which to base an argu- 
ment that it has not appropriated the same. 


Vv. 
Prior Invention and Use. 


Webster testifies that he was employed by the ap- 
pellee as master of car repairs in the year 1878, remain- 
ing in such position until the year 1881, from which 
time he was general foreman (Q. 2, p. 105). That up 
to the month of November, L882, there were in use on 
the cars of the appellee, gates, some of which were 
hinged to the body of the car and some were hinged to 
posts at the end of the guard rails, but which had to 
be opened and closed directly by the guard (Qs. 4-6, p. 
106), who had to step first on to one platform to open 
one gate and then on to the other to open the other 
gate (x-Q. 44-46, p. 110). 

Shannon testifies to the same effect in answer to Qs. 
9 14, pp. 116, 117. 

Webster further testifies that the drawings were first 
made of the apparatus complained of, employed by the 
appellee on its cars, on the 3d of June, 1882, when pat- 
terns were commenced which were sent to the factory 
on July 16, 1882, and the first car was fitted up with 
the apparatus on November 4, 1882 (Qs. 7-14, p. 106). 
That from November 4, 1882, other cars were continu- 
ally equipped with such apparatus at the rate of from 
four to twenty cars a week, until such cars which were 
known as “ Standard” cars were all equipped (Q. 9, p. 
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106). That Peeples, to whom we have already referred, 
and who made the application for a patent a copy of 
which appears at pages 70-77, was the originator of this 
apparatus or system, employing 4 draftsman to design 
it (x-Qs. 31-33, p. 109). 

Caille, a draftsman in the employ of the appellee, 
testifies that he made drawings for this apparatus on 
the 3d of June, 1882, from orders given him by Peeples 
{Qs. 1-6, pp. 117, 118). -Caille also testifies that he 
made a rough drawing about April, 1882, as near as 
he can fix the date, before he made the drawings of 
June 3d, 1882, but he does not produce this rough 
drawing nor account for its absence, nor does he fix 
the date with any certainty as being as early as 
April, 1882. The earliest date, therefore, to which the 
appellee can pretend to a prior invention or use of the 
apparatus in controversy is when the drawing was 
made June 3d, 1882. 

All of this testimony relating to the use prior to the 
date of the patent in suit was properly objected to by 
the appellant, and a motion was made to amend the 
answer setting up prior use by the appellee, which was 
denied by the Court below, as we have shown in the 
abstract of the case heretofore given. It certainly is 
not admissible because of the lack of notice required 
by Section 4920 of the Revised Statutes in the answer. 
It is immaterial, however, whether it be considered or 
not upon the question of prior use and invention, in 
view of the fact that Rosenfield had invented the im- 
provements claimed in the five claims of his patent in 
suit, long before the earliest date any of these witnesses 
testify to. But it is very instructive and suggestive, as 
we shall show further on, and for this reason we have 
so fully referred to it. 

Rosenfeld, the inventor of the improvements of the 
patent in suit, on the other hand, shows that long 
prior to this he had made the invention embraced in 
the five claims of the patent in suit, had described it to 
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others and had used reasonable diligence in applying 
for his patent therefor. He testifies that while em- 
played by the Edison Electric Light Company, during 
the summer of 1881, he made such invention and illus- 
trated it in a drawing which was lost or accidentally 
destroyed. Concerning what this drawing showed, he 
testifies as follows (pp. 15, 16) : 


‘13 Q. Please explain just what this drawing which you made 
in the summer of 1881, represented ? 

** A. It represented a gate opening, closing and locking mechan- 
ism. It consisted of alink connecting the gate with a connecting 
rod, with operating and locking handles on said connecting rod ; 
also a locking lug ; also a bearing to support and guide said con- 
necting rod. 

“*14Q. To what part of the car was the gate hinged ? 

‘* A. To the platform guard-rail. 

“15 Q. Which way was this gate arranged to swing—-inward or 
outward ? 

‘* A. It was arranged to swing inward. 

“ 16@. And where was this guide or bearing for the connecting 
rod located, and to what was it secured ? 

‘*A. It was located on and secured to the guard-rail. 

‘17 Q. And were all these features, which you have described, 
fully illustrated in the drawing which you made in 1881, so that 
any one familiar with mechanical structures and drawings would 
have understood the construction of the apparatus as you have de- 
scribed it ? 


** Objected to as leading. 
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‘18 Q. Now, please describe briefly the operation of the ap- 
paratus which was illustrated in this drawing? 

‘* A. It was arranged so that by pushing or pulling the operat- 
ing handle the gate would be opened or closed, and by means of the 
same handle it could be locked when closed, 

‘19 Q. Where was the guard or attendant to stand in opening 
and closing the gate ? 

‘“ A. At the inner end of the guard-rail. 

‘* 20 Q. Will you please look at Fig. 3 of the drawing of your 
Letters Patent No. 288,494, and state how it compares with the 
drawing which you made in 1881 and which you have just been 
describing ? 

‘‘ A. It is substantially part of my drawing of 1881. 

‘*21Q. Well, what more did your drawing of 1881 show than 
Fig. 3 of your patent ? 
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‘* A. It showed the mechanism as being also on the outside as 
well as the inside of the guard-rail. 

‘* 22 Q. Then am I to understand that the drawing you made in 
1881 showed the gate-opening and closing mechanism arranged in 
both of the positions illustrated in your patent ? 

‘* A, It did show the opening, closing and locking mechanism 
in the two positions shown in the patent.” 


He further testifies that he showed this drawing and 
explained it to his father and several other persons 
(Qs. 23, 24, p. 16). He further testifies that he made 
another drawing illustrating such invention in the win- 
ter of 1881-82, and showed it and explained fully what 
it represented to his father, Joseph Aron, the appel- 
lant, and others in the latter part of December, 188] 
(Qs. 25-'2, pp. 16,17). This drawing is produced and 
a copy of it is found immediately preceding page 71). 
This drawing bears the signature of Joseph Aron in 
two places and also that of A. Rosenfield and the date, 
April 27, 1882. Two of these signatures were placed, 
as were stamp marks of the date of April 27, 1882, 
upon this drawing on the 27th of April, 1882, while 
the third signature was placed on there at some pre- 
vious time (Q. 36, p. 17). 

This drawing clearly shows the improvements de- 
scribed and illustrated by figures 1 and 2 of the patent 
in suit, as is shown from an inspection of the same and 
the description of the parts given by Rosenfield in an- 
swer to 155 Re-d. Q., p. 28. 

Rosenfield further testifies that after making this 
drawing and showing it to the persons mentioned, and 
in the month of March, 1882, he had made in New 
York City a model marked Complainant's Exhibit 
Rosentield Model (Qs. 33, 34, p. 17). This model is 
the same condition as when originally completed, with 
the exception that a supplemental gate to close the space 
between the contiguous platforms of two cars to pre- 
vent people from falling between them had been added 
to it (Qs. 44-46, p. 18, and x-Qs. 90-92, p. 22). This 
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model clearly shows the same combination and arrange - 
ment of parts as is described in his patent and shown at 
figures 1 and 2 of the same. This model he took to the 
office of his patent solicitors, giving them instructions 
to prepare the application for letters patent, about May 
8, 1882 (Qs. 40-42, pp. 17, 18). A short time either 
before or after so taking the model to his patent solici- 
tors, either in the latter part of April or the early part 
of May, 1882, he went with Aron to F. K. Hain, 
who was the general manager of the elevated railroad 
systems of New York, having a letter of introduction to 
bim from J.J. Kiernan, aState Senator, taking with him 
the drawing before referred to and this model, and 
showed the same to him and explained to him fully his 
invention (Qs. 39, 41, 43, 44, pp. 17, 18; Qs. 53, 54, p. 
19). Hain thoroughly inspected the model and drawing 
and thoroughly understood the invention, discussed its 
merits, but did not indicate that it was old or that he 
had ever seen it before, but said “that they had nd use 
“ for an invention of that kind; at the same time prais- 
“ing it as very ingenious” (Qs. 43, 47-52, pp. 18, 19). 
Hain, however, suggested to Rosenfield that if he would 
make some arrangement to prevent persons from falling 
between the car platforms he might use the same, and 
this led him to devise the supplemental gate, which 
was added to the model after this interview (Qs. 47, 48, 
p. 18). After placing this model in the hands of his 
patent solicitors, about the 8th of May, 1882, he gave 
them instructions to let the matter of preparing an ap- 
plication for a patent remain in abeyance because of the 
refusal of Hain to use the invention, there being no other 
roads than those of the appellee that would be likely to 
adopt it, and not being in very good circumstances he 
decided to wait till some future time before spending any 
money on the application (Qs. 56,57, p. 19). He says he 
would have proceeded at once to apply for the patent 
if Hain had given him any encouragement as to the 
adoption of the invention by the elevated roads (Q. 58,- 
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p. 19). About the end of the year 1882, he saw the ap- 
paratus in use by the appellee on its cars (Qs. 63, 64, 
pp. 19, 20), and at once instructed his attorneys to pre- 
pare the application for the patent, which was sworn 
to on March 29, 1883, and filed April 3, 1883, as ap- 
pears from the file wrapper and contents of this appli- 
cation printed at pages 61-69 of the Record. 

Rosenfield is corroborated by his father, Anthony 
Rosenfield, who testifies that between the months of 
June and August, 1881, his son explained to him the 
improvements and their advantages described and 
claimed in the said five claims of the patent in suit, 
and made a drawing, so that he could understand them 
and which showed such improvements, which drawing 
was lost (Qs. 4-13, pp. 29, 30). He further testifies 
that his son made the second drawing substantially like 
the first, four or five months after the first one and in 
the winter of 1881 (Qs. 14-19, p. 30), a copy of which 
drawing is in the record and to which we have already 
referred. He further testifies about the making of the 
model illustrative of the invention shown in the draw- 
ing, and the taking of it to the office of his patent 
solicitors to get them to apply fora patent on the 
sume, and he identifies the Exhibit Rosenfield Model 
as the one (Qs. 20-24, p. 30). 

Aron also corroborates Rosenfield, the inventor. He 
testifies that Rosenfield first explained to him his im- 
provements as early as the begining of the year 1882, 
and that very shortly thereafter showed him a drawing 
illustrating the invention and explained the same to 
him with its advantages fully (Qs. 2-5, p. 34). He 
identifies the drawing, a copy of which appears in the 
record to which we have already referred, as the one 
so shown to him, and he knows that he saw this draw- 
ing before the 27th of April, 1882, as his signature at 
the right hand thereon was placed there before the one 
under that date (Q. 7, p. 34). He did not fully under- 
stand the invention from the drawing and asked 
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Rosenfield to have a cheap little model made, which he 
did, and it was shown to him a few days afterwards 
(Q. 5, p. 34). After he had seen this model, he fully 
understood the operation of the invention (Qs. 10-14, 
p. 35). This model, he testifies, was shown to differ- 
ent persons, among them being Senator Kiernan and 
Hain (Q. 15, p. 35). He further testifies that he saw 
Senator Kiernan, showed him this model, asked him 
if he knew Hain, which he did, and received a letter to 
Hain, and with it and Rosenfield went to see Hain, 
when Rosenfield showed the model and explained the 
same to Hain, who listened very attentively and then 
said: “ Well, that’s no account. What we are looking 
“ for is to have something between the cars.” Hain 
did not at this interview give him to understand that 
the invention was not new. This interview was about 
the month of May, 1882, as near as he can fix it (Qs. 
16, 17, 19, pp. 35, 36). 

Hovey also corroborates this testimony, testifying 
that on the 8th of May, 1882, the Exhibit Rosenfield 
Model was brought by Rosenfield to the office of his 
solicitors, where Hovey was employed, and the inven- 
tion illustrated by it was then explained fully to Hovey, 
together with the advantages attending its use, and in- 
structions were given to proceed at once and file the 
application, but these instructions were withdrawn un- 
til very early in the year 1883, when instructions were 
given to at once prepare the application for the patent 
in suit, the delay in filing it being due to getting a 
drawing made (Qs. 1-4, pp. 32, 33). 

From this brief review of the testimony bearing upon 
the question of prior use by the appellee, it is clear 
that Rosenfield invented the improvements described 
in the patent in suit and claimed in the first five claims 
of the same, illustrated them by drawings and showed 
them and explained them to various persons so that 
they could understand them, as early as the summer 
or fall of the year 1881, made a second drawing after’ 
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the first was lost, which was shown to his father and 
Aron, the appellee, prior to April 27, 1882, and which 
drawing fully and clearly shows the said improvements, 
and that he made a model in March, 1882, which also 
showed these improvements ; that this model and the 
drawing that was preserved were used to explain the 
invention to Hain, the general manager of the appellee, 
The Manhattan Railway Company, who declared that 
it was of no use and suggested the making of some- 
thing to prevent the passengers trom falling between 
adjoining platforms, which occurred in the month of 
May, 1882; that very shortly after this interview and 
on the 3d of Jaue, 1882, drawings were made of simi- 
lar apparatus by the draftsman under the orders of the 
master mechanic of the appellee, that patterns were 
made and completed and sent to the factory by July 
16, 1882, for such apparatus, and that the first car was 
fitted up with such apparatus on the 4th of November, 
1882, and that continually thereafter, at the rate 
of from four to twenty cars a week, the apparatus was 
applied on what were known as ‘‘ Standard” cars until 
all were equipped by that company. In the meantime 
Rosenfield, discouraged by what Hain had said, in ef- 
fect that the company had no use for any such inven- 
tion, and being without money, instructed his patent 
solicitors not to proceed with the preparation of the 
application, until after he saw that he had been duped — 
by Hain and that the invention was a very useful one 
and had been seized by the company and put into use 
on its cars, which came to his knowledge in December, 
1882, when he at once asserted his right to the inven- 
tion by instructing his patent solicitors to prepare the 
application, which they did as soon as they could, 
which was sworn to on the 29th of March, 1883, and 
filed in the Patent Office on the 3d of April of that 
year. 

Certainly it cannot be said that his delay under these 
circumstances from the time he showed his invention 
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and explained it to Hain in May, 1882, to the very early 
part of 1883, amounted to an abandonment of it. Cer- 
tainly under the circumstances, from the time he ex- 
plained it and made drawings and models of it, he used 
reasonable efforts to introduce it into use in the only 
place where it would likely be used and used diligence 
in applying for his patent upon the same. 


VI. 
Patentability of the Subject Matter. 


Twenty-one patents and two prior structures have 
been introduced in evidence in the attempt to show 
that no invention was required in making the improve- 
ments claimed in the said five claims in the patent in 
suit. 

As we have shown heretofore in the abstract of the 
case, Only six of these patents were set up in the 
answer and no notice was given as required by Section 
4920 of the Revised Statutes respecting the use of the 
two old structures, and upon a motion being made _ to 
amend the auswer to introduce the other fifteen patents 
and the prior notice as to the two old structures, it was 
denied by the Court below. 

As appears conclusively from the testimony of Bre- 
voort, the expert for the appellee, and of Renwick, the 
expert for the appellant, which we have quoted at page 
10, no one of the combinations and arrangements of 
devices claimed in the said five claims of the patent in 
suit, producing the resuljts produced thereby and having 
the advantages of the same, is found in any one of the 
prior structures or patents, each of such combinations 
and arrangements being undoubtedly novel and useful. 
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In the brief and oral argument in the Court below it 
was contended, however, that because of this all of 
these patents and these prior uses could be used to show 
the state of the art, although not set up in the answer, 
to form the basis of an argument that there was no 
patentability in the subject matter of the said five 
claims in view of the same ; and as the same use will 
undoubtedly be made of them before this Court we 
shall consider them as being properly in the record. 

In considering this question an analysis and dissec- 
tion of each of the twenty-one patents and of the two 
old structures, showing exactly the construction and 
operation of each of them, and their mode of operation 
and the changes necessary to adapt them for use with 
the gates of railway cars, so as to make the combination 
and arrangement of devices embraced in the five claims. 
none of which changes are suggested or hinted at in 
any way in either the prior patents or structures, would 
not materially aid this Court in arriving at a conelu- 
sion upon this question. It will be suflicient to refer 
to those principally relied on by the expert for the ap- 
pellee as types of the others, and if in view of those 
so selected by him, invention was required, it would 
certainly be in view of the others. 

The: Brown patent (p. 125), the Douglas patent 
(p. 127), the Kidder patent (p. 130), the Gibbs patent 
(p. 137), the Corrigan patent (p. 161), and the Kelso 
and Ludewigs patent (p. 162), all describe devices for 
opening and closing shutters from the inside of the 
room. 

The Stephenson patents No. 1 (p. 141), No. 2 (p. 143), 
No. 3 (p. 148), the Clark patent (p. 152), which is an 
English one granted as a communication from Stephen- 
son, the Castor patent (p. 128), the Brill patent (p. 146), 
the Hart patent (p. 171), and the Little patent (p. 172), 
all describe different contrivances whereby the rear door 
of a car is cpened and closed from the front platform 
where the driver stands, by him; the Smith 
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patent (p. 133) shows an_ arrangement of 
devices whereby the driver of a carriage can 
unlatech the door so that it can be opened 
through one set of mechanism and can be closed 
through another set of mechanism from his seat ; the 
Cooper patent (p. 139) sets forth devices for unlatching 
the doors by a shaft extending the length of a train so 
that they can be opened and also through other mec- 
. . % 
hanism worked from said shaft, closed ; and the Fergu- 
son patent (p. 164) shows a mechanism for opening a 
farm gate, located at some distance from the approach 
to it and closed by gravity. 

The Madison and McLaughlin patent (p. 131) and the 
Moore & Thompson patent (p. 150), show cars with 
gates at the platform entrances. 

The Wollensak patent (p. 135) shows devices for 
opening and closing the transom of a door for ventila- 
tion, and the locomotive cab models show devices for 
opening and closing doors or small windows also for 
ventilation, while the Miller and Jennings car coupling 
devices show only levers arranged on the ends of the 
platform to uncouple the cars. 

Coucerning all these old structures Mr. Henry B. 
Renwick testifies as follows : J 

‘**4Q. (p. 48). Have you read and do you understand the con- 
tents of Complainant’s Exhibit Complainant’s Patent, being U. 8. 
Patent No. 288,494, and, if so, state whether or not the invention 
therein set forth and claimed for opening and closing the gates of 
railway cars is found in any or all collectively of the exhibits re- 
ferred to inthe previous question, giving your reasons for any 
opinion you may express ? 

‘A. I have frequently examined the Rosenfield patent and un- 
derstand the invention therein described and referred toin the 
claims thereof, and in speaking of it will omit all reference to that 
part of the invention which provides means for closing the spaces 
between two adjoining platforms, because that part of the invention 
is not, as | understand it, involved in this controversy. I have seen 
frequently, and carefully examined in operation in the City of New 
York, elevated railroad cars provided with this invention of Rosen- 
field's; - 
** The whole of the last sentence is objected to by counsel 


for defendant, as involving a conclusion of law and not a 
mere statement of fact or opinion. 


**not in the precise form shown in the drawing, but in the form 
shown in Complainant’s Exhibit Defendant's Gate. Prior and since 
the introduction of such gate, and more carefully within the last 
two or three months, Iexamined the mode of operating gates on 
the same railroads, which were not provided with the Rosenfield 
invention, and the motions of the guard in operating them cor. 
responded substantially with those described in the testimony 
herein, both of complainant’s and defendant's; there being no one 
place in which the guard was able to stand and perform all the op- 
erations necessary in opening and closing the gates of two adjoining 
platforms. The invention of Resenfield was primarily in the idea 
of locating two handles upon or near the guard rails of two adjoin- 
ing cars, and in such proximity to the inner or passageway-end of 
this rail, that the guard standing in the passageway could not only 
reach and act upon both of these handles simultaneously and with- 
out changing his position, but could also by means of proper con- 
nections between their handles and the gates open or close both 
gates simultaneously or at different times without leaving his posi- 
tion in the gangway. Of course the mere idea was not an inven- 
tion, but Rosenfield went further and provided proper means of 
combining the gates with the handles, as set forth in his patent, 
and the patent shows operative machinery for carrying out the 
original idea. I do not understand that the first and second claims 
of the patents are limited to any particular mechanism for making 
the operative connection between the handles and the gates 
so long as these means are known substitutes of or equiv- 
alents for the means specially described in his patent, or 
suggested as modifications of these means. But, never- 
theless, there are certain’ limitations of the _ invention: 
First, the handles must be on or near the guard rails for two rea- 
sons, first, to be out of the way of the incoming or outgoing pas- 
sengers; and second, to be within reach, simultaneously if neces- 
sary, of the two hands of the guard standing in the passageway or 
near thereto. Second, the gates must swing into or onto the plat- 
form to open, and outwards over the floor of the platform to shut, 
provided they are swinging gates. If the gates, as suggested, be 
sliding gates, then it is evident to any person who has looked into 
the subject, that the gates must lie alongside of the car body when 
open, and must, in closing, slide from the car body endwise from 
the car toward the guard rail, because there is no room between the 
car platforms for such sliding gate, and consequently they cannot 
lie between the platforms when open. Now, after having examined 
carefully all the models and exhibits, I cannot find that any of them 
gives the slightest suggestion of the idea of a handle located on or 
near the guard rail, as before set forth, so that a guard might stand 
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out of the way of entering and leaving passengers, and operate the 
gate on that side of the car which is the nearest the station plat- 
form, nor do any of them give the slightest hint of locating two 
such handles and their gate-operating apparatus on the adjacent 
guard rails of two adjacent cars, whereby the guard can not only 
keep out of the way of incoming or outgoing passengers from two 
cars, but also open or shut either gate without leaving or substanti- 
ally altering his position in the passageway or near thereto. 

These ideas, as before said, were the basis of the invention, and 
after the idea had once entered into the head of an inventor, it was 
easy for a competent mechanic, especially with the aid of the state 
of the art, to devise means for connecting the gates with the handles, 
so that when motion was applied to the handles it would be properly 
communicated in such manner as to open or close the yates. In 
this connection, however, it must be observed that there is not a 
single one of the contrivances described in any of the patents or 
represented in the drawings or models with the exception of the 
contrivance shown in Locomotive Cab Model No. 2, which could, 
unless more or less altered, be used to make the proper connection 
between Rosenfield’s handle and Rosenfield’s gate, so as to operate 
it in the proper manner; and I repeat that none of the patents, 
models or drawings present or even suggest the idea which lies at 
the basis of, and when carried out is, Rosentield’s invention; and 
that none of them, except Locomotive Cab Model No. 2, show any 
device by means of which the idea could have been carried out, un- 
less such devices were altered and changed so as to fit them for 
performing the duties necessary in carrying out Rosenfield’s ideas. 

The connection between the handle and the door in Locomotive 
Cab No. 2 could be used for this purpose, provided they were con- 
nected, as shown in the model, to the gate, and not, a8 I under- 
stand from the testimony was really the case, to a wicket or window 
hinged fast to the gate; but the model, even as it stands, does not 
suggest or convey the idea of locating the handle in the positions, 
and for securing the purposes which result from Rosentield’s loca- 


tion of the handle; and no man, from looking at this cab model, 
; would be led to make Rosentield’s invention, unless he has first con- 
ceived or had had suggested to him Rosenfield’s idea, and probably 
also the advantages resulting when that idea was carried into prac- 
tice. 

[have no hesitation in stating that none of the old things, to 
which I have been referred in the question, or all, collectively de- 
scribe, or even suggest, Rosenfield’s invention. 


The theory of the defense seems to be that as shut- 
ters, the rear doors of cars, transoms and ventilating 
doors for locomotive cabs had been operated by handles 
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located at some distance therefrom and connected 
thereto by intermediate mechanism, there was no in- 
vention in using such old appliances with the handles 
located in the position where the attendant could stand 
in the passageway between two adjoining cars having 
the side entrances and thus control both gates. 

A combination of old devices in which the novelty 
consists essentially in the arrangement or location of 
one of them with respect to the other has often been of 
the greatest utility and value, and patents therefor have 
been sustained both in England and in this country. A 
notable case is that of Seymour vs. Osborne (11 Wall, 
516). The claim of the Palmer & Williams Reissue 
No. 1682, one of the patents there is in suit, was “ The 
“ combination of the cutting apparatus of a harvesting 
“machine with a quadrant-shaped platform arranged 
‘in the rear thereof, and a sweep rake operated by 
“mechanism in such manner that its teeth are caused 
“ to sweep over the platform in curves when acting on 
‘“‘ the grain, these parts being and operating substan- 
“ tially as hereinbefore set forth.” 

The state of the art prior to the invention of the 
combination, showed the Seymour machine in which 
was combined the cutting apparatus of a harvesting 
machine with a quadrant-shaped platform arranged in 
the rear thereof so that the grain could be swept in 
curves off from the platform; and the Nelson Platt 
machine which had a cutting apparatus, a quadrant- 
shaped platform, but not arranged directly in the rear 
of the cutting apparatus, and a sweep rake operated 
by mechanism so that its teeth were caused to sweep 
over the platform in curves when acting upon the 
grain, the latter being carried by the rake upon the 
ground. 

All that Palmer & Williams had in effect done was 
to arrange the cutting apparatus of the Nelson Platt 
machine immediately behind the quadrant-shaped plat- 
form of that machine, the result, however, being that 
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the grain was then delivered immediately to one side 
of the swath being cut so as to leave a passageway for 
the horses to travel without treading upon the grain cut 
in the next swath. Although it was strenuously con- 
tended that this required no invention, but was the re- 
sult of the exercise of mere mechanical skill, this Court 
decided that this combination in which the quadrant- 
shaped platform was located or arranged in the partic- 
ular place was patentable, and sustained the patent 
therefor. 

The claims here in suit are very similar to the one 
so held to be valid by this Court, they being in 
effect to combinations of old instrumentalities in which 
one of them, namely, the handle, is located or arranged 
in a peculiar position with relation to the others to 
produce certain useful results and advantages. 

It is shown by the evidence of Brevoort, appellee’s 
expert, that the old devices could not be used without 
radical change and -rearrangement to do the work 
performed by the combination and arrangement of 
devices of the said five claims, even after some one had 
coneeived of the idea of working the gates by the 
attendant without having to move from the passage 
between the cars at the end of the guard rails out of 
the way of passengers, and that such radical changes 
required invention on the part of the person making 
them. 

Brevoort selected the Corrigan shutter patent and 
the Brill patent and the Hart and Little patents 
relating to horse cars where the door is worked from 
the front platform by the driver, as being the best of 
all the twenty-one patents and prior uses for the 
purpose of enforcing the theory of the defense, because 
he produces a model, Brevoort No. 1, in which he has 
attempted to show modifications of the Corrigan 
apparatus applied to the opening and closing of a gate 
on a railroad car, and Brevoort No. 2, in which he 
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attempts to modify the devices of the Hart and Little 
patents to work the gates of a railway car. 

Let us examine, therefore, the Corrigan patent and 
the Brevoort Model No. 1, and the Little and Hart 
patents, and the Brevoort Model No 2, and see what 
these patents actually disclose and what changes and 
modifications were necessary to make them over into 
devices that could work gates when the handles were 
placed at the inner ends of the guard-rail. 

The Corrigan patent describes, and shows in the 
drawings, ordinary shutters provided with hinges hav- 
ing pintles raised at some distance above the shutter 
in the ordinary way. The specification says (p. 162): 


** To the lower parts of the blinds Dare pivoted the outer ends of 
the curved bars E, the inner ends of which are pivoted to the jointed 
bars F at their joints. The bars F slide in grooved slides G, let 
into the window-sill and passing in through the lower part of the 
casing. 

‘* The joints in the sliding bars F are made near their rear ends 
and in such positions that the forward and main parts of the side 
bars, when the blinds Dare fully closed, may be turned along the 
inner side of the lower part of the casing A, as shown in Figs. 1 and 
2, the outer and smaller parts of the said bars F remaining in the 
slides G to serve as guides to the said bars E. 

* ba * + *. 

* By this construction by operating the sliding bars F the blinds 

D) may be closed and opened to any desired extent without its being 


necessary to raise the sash B.” 


Brevoort testifies as to the following changes and re- 
organization of the Corrigan apparatus which he had to 
make to operate a gate as shown in Brevoort Model 
No. 1: 


“35 x-Q. (p. 94). The gate shown in the model will, as you have 
just demonstrated, when the jambs are removed, swing ‘outward 
into a position about in line with the operating rod. In a shutter- 
worker it is necessary, is it not, in order that the apparatus should 
be successful, that the shuttershould be capable of swinging out- 
ward to a position considerably farther than this, that is to say, 
should be capable of swinging around so as to lie against, or nearly 
against, the wall of the building ? 

“A. Yes. 
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‘37 x-Q. In this respect, then, the Corrigan apparatus, as 
shown in the patent, is different from that shown in the model, is it 
now? 

‘“A. It has the same capacity of movement as the shutter in the 
patent. The only difference is that the operating devices are at 
right angles to the gate when closed, and parallel with the gate 
when opened, while inthe patent the operating apparatus is at right 
angles when closed and substantially at right angles with the 
shutter when the shutter is opened. 

‘38 x-Q. You have employed a different kind of hinge for the 
gate in the model from that shown for the shutter in the patent, 
have you not ? 

‘* A. I have employed the same kind of a hinge, but I have put 
it on one side of the gate, and have not supported it with brackets 
projecting from the gate, in which method it is supported in the 
patent. 

“44 x-Q. (p. 95.) Suppose the position of the pivot of the 
hinges in the Corrigan patent were not changed relatively to the 
position of the operating rod and its guide, could the shutters be 
swung inward so as to lie parallel or substantially parallel with the 
operating rod? 

wt ae 

“45 x-Q. It ia necessary, is it not, in the case of the gate, as 
shown in the model, that it should swing around so as to lie sub- 
stantially parallel with the operating rod, so as to not partially close 
the passage way to the car door ’ 

~e, To. 

** 46 x-Q. Then you have had to change the relative position of 
the parts—that is, the hinge and the operating rod, in order to 
secure this result in the model ? 

‘A. Yes; [have had, of course, to reorganize the Corrigan 
device. 7 

“47 x-). Could you change the position of the operating de- 
vices—that is, the operating rod, &c., in the Corrigan structure as 
shown in the patent, so as to allow the shutter to open inward and 
lie back parallel with or substantially parallel with the operating 
rod ? ° 

‘* A. Not as the shutter is shown in the patent as hinged. 

** 48 x-Q. (p. 96.) In the structure shown in the Corrigan patent, 
as | understand it, the operating rod and link are attached to the 
extreme lower end of the shutter, while in the model the link and 
rod are attached to the gate at a point about one-fourth of its 
length from the top. Would it be practical or even possible to at- 
tach the operating link and rod to the shutter at a corresponding 
point ? . 

‘** A. No, it would be possible; but would interfere with the 
window. 2 
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‘50 x-Q. In the patent the operating link E is pivoted ina 
bracket or projection extending inward from the shutter, while in 
the model the corresponding part is pivoted directly to one of the 
vertical rods composing the gate; is this a difference of any im- 
portance ? 

‘A. It enables the gate to open further than it would were it 
pivoted from a projection from the gate. 

‘51 x-Q. If the link of the operating rod in the model was 
pivoted to a projection extending inward from the «ate as in the 
patent, such projection would cause the gate to stand some distance 
away from the end guard rail, so as to partially close the passage 
way leading to the car door ? 

‘* A. Yes; the gate would not open as fully as it now does. 

* §2x-Q. And such position of the gate, when opened, would 
be objectional, would it not? 

* A. It would. 

‘54 x-Q. As I understand the structure shown in the Corrigan 
patent, the operating rod F is jointed, one part of the rod always 
remaining in the guide G, while the other part is sometimes in the 
guide and sometimes entirely withdrawn from the guide, and the 
link E is pivoted to the operating rod at the point of the joint. Is 
there any such construction as this shown in the model ? 

‘* A. The link is pivoted to the rod in the model, but the rod is 
not arranged to swing at right angles to its line of motion. 

‘+ Oh x-Q). In other words, it is not jointed ? 

ao 

“59 x-Q. (p. 97.) If you had reproduced the jointed rod, as 
shown in the patent in the model, would not the free end of the rod, 
which is entirely withdrawn from the slide when the shutter is 
closed, have been liable to swing away from the guard rail, so as 
to be a very objectionable feature in the gate operating mechanism ? 

“es, ¥en. ‘ 

* 60 x-Q. From what you have just said, I understand that you 
were obliged, in reorganizing the apparatus shown in the Corrigan 
patent so as to produce the construction shown in the model, to con- 
vert a house into a railway car, a‘window opening into the side en- 
trance to the car platform, remove the window therefrom, convert 
one of the pair of shutters into a gate, hinge that gate ina different 
relation to the walls of the structure, employ a different form of 
hinge, locate the operating rod in a different relation with respect 
to the hinge, connect the rod and the link to the gate in a differ- 
ent position vertically of the gate, omit the projection shown in 
the patent to which the link is pivoted, and pivot the link directly 
to the gate, use a rigid rod instead of a jointed one, and that all of 
those changes were essential in order to produce a gate and operat- 
ing mechanism which would be practically successful for use upon 
cars ? 
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‘* A. T have made the changes enumerated. Ido not think I 
needed to have made all recited in the question, but to make a thor- 
oughly practical job, almost all of the changes had to be made. 

‘* 61 x-Q. Do you find any description in the Corrigan patent 
which suggests or describes any of these changes? 


s*A. No.” 


Renwick testifies regarding these changes In answer 
to question 8 as follows (p. 52): 

‘* | have examined the part of the model referred to and have 
read the deposition of Mr. Brevoort regarding the changes made 
in transforming the apparatus of the Corrigan patent into the Cor- 
rigan model, and such changes as he testifies to have been made in 
making said model.” 


The Hart patent (p. 171) describes and shows devices 
for operating the rear entrance door of street cars by 
the driver on the front platform. These consist of a 
crank handle or lever G projecting from the front plat- 
form of the car back of the driver, but so that he can 
by turning, reach the same, which is secured to a rock- 
shaft extending the length of the car to the rear, where 


it is provided with a crank lever f secured thereto, to . 


the outer end of which is pivoted a rod e the other end 
of which is pivoted to a lug ¢ on the door. By turning 
the crank handle G the crank lever fis vibrated so as 
to open and close the door. 

The Little patent (p. 172) describes contrivances for 
the same purpose, which are substantially as follows : 
On the front platform where the driver stands, there is 
a vertical shaft RK provided at its upper end with a 
crank 7, and at its lower end beneath the platform with 
a drum O around which ropes are wound, passing over 
pulleys and throughout the length of the car, and con- 
nected with a sliding door so that when the driver 
rotates the drum through the crank 7 the ropes are 
moved and with them the sliding door at the rear of the 
car. | 

Renwick testifies as to the following changes and re-* 
organization of the contrivances of the Hart and Little 
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patents which Breevoort had to make to operate the 
gates as shown in Breevoort Model, No. 2. In question 
7 (p. 50), he is asked— 


‘Mr. Brevoort, defendant’s expert, says that the * Hart Gate’ 
and its opening and closing devices is an almost literal copy of the 
Hart Patent No. 163,770; while the ‘ Little Gate’ is almost a literal 
copy of that which is shown in the patent to Little No. 140,052. 
What is your opinion with reference to those statements by him ? 

‘**A. A comparison of the two contrivances with the two patents 
demonstrates easily that the opinion is not a correct one. In the 
Hart patent the operating handle sticks out from the end of the car 
body, where it would be directly in the way of passengers getting 
on and off, if passengers were admitted to the front platform on a 
bob-tail car, such as is set forth in this patent, whereas in the Bre- 
voort model the handle is fastened in Rosenfield’s position upon the 
guard rail. In the patent the handle revolves in a vertical plane, 
and must do so, whereas in the model the handle revolves in a hori- 
zontal plane. 

In the Hart patent the shaft, which is partially rotated by the 
handle, is a horizontal shaft, and extends the whole length of the 
car from front to rear, while in the model the shaft moved by the 
handle is a vertical shaft, does not extend from end to end of the 
car, but is entirely outside of it, and is mounted upon the guard 
rail. Inthe Hart patent the toggle which moves the door works up 
and down in a vertical plane, and is enclosed in the hollow of the 
rear wall of the car, whereas in the model the toggle which moves 
the door, moves in a horizontal plane, is located outside of the car 
and beneath the platform. In the Hart patent the toggle is con- 
nected to the back of the door itself, and about the middle of its 
height, and in the model it is connected to a rod depending from the 
bottom of the door. 

‘* In the Hart patent the toggle when extended or while being 
extended tends to shut the door; in the model the toggle while be- 
ing extended or opened into a straight line tends to open the door. 
All parts of the contrivance are changed in position relatively to 
each other, except the relative position of the two arms of the tog- 
gle. By means of these transmutations a contrivance for opening 
the rear door of a car by the driver standing on the front platform 
and the whole length of the car from the door is transformed into 
an apparatus by means of which a guard can open, not a car door, 
but the platform gate of the very platform upon which he is stand- 
ing, and finally, when the contrivance of the Brevoort model has 
thus been transformed, it would be useless, because when cars were 
turning on curves and the corners of their platforms were coming 
in contact, or nearly so, and sliding past one another, as I know by 
observation that they do, then the toggles of one car when the gates 
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were shut would strike the toggles of the other car, and one or both 
of them be broken. 

‘*Turning now to the ‘Littl Gate’ end of Brevoort mode! 
No. 2, and comparing it with the patent, it appears that in the 
model the transverse sliding door of the car has been transformed 
into a longitudinally sliding platform gate; second, that the handle 
and drum of the Little patent have been transferred from the 
opposite end of the car to the same end of the car on which the 
door is mounted; third, that two of the pulleys of the Little patent 
n' and p have been dispensed with; also, that the arrangement of 
the cords has been altered, the cords forming nearly a quadrangle 
in the Little patent, and a triangle in the model, and by means of 
these transformations a contrivance for opening a rear door from a 
front platform, has been converted into a contrivance for operating 
a platform gate from the same platform that the gate closes, and not 
from the opposite end of the car. It may be said, in answer to 
these comments upon the Brevoort model No. 2, that if you 
suppose the floor of the Little patent car to be a platform of an 
ordinary car, and thus turn the whole apparatus around 180 degrees 
bodily so that the car door of Little becomes a platform gute, that 
then the model would correctly represent the Little patent under 
the supposition just stated; but this is not so, because in that 
event the handle rand shaft R of the Little patent, would stand 
directly in the centre of the platform, measuring from the car 
to the platform rail, and two such handles and shafts, which would 
be necessary on a car, would practicularly (although it might be 
possible to squeeze past them) prevent the egress and ingress of 
passengers. 

* .In the Brevoort model the handle and crank have been shifted 
from this supposed position of Little tothe platform rail, and 
thereby all the advantages of the Rosenfield invention have been 
obtained. 

‘* T repeat that both Little and the Hart patent provide means 
for operating the rear car door by means of a handle operated at 
the opposite end of the car, and that they have been transformed in 
the Brevoort model into contrivances for operating a platform gate 
by means of a handle on the same end of the car; and not only 
this, but further, the handles have been located in the position 
defined by Rosenfield, so that all the advantages accruing from his 
invention have been attained; and I will say in conclusion that 
neither the Hart nor Little patent contain any hints or suggestions 
of changes made by Mr. Brevoort, or of any other changes by 
mean. of which the Hart and Little contrivances could be trans- 
formed so as to anticipate Rosenfield’s invention. 

‘**8Q. Have you examined that part of the model Brevoort 


No. 1, marked Corrigan Gate, and have you read that part of Mr. 


Brevoort’s deposition in this case having special regard to those 
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portions which refer to changes that have been made in the model 
from the apparatus shown in the Corrigan patent; and, if so, state 
whether such changes have been made in said model ? 

‘* A. [have examined the part of the model referred to, and 
have read the depositions of Mr. Brevoort regarding the changes 
made in transforming the apparatus of the Corrigan patent into the 
Corrigan model, and such changes as he testifies to have been made 


” 


in making said model. 


It will thus be seen that there is no suggestion in 
either the Corrigan patent or the Hart and Little patents 
of the great number of changes that were mace by 
Brevoort in attempting to apply these devices to the 
opening and closing of car gates controlling side en- 
trances to end platforms of cars and so that the attend- 
ant could stand in the passageway at the inner end of 
the guard rails and operate the gates there-through 
without moving. 

It is obvious that considerable contrivance and in- 
genuity, indicating the exercise of the inventive facul- 
ties, was employed to make these changes and trans- 
form these old devices into the combinations and 
arrangements found in the Brevoort Models Nos. 1 
and 2. . 

In support of this also Mr. Renwick testifies as 
follows : 

*9Q. (p. 52) In your opinion would it have required invention 
to have made the changes from the apparatus of the Hart, Little 
and Corrigan patents, to convert such apparatus into the apparatus 
of the Hart and Little Gates of Brevoort Model No. 2, and the Cor- 
rigan Gate of Brevoort Model No. 1 respectively, prior to the date 


of the Rosenfield patent ? 
“A. Yes; I have no doubt it would.” 


As the old devices of the Corrigan, Hart and Little 
patents could not be used without material modifica- 
tions or changes, not suggested in either of these 
patents, to do the work performed by the patented 
improvements, even after these improvements had be- 
come known to Brevoort, a skilled mechanician, and 
which changes and modifications undoubtedly required 
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invention to make, it can justly be assumed that inven- 
tion was required to make the said improvements, in 
view of these old structures. 

Undoubtedly Brevoort selecte1 from the old struc- 
tures those of the Corrigan, Hart and Little patents, as 
requiring less modification and change and reorganiza- 
tion to convert them into the contrivances of his models 
and make them something like the combinations and 
arrangements of devices claimed in the patent in suit, 
than any of the other old structures, and it would, 
therefore, seem unnecessary to consider the other dif- 
ferent structures patented and unpatented that are set 
forth in the eighteen other patents and are shown in 
the old structures, namely, the locomotive cab con- 
trivances and the Miller and Jenney car coupling ap- 
paratus. 

Again Webster testifies (p. 109) as follows : 


‘34 x-Q. Were any other plans submitted or tested by Mr. 
Peeples or others to your knowledge, for gate opening mechanism 
to accomplish the same result as that accomplished by the mechan- 
ism now used before this mechanism was finally adopted and put 
into use? 

**A. Yes, we had an arm and bell crank lever attached to the 
railing and gate. 

35 x-Q. This apparatus was only tested and not put into use, 
was it not? 

‘* That is all. 

‘* 36 x-Q. It proved unsatisfactory, did it? 

“A. Yes, sir; it was unhandy. 

‘37 x-Q. From what you say I understand then that you and 
others connected with the elevated railroads had for some time 
prior to the final putting into use of the present mechanism, con- 
sidered that a mechanism which would accomplish this result 
would be a desirable thing ? 

“A. Yes. 

‘38 x-Q. And there had been some considerable experimenting 
done with the view of providing such mechanism; had there not ? 

“A. There had. 

** 39 x-Q. Who ordered this mechanism shown in the drawing 
Defendant's Exhibit Drawing of Defendant’s Gate-Operating Mech- 
anism, to be applied to the cars ? 

‘*A. It was applied under my supervision. I received instruc# 
tions to apply it from Mr. Peeples, the master mechanic. 
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‘40 x-Q. Do you know whether or not Mr. Peeples received in- 
structions in regard to applying this mechanism from Mr. Hain. 

‘*A. I do not positively ; but undoubtedly he did. 

‘*41 x-Q. Mr. Hain knew that it was being applied, did he not? 

“A. Tou, oe” 


It thus appears that for some time prior to the in- 
troduction upon its cars by the appellee of the patented 
improvements, Webster and others, employed by the 
appellee, had considered that a mechanism that would 
accomplish the result accomplished by such improve- 
ments would be a desirable thing, and considerable ex- 
perimenting was done with a view to producing a 
mechanism of this kind, and attempts were made to 
accomplish this result by the use of an arm and a bell- 
crank lever, but it was not satisfactory, and it was not 
put in use. 

Of course both Peeples and Webster must have had 
a knowledge of the transom lifters, the locomotive cab 
window openers and closers, the shutter operating de- 
vices, the street car appliances where the driver opened 
and closed the rear door from the front platform, and 
of the other structures which were in common use, but 
they derived no benefit from such knowledge as these 
old structures did not enable them to make the com- 
bination and arrangement of devices claimed in the 
patent in suit, but, on the contrary, with all the knowl- 
edge they had of all these old contrivances they failed, 
after attempting to devise some mechanism that would 
produce the same result as these combinations and 
arrangements. It is, indeed, very singular that within 
a month after the patentee had shown his model to 
Hain, the drawing of the apparatus employed by the 
appellee should have been made on the 3d of June, 
1882, and that this apparatus was immediately put into 
use, although for four years before that the appellee 
had nothing of the kind on its cars, and the only ex- 
planation is that at that time the light that was needed 
to produce the combinations and arrangements of de- 
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vices was obtained from the patentee by Hain, who, as 
Webster says in the testimony we have quoted, un- 
doubtedly gave instructions to Peeples to apply his 
mechanism. 

Again, that these improvements were not obvious is 
shown by the fact that where other persons prior to the 
patent in suit did apply devices to work the gates con- 
trolling side entrances to platforms, they arranged the 
operating handle against the end of the car body, and 
not at the inner end of the guard rails, as is seen by 
the Moore & Thompson patent (p. 150), which was 
known to the Patent Office when the patent in suit was 
granted, and it was cited against the application there- 
for when filed. 

Again, three witnesses, one Renwick, the other two, 
Webster, the general foreman, and T. W. Peeples, the 
master mechanic of the gigantic corporation, the ap- 
pellee, prove that these improvements required the 
exercise of invention to produce them in view of what 
was old. Thus Renwick testifies, in answer to question 
® (p. 50), as follows : 


‘* In my opinion, as will appear from what I have stated in my 
last answer, invention was required to produce the ‘apparatus de- 
scribed and claimed in the Rosenfield patent, and that the inven- 
tion was new and patentable in view of the exhibits referred to in 
the last question.” 


The testimony of Renwick to which we have referred 
is not that of an ordinary expert who gives his opinion 
merely from a theoretical knowledge of mechanics, but 
it is the testimony of a man who when he gave it was 
67 years old, who had been engaged in matters per- 
taining to civil and mechanical engineering for 50 
years, who had been, as early as 1847 or 1848, and for 
a period of five years, a principal examiner in the Pat- 
ent Office, having charge of the subject of civil en- 
gineering and land conveyances, including cars, car- 
riages and their appurtenances, and having for 30 
years been frequently in each year employed as an ex- 
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pert in suits in which patents were in question, and 
whose opinion, therefore, on a question of this kind is 
entitled to the greatest weight. 

Webster testities on this subject as follows (p. 109) : 


‘31 x-Q. Who, if you know, designed or invented the gate open- 
ing mechanism illustrated in the drawing Defts. Exhibit ‘ Draw- 
ings of Defts. Gate Operating Mechanism ?’ 

‘*A. Mr. T. W. Peeples was the originator. 

‘32 x-Q. Did Mr. Peeples design this particular mechanism 

. shown in the drawing ? 

** A. I think the draughtsman designed that. 

‘* 33 x-Q. When you say Mr. Peeples was the originator of this 
mechanism, do you mean that he was the originator of the idea of 


providing a mechanism for opening and closing the gates, or that he 
was the originator of this particular system of mechanism? 

‘* A. He was the originator of this particular system, I should 
say.” 


Peeples was not called as a witness by the appellee, 
but the file wrapper and contents of the application he 
made for a patent for these improvements is in the 
Record, and to which we have previously referred. 

In making his application, he made oath as he had 
to do that the subject matter of the same was an in- 
vention. 

In this same application he filed another affidavit in 
which be swore “that he made the invention specified 
“in the claims of said application before the third 
“ day of April, 1883 ” (p. 75). 

We submit that the opinions of Peeples, Webster and 
Renwick, thus expressed, in view of all the old contriv- 
ances, types of which such as the mechanism for opening 
and closing the door, of street cars from the front plat- 

form by the driver, opening and closing of shutters 
by mechanism worked from the inside of a house, the 
opening and shutting of transoms by devices within 
reach of persons, and the opening and shutting of cab 
windows by similar devices, and which were commonly 
used and which must have been well known to both 
Webster and Peeples when their opinions were ex- 
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pressed on this subject, are entitled to the greatest 
weight in favor of the patentability of the subject 
matter of the five claims in the patent in suit. 

Again, the testimony of the witnesses Krom and 
Fagan, who were not trained witnesses or experts, but 
who were employed by the appellee upon its cars 
as guards, shows clearly the practical results and utility 
of the combinatious and arrangements of devices of the 
five claims of the patent in suit, over the old devices 
that had previously been used by the appellee. As we 
have shown, there can be no doubt but what the ap- 
paratus employed by the appellee is substantially the 
same, containing the same combinations and arrange- 
ments of devices and producing the same results and ad- 
vantages as what is claimed in the said five claims of 
the patent in suit, and whatever results and advantages 
accrue to the use of the improvements by the appellee 
equally accrue to those of the patent. 

Krom testifies as follows: 


‘* 2 Q (p. 37). Have you ever been employed upon the elevated 
railroads in this city, and if so, during about what period, and in 
what capacity or capacities ’ 

‘A. Yes, sir; as conductor and guard from the 24th June, 1879, 
to February, 1885. 

“3 Q. Are you familiar with the different gates and the manner 
of operating them in use upon the cars of the elevated railroads 
during the period when you were employed on the roads ? 

‘* A: Lam familiar with those used on the Sixth avenue road 
which is the only one I was employed on. 

‘*4 Q. Please describe the way or ways in which the gates were 
arranged upon the cars of the Sixth avenne road, during the time 
which you worked upon the road ? 

* A. They were arranged on hinges fastened to a post swinging 
in from the car to the railing. 

‘**5 Q. Where was this post to which the gate was hinged lo- 
cated ? 

* A. On the end of the outside corner platform. 

“6 Q. And the gates swung inward against the platform guard 
rails, is that so? 
at “ae; & 2 
“$8 Q. What were your duties as guard and conductor ? 

* A. To announce the stations, open and close the car gates, to 
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look after the safety of passengers, to protect the train from the 
following trains, and to signal the time for the train to start. 

‘*9 Q. Now, please state how many gates each guard or con- 
ductor had under his ‘control ? 

‘* A. Four. ) 

‘10 Q. And how many was he required to open and close each 
time a train stopped at @ station ? 

“A. Twe. 

‘“11 Q These two gates that he opened and closed at a time, 
were the two adjoining gates upon different cars, as I understafid 
it, and not the two gates of the same car ; am | correct ? 

‘* A. Yes, sir. 

‘* 12 Q. Now, please explain just how the guard or conductor 
would open or close these two gates when a train stopped at a 
station ? 

‘* A. Ile would have to open one gate, step on the next car and 
open the other ; stand one foot on each car and close both gates at 
the same time. 

* 13 Q. Could he open both gates simultaneously, or without 
changing his position ? 

** A. No, sir. 

‘14 Q. And could he close both gates at the same time without 
changing his position ? 


Objected to as indefinite as to what is meant by a change of 
position. 


“15 Q. Question repeated, with the addition that ‘ by changing 
his position’ is meant stepping from one position to another, not 
merely moving his body or arms without changing the position of 
his feet. 

“Sh. You. ah 

‘* 16 Q. Please explain just how he could do this? 

‘* A. Standing one foot on each car, one hand on each gate, and 
giving the gates a gentle push. 

‘*17 Q. Would he actually move the gates into their closed 
position by keeping hold of them until they were closed, or would 
he simply push them so that they would swing closed ? 

‘A. Ile would push them so that they would swing closed. 

‘*18Q. Were there any changes made in the gates on the cars 
upon the Sixth avenue road during the time which you worked 
upon that road, and, if so, what was the first change that was 
made ¥ , 

‘A. Yes, sir. The first was locks upon the gates. The second 
was aspring latch. The third was a lever lock. 

* 27 Q. (P. 39). You have spoken of a spring latch with which 
the gates were provided subsequently. Now please describe how 
how this was arranged? 
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‘* A. A small rod with a ring on the outside of the gate passing 
through the gate and caught on the gate catch. 

‘28 Q. By gate catch you mean a catch on the end of the car, I 
suppose 7? 

‘A. Yes, sir. 

‘© 29 Q. After the gates were provided with these spring latches, 
were they kept locked or fastened closed between the stations ? 

‘A. Not at all times. 

‘* 30 Q. Was it intended that they should be; were the catches 
provided for that purpose ? 

Same objection as to question 2 

‘** A. Yes, sir. That was our orders to keep them closed. 

* 31. Q. By closed I suppose you mean fastened or latched ? 

‘* A. Yes, sir. 

‘*32Q. Was there any reason that you know of why the gates 
should have been kept latched or fastened, except while they were 
opened to let the passengers get on or off ? 

‘A. Yes, sir: for the safety of the employees. 

‘* 33 Q. Please explain how the leaving of the gates unlatched 
was likely to endanger the employees ? 

“ A. By rounding corners frequently the gates would swing 
open of their own accord unnoticed. 

** 34 Q. Was there any reason that you know of why it was de- 
sirable that the gates should be kept latched or fastened up to the 
time they were opened by the guard or conductor to allow the pas- 
sengers to get off and on, and should be again latched or fastened 
as soon as they were closed after the passengers had got off and on 
and the train was ready to start ? 

‘* A. Yes, sir. .As passengers would frequently try to open the 
gates after the train had started. 

* 35 Q. Was there any reason why passengers should be pre- 
vented from doing this? 

‘A. Yes, sir, for their own safety. 

‘* 36 Q. Did passengers ever try to open the gates and get on the 
cars as the trains were entering stations, and before they had come 
to a full stop? 

‘* A. Yes, sir. 

87 Q. This was also dangerous, I suppose ? 

ae “a, SY 

** 38 Q. You say that you had orders to keep the gates fastened, 
except at such times as they were open to allow passengers to get 
on and off, and you also say that this was not always done. Why 
was it that the order was not strictly obeyed, if you know ? 

* A. Negligence on the part of the employees; it consumed 
time to open them at the stations after the train had stopped. 

‘39 Q. Please explain how it consumed time ? 
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‘A. By first opening one gate, stepping on the next car to open 
the other gate. | 

‘40 Q. Did it involve any additional labor aside from this loss 
of time ? 

“ A. Yes, sir. 

‘*41Q. And was it this additional labor and loss of time that 
caused the employees to sometimes fail to keep the gates fastened ? 

“2. Ten, a. 

‘*42Q. You have spoken of a lever-locking mechanism that 
was subs*quently applied to the cars on this road. Will you now 
explain briefly how this mechanism was arranged and operated ? 

* A, (Witness, upon being shown Complainant’s Exhibits De- 
fendant’s Gates, says:) Itis the same mechanism shown in this 
model. 

“43 Q. As I understand, you operated the gates when they were 
unprovided with any locking mechanism; also when they were 
provided with the locks; also when they were provided with the 
spring latches, and also when they were provided with the mechan- 
ism shown in the model which you have just referred to. Now, 
please state briefly what, if any, advantages you found in using the 
mechanism shown in the model ? 

‘** A. A saving of time, labor and the safety of passengers. 

‘*44Q. Please state how the mechanism to which you have re- 
ferred effects a saving of time ? 

‘** A. By standing in one position you can open and close car 
gates without any over exertion. 

“45 Q. Do you mean that you can open and close the gates 
quicker by the use of this mechanism than you could under any of 
the arrangements that had before existed ? 


‘* Objected to as leading. Question withdrawn. 


‘*46 Q. Does the fact that a car conductor can open the gates by 
standing in one position effect a saving of time ? 


** Objected to as indefinite as to what time is referred to; 
whether the time of the stoppage of the train or the time of 
the employee's labor. 


* A. Yes, sir. 

‘47 Q. Will you now please explain what you mean by asaving 
of time ? 

‘* A. Conductors are allowed a certain number of minutes to 
make a trip, and the time is determined from terminus to terminus, 
and unless they make their time they delay the following trains, 
which is liable to crash in their train unless proper signals are dis- 
played at the rear end of the train, which is impossible to do and 
look after the safety of passengers getting on and off the train at 
the same time, 
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‘48 Q. Does this gate-operating mechanism aid the conductors 
in making the required running time, and if so, how ? 

“A. Yes, sir. They areallowed to carry a certain number of pas- 
sengers in each car of the train, and by using this lever lock they 
can keep passengers from getting on or off at any station. 

‘49 Q. In your43danswer, you state that the use of this mechan- 
ism effects a saving of time, and in your 46th answer you state that 
this saving is effected by reason of his ability to open both gates by 
standing inone position. Now please explain just what you mean 
by asaving of time. A saving of time over what? 

‘* A. What I mean by a saving of time is as regards to running 
time; using the lever-lock gate, they can be handled quicker and to 
a better advantage than a gate without any lock or fastening. 

‘50 Q. Whatdo you mean by your lock or fastening in your last 
answer ? 

‘* A. Those used previous to the lever-lock ? 

‘51 Q. And does this quicker handling of the gates effected by 
the use of thislever-lock give more actual running time to the train 
between stations ? | 

wf “>. we A 

‘*52Q. Now, why is it that the conductor or guard can handle 
the gates quicker with this mechanism than he could before ? 

‘A. Because they are handier and can be worked easier, and can 
be handled both gates at the same time. _ 

‘* 58. Q. Now, please explain how it is that the use of this me- 
chanism effects a saving of labor! 

‘* A. Because they can be handled standing in one position. 

‘*54Q. Can you give me any idea by comparison or otherwise, 
of about how great a saving of labor is effected by the use of this 
mechanism ? 

‘A. [should say there is two.thirds. 

‘55 Q. Now, please state how this mechanism gives greater 
safety to the passengers ? 

‘** A. After the gates are closed they cannot be opened by pas- 
sengers. 


Fagan testifies upon the subject as follows : 


*2Q. (p. 44). Have you ever been employed upon the elevated 
railroads in this city, and if so, during what period, and in what 
capacity or capacities ? 

“A. Yes, sir; I have been employed by the elevated railroad 
for about four and a half years, ending August, 1884, in the capacity 
of brakeman and conductor. 

**3Q. Upon what line of road did you work ? 

** A. On the Sixth Avenue Elevated Railroad. 

**6Q. Please describe the way in which the gates upon the cars 


were arranged, and how they were operated when you first worked 
upon the road *? 

‘* A. The gates were fixed so as to open toward one another, and 
when closed they fastened with a spring catch which was connected 
with a rod running the length of the gate, and opened by a short 
handle screwed to the rod. 

‘*9Q. (p. 45). You say that they were provided with spring 
catches connected to a rod running the length of the gate, and that 
this rod had a handle. Where was this handle located with relation 
to the hinge of the gate ? 

‘A. It was located a few inches below the upper hinge. 

‘10 Q. What were your duties as brakeman and conductor ? 

‘* A. The duties of a brakeman or conductor were to take charge 
of two cars, and he was held responsible for all that occurred on 
those cars while on duty. 

‘*11Q. Please state what, if anything, it was your duty as 
brakeman and conductor to do, in connection with the gates used 
upon the cars ? 

‘A. The duties of brakeman or conductor are to open and close 
the gates at every station on the road. 

‘*12Q. How did the conductor or brakeman operate the gates 
when they were arranged in the manner you have described, and 
were provided with the spring catches to which you have referred ? 

‘A. In going into a station he stepped to one platform and 
opened the catch of the gate, and then stepped back to the other 
platform and opened the other catch, and when the train had come 
to a stand still he would open both gates. 

‘*13Q. In opening both gates in this manner, was he obliged to 
step first on to one platform to unfasten and open one gate, and 
then on to the other platform to unfasten and open the other gate, 
or could he unfasten and open both gates from the same position ? 

* A. The gates could only be opened by stepping on each plat- 
form to open them. 

‘*14Q. You say that the guard or conductor would step on to 
one platform and unlatch one gate and then on to the other platform 
and unlatch the other gate, and then after the train had come to a 
stop would open both gates. Was it considered safe and proper to 
unlatch either of the gates before the train came to a stop? 

‘* A. No, sir; but it was done to save time, as it took too much 
time to unlatch and open them after the train had stopped. 

* 15Q. Why was it considered unsafe to unlatch either or both 
of the gates before the train came to a stop ? 

‘‘ A. It was considered unsafe to ualatch the gates before com- 
ing to a stop on account of the habit passengers had of trying to get 
on the train before it had stopped. 

‘*16 Q. Was there any change made in the gates, or the manner 
of operating them, while you were employed on the road, and if so, 
what was it ? 
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“A. Yes, sir; there was. There was a new patent attached to 
the gates which enabled them both to be opened at the one time, 

‘17 Q. Please explain what you mean by a new patent; do you 
mean to say that the apparatus was patented 

‘* A. I mean that it was a new fastening that was attached to 
the gates, and it was understood on the road that it had been pat- 
ented by the company. 

* 18 Q. Please describe briefly what this new apparatus was, 
and how it operated ? 

‘A. An iron attachment which was secured to both gates and 
which allowed them both to be unfastened and opened at the same 
time. 

19 Q. (p. 46.) Where did the breakman or conductor stand to 
operate the gates by means of this attachment ? 

‘* A. He stood in the centre of both platforms and operated both 
gates standing in the one position. 

* 20 Q. Will you please look at the model I now show you, 
marked Complainant’s Exhibit Defendant’s Gates, and state 
whether or not it represents the apparatus to which you have just 
referred ? 

* A. Yes, sir: it does, 

‘* 21. In your experience as a guard and conductor, did you 
find that the apparatus to which you just referred for operating the 
gates, possessed any advantages over the old system ? 

‘* A. Yes, sir; a great many. 

‘* 22 (Q. Please state what advantages you found it to possess? 

‘A. It had the advantage of being safer than the old arrange- 
ment and that accidents were not liable to happen when passengers 
were trying to board the cars before the trains would come to a 
stand. And it took a great amount of labor off the conductor or 
brakeman. 

** 23 Q. Please explain how it took labor off the conductor or 
brakeman ? 

‘** A. Under the old arrangement the conductor or brakeman had 
to pass backward and forward, from platform to platform, to open 
the gates, whereas, under the new arrangement, by standing in the 
one position he could open and shut his gates. 

* 24 Q. Did you find it effected any saving of time in the open- 
ing and the closing of the gates to use this apparatus ? 

‘A. Yes, sir; the trains were enabled to make better time on 
the heavy trips morning and night.” 


It thus appears that the duties of a guard on the 
appellee's cars includes the opening and closing of two 
car gates on adjoining cars, looking after the safety of 
passengers, protecting the train from the following trains 
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and signaling for the train to start; that before the 
introduction of the patented improvements upon the 
appellee’s cars the gates were only provided with spring 
latches, and to open these the guard had to step onto 
the platform of one car to open one gate and then step 
onto the platform of the other car to open the other 
gate ; that the orders were that these gates were to be 
kept latched or fastened closed between stations for the 
safety of employees, and to prevent passengers from 
trying to open the gates after the train had started ; 
but that they were not at all times so locked or fastened, 
because it consumed time to unlatch them at the 
stations after the train stopped, because of the neces- 
sity of stepping first on the platform of one car and 
then on the other, and also involved additional labor ; 
that the adoption of the patented improvements saved 
labor because the guard could open and close the 
yates while standing in one position, and saved time 
because, as the gates could be opened and closed 
quickly, this enabled the passenzers to get on and off 
quickly, and thereby gave more running time between 
stations, obviating to this extent the delay of the fol- 
lowing train or liability of crashing into the preceding 
one; it gave greater safety to the passenger, because 
after the gates were closed they could not be opened 
by passengers trying to get on while the cars were in 
motion. , 

The utility of the combination of devices wherein 
the handles are located or arranged at the inner ends 
of the guard rails, as shown by the consequences or 
advantages arising therefrom, from the evidence of 
these practical men, is very considerable. 

The master mechanic, Peeples, and the general fore- 
man, Webster, of the appellee, must have seen what 
advantages would be derived from the employment of 
the patented improvements, for immediately after the 
drawing was made on the 3d of June, 1882, of the de- 
vices as used by the appellee, the patterns were hur- 
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riedly made, being completed and sent to the factory 
on the 16th of July, 1882, six weeks afterwards, and 
the first car was equipped on the 4th of November, 
1882, as testified to by Webster, and that continually 
from November 4, 1882, the patented improvements 
were applied to what were known as the “ Standard” 
cars atthe rate of from four to twenty cars a week until 
all that class of cars were provided with the same, as 
shown by the testimony of Webster (Qs. 7-13, p. 106), 
to which we have above referred. 

One test as to whether invention was required in the 
production of a particular patented subject matter is 
that quoted by this Court in Smith vs. Goodyear Com- 

wny (93 U.S... 495). where it says: 
*. ’ . 

* Webster, on the subject matter of Patents, page 30, says: 
‘The utility of the change, as ascertained by its consequences, is 
‘the real practical test of the efficiency of an invention, and, since 
‘the one cannot exist without the other, the existence of the one 
‘may be presumed on proof of the existence of the other. Where 
‘the utility is proved to exist in any degree, a sufficiency of inven- 
‘ tion to support the patent must be presumed.’ We do not say the 
single fact the t a device has gone into general use, and has displaced 
other devices which had previously been employed for analogous 
uses, establishes in all cases that the later device involves a patent- 
able invention. It may, however, always be considered ; and, when 
the other facts in the case leave the question in doubt, it is sufficient 


to turn the seale. 
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Again, this Court in the case of Webster Loom Co. 
vs. Higgins (105 U.S., 591), savs: 

‘It may be laid down as a general rule, though perhaps not an 
invariable one, that if anew combinationand arrangement of known 
elements produce a new and beneficial result never attained before, 
it is evidence of invention.” 


Tested by these rules the great advantages due to the 
employment of the patented improvements over the old 
devices that had been used for four years previously by 
the appellee, and the introduction immediately into use 
of such improvements after they were applied to the 
first car, as rapidly as from four to twenty cars a week 
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until all the “Standard” cars were equipped, if there 
should be any doubt on the question of patentability of 
these improvements, should solve that doubt in favor of 
the patentee. 

We submit, therefore, that in view of all the consid- 
erations we have presented, invention was required to 
produce the combination and arrangement of devices 
claimed in the said five claims. 

Apmil 17, 1889. 

M. B. Purirp, 
Of Counsel for Appellant. 
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I, 
Statement of the Case. 


This suit was brought by the Appellant in the 
United States Circuit Court for the Southern Dis- 
trict of New York, because of the alleged infringe- 
ment by the Appellee of United States Patent No. 
288,494, granted November 13, 188%, to the Appel 
lant, as assignee of W. W. Rosenfield, for an al- 
leged Improvement in Gates for Railway Cars. 

It is claimed that the infringement was perpetra- 
ted upon the cars of the elevated railway in the 
City of New York. 

His Honor Judge Wallace dismissed the com- 
plaint upon the ground that the alleged improve- 
ment in controversy was not a patentable improve- 
ment. From his decision this appeal was taken. 
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Appellee argued at the prior hearing and contends 
now : 


1.—That the subject matter of the patent is not 
patentable in view of the prior state of the art. , 


2.—That the subject matter of the patent was set 
forth, except as to mere matters of detail, in prior 
patents enumerated in defendant's answer. 


3.—That none of the claims of the patent, when 
construed to cover the details of mechanism which 
constituted the only novel features, has been in- 
fringed. 


II. 
What the Patent Covers. 


The improvement is entitled in the patent *‘ An 
Improvement in Gates for Railway Cars.”’ 


As his Honor Judge Wallace held (p. 181): 


‘* The patent relates to gates of cars in which the passengers 
get on and off at the sides of the platform, the gates being 
arranged to close the side entrances to the car platform ex- 
cept when the passengers are getting off and on. Such cars 
are in use upon the elevated railways in the City of New 
York.” 


“The patent described two improvements in these gates, 
only one of which is involved in this controversy. This con- 
sists in operating mechanism by which the guard or attend- 
ant upon the platform of the car, while standing out of the 
way of incoming or outgoing passengers and in the passage- 
way between two cars, can simultaneously open and close the 
gates of both cars.” 


Let us see now what is set forth in the patent as 
to the improvement in issue. In the initial state. 
ment it is said (p. 58) that: 


** In many classes of railway cars, and particularly in those 
used upon the elevated and other city railways, it has been 
found. necessary, in order to prevent passengers from falling 
, from the train, and also to prevent persons from attempting 
to get off or on the cars while in motion, to provide the en- 
trances to the car platforms with gates, by which they can be 
= closed except at the proper time. These gates are usually in 
charge of a guard or attendant, whose duty it is to close the 
gates before the train commences to move, and to open them 
only after the train has come to a full stop. As there is usu- 
ally but one guard or attendant stationed between two 
adjoining cars, it follows that to open or close both gates he 
: must pass around from one to the other of the adjoining 
platforms.” 


It is to be observed that this statement concedes 
that cars used upon the elevated railways had, prior 
to the alleged improvement, been provided with 
gates ; that two such cars had been coupled together, 
and that it was common for ** one guard or attend- 
ant stationed between two adjoining cars’ to oper- 

- ate the gates belonging to the adjacent platforms. 
In the detailed description illustrated by the 
drawing, we are informed 

‘that A A represent two ordinary railway cars and B B the 
adjoining platforms thereof, C C being the usual entrances 
from the station platform and D D gates of the ordinary con- 
struction for closing said entrances. The gates Dare hinged 
in the usual manner, to posts a, rising from the corners of 
the platforms and close against the usual jambs (not shown) 
projecting from the sides of the cars. The platforms B are 
provided, as shown in Fig. 1, with the usua/ guard-railings, 
b, extending inward from the posts a to similar posts, c,which 
are located a sufficient distance apart to leave a passage-way 
G., from one car to the other.” 


(The italicizing is ours). 
r The drawings show two cars coupled in the ordin- 
nary way. 
It is, therefore, admitted that Rosenfield, the 
alleged inventor was not the originator of guard- 
railings, or of guard railings constructed with a 
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central passage way, or of passages at the sides of 
cars, or of gates hinged at the ends of the guard- 
railings to control these side passages. All these 
admissions are also made in Rosenfield’s testimony 
(p. 24). What Rosenfield sought to accomplish, as 
the specification states, was to improve this type of 
cars sO as 


‘* to provide means by which the guard or attendant can, 
without changing his position, open or close both gates si- 
multaneously and with the least possible delay.” 


This amounts to an admission that cars of the 
type just described had previously been coupled to- 
gether, and that a guard or attendant had a recog- 
nized position. for it suows that the object of the 
invention was to obviate the necessity for changing 
the position of the guard or attendant. 

If we may be pardoned for digressing to glance 
at the proofs, we will pause, for a moment, in the 
vonsideration of the patent, to show what the posi- 
tion of the guard or attendant upon the cars on the 
elevated railways had been. Appellant's own wit- 
nesses testify that the guard or attendant always 
stood in the passageway at the center of the guard- 
railings of two adjoining cars (p. 38 and p. 45) and 
that the facility with which he could operate two 
gates depended very materially upon his height. 
The proofs show (p. 25, x Q. 115) that Rosenfield 
knew that this was the position ordinarily occupied 
by a guard or attendant upon cars coupled into 
trains upon the elevated railway. 

Turning again to the patent, we find the state- 
ment (p. 58) that, 


‘*One feature of the invention consists in providing the 
gates with connections, so arranged that any two adjoining 
gates can be simultaneously opened or closed by the guard 
while standing in the pussageway leading from one of the . 
cars to the other.” 
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It will be seen that this is a statement of but an 
idea, or a mere abstraction. All that is set forth is 
the providing of the gates, in some manner not de- 
fined, with connections of some kind, not defined, 
arranged in any way so long as the arrangement will 
enable the gates to be simultaneously opened and 
closed by the guard while standing in the position 
which he had always occupied. 

The claims of the patent will be found as abstract 
as the statement ofinvention. But to properly ap- 
preciate the scope of the claims, it will be necessary 
to further consider the detailed description of the 
specification. 

It is said (p. 59) that the gates D are shown in the 
drawing as hinged in the wsua/ manner to posts of 
the guard railings. But this manner of hinging the 
gates is not made essential, for it is explicitly said 
(p. 59): **The gates may be hinged at their op- 
posite ends, so as to lie against the body of the car 
when open,’’ and it is even said that, ‘‘ In some 
vases, also, it may be preferable to provide sliding 
instead of swinging gates."” We are informed that 
instead of having the means or ‘* connections’’ tor 
transmitting motion to the gates, arranged upon the 
guard-railings, as illustrated in the drawings,in con- 
junction withthe gates hinged to the guard-railings, 
the means or ‘‘connections’’ may be placed beneath 
the platforms, and that this is particularly true of 
gates hinged to the car bodies and of sliding gates. 

We are told (p. 59) that in the example of the im- 
provement illustrated by the drawing 

‘* Each of the gates is provided, at a suitable distance from 
its hinge, with a curved lever, d, which extends rearward 
and terminates a short distance outside of the railing b.” 


And we are further informed that such 


‘* lever is connected by a link, e, with a rod, f, which slides 
freely in or on a suitable bearing, as g, secured to the railing, 
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b, and 1s provided at its inner end with a handle, h, by which 
it can be operated.” 


Then it is said that the arrangement of the rods /, 
and links e, “* upon the outside of the railings 6, as 
shown in Figs. 1 and 2,’’ is merely a preferable ar- 
rangement and that 

‘* the rods and links may, as shown in Fig. 3, be arranged 
upon the inside of the railings, in which case the levers d 


may be dispensed with, the links e being attached directly 
to the gates. ° 


We find, therefore, an explicit disclaimer of a 
lever d, as an essential element of the alleged im- 
provement. This disclaimer is of importance be- 
cause it goes to show the very abstract nature of the 
improvement as claimed. 


It is further stated (p. 59) that 


‘the links e and rods f maybe ....... located be- 
neath the platforms and operated by pivoted levers, the upper 
ends of which will occupy substantially the positions of the 
handles h.” 


The arrangement of the links e and rods / is, 
therefore, made absolutely immaterial. The pro- 
vision that levers d may be employed between them 
and the gates and that instead of the handles &, 
which are shown, there may be employed lever 
handles, also makes it immaterial how the handles 
are supported and with what other parts the links 
e and rods / shall be used. 

While pointing out that the alleged improvement 
was but a mere abstraction, we ask the attention of 
the Court to the fact that Rosenfield only saw fit to 
illustrate the simplest application of the improve- 
ment which could possibly be made. Werefer to the 
arrangement of mechanism upon the guard railings 
between gates hinged in the usual manner to the 
ends of the guard railings and the place always oc- 
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cupied by the guard or attendant, namely, to the 
passage-way at the centre of the guard railings. 

Given the cars constructed with a passage- 
way at the centre of the guard railings and 
gates hinged to the ends of theguard rail- 
ings so as to control the side passages, 
and a knowledge that the guards had always stood 
in the passage-way at the centre of the guard rail- 
ings, how could any mechanic fail to provide the 
means for operating the gates from the place occu- 
pied by the guard or attendant, and arrange the 
operating handles upon the guard railings, even 
while exercising only the most ordinary mechani- 
cal skill? Is it possible to conceive of any other 
location for the operating handles. 

The more difficult applications of the alleged im- 
provement and the only ones which could have 
required any ingenuity, namely, those which re- 
quired mechanism to be extended down beneath the 
car platforms, Rosenfield omitted to describe in de- 
tail or to illustrate. 

It is important to note that locking mechanism is 
made wholly optional (middle of p. 59). 

Now, bearing in mind the explicit proviso that 
Rosenfield was not to be limited to gates hinged at 
the ends of the guard-railings, or even to hinged 
gates arranged in any way, and remembering his 
explicit statements that he was not to be confined 
to any particular location of the links e and rods J, 
whether upon the guard-railings or beneath the 
platforms of the cars, or to any particular parts co- 
operating with the links e and rods //, either be- 
tween them and the gates or between them and the 
central passage-way in the guard-railings, and re- 
collecting that he made locking mechanism option- 
al, let us look at the claims. 
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The first claim is for. 


* The combination, with a gate arranged to close the side 
entrance to a car-platform, of an operating-handle located at 
or near the inner end of the platform guard-rail, and means 
connecting said gate and handle, whereby the attendant may 
open and close the gate while standing at the end of said 
guard-rail, substantially as described,” 


It will be observed that this claim is not limited 
to any particular kind or arrangement of gate ; 
nor to any particular kind of an_ operating 
handle, but covers broadly any kind of a handle 
located af or neay the inner end of the platform 
guard-rail. It is therefore comprehensive enough 
to include any devices or mechanism between a 
handle so located and a gate of any kind. Cana 
more abstract claim be imagined ¢? Limitations can- 
not be imposed by reference to the specification 
because the statements of the specification already 
commented upon are equally broad and louse. 

This claim is not limited to locking mechanism, 
hence it cannot be extolled for advantages which 
inhere exclusively in the provision for locking a 


The second claim is for. 


* The combination, with gates arranged to close the side 
entrances to the adjoining platforms of two cars, of oper- 
ating-handles located at or near the inner ends of the plat- 
form guard-rails, and means connecting said gates and 
handles, whereby the attendant may open or close both gates 
simultaneously while standing at the ends of said guard- 
rails, substantially as described.” 


This claim will be seen to have all the abstract- 
ness of the first. It is precisely like the first, ex- 
cept that it calls for two similarly equipped cars, 
whereas, the first is confined toa single car. Lock- 
ing mechanism is unessential. This second claim 
assumes a patentable combination between two cars 
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coupled together in the ordinary manner, simply 
because when they are thus coupled, the gate oper- 
ating mechanism of both happens to become acces- 
sible to a guard or attendant standing in the pass- 
age-way through the guard-railings, a position 
which he had long previously occupied, and occu- 
pied for the purpose of operating with the greatest 
possible facility two gates at the same side of ad- 
joining cars. u 


The third claim is for, 


** The combination, with a railway-car and its platform, 
having an end guard-rail, by which a side entrance thereto 
is provided, of a gate for closing said entrance, a rod, as f, 
sliding in or on guides secured to said guard-rail, and a link, 
as e, connected to said gate and rod, all substantially as 
described.” 


Manifestly this claim is not limited to any par- 
‘ticular kind or arrangement of gate. 

In one respect, this claim is much broader and 
more abstract than either the first or second. It is 
not, like the first and second, limited to an ‘* oper- 
ating-handle located at or near the inner end of the 
platform guard-rail.’ In it no mention is to be 
found of any operating-handle, much less does it lo- 
cate one. It is reasonable to suppose that this claim 
was purposely drawn without limitation to any lo- 
cation fora handle. It was drawn so that it would 
apply equally well to cars of the kind illustrated in 
the drawing and tocars which were not run in 
trains. In this respect it harmonized with the in- 
troductory statements in the specification, for it 
will be seen that in the first paragraph after the 
formal preamble, care was taken only to refer par- 
ticularly to cars used upon “the elevated and other 
city railways,’ and it will be observed that in the 
statement of the object of the invention itis simply 
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increase its abstract nature. 


still more abstract. 


the platform. 


chanism for operating a gate. 


in or on guides’ secured to 
But this is all. And _ there 
preclude the guides from 


They 


a 


the 
is n 
being 


stated that the object was, ‘‘ among other things,” 
to provide for the operation of the gates of two ad- 
joining cars by one guard or attendant. 

Clearly the statements in the specification as to 
the possibility of connecting a link and rod either 
directly or indirectly to a gate of the kind shown in 
the drawing, apply to this claiin. 


materially 


If we consider that the statements of the specifica- 
tion as to the possibility of locating a rod /, and a 
link e, in a variety of places, even beneath the plat- 
form, and that the statements as to the possibility 
of connecting such parts toa handle of the kind 
shown in the drawing or to another kind of handle 
ealled a lever handle, apply to this claim, it becomes 
A realization of the necessity 
for devising some mechanism intermediately of 
such a rod and link and the gate, for co-operation 
with the rod and link when arranged as suggested 
in the specification (p. 59, next to last paragraph), 
beneath the platform, will be necessary to a full ap- 
preciation of this abstractness. : 

True, this claim refers specifically to a rod and a 
link and requires in terms that the rod shall slide 


guard-rail. 
othing to 
secured 


to the guard-rail when the rod is located beneath 
The.claim is in effect, for the use of 
a sliding rod and a link in any and all kinds of me- 


The claim is not even limited to ¢he sliding rod /, 
or to ¢he link e, but is limited only toa sliding rod 
as Jf, and a link, as e, in other words, limited only 
to a sliding rod as, for example, the rod /, and a 
link as, for example, the link ‘e. 
The statements of the specification must be con- 


11 


sidered in connection with this claim, for the claim 
makes it requisite that the so-called combination 
shall be substantially as described, thus making it 
comprehend and revert back to all the suggestions 
of modifications set forth in the detailed descrip- 
tion, which are consistent with its terms. 

In brief, this claim is for any kind of a railway car 
having an end guard-rail, any kind of a gate for 
closing the entrance at theend of the guard-rail, 
and for any kind of sliding rod (the rod / being a 
mere example), and for any kind of a link (the link 
e being a mere example), in any mechanism for op- 
erating the gate. 

Of course the Court will not ignore the limi- 
tation in this claim, to a sliding rod, or the fact 
that the claim is not limited to a handle having any 
particular location. 

Merrill 7. Yeomans, 4 Otto, 568. 

Keystone Bridge Co. >. Phoenix Iron Co., 
95 U. 8., 274. 

Miller v7. Brass Company, 104 U.8., 350, 

Water Meter Co. ¢. Desper, 101 U. 8., 332. 

Gage vr. Herring, 107 U. S., 640. 

Fay ec. Cordesman, 109 U. 8., 420. 

White 7. Dunbar, 119 U.S., 47. 

Weir vr. Morden, 125 U. 8., 98. 


It will be seen that this claim is not limited to 
any locking mechanism, hence to it cannot be at- 
tributed any advantages which are due to the lock- 
ing of the gate. 


The fourth claim is for. 


‘*The combination, with a railway car and its platform, 
having an end guard-rail, by which a side entrance thereto 
is provided, of a swinging gate for closing said entrance, a 
rod, as f, sliding in or on a guide secured to said rail, a link, 
as e, connected to said gate and rod, and means for locking 
said gate in its closed position, all substantially as de- 
scribed.” 
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The fourth claim is of precisely the same scope 
as the third, except that it is limited to a swinging 
gate, is limited to but one guide, instead of guides, 
for the sliding rod, and is limited to ‘* means for 
locking’’ the gate. Like the third claim, it is not 
restricted to a handle having any particular loca- 
tion, nor indeed to a handle. Of course, it only 
covers means for locking a gate when employed in 
connection with a sliding rod. | 


The fifth claim is for. 


* The combination, with gates arranged to close the side 
entrances to the adjoining platforms of two cars, of rods, as 
f, sliding in or on guides secured to the guard-rails of said 
platforms, and links, as e, connected to said gates and rods, 
substantially as described.” 


This claim, it will be seen, calls for at least two. 
gates, and for some kind of sliding rods working 
in guides secured to the guard-rails of two car 
platforms. 


The sixth claim is not in controversy. It relates 
to a gate extending between two cars. : 

In conclusion, it will be seen that the first and 
second claims are for mere ideas or abstractions in- 
volving iz an old type of car, provided with an old 
stvle of guard-rail and an old style of gate, and on 
which a guard always occupied a position in the 
passage-way through the guard rail, the arrange- 
mentof an operating handle in the only place 
where it could be arranged to afford any advantage, 
and any kind of means for connecting with the gate 
the handle located in this obviously necessary posi- 
tion. It may be remarked that the second claim 
differs from the ‘rst only in that it describes two 
cars coupled together in the ordinary manner, as 
having their gate operating mechanisms in combi- 
nation. As to these claims, nothing can be said re- 
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specting benefits derived from locking, because 
locking mechanism is unessential. The remaining 
claims, 3, 4 and 5, are for abstractions in that they 
cover any kind of a sliding rod, and any kind of a 
link, in any kind of a ecar-gate operating mechan- 
ism, irrespective of any location of a handle. 

The patent is simply for the idea of providing for 
operating the gates at the sides of car platforms, 
more conveniently from a certain place which had 
already been adopted as the position for the guard 
or attendant. This was the sole idea. It was noth- 
ing more or less than to enable the guard or at- 
tendant, from his accustomed place, to reach the 
gates better than he would otherwise be able to do, 
and the patent seeks to cover by the first and sec- 
ond claims any and every means which can be em- 
ployed for this purpose, and by the third, fourth 
and fifth claims, any and every gate operating 
mechanism, regardless of the place whence 
it shal) be operated, providing it shall comprise 
some kind of a sliding rod and a link. 

It seems to us that the patent is bad upon its 
face. We fail to see that any patentable invention 
is defined by these claims. 


Iit. 


How do Appellant’s Proofs Define the 
Alleged Improvement? 


Appellant’s testimony defines the invention as 
an abstraction. Rosenfield, the alleged inventor, 
testifies (p. 23, x Q. 105): 

‘*‘The invention consisted of suitable mechanism that 


would enable a person to open or close or otherwise operate a 
gate, that closes the side entrance of a railway car platform, 
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or to lock the said gate when shut when the person is situat- 
ed at a distance therefrom.” 


Appellant’s expert, Mr. Renwick, testifies (p. 49): 


‘*IT do not understand that the first and second claims of 
the patents are limited to any particular mechanism for mak- 
ing the operative connection between the handles and the 
gates.” ‘'The invention of Rosenfield was primarily in the 
idea of locating two handles upon or near the guard-rails of 
two adjoining cars, and in such proximity to the inner or 
passage-way end of this rail that the guard standing in the 
passage-way could not only reach and act upon both of these 
handles simultaneously and without changing his position, 
but could also, by means of proper connections between 
their handles and the gates, open or close both gates simul- 
taneously, or at different times, without leaving his position 
in the passage-way.” ** These ideas, as before said, were the 
basis of the invention, and after the idea had once entered 
into the head of an inventor, it was easy for a competent 
mechanic, especially with the aid of the state of the art, to 
devise means for connecting the gates with the handles.” 
‘*The handles must be on or near the guard-rails for two 
reasons—first, to be out of the way of incoming or outgoing 
passengers ; and, second, to be within reach, simultaneous- 
ly if necessary, of the two hands of the guard standing in 
the passage-way or near thereto.” 


In these quotations we have transposed some of 
the sentences, but believe we have not improperly 
severed any sentence from the context. We think 
this shows that Appellant’s expert has intimated 
that in his opinion there was a necessary place for 
the handle ; that given the position for the handle, 
it was easy for any mechanic especially by the aid 
of what existed in the art, to provide suitable ope- 
rating mecuanism ; that the first and second claim 
cannot in his opinion be regarded as limited to any 
particular mechanism so as to exclude mechanism 
previously existing; and that .the only thing 
which can be pointed out as in anyway meritorious, 
was the locating of the handles. His showing that 
there was but one place where the handle could be 


tapped 
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located, in addition to the self-evident fact that the 
handle must be in the place most convenient for the 
guard to reach it, would seem _ to deprive of any 
merit the location of the handle at the end of the 
guard-rail. 

Mr. Renwick (p. 54) entertains the opinion that 
there is a patentable difference between the subject 
matter of the second claim and that of the first. 
Even if the testimony upon such a point were prop- 
er, this testimony does not commend itself very fa- 
vorably because none of the reasons which Mr. Ren- 
wick advances have any force, in view of the fact 
that the guard had long previously to any invention 
by Rosenfield, occupied precisely the same position 
that it is contemplated he shall occupy when using 
Rosenfield’s alleged improvement, and in view of 
the fact that it was therefore, obvious that, gate 
operating mechanism,to afford him any facility, had 
to be extended to within his reach. Moreover, Mr. 
Renwick’s statement that the guard-rail was the 
only place where it could be located, disposes, we 
think, of the suggestions which he advances in be- 
half of the second claim. Asa matter of fact this 

‘as the only place. No other has been suggested 
as possible. How, then, can the location confer 
patentability’ It is upon this location that appel- 
lant’s counsel bases all his claims, and therefore all 
his arguments are based upon the idea thata patent 
for doing a thing which any mechanic must have 
done in applying a mechanism affording provision 
whereby the attendant or guard occupying the old 
position could operate the gates without reaching 
over to them. 
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. IV. 


The Decision of the Court as to the 
Abstract Nature of the Alleged Im.- 
provement. 


His Honor Judge Wallace (p. 184), said : 


‘* The patentee located the rods on bearings secured to the 
guard-rails with their handles near the passage way formed 
by the space or opening near the middle of the guard-rail. 
If this required invention his improvement was the proper 
subject of a patent. He did nothing more and nothing less 
than this. It seems impossible to doubt that any competent 
mechanic, familiar with devices well known in the state of 
the art, could have done this readily and successfully upon 
the mere suggestion of the purpose which it was desirable to 
effect. 

* When it was done as to one car platform it was only re- 
quisite to duplicate it upon another to make the improve- 
ment of the patentee in all its length and breadth.” 


Vv. 


Is. an Abstract Idea Patentable ? 


This Court said in Rubber-Tip Pencil Company 
». Howard, 20 Wall, 507: ** Ideais not patentable.”’ 


Vi. 


The Advantage of the Alleged im- 
provement. 


It will doubtless be contended that proof has been 
offered to show that the patented improvement is 
very useful. It is claimed that it secures safety to 


AS cam ee C sy — 4 * 


17 


passengers, that the labors of the guards or attend- 
ants are lessened, and that trains are enabled by it 
to run on better time. The latter claim is ridicu- 
lons in view of the showing (p. 42) that the 
schedule time has never been changed since the in- 
troduction of this mechanism, and the showing that 
the trains are made up of cars, some of which have 
this gate-operating mechanism and some of which 
have not. [t has not reduced the number of attend- 
ants necessary (p. 42). 

But has any utility in the alleged improvement 
been shown? The evidence of utility relates 
exclusively to the utility of a mechanism not 
shown in the patent. All this evidence relates to 
Appellee’s gate-operating mechanism. This is a 
very different mechanism. Unlike the mechanism 
set forth in Appellant’s patent, it does not consist 
of one contrivance for imparting’ motion to 
the gate and another and = additional  con- 
trivance for locking the gate-moving device, 
but Appellees mechanism comprises a_ bell- 
crank lever anda swinging link, which not only 
serves to move the gate, but which operates auto- 
matically to lock the gate in closing it. It may be 
well conceived that Appellee’s mechanism requir- 
ing buta single movement to close and lock the gate, 
and comprising a lever which could be operated as 
a very powerful agent in closing a gate against the 
attempts of a passenger to open it, would prove 
highly efficient, and nevertheless, the mechanism 
figured in the appellant's patent, which requires 
the guard or attendant to close a gate by one con- 
trivance and afierwards to lock it by the manipula- 
tion of a second device, would not be at all efficient 
or even susceptible of practical use. 

There is no evidence showing that the mechanism 
illustrated in the patent could be practically used. 
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Therefore, we say that the appellant stands be- 
fore this Court without any evidence showing util- 
itv in what is set forth in the patent, except it be 
evidence showing utility in the abstract idea of em- 
ploying some kind of gate-operating mechanism re- 
gardless of what is illustrated in the patent. The 
only evidence there is concerning the utility of the 
mechanism shown in the patent is directly against 
the appellant (p. 36, fol. OFF, (2 3) 

Granting, for the sake of argument, great utility 
in what is set forth in the patent, the appellant 
must show more than that in order to uphold his 
patent. He must show that the production of the 
alleged improvement involved the exercise of the 
inventive faculty. 


In Atlantic Works o. Brady, 107 U. 8., 192, this 
Court said: 

‘*The process of development in manufactures creates a 
constant demand for new appliances, which the skill of the 
ordinary head workmen and engineers is generally adequate 
to devise, and which, indeed, are the natural and proper out- 
growth of such development. Each step forward prepares 
the way for the next, and each is usually taken by sponta- 
neous trials and attempts in a hundred different places. To 
grant toa single party a monopoly of every slight advance 
made, except where the exercise of invention somewhat 
above the ordinary mechanical or engineering skill is dis- 
tinctly shown, is unjust in principle and injurious in its con- 
sequences. 

‘* The design of the patent laws is to reward those who 
make some substantial discovery or invention, which adds to 
our knowledge and makesa step in advance in the useful 
arts. Such inventors are worthy of all favor. It was never 
the object of those laws to grant a monopoly for every tri- 
fling device, every shadow of a shade of an idea, which 
would naturally and spontaneously occur to any skilled me- 
chanic or operator in the ordinary progress of manufactures.” 


This doctrine was affirmed in Phillips c. Detroit, 
111 U. S8., 608. 
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In the case of Hollister >. Benedict & Burnham 
Co., 113 U. S., 59, great utility was shown in the 
patented improvement, and this Court said : 


* Such an increased utility, beyond what had been attained 
by devices previously in use, in cases of doubt, is usually re- 
garded as determining the question of invention. But in the 
present case we are not able to give it such effect.” 

* The idea of detaching that portion of the stamp, with 
the double effect of destroying the stamp by mutilation and 
preserving the evidence of the identity of the package on 
which it had first been placed in use, which is all that re- 
mains to constitute the invention, seems to us not to spring 
from that intuitive faculty of the mind put forth in the search 
for new results, or new methods, creating what had nut before 
existed, or bringing to light what lay hidden from vision ; 
but, on the other hand, to be the suggestion of that common 
experience, which arose spontaneously and by a necessity of 
human reasoning, in the minds of those who had become 
acgainted with the circumstances with which they had to 
deal.” 


In the case of Thompson +r. Boisselier, 114 U. S., 
1, the Court said : 


‘*So, it is not enough that a thing shall be new, in the 
sense that in the shape or form in which it is produced it 
shall not have been before known, and that it shall be 
useful, but it must, under the Constitution and the statute, 
amount to an invention or discovery.” 

‘In Atlantic Works v. Brady, 107 U. S., 192, 200, it was 
said that it is not the object of the patent laws to granta 
monopoly for every trifling device which would naturally and 
spontaneously occur to any skilled mechanic or operator, in 
the ordinary progress of manufactures ; and this doctrine was 
applied in Slawson v. Grand Street Railroad Co., 107 U. 8., 
649: in King rv. Gallum, 109 U. S., 99: in Double-Pointed 
Tack Co. v. Two Rivers Manufacturing Co., 109 U. S., 117; 
in Estey v. Burdett, 109 U. S., 633; in Bussey v. Excelsior 
Manufacturing Co., 110 U. 5., 131; in Pennsylvania Railroad 
Company v. Locomotive Truck Co., 110 U.8., 490; in Phil- 
lips v. Detroit, 111 U. S., 604; in Morris v. McMillin, 112 
U. S., 244; and in Hollister vr. Benedict Manufacturing Co., 
113 U. S., 59. 

‘* In the case last cited the thing claimed was new, in the 
sense that it had not been anticipated by any previous inven- 


20 


tion, and it was shown to have superior utility, yet it was 
held not to be such an improvement as was entitled to be re- 
garded, in the patent law, as an invention.” 


VII. 


The Evidence as to the Difficulty of 
Inventing the Gate-Operating Mech- 
anism of the Appellee. . 


There is evidence, which, according to the con- 
tention of appellant, shows that it was not without 
difficulty that appellee's gate-operating mechanism 
was devised. What has this to do with the case / 
This evidence was given by the witness Webster, 
called by the appellee (p. 109, x q. 34-38). It merely 
shows that several mechanisms for operating the 
gate were tried before the adoption of the one which 
is charged herein as being an infringement of the. 
appellant's patent, and that the appellee was not 
satisfied until its very superior mechanism which 
figures in this case was contrived. If this proof 
shows any difficulty in constructing gate operating 
mechanism, it shows this with respect to appellee’s 
mechanism and not appellant’s. 


VIiItI. 


The Peeples’ Application. 


Appellant offered in evidence a certified copy of 
a patent application filed by appellee’s master 
mechanic, Mr. Peeples. This was objected to as im- 
material and irrelevant and asevidence which could 
not bind or effect the appellee (p. 58), because the’ 
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evidence of a stranger to the suit and evidence given 
in another proceeding. 

To meet the Peeples application, if it shall be 

considered, we will submit a few remarks concern- 
ing it. - 
Appellant's counsel regards it as containing ad- 
missions by Peeples that the improvement is patent- 
able, and calls attention to the fact that the claims 
correspond with certain claims of the _ pat- 
ent in suit. It must be borne in mind 
that the claims were based on a practical mechanism 
and upon a mechanism not shown in appellant's 
patent.’ Mr. Peeples’ action in filing the applica- 
tion cannot be regarded as conclusive evidence that 
he regarded claims such as are made,in appellant's 
patent, as tenable. If he did, that would not be 
decisive of the matter. But there is nothing to 
show but what he merely filed the application be- 
cause he thought that inasmueh as the Patent 
Office had decided that such claims were tenable, 
they ought to be granted to him because he was the 
first inventor of their subject matter. Many an 
application is filed for snch a reason. 


IX. 


Appellees Gate-Operating Mech- 
anism was Invented Before Rosen- 
-‘field’s Mechanism was Contrived. 


As we have said before, the gate operating me- 
chanism used by the defendant is very different 
from that shown in appellants’s (Rosenfield) pat- 
ent. The differentiating features will be discussed 
hereafter. | 

Even if appellants’ and appellees’ gate-operating 
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mechanism should be regarded as the same, the ap- 
pellee must prevail in the suit, because its gate- 
operating mechanism was, in the eye of the patent 
law, invented before the appellant’s (Rosenfield) 
gate-operating mechanism came into existence. 

The appellee’s gate-operating mechanism was, 
as early as November, 1832, applied to the 
kind of cars which had the gates hinged to the 
guard-rails (Rosenfield, p. 19, 62 Q. and p. 25 
123 x Q). This was before appellant’s patent was 
applied for. 

All these facts about the appellee's cars were tes- 
tified to by witnesses called by the appellee, and in 
part under objection from appellant's counsel (Bre- 
voort, p. 79, 6Q. and 7Q.; p. 82, 8 Q.; Webster, 
pp. 105, 106 and 107; Shannon, p. 66). 

Although this testimony was in part objected to, 
the objection was waived by eliciting the same facts 
from Rosenfield, Krone. and Fagan, called by the 
complainant, 

A drawing of the parts necessary for this gate- 
operating mechanism was made for the appellee in 
April, 1882 (p. 117, 4 Q). 

Patterns were made by the beginning of June for 
all the parts (p. 106, i0 Q). 

All that Rosenfield claims to have done before the 
defendant's gate-operating mechanism was put into 
use was to conceive his alleged improvement as ap- 
plicable generally to all kinds of cars, to make 
some crude sketches and a small tin model and 
to show this model to Col. Hain, the manager of 


the appellees railroad. Rosenfield claims © 
to have been discouraged at this interview 


from doing anything further (p. 19, 56 Q). 
He does not show that he made any other ef- 
fort to introduce it, although he considered it ap- 
plicable to all kinds of railroad cars, (p. 22 and 23), 
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and notwithstanding the fact that he considered it 
as advantageous on horse cars as on the cars of the 
elevated railroad (p. 23, 101 x Q). Col. Hain 
told him the alleged improvement was no account 
and couldn't be used ( Rec., p. 35, fol. 60), It never 
has been used,and obviously could not be practically 
used, for the attendant would not be able to use it 
and maintain the position which had been found 
desirable for him to occupy in the passageway of 
the guard rail, for if he pulled the operating rod far 
enough for him to open the gate he would have 
either to get out of his position or else to run the 
rod through his abdomen. No wonder, in view of 
this, that Col. Hain told him his alleged improve- 
ment was no account, and could not be used. 

What did Rosenfield then do? Nothing, until 
he saw the appellee’s gate-operating mechanism in 
use. (p. 19, 62 Q). 

The appellee’s gate-operating mechanism was, 
therefore, invented while Rosenfield was sleeping 
on any rights which he may have had. 

It will doubtless be claimed that the appellee’s 
gate-operating mechanism was devised by reason of 
the interview which Rosenfield had with Col. Hain. 
The testimony of Col. Hain, however, renders such 
contention fruitless. He says the interview had 
nothing whatever to do with the invention or origin 
of the appellee’s gate-operating mechanism (p. 123 
& 124). 

The different character of mechanism employed 
by the appellee indicates the truth of Col. Hain’s 
testimony, if corroboration is required. 


xX. 


The Prior State of the Art of which 
the Court will take Judicial Notice. 


The idea underlying appellant's alleged improve. 
ment is the reaching of a distant object by an inter- 
mediate mechanism. ‘The idea wasa very old one. 

The remarks of his Honor, Judge Wallace, form 
a fitting introduction to this topic. His Honor held 


(p. 183).: 


‘A brief reference to the prior state of the art will indicate 
that the combinations referred to in the several claims (of 
appellant’s patent) are merely an application to a new situa- 
ation of old devices which had been previously applied to 
analogous uses. 

* Devices to open and close an aperture at a distance from 
the operator in a great variety of forms was old. As ulustra- 
tions of those things which are matters of common know!l- 
edge and of which the Court will take judicial notice, it is 
sufficient to allude to the strap used by a driver at the front 
of an omnibus to open and close the rear door ; to the devices 


for opening or closing valves at a distance in steam and hy- 


draulic apparatus, and to devices used at railway switches 
tor opening and closing the rails.” 


The steam engine operating an elevator has a-valve 
controlable through the agency of a rope or cable 
from a distant place. This is doubtless what His 
Honor, Judge Wallace, had in mind when he 
referred to the opening and closing of valves in 
steam and hydraulic apparatus. 

Doubtless this Court will follow Judge Wallace 
as to taking judicial notice of these things. Many 
other things may be suggested as among those of 
which the Court may take judicial notice 

A person desiring to open or close a high window 
sash in his house uses a stick provided with a hook. 

Window shutters are opened and closed without 
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opening the window sashes, by employing certain 
mechanism intermediate of the shutters and of 
handles arranged within an apartment. 

Shades for windows wound upon rollers have 
combined with them endless cords extending down 
the jambs of window casings to points convenient 
of reach for the purpose of enabling the shade roll- 
ers to be operated from distant points without 
reaching up to them. 

A transom ventilator may be adjusted by a slid- 
ing rod extending down to a point convenient of 
reach. <A transom ventilator has been operated 
in this manner for many years. The slid- 
ing rod employed is precisely such a sliding rod as is 
referred to in the 3rd, 4th and Sth claims of appel- 
lant’s patent, and is connected tothe swinging tran- 
som ventilator by a link, just as the sliding rod of 
appellant's 3rd, 4th and Sth claims is connected to 
the swinging gate by a link. This Court has recent- 
ly decided a litigation covering this combination 
of sliding rod and link witha swinging transom 
ventilator. Wollensak rs. Reiher 115 U.S. 87. 

The sliding rod employed with the link to operate 
aswinging transom ventilator has always had a 
locking device combined with it. This locking de- 
vice has generally consisted of a screw, but it ts 
nevertheless such a locking device us is called for 
by the fourth claim of appellant's patent, because 
this claim is not limited to any particular kind of 
locking device. 

A dumb-waiter such as is ordinarily used in a 
house can be raised and lowered by a rope grasped 
at a distant point. 

A bell located in a servant's quarters can be rung 
by a mechanism extending to the master’s room. 

Fence gates have been opened and closed from 
distant points by the passage of carriages over dis- 
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tant contrivances. The engineer of a locomotive, by 
pulling a rope, rings a bell or blows a whistle 
located at some distance from him. 

Brakes are applied to the wheels of cars and other 
vehicles from one end of the vehicles, by the 
employment of intervening mechanism. 

Car couplers are operated by levers extending to 
the top of the guard-rails of the cars, 

Ventilators in cars have been shifted by handles 
extending into positions convenient for reach. 

The conductor of a street car while standing in 
any place may ring a bell located over the front 
platform near the driver. 

Fare registers located at one end of a car are capa- 
ble of operation from any part of a car, through 
intermediate mechanism. 

The so-called bobtail street cars have for many 
years been provided at the rear with a sliding door 
operated by the driver from the front platform 
through intermediate meclianism. 

Evidently it was a common expedient to operate 
a distant article through intermediate mechanism. 
The idea is used in connection with a great variety 
of articles, and clearly was very old. How can a 
patent be sustained for the application of this idea 
or expedient, to a gate arranged at the side of a 
car platform ¢ 

The position for the operating handle or device is 
obvious, and suggests itself in every mechanism 
which is employed to reach a distant object, because 
it is always the place from which it is desirsble to 
operate the object. 

That the Court will take’judicial notice of mat- 
ters of notoriety is well settled by the decisions of 
this Court. 

In Brown v. Piper, 91 U. S., p. 43, this Court 
took judicial notice of an ice cream freezer, and 
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held that nofice in the pleadings and proof was un- 
necessary. 

The above doctrine was affirmed in Dunbar ». 
Myers, 94 U. S., 198. 

In Terhune o. Phillips, 99 U. 8., 593, the Court 
even extended the doctrine, saying: 


‘* We cannot fail to take judicial notice that the thing 
patented was known before the issuing of the patent.” 


In Slawson ov. Grand Street R. R. Co., 107 U. 8., 
654, the Court said : 


‘* Whether the invention, which is the subject matter in 
controversy, is patentable or not, is always open to the con- 
sideration of the Court, whether the point is raised in the an- 
swer or not.”’ ‘* It will ill become a Court of Equity to ren- 
der a money decree in his favor for the infringement of let- 
ters patent which are void on their face for want of inven- 
tion.” 


In King o. Gallun, 109 U. S., 101, the Court said ; 


‘* In deciding whether the patent covers an article,the mak- 
ing of which requires invention, we are not required to shut 
our eyes to matters of common knowledge or things in com- 
mon use.” 


In Phillips o. Detroit, 111 U. S., 606, the Court 
again reiterated this doctrine, saying: 
‘*In passing upon the novelty of the alleged improvement 
covered by this patent we are permitted to consider matters 
of common knowledge or things in common use. Brown v. 
Piper, 91 U. S., 37; Terhune v. Phillips, 99 U. S., 592; King 
v. Galiun, 109 U. S., 99: Ah Kow v. Nunan, 5 Saw., 552.” 


Even if relevant for no other purpose the prior 
state of the art can be considered, regardless of 
pleadings, for the purpose of limiting and defining 
the claims. Grier ». Wilt, 120 U. S., 429. 
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XI. 


The Prior State of the Art as shown 
by the Record.. 


Said his Honor Judge Wallace (p. 183): 


‘* Referring to the prior state of the art, as shown by va- 
rious prior patents which have been introduced in evidence, 
it appears also that mechanism to open and close the en- 
trance to passenger cars ata point distant fom the operator 
was likewise old, as where the operator standing upon the 
front platform employed such mechanism to open or close a 
door at the rear platform. One pmnor patent alone, the one 
granted to John Stephenson September 15th, 1874, shows five 
methods of closing and opening the rear doors of street cars 
from the front platform. 

‘* Mechanism for closing and opening apertures at a dis- 
tance from the operator, in which the same devices were em- 
ploved as are employed by the patentee, was old and is dis- 
closed in a number of earlier patents, which have been put in 
evidence. It will suffice to refer totwoonly. The patent to 

' Wollensack of March 11, 1873, for an improvement in Tran- 
som Lifters, describes the means for opening and closing 
the transom as consisting of a sliding rod, which is connect- 
ed by a pivoted link to the arm of the transom'frame. The 
patent to Corrigan, granted April 16, 1878, for an improve- 
‘ment in Blind Adjusters, whereby outside blinds are opened 
and closed without lifting the window sash, describes as the 
mechanism employed a sliding bar connected by a pivot link 
with a hinged shutter. In both these patents the aperture 
to be opened and closedat a distance from the operator—in one 
case a shutter and in the other a transom—is opened and closed, 
as is the case in the patent in suit, by pushing or pulling 
the sliding rod or bar. In both of these patents there is like- 
wise described a locking device by means of which the slid- 
ing rod or bar is retained in a fixed position so that the shut- 
ter or transom will remain fastened when opened or closed, 
at the option of the operator, thus showing opening, closing, 
and locking apparatus in all essentials like that of the patent 
in suit. Moreover, the patent to Corrigan shows this appa- 
ratus arranged to open and close the two shutters of the 
windows, at the option of the operator simultaneously, the 
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sliding bars being so arranged as to be pushed or pulled each 
by one hand of the operator. 

‘*Mechanism for opening and closing apertures distant 
from the operator, in which the devices used for the pur- 
pose are the mechanical equivalents of those employed by 
the patentee, is shown to be old by by a large number of 
patents which have been put in evidence.” 


His Honor Judge Wallace, in making these re- 
marks referred not only to patents pleaded in the 
answer, but also to patents offered in evidence with- 
out having been pleaded. It is well settled that the 
Courts can always consider, regardless of the plead- 
ings, any patents introduced merely for the purpose 
of illustrating the prior state of the art. Brown °. 
Piper, 91 U. S., 43. 

His Honor, Judge Wallace, denied appellee the 
right to amend the answer for the purpose of plead- 
ing certain patents. He did not, however, deny ap- 
pellee’s right to introduce these patents as a part of 
the state of the art(p. 179). Clearly he could not have 
done so under the law. Non constat he denied the 
motion for the very reason that it was unnecessary to 
plead the patents to entitle appellee to refer to them. 
The affidavit of Edwin H. Brown, upon which the 
motion was made, and the notice of the intention to 
make the motion (pp. 174 & 175), advanced the theo- 
ry that the patents wore admissible as part of the 
state of theart, and showed that testimony had al- 
ready been taken with reference to them. The mo- 
tion related to these proofs. His Honor, Judge 
Wallace, did not strike out the proofs, but simply 
denied appellee the privilege of amending the an- 
swer. 

In considering the testimony relating to the pat- 
ents introduced in evidence, we will divide the pat- 
ents into two classes, those pleaded and those not 
pleaded. 
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Patents Pleaded. 


Defendant's Exhibit Smith Patent of 1872 (p. 
123). Mr. Brevoort. appellee's expert, says (p. 84), 
that this patent 


‘*shows a method of connecting the driver's seat of a car- 
riage with the door or doors thereof, so that the driver 
from the preferred location, to wit : the box seat of the car- 
riage, can have control of the doors of the vehicle without 
moving from his position.” 


Defendant’s Exhibit Cooper Patent of 1873 (p. 
139) This Mr. Brevoort says (p. 24) : 


‘* Shows how the doors of railway carriages can be con- 
trolled from one part of a train.” 


We will now quote Mr. Brevoort’s testimony as 
to some patents relating to doors controlling 
communication between the insides of cars and 
the platform or steps. Such doors clearly have 
the same requirements as the gates in appellant’s 
patent, and differ merely with respect to their loca- 
tion and the location of the handles through whielr 
they are operated. Mr. Brevoort says (p. 83): 


‘*In the case of the doors the preferred position of the 
operator is upon the front platform of the car, and it is the 
object of the door-opening and closing devices described in 
the patents, to which I am about to refer to give to the per- 
son on the front platform control over that which closes or 
opens the way for passengers, this being the preferred loca- 
tion for the operator, though the same mechanism, if altered 
slightly, would have suited other positions equally as well. 
I will first refer to the Stephenson Patent, No. 162,964 of 1875 
(Deft’s. Exhibit Stephenson Patent, No. 3). This patent 
shows a shaft and handle with gearing, so that by rotating 
the handle upon the front rail of the car, the rear door was 
opened or shut, as the case might be. The Stephenson Pat- 
ent, No. 155,118 (Deft’s Exhibit Stephenson Patent No. 2 of 
1874) shows five methods of opening doors from the front 
platform, the doors being located at the rear of the car. In 
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the method shown in Figs. 1 and 2, a crank handle placed on 
the dash-board rail is made to connect by means of a crank, 
a connecting rod, a bell-crank lever, and a link with the slid- 
ing door. In the second case, Figs. 3 and 4, a handle ar- 
ranged in like manner, with slightly different connecting 
mechanism, operates a door moving in a semi-circle. 

“In Fig. 5 a like arrangement of handle with two cranks, 
two cords, and a pulley,operates a sliding semi-circular door. 

‘** Fig. 6 shows a like door, utilizing two cords, but with a 
different arrangement of levers. 

‘* Fig. 9 shows another method where direct metallic con- 
nections are used, the door in this case sliding on a curve, 
but not a semi-circle. The Stephenson Patent, No. 147,190, 
of 1874 (Defendant's Exhibit Stephenson Patent, No. 1), 
shows how a cord may be arranged by which the door may 
be operated, which cord connects with the door. 

‘* The English patent to Clark, of the year 1877, No. 1,072, 
is for some of the inventions of Stephenson, and shows some 
of the methods to which : have referred, and also the addi- 
tional method where a lever, convenient to the driver's hand, 
operates a rock shaft having a lever upon it at the rear end, 
which lever connects with a slot in the door. The same pat- 
ent also shows a method of opening the rear door by means 
of a tooth segment connecting with a rack upon the door.” 


In this class we will place Defendant's Exhibit 
Moore & Thompson Patent, for while it was not 
pleaded, it is really a part of the file of the applica- 
tion upon which appellant’s patent issned (see last 
paragraph of p. 66), because this application was 
rejected upon reference to the Moore & Thompson 
Patent. Appellant's application was introduced by 
him in evidence. Owing to these facts we sub- 
mit that the Moore & Thompson Patent is entitled 
to the same force as though pleaded. It shows (p. 
150) a gate applied to the side entrance of an ordi- 
nary car platform, and operated by a handle ar- 
ranged conveniently for a conductor occupying the 
usual position. This patent, Mr. Brevourt says (p. 
82) : 

‘* described a gate for a railway passenger car intended to be 
used on roads operated by steam, which gate consists of slats 
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pivoted one to the other, and capable of folding when the 
passage-way to the platform is to be opened, and unfolding 
when it is to be closed. This gate, unlike those previously de- 
scribed, is operated by a system of levers, so that the guard 
can stand upon the platform near the car door and, by operat- 
ing the lever adjacent to his hand, open or close the gate, 
thus permitting access to the platform to be had, or cutting 
off and closing the passage-way when desired. The preferred 
location fur the operator in this case was at the car door; 
but, by a slight modification in the mechanism, this position 
could have been transferred so that the guard would have 
stood between the passage-way of the two cars.” 


Patents not Pleaded. 


Before taking up these patents we would call at- 
tention to the fact that although objection was 
made to the introduction of some of the patents the 
objections were not followed by motions to strike 
out and hence were waived. 

The Moore & Thompson Patent clearly can be re- 
ferred to as a part of the state of the art, even if it 
is not entitled to the same force as though pleaded. 

First, we will consider the patents covering shut- 
ter workers. 

The earliest of the shutter worker patents is Deft’s 
Exhibit Douglas Patent of 1861. Says Mr. Bre- 
vort, defendant's expert, of this patent (p. 84): 

“This is also for a shutter worker, in this case sliding 
shutters being used, each provided with a rack, a knob on 
the inside of the window, operating pinions which cause the 
shutters to slide to and fro, when either one or both of the 
knobs are rotated by a person occupying the desired position, 
which in this case, and in the case of all shutter workers, is 
inside of the window.” 

The next shutter worker to be considered is that 
shown in Defendant's Exhibit Brown Patent of 
1864. This shutter is very similar to the one form- 
ing the subject of the Douglas patent. 
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Next we come to a consideration of Defendant's 
Exhibit Kidder Patent of 1869. Says Mr. Brevoort 
(p. 84): 

‘* This shows two sliding shutters operated on the inside of 
the house by a shaft and a crank and link upon the outside, 


connecting with the shutters. In this device the shutters are 
locked in their opened and closed positions.” 


The shutter worker of Defendant's Exhibit Gibbs 
Patent of 1873 next merits attention. Of this Mr. 
Brevoort says (p. 85): 

‘* The patent of Gibbs shows a shutter worker using two 
bell-crank levers connecting with the shutters by pivoted 
links, locking mechanism being employed for fastening the 
shutters in any position. 

‘** It will be observed that in all these shutter worker pat- 
ents, both shutters may be operated at once, if desired.” 


Defendant's Exhibit Corrigan Patent of 1878 is 
next in order in the list of the shutter worker pat- 
ents. Of this Mr. Brevoort says (p. 84): 

‘*It will be seen that hinge shutters are opened and closed 
by means of a sliding bar and a link connecting the bar with 
the shutter, both shutters being capable of simultaneous op- 
eration, if so desired ; also, a locking mechanism is provided 
so that the shutter can be locked in an open or closed posi- 
tion. I fail to see that any patentable distinction exists be- 
tween a shutter worker and a door or gate worker.” 


This Corrigan patent was not pleaded. It is, how- 
ever, admissible as part of the state of the art. 

Next we come to Kelso & Ludwig's patent of 1879. 
This. as Mr. Brevoort says (p. 84): 


‘* Shows a modification of the previous patent.” 


We now come to a different subject matter in 
Defendant's Exhibit Wollensak Patent of 1873. 
Says Mr. Brevoort (p. 85), this 

‘* shows a method of opening ventilators for doors by means 


of a sliding rod capable of being locked in any desired posi- 
tion in connection with a pivoted link.” 
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It will be observed that this contrivance is very 
like Rosenfield’s. Consider the ventilator door as 
corresponding to the gate of Rosenfield, then we 
find in both apparatus a sliding rod provided with 
a handle and a locking arrangement and a link or 
second rod pivotally connected to the door or gate, 
and to the sliding rod. 

A kindred article is found in Defendant's Exhi- 
hit Ferguson Patent of 1879. Says Mr. Brevoort 
(p. 85) in this patent will be found mechanism 

‘* for opening a fence gate from the desired location, which, 
in this case, is where the wheels of the wagon pass in ap- 
proaching the gate from either direction.” 


Defendant's Exhibit Castor Patent of 186],as Mr. 
Brevoort SAaVS (p. 835): 
‘*Shows a method of opening the rear door by means of 
a lever located on the front platform, and suitable connect- 
ing devices under the car, between it and the rear sliding 
door.” 


Defendants Exhibit Brill Patent of 1874, Mr. 
Brevoort says (p. 84): 

‘‘ Shows a method whereby the driver, either by his hand 
or his foot, can operate the rear door by rotating a shaft 
under the car and thus, by suitable gearing and levers, open 
or close the rear door.” 


Defendant's Exhibit Little Patent of 1873, says 
Mr. Brevoort (p. S4): :, 
“Shows a method of opening a street car door by means 
of a cord operated by a pulley around which the cord is 
wrapped, and which pulley is operated by the driver being 
provided with a crank for that purpose.” 


Defendant’s Exhibit Hart Patent of 1875. says 
Mr. Brevoort (p. 84): 


**Shows a car in which a rock-shaft, running from the 
front platform and there provided with a lever, operates at 
the rear of the car a door, which slides to and fro, the lever 
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at the rear end of the rock-shaft connecting with the door by 
a link.” 


We will now turn to a consideration of the use of 
gates at the sides of car platforms. 

First in order is Defendant's Exhibit Madison & 
McLaughlin Patent of 1869. Mr. Brevoort (p. 82) 
says: 

‘* This gate, when opened, lay against the transverse por- 
tion of the car body, and when closed was practically at 
right angles therewith, closing the passage way to the plat- 
form.” 


Defdt’s Exhibit Stephenson's Patent No. 4, of 
1880, Mr. Breevort says (p. 82), shows a like ar- 
rangement 


‘for closing the platform entrance of a car, the gate being 
so arranged that when the entrance to the platform is open 
the gate swings in front of the rail of the car or platform. 
Neither of the patents I have just referred to, or the previous 
one, described any gate-opening mechanism.” 


The state of the art as proved out- 
side of the Patents. 


Cars have been provided with coupling mechan- 
ism provided with operating handles arranged on 
the guard rails (p. 102, 72 Re-D. Q.). 

Locomotives have had their cabs provided with 
doors which could be opened and closed and locked 
in any position by means of a mechanism extend- 
ing into proximity with the engineer’s seat. De- 
fendant’s Exhibit Locomotive Cab Model No. 2 
illustrates this. 

No mention was made in pleadings of the names 
of those who have been called as witnesses con- 
cerning these doors. It can, however, be considered 
as «a part of the prior state of the art, for it does 
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not meet the claims of appellant's patent with 
respect to the guard rail. The testimony ‘about 
it is very clear (Webster, p. 108, 23 Q.; Loner- 
gan, p. 111, and Brevoort, p. 103). The structure 
was combined with a main door, a smaller door 
hinged to an opening in the main door. The 
smaller door was provided with a fastening whereby 
it could be secured to the main door so as to be- 
come in effect part of it. The main door could be 
secured, closed, and the smaller door unfastened 
so ustobecapable of swinging independently of the 
main door. The operating mechanism was secured 
to the smaller door, hence it could be used to open 
and close the smaller door when the latter was 
unfastened and the main door secured, or to ad- 
just the main door when this door was unfasten- 
ed, and the smaller door fastened to the latter so 
that the two in effect formed one door. Mr. 
Renwick, complainant’s expert, says he does not 
understand this to be so (p. 50), but appellant's 
counsel clearly understood it, as is shown by his 
cross-examination (p. 114, 45 Re-x Q). 

Counsel tries (p. 105) to differentiate this locomo- 
tive cab door from the gate operating mechanism 
shown in complainant's patent by the fact that it 
can be locked in an open position, a closed position, 
orany intermediate position. How the fact that 
its capabilities are greater than the complainants’ 
(Rosenfield) mechanism can help the complainant 
is not obvious, to say the least. 


Summary of the State of the Art. 


Appellee’s expert, Mr. Brevoort, fails to see any 
invention in the things claimed by Rosenfield, for 
the following reasons : 
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(Rec., p. 85): 


** First.—It was old to have gates on the steps or entrances 
of car platforms, and it wus old to operate these gates by a 
person standing between the cars, and without special mech- 
anism ; that it was also old to operate gates so located, by 
opening and closing mechanism placed where it was desired 
the operator should stand. 

‘** Second.—It was old to open car doors from the place 
where the operator was desired to stand, to wit: the front 
platform, by many different arrangements of mechanism, all 
of which serve to bring the door under the control of the 
operator placed at a distance therefrom. 

** Third.—That it was old to operate shutters by various 
kinds of mechanism which admitted of a simultaneous opera- 


tion, and 
‘* Fourth, -It was old to open fence gates and transom 


light or door ventilators, from a distant position, by means 
of connecting mechanisms, which connected the operator, 
who stood in a certain d:sired location, with the device to be 


opened or closed.” 


(Rec., p. 104): 

‘* Fifth.—It was old to open and close the door of a locomo- 
tive engine cab by the mechanism of the complainant's patent 
and to hold it closed when it was desired; the operator sitting 
at a distance from the door.” 


Effort has been made by complainants’ counsel, 
in the cross-examination of Mr. Brevoort, to show 
that he has not always entertained the same views 
concerning what is essential to invention, as those 
expressed by him in this case. Reference is, to 
this end, made to certain testimony given in the 
case of Stephenson ». The Brooklyn s mm UG 
(p. 98, ef se7.). Mr. Brevoort differentiates the pres- 
ent case from that. Even if he failed to succeed in 
the differentiation, it would be immaterial, for this 
Court held ia that case, contrary to Mr. Brevoort’s 
views, that no invention was involved in the subject 
matter of the O Haire patent sued on, and Mr. Bre- 
voort’s testimony, in the present case, must be as- 
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sumed to have been given in the light shed upon 
the subject of patentability by this Court in that 
case. 


Appellant's Theory for Supporting 
the Patent in View of the Prior 
Structures. 


The only thing which appellant's expert, Mr. 
Renwick, is able to say in support of the theory 
that appellant's alleged improvement was a patent- 
entable improvement, is (p. 49) that although many 
mechanisms are found in the prior state of the art 
which could be used to operate the gates, as set 
forth in appellant’s patent, there is nothing giving 


‘* the slightest suggestion of the idea of a handle located on 


or near the guard-rail, so thata guard might stand out of 

the way of entering and leaving passengers, and operate the 4 

gate on that side of the car which 1s the nearest the _> 

station platform : nor do any of them give the slightest hint 

of locking two such handles and their gate-operating appara- . 

tus on the adjacent cuard-rails of two adjacent cars, where- 
, by the guard cannot only keep out of the way of incoming 


and outgoing passengers from two cars, but also open or shut 
either gate without leaving or substantially altering his posi- 
tion in the passage-way or near thereto. 

‘These ideas, as before said, were the basis of the inven- 
tion, and after the idea has once entered into the head of an 
inventor, it was easy for a competent mechanic, especially : 
with the aid of the state of the art, to devise means for 
connecting the gates with the handles so that when mo- | 
tion was applied to the handles it would be properly com- 
municated in such manner as to open or close the gates. 

In this connection, however, it must be observed that there 
is not a single one of the contrivances described in any of 
the patents or represented in the drawings or models, with ' a 
the exception of the contrivances shown in Locomotive 
Cab Model No. 2, which could, unless more or less altered, be 
used to make the proper connection between Rosenfield’s 
handle and Rosentield’s gate, so as to operate it in the proper 
manner.” 
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It would seem as though Mr.. Renwick in making 
the latter statement, must have overlooked the 
great variety of apparatus which could be used ac- 
cording to the many suggestions of appellant’s pat- 
ent, and in making the comparison with Locomotive 
Cab Model No. 2, he evidently exclusively consid- 
ered the mechanism figured in the drawings of ap- 
pellant’s patent. Evenif Mr. Renwick were correct 
in his statement that no apparatus, without altera- 
tion, could be used for the purpose of appellant's 
patent, he would have to show still more. In or- 
der to prevail, it would be incumbent upon him to 
show that the requisite alterations involved the ex- 
ercise of invention. 


The Decision'as to the Patentability 
of the Alleged Improvement. 


His Honor, Judge Wallace, summed up the prior 
state of the art, saying (p. 184): 


** Mechanism for opening and closing apertures distant 
from the operator, in which the devices used for the pur- 
pose are the mechanical equivalents of those employed by 
the patentee, is shown to be old by a large number of patents 
which have been put in evidence. 

‘* This partial exhibit of the prior state of the art demon- 
strates that what the patentee did was to adapt well-known 
devices to the special purpose to which he contem- 
plated their application. It was necessary that the gates 
should swing inward to open and outward to close ; that the 
sliding rod should be located where it would be out of the 
way of passengers entering or leaving the platform, and 
that the end or handle of the rod should be located where it 
could be conveniently operated by the attendant without in- 
conveniencing outgoing.or incoming passengers. The new 
situation required adequate modifications of existing devices 
for opening and closing an aperture at a distance from the 
operator appropriate to the new occasion. Accordiagly the 
patentee located the rods on bearings secured tothe guard 
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rails with their handles near the passage-way formed by the 
space or opening near the middle of the guard rail. If this 
required invention his improvement was the proper subject 
of a patent. He did nothing more and nothing less than this. 
It seems impossible to doubt that any competent mechanic 
familiar with devices well known in the state of the art could 
have done this readily and successfully upon the mere sug- 
gestion of the purpose which it was desirable to effect. When 
it was done as to one car platform it was only requisite to 
duplicate it upon another to make the improvement of the 
patentee in all its length and breadth.” 


All Appellant's Claims are Met. 


Clearly claims 1 and 2, being for mere abstrac- 
tions, are fully met in the prior state of the art,sav- 
ingus to the new situation or new place for the 
operating handle, and claims 3, 4, and 5, are abso- 
lutely met because these claims are not limited to 
any location of the operating handle. 


XII. 
The Quantum of Invention. 


Mr. Brevoort (pp. 86, 87, 88 and 89) testifies and 
illustrates by a model, that it would require less in- 
vention to adapt some of the structures found in’ 
the prior state of the art to the apparatus of appel- 
lant’s patent than would be necessary for the 
working out of all the modifications suggested in 
appellant’s patent, notably, the modification as to 
sliding gates worked from beneath the platform 
and the modification as to gates hinged to the car 
body and worked from beneath the platform. This 
would seem to conclusively preclude appellant 
from prevailing upon the theory that invention 
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was requisite to adapt the old structures to the new 
Situation. 


Upon this point his Honor, Judge Wallace held 
p. 184: | 
‘*It rarely happens that old instrnmentalities are so per- 
fectly adapted for a use for which they were not originally 
intended as not to require any alteration or modification. 
If these ehanges involve only the exercise of ordinary me- 
chanical skill they do not sanction the patent, and in most 
of the adjudged cases where it has bean held that the appli- 
cation of old devices to a new use was not patentable, there 
were changes of form, proportion, or organization of this 
character which were necessary to accommodate them to the 
new occasion.” 


In Pennsylvania R. R. Co. ». Locomotive Truck 
Co., 110 U. 3., 498, this Court held : 

‘* That the mere application of an old contrivance in an old 
way to an analogous subject, without any novelty in the 
mode of applying such old contrivance to the new purpose is 
not a valid subject matter of a patent.” 


In Blake -. San Franciseo, 113 U. 8., 682, this 
Court held : 

‘*Where the public has acquired in any way the right to 
use a machine or device for a particular purpose, it has the 
right to use it for all the like purposes to which it can be ap- 
plied, and no one can take out a patent to cover the applica- 
tion of the device to a similar purpose.” 


But there is a later decision by this Court, still 
more in point. Indeed it fits the case at bar exact- 
ly. We refer to Stephenson c. Brooklyn R. R. 
Co., 114. U. S., 152. =In the decision of this case 
the Court said: 

‘At the date of O’Haires’ application it was well known, 
as is shown by the evidence, that doors and window shut- 
ters guided by slides, both in vehicles and apartments. were 


opened and closed by mechanism used by persons placed 
in such situations that they could neither’ reach nor open 
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and close the doors or shutters directly. The device of 
O’'Haire must, therefore, to be the subjeot of a valid pat- 
ent, embody some new means for accomplishing this end.” 


The door and window shutter mechanisms refer- 
red to in this decision, of course, required some al- 
terations to adapt them to the new situation and 
the Court ignored these necessary changes or elem- 
ents evidently, because no invention was required 
for their production. The Court held that new 
means were requisite for sustaining a patent. This 
is precisely what his Honor Judge Wallace held in 
the case at bar, saying (p. 184): 

‘ The patentee is entitled to the merit of being the first to 
conceive of the convenience and utility of the gate opening 
and closing mechanism, which could be operated efficiently 
by an attendant in the new situation. His right to a pat- 
ent, however, must rest upon the novelty of the means he 
contrives to carry his idea into practical operation.” 


And because Judge Wallace could find no new 
means, he dismissmed the bill of complaint herein. 


AIII. 


Appellant’s Alleged Improvement 
was but an obvious expedient. 


Rosentield found the cars just as they are figured 
in the patent. The guards or attendants had long 
been accustomed to stand in the passageway in the 
guard railing. While standing there they expe- 
rienced difficulty, greater or less, according to their 
height, in operating the gates. Rosenfield con- 
ceived of applying the old idea of arranging an in- 
termediate mechanism between the place occupied 
by the guards or attendants and the gates. The art 
was teeming with mechanisms suitable for the pur-- 
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pose. The operating handles had to be located 
where they could be easily reached. There was but 
one possible situation for them, that was on or near 
the guard-railing. What meritorious thing was 
there for Rosenfield to do? Absolutely nothing. 
What he did clearly involved no exercise of the in- 
ventive faculty. 


AIV. 


Appellants Claims Do Not Cover Com- 
binations. 


How can it be said that parts of the car and the 
gate operating mechanism are in ** combination ?”’ 
The car was old in every respect and the gates were 
operated from the same position. Equally old was 
the gate operating mechanism. The two were as- 
sembled, but not insuch a way as to make what the 
law knows as a “combination.”” They cannot, 
therefore, be upheld. 

In Thatcher Heating Co. 7. Burtis, 121 U. S., 295, 
this Court held that if the assembling of things old 
in themselves involved difficulties which were 
overcome by ‘‘something more than mere mechanical 
ingenuity,’ then and only then would there be a 
patentable improvement, and that even in such case 
the patent could not be 

‘* for the combination, however made, of the fuel magazine 


and the fireplace heater, but for the means which he had in- 
vented for effecting it.” 


Pickering 7. McCullough, 104 W. I., 317. 


Appellant’s counsel cites Seymour 7. Osborn, 11 
Wall., 516. This case, however, is no authority 
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for sustaining the patentability of the appellant's 
alleged improvements, for it was distinctly shown’ 
in that case that the bringing together of old de- 
vices involved a new operation and a novel and 
beneficial result. It cannot be said that in the case 
at bar the gate operating mechanism operates in 
any novel way or leads to any new result. It would 
operate precisely in the same manner if taken from 
acar and used elsewhere. Neither is the function 
or operation of the car different with the gate oper- 
ating mechanism applied than otherwise it would 
be. Each of the two old things combined operates 
in the same manner that it did before, neither modi- 
fying vor affecting the other, and any utility that 
there may be from the assembling of the fwo old 
things, is a utility due solely to aggregation, where- 
fore this case is nut parallel to Seymour ¢. Osborne. 


XV. 
Infringement. 


Of course if the first and second claims of appel- 
lant’s patent can be sustained broadly, theycover 
appellee’s mechanism. We submit that the 
third, fourth and fifth claims broadly construed are 
restricted to a sliding rod not found in Appel- 
lee’s mechanism. ‘The mechanism defined by these 
claims is not shown to be practical. It isradically 
different from appellee's mechanism. 

In brief we submit in conclusion that the first 
and second claims cannot be sustained because they 
are for mere abstractions, novel only as to situ- 
ation, and not for patentable inventions, and 
that the third, fourth and fifth claims are 
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for abstractionsnot even restricted to any particular 
location of an operating handle and definite solely 
with respect to a certain link and sliding rod, which 
were old and the latter being a feature not found 
in appellee’s mechanism. 
It is respectfully su@mitted that the decision 
should be affirmed. 
JULIEN T. DAVIES, 
EDWIN H. BROWN, 
Of Counsel for Appellee. 
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] Be it remembered that on the 8th day of January, A. D. 

1886, came into the office of the clerk of the circuit court of 
the United States for the eastern district of Ark., Matt Martin, by J. 
M..Moore, Esq., his solicitor, and filed therein his bill of complaint 
against Keystone Manganese and Iron Company; which bill of com- 
plaint is in the words «& figures following, to wit: 


United States Cireuit Court, Eastern District of Arkansas. In 
Chancery. 


Matr MARTIN v. KeystToNE MANGANESE — [RON COMPANY. 


Complainant represents that he is a citizen of the State of Ten- 

nessee; that the defendant is a corporation organized under 

2 the laws of the State of Pennsylvania, with its domicile in. 
suid State. 

That complainant, on the 27th day of June, 1853, was the owner 
and was in possession of the northwest } — the northwest quarter of 
section three, in township fourteen north, range seven west, in Inde- 
pendence county, in said —, and on said day sold and conveyed 
said land to one Thomas C. Smith, reserving by a clause in said 
deed all the mineral and ore inand upon said land. <A copy of said 
deed is herewith filed, marked “ Exhibit A.” 

That ever since said conveyance complainant has been and he 
now is in the possession of the mineral and ore in and upon said 
land. 

That there are large & valuable deposits of manganese 
3 therein, and complainant represents that the defendant, 
about the — day of December, 1885, unlawfully entered upon 
said mineral deposits, and began to mine and remove therefrom the 
manganese therein, and, although notified and requested to desist 
therefrom, defendant persists in said trespasses, to the great injury, 
waste, and destruction of complainant’s interest in said land; that 
defendant has already removed and carried away a large quantity 
of said ore, of the value of upward of five thousand dollars; that it 
is impracticable for complainant to keep any account of or to ascer- 
tain the quantity of ore removed by defendant. 

That defendant threatens to continue said trespasses and will so 

do unless restrained therefrom, to the ruin and total destrue- 
| tion of complainant's interest in said land; that his remedy 

ut law is inadequate by reason of the irreparable nature 
of the injury inflicted upon him as well as by reason of the fact that 
it is not practicable for him to establish the quantity of ore taken 
by the defendant in an action at law, and will require a great mul- 
tiplicity of suits, owing to the continuous nature of the trespasses. 

The premises considered, the complainant prays that the defend- 
ant be restrained and enjoyned from the commission of further tres- 
passes during the pendancy of this proceeding; that an account be 
taken of the quantity and value of the ore taken by it from said 
land and defendant decreed to account to complainant therefor, and 
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upon the final hearing the defendant be perpetually enjoined 
5 from further trespassing as aforesaid upon the mineral and 
ore in said land,and for other and further relief as may seem 
meet. 
J. W. BUTLER, 
ROBERT NEALL, & 
J. M. MOORE, 
For Compl't. 
Filed & writ issued January 8th, 1886. 


RALPH L. GOODRICH, Clerk. 


6 Unitep STATES OF AMERICA, 
Eastern District of Arkansas: 


Be it remembered that ata circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and 
holden on Monday, the 26th day of October, anno Domini one 
thousand eight hundred and eighty- five, at the United States court- 
room, in the city of Little Roc k. Arkansas, the Honorable He ‘nary C. 
Caldwell, district judge, presiding and hol ling said court, the fol- 
lowing proceedings were had, to wit, on February Ist, 1886, as fol- 
lows: 

Matr MARTIN | ) 
v. . 798. 
KEYSTONE MANGANESE AND IRON COMPANY. 


Comes the defendant, by Coleman & Young, Esq’s, its solicitors, 
and files herein its answer; which answer is as follows: 


Answer, &c. 


United States Circuit Court, Eastern District of Arkansas. In 
Chancery. 


Matr Martin, Plaintiff, 
Us, 


KEYSTONE MANGANESE & IRON ComMPARXY. 


The Keystone Manganese & Iron Company, for answer to 
plaintiff’s complaint, says : 

I. That defendant admits that it is in possession of the tract of land 
described in plaintiff's complaint, together with ali such deposits of 
mineral as may be embraced therein, and that said defendant is 
how actively engaged in mining and removing manganese ore there- 
from, but defendant denies that it unl: awfully entered upon said 
land or the mineral deposits embraced therein, as alleged in plain- 
tiffs complaint. 

II. Defendant says the plaintiff is not the owner of said tract of 
land, nor of any interest therein, so as to authorize the interference 
of a court of chancery in his behalf, but that said defendant is now 
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and was at the commencement of this action duly and legally 
8 authorized to enter upon said tract of land and to mine and 

remove therefrom any and all manganese ore found therein, 
without interference from sail plaintiff or any other person, and 
that said defendant obtained the said right in the following manner 
and under the several conveyances and contracts, to wit: 

That the tract of land deseribed in plaintiff's complaint, viz., the 
N. W. }-of the N. W. } of section 3, in township 14 N., of range 7 
W., in Independence county, in the State of Arkansas, after having 
been returned as delinquent for non-payment of the taxes for the 
“years 1874 and 1875, by the collector of said county, the same was 
duly and regularly advertised, and on the 15th day — May, 1876, the 
said tract of land was offered for sale by the collector of said county, 

in accordance with the statutes in such cases made and pro- 
9 vided, and at which sale Elisha Baxterbid and offered to pay 

the taxes, penalty, and costs remaining unpaid upon said 
tract of land for the whole of said tract, and, no person offering to 
pay the same for a less quantity thereof, the said tract of land was 
struck off to the said Elisha Baxter as provided by law. 

And after the expiration of two years from the date of said sale, to 
wit, on the 17th day of December, 1878, no person having rede emed 
said land, as provided by law, the clerk of the circuit court and ex 
officio clerk of the county court of said county of Independence did 
execute, acknowledge, and deliver to the said Elisha Baxter a good 
and sufficient deed, thereby conveying to him, bis heirs and assigns, 

all the right, title, and interest of all persons whomsoever 
10 in and to said land. 
A duly certified copy of said deed is herewith filed, marked 
Exhibit “A,” and as read to be taken as part of this answer. 

And that therefore, to wit, on the 14th day of December, 1878, 
said Elisha Baxter, by bis special warranty deed, did grant, bargain, 
sell, and convey the said tract of land to one Frank P. Southard. 

A duly certified copy of said deed is herewith filed, marked Ex- 
hibit “ B,” and asked to be taken as part of this answer. 

And that thereafter, to wit, on the 17th day of December, 1881, the 
said Frank P. Southard, by his warranty deed, did grant, bargain, 
sell, and convey the said tract of land to one Thomas B. Padgett, 

his heirs and assigns. 
1] A duly certified copy of said deed is herewith filed, marked 
Exhibit “C,” and asked to be taken as part of this answer; 
and thereafter, to wit, on the 19 day of November, 1882, the said 
Thomas B. Padgett, by his deed, duly executed, acknowledged, and 
delivered, did grant, sell, and quitelaim the said tract of land unto 
one Robert R. Case, his heirs and assigns. 

A duly certified copy of said deed is herewith filed, marked Ex- 
hibit “ D,” and asked to be taken as part of this answer. 

And therefore, to wit, on the 9th day of November, L881, the said 
Robert R. Case, by his deed, duly executed and acknowledged and 
delivered, did convey, remise, release, and forever quitclaim unto 

William Einstein and Lorenzo 8. Lapham and their heir- 
12 the undivided two-thirds part or portion of said tract of 


land. 
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A duly certified copy of said deed is herewith filed, marked Ex- 
hibit “ E,” and asked to be taken as part of this answer. 

And thereafter, to wit,on the 7th day of April, 1885, the said 
Robert R. Case, William Einstein, and Lorenzo 8. Lapham did enter 
into a written contract or lease with one P. E. Chapin, by which the 
said parties did grant, bargain, sell, convey, and make over into the 
said P. k. Chapin, his heirs and assigns, all the ore and minerals 
known as manganese, and all ores and minerals containing manga- 
nese in combination with other ore, and mineral containing iron 
in combination with other ore, and mineral that may be found in 

aud upon the said tract of land, with the privilege to enter 
13 upon said tract of land and to mine and remove any and all 
the ores mentioned in said contract from said tract of land 


for and during the term of twenty-seven years from the date thereof 


upon the terms and conditions therein agreed upon. 

And thereafter, to wit, on the 30th day of October, 1885, the said 
P. E. Chapin, by his written endorsement made upon said written 
contract, did grant, assign, and set over unto said defendant, The 
Keystone Manganese and Iron Company, all the right, title, claim, 
and interest which he had held and owned in and to the minerals 

embraced in said tract of land under and by virtue of said 
14 contract of lease from the said Einstein, Lapham, and Case 
to him. 

A duly certified copy of said contract or lease, with the assign- 
ment thereon, is herewith filed, marked Exhibit F, and asked to be 
taken as part of this answer. 

Il. And, further —ing plaintiff’s complaint, defendant says that 
said plaintiff ought not to be permitted to further prosecute his ac- 
tion, because defendant says that said land having been sold for 
taxes and more than two years having elapsed since his right to re- 
deem the same, that his said action is barred by the special statute 
of limitation of two years. 

IV. And, further answering plaintiff’s complaint, defendant says 

that said plaintiff ought not to be permitted to further pros- 
15 ecute his said action, because defendant says that more than 

seven vears have elapsed since the accrual of plaintiff’s cause 
of action and before the commencement of this suit, because said 
defendant and those under and through whom defendant holds said 
land and mineral interests have had and held upon notorious, ad- 
verse, and actual and continuous possession by inclosure and cul- 
tivation and mining of said land under claim of ownership for more 
than seven years next before the commencement of this action, and 
that at no time within and for more than seven years last past be- 
fore the commencement of this action has defendant or any of those 

under and through whom it holds said land recognized said 
16 plaintiff’s claim to any right or interest whatever in said 

land, and defendant denies that plaintiff has continuously 
had and held possession of the ores and minerals in said land as 
alleged in said complaint. 
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Whereupon defendant, having fully answered defendant, prays to 


be discharged with his costs and other relief. 
CLEMENT & YANCEY, 
Att’ys for Def’ts. 
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Exuisit “A. 
Deed. County Clerk to Elisha Baxter. 


To all to whom these presents shall come, Greeting: 


Know ye that whereas the following-described tracts of land, viz., 
south half of the southwest quarter of section two (2), township four- 
teen (14) north, range seven (7) west, 80 acres; northeast 

17 quarter of northwest quarter of section two (2), township 
fourteen (14) north, range seven (7) west, 53,5; acres; south 

half of the southeast quarter of section two (2), township fourteen 
(14) north, range seven (7) west, 80 acres; northwest quarter of 
northwest quarter of section three (3), township fourteen (14) north, 
range seven (7) west, 5),%4; acres, containing in the aggregate two 
hundred «& sixty-five and /,\, acres, lying and being in the county 
of Independence, in the State of Arkansas, were, among other lands, 
seperately listed and assessed for taxation in said county in the 
name of R. A. Childres, adm’r, agreeably to the laws of said 
State regulating the assessment and collection of taxes therein ; 
and whereas neither the said owner thereof nor any other 
person or persons having paid the State, county, and other 

18 taxes due thereon within the time prescribed by law, amount- 
ing to the ag-regate sum of twenty-seven dollars and twenty- 

four cents for the year- 1874 and 1875, being as follows: On south 
half of the southwest quarter of section two (2), township fourteen 
(14) north, range seven (7) west, the sum of twelve & ,°%, dollars; 
northeast quarter of the northwest quarter of section two (2), town- 
ship fourteen (14) north, range seven (7) west, the sum of four & r69 
dollars; south half of the southeast quarter section two (2), town- 
ship fourteen (14) north, range seven (7) west, the sum of six & 4/5, 
dollars; northwest quarter of the northwest quarter of section three 
(3), township fourteen (14) north, range seven (7) west, the sum of 
four & 7°; dollars: ‘Therefore the clerk of the circuit court 

19 and ex officio clerk of the county court in and for said county 
of Independence did advertise, amongst other lands, a list of 

the foregoing-described lands in the “ North Arkansas Times,” a 
newspaper published in the county of Independence and State afore- 
said, having a bona fide circulation in said county, for the time and In 
the manner prescribed by law, as appears from a copy of said paper 
on file in my office, and attached a notice thereto that the whole of 
said tract of said land and said list contained, or so much thereof as 
should be necessary to pay taxes, penalty, and costs charged thereon, 
would be sold at the court-louse, in said county of Independence, 
on the 15 day of May, 1876; and on the said 15th day of May, 
1876, the said taxes, penalty, and costs on said tracts of 
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20 land still remaining unpaid, John Bailey, collector of the 
county of Independence, did proceed to offer for sale at public 
auction, at the court-house door of the said county of Independence, 
the foregoing-described tract of land in seperate parcels or so much 
thereof as would be sufficient to pay the taxes, penalty, and costs, 
respectively, due thereon; whereupon Elisha Baxter bid and offered 
to pay the taxes, penalty, and costs due on south half of southwest 
quarter of section two (2), township fourteen (14) north, range seven 
(7) west, the sum of fifteen and ¥,5, dollars for the whole thereof; and 
ou the northeast quarter of northwest quarter of section two (2), 
township fourteen (14) north, range seven (7) west, the sum of five 
and 4%°) 
21 of the southeast quarter of section two (2), township fourteen 
(14) north, range seven (7) west, the sum of seven and yy 
dollars for the whole thereof; and on the northwest quarter of the 
northwest quarter of section three (3), township fourteen (14) north, 
range seven (7) west, the — of six and jj dollars for the whole 
thereof; and, no person appearing to pay the taxes on said tract of 
land for less quantities thereof, the said several parts of said tracts 
of land were struck off and sold to said Elisha Baxter for the said 
several sums aforesaid, which several sums, making the aggregate 
sum of thirty-four dollars and sixty-two cents, were then and there 
paid to said collector by the said Elisha Baxter; and the said Elisha 
Baxter, having produced to me, Edward M. Dickinson, clerk 
22 of the circuit court and ex officio clerk of the county court in 
and for the county of Independence aforesaid, the certiticate 
granted by the clerk of the county court of the county aforesaid at 
the time of the purchase of said land to the said Elisha Baxter, and 
the said Elisha Baxter requiring of me a deed for the same: 

Now, know ye, that I, kKdward M. Dickinson, as élerk of the cir- 
cuit court and ex officio clerk of the county court within and for the 
county of Independence aforesaid, by virtue of the authority in me 
vested by law and in consideration of the said sum of thirty-four 
dollars and sixty-two cents so received by the collector as aforesaid, 
do by these presents grant, bargain, and sell unto the said Elisha 

Baxter, his heirs and assigns, the above and foregoing de- 
25 scribed tracts or parcels of land so sold as aforesaid, “ to wit :” 

South half of southwest quarter of section two (2), township 
fourteen (14) north, range seven (7) west, eighty (SO) acres’; northeast 
quarter of the northwest quarter of section two (2), township four- 
teen (14) north, range seven (7) west, 53.26 acres; south half of the 
southeast quarter of section two (2), township fourteen (14) north, 
range seven (7) west, 80 acres; nortliwest quarter of the northwest 
quarter of section three (5), township fourteen (14) north, range 
seven (7) west, 01.94 acres; hereby granting and conveying to the 
suid Elisha Baxter, his heirs and assigns, all the right, title, and in- 
terest of the said R. A. Childress, adm’r, and every other person 

whomsoever In the same, together with the hereditaments 
24 belonging ; to have and to hold the said tracts of land to the 

seid Elisha Baxter, his heirs and assigns, forever, as fully and 
absolutely as I, the said Edward M. Dickinson, as clerk as aforesaid, 


dollars for the whole thereof: and on the south half 
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and under the authority aforesaid, might, could, or ought to sell & 
convey the same. 
In testimony whereof I have hereunto set my hand as such clerk 
and affixed the seal of my office on the 17th day of December, 1878. 
[L. s.] EDWARD M. DICKINSON, 
Clerk of the Circuit Court and ex Officio Clerk of the 
County Court of the County of Independence, State of Arkansas. 


STATE OF ARKANSAS, County of Independence : 


On this 17th day of December, 1878, before me, Edward 
25 RK. McGuire, a justice of the peace within and for the county 
of Independence and State of Arkansas, appeared in person 
Edward M. Dickinson, to me personally well known as the person 
whose name appears upon the within and foregoing deed of convey- 
ance as the party grantor, and stated that he had, as clerk of the 
circuit court and ex officio clerk of the county court of the county 
aforesaid, executed said deed for the consideration and purposes 
therein mentioned and set forth, and [ do hereby so certify. 
In testimony whereof I have hereunto set my hand as such Justice 
of the peace, in the county of Independence, on the 17th day of 
December, 1875. 


E. R. McGUIRE, J. P. 


The foregoing instrument of writing was filed for record in my 
office on the 17th day of December, A. D. 1878, 
26 ED. M. DICKINSON, 
Clerk & ex Officio Recorder, 
By M. A. WYCOUGH, D. C. 


STATE OF ARKANSAS, County of Independence : 


I, Edward M. Dickinson, clerk of the county court and ex officio 
recorder in and for the county and State aforesaid, do hereby certify 
that the above and foregoing transcript is a full, true, and complete 
copy of a deed of conveyance made by Edward M. Dickinson, as 
clerk of the circuit court and ez officio clerk of the county court for 
said county of Independence, to Elisha Baxter, as the same appears 
on the records in my office in Book D, No. 2, pages 556, 557, 558, 
& 550, of Deeds. 

In testimony whereof I have hereunto set my hand and 


27 affixed the seal of said court on this 16th day of January, A. 
LD. 1886. 
[L. s.] ED. M. DICKINSON, Clerk, 


By JOHN DICKINSON, D.C. 


“Exaurpsit B.” 
Deed. FE. Baxter to Frank P. Southard. 


Know all men by these presents that I, Elisha Baxter, of the 
county of Independence, in the State of Arkansas, for and in con- 
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sideration of one hundred dollars, to me in hand paid by Frank P. 
Southard, of the county and State aforesaid, the receipt of which is 
hereby duly acknowledged, do by these presents grant, bargain, sell, 
and convey unto the said Frank P. Southard the following-described 
lots or parcels of real estate, situate, lying, and being in the county 
of Independence, in the State aforesaid, to wit: The south half of 
the southwest quarter of section two and the northwest quar- 
25 ter of the northwest quarter of section three, all in township 
fourteen north, range seven west; to have and to hold unto 
the said Frank O. Southard, his heirs and assigns, forever; and I, 
the said Elisha Baxter, covenant to and with the said Southard and 
his heirs and assigns to warrant and defend the title to the above- 
described premises from the claims of all persons through or under 
me. 
[n testimony whereof I, the said Elisha Baxter, have hereunto set 
my hand and affixed my seal on the 14th day of Dee’r, 1878. 
ELISHA BAXTER. [SEAL. | 
HARRIET N. BAXTER. 


STATE OF ARKANSAS, County of Independence : 


On this the 14th day of December, A. D. 1878, before me, a duly 
qualified justice of the peace within and for the county and 
29 State aforesaid, — Elisha Baxter, to me personally well known 
as the person whose name appears upon the within and fore- 
going deed of conveyance us one of the parties grantor, and acknow|- 
edged that he had executed the same for the uses, consideration, and 
purposes therein mentioned and set forth, and desired me to so cer- 
tify, which is accordingly done; and I further certify that on this 
day voluntarily appeared before me Harriet N., to me well known 
to be the wife of Elisha Baxter, and, in the absence of her said hus- 
band, acknowledged that she had executed the foregoing deed of 
conveyance in relinquishment of her dower of her own free will for 
the consideration, uses, & purposes therein mentioned and set forth 
> 

30) and desired me so to certify, which is accordingly done. 
[n testimony whereof | have hereunto set my hand and 

official signature on the 14th day of Dee’r, 1878. 


kK. R. McGUIRE, J. P. 


The foregoing instrument of writing was filed for record in my 
office on the 13th day of April, A. D. 1880. 
Attest : | ED. M. DICKINSON, 
| Clerk & ex (ificio Recorder, 
By M. A. WYCOUGH, D. ¢. 


STATE OF, ARKANSAS, County of Independence : 


I, Edward M. Dickinson, clerk of the circuit court and ex officio 
recorder within and for the county of Independence, in the Stage of 
Arkansas, do hereby certify that the above and foregoing 

Jl transcript contains a full, true,and complete copy of the deed 
executed by Elisha Baxter and Harriet N. Baxter, his wife, 


without compensation or undue influence of her husband, 
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to Frank P. Southard, as the same appears of record in’ my office 
in Book H, No. 2, on pages 245, 246, and 247, of the Record of 
Deeds. 

In testimony whereof I have hereunto set my hand as such clerk 
and affixed the seal of said court, at my office, in the town of Bates- 
ville, in the county and State aforesaid, on this 16th day of Janu- 
ary, A. D. 1886. 

[u. s.] ED. M. DICKINSON, Clerk. 


“ EXHIBIT C.” 
Deed. Frank P. Southard and Wife to Thomas B. Padgett. 


Know all men by these presents that Franklin P. Southard 
32 and Nebraska B. Southard, his wife, of [Independence county 
and State of Arkansas, for and in consideration of the sum of 
three hundred dollars, to me in hand paid by Thomas B. Padgett, 
of the county of Independence and State of Arkansas, the receipt 
whereof is hereby acknowledged, do hereby grant, bargain, sell, and 
convey unto the said Thomas Bb. Padgett, his heirs and assigns, for- 
ever the following-described tract or parcel of land, lying in the 
county of Independence and State of Arkansas, to wit: The north- 
west quarter of the northwest quarter of rages three (3), in town- 
ship fourteen (14) north, of range seven (7) west, containing (54) 
fifty-four acres, more or less; to have and to hold unto the said 
Thomas B. Padgett and unto his heirs and assigns forever, with all the 
appurtenances thereto belonging. 
Oo And we, Franklin P. Southard and Nebraska B. Southard, 
hereby covenant with the said Thomas Bb. Padgett that we 
will forever warrant and defend the title to said land against all 
lawful claims whatever, and I, Nebraska 1h. Southard, wife wife of 
the said Franklin P. Southard, for and in consideration of ‘the said 
sum of money, do hereby release and relinquish unto the said 
Thomas B. Padgett all my right or possibility of dower in and to 
the above-described pi arcel of land. 
Witness our hands and seals this 17th day of December, 1881. 


F. P. SOUTHARD. [seat.] 
her 
NEBRASKA B. x SOUTHARD. [seat] 
mark, 
Attest: SAM’L PEETE. 


STATE OF ARKANSAS, County of Independence : 


J On this the 17th day of December, A. D. 1881, before Sam’l 
Peete, an acting justice of the peace within and for the county 
of Independence, in the State of Arkansas, appeared in person 
Franklin P. Southard, to me personally well known as the person 
whose name appears upon the within & foregoing deed of convey- 
ance as one of the parties grantors therein, and stated that he had 


executed the same for the consideration and purposes therein men- 
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tioned and set forth, and I do hereby so certify ; and I further cer- 
tify that on this day voluntarily appeared before me Nebraska B. 
Southard, wife of the said Franklin P. Southard, and to me well 
known to be the person whose name appears upon the within deed 
of conveyance, and, in the absence of her said husband, declared 

to me that she had of her own free will signed the relinquish- 
30 ment of dower therein expressed for the purposes therein 

contained and set forth without compulsion or undue influ- 
ence of her said husband. 

In testimony whereof I have hereunto set my hand as such jus- 
tice of the peace, in the county of Independence, on the 17th day of 
December, 1881. 

SAM’L PEETE, J. P. 


The foregoing instrument of writing was filed for record in my 
office on the 17th day of December, 1881. 
Attest: ED. M. DICKINSON, 
Clerk & ex Officio Recorder, 
jv JOHN W. DICKINSON, D. ©. 


STaTe OF ARKANSAS, County of Independence : 


I, Edward M. Dickson, clerk of the circuit court and ex officio 

recorder within and for the county of Independence, in the 

36 State of Arkansas, do hereby certify that the above and fore- 

going transcript contains a full, true, and complete copy of 

the deed executed by Franklin P. Southard and Nebraska B. South- 

ard, his wife, to Thomas b. Padgett, as the saine appears of record 

in my office in Book J, No. 2, on pages 64 and 65, of the Record of 
Deeds. 

In testimony whereof I have hereunto set my hand as such clerk 
and affixed the seal of said court, at my office, in the town of Bates- 
ville, in the county and State aforesaid, on this 16th day of Jan- 
uary, A. D. 1886. 

[L. 8. | ED. M. DICKINSON, Clerk. 


“Exuipit D.” 


Deed. Thomas B. Padgett and Wife to Robert R. Case. 


37 Know all men by these presents that we, Thomas B. Padgett 
and Martha E. Padgett, his wife, for and in consideration of 
the sum of three hundred dollars to us in hand paid by Robert R. 
Case, do hereby grant, sell, and quitclaim unto the said Robert R. 
Case the following lands, lying in the county of Independence and 
State of Arkansas, to wit: The northwest quarter of the northwest 
quarter of section (3) three, in township (14) fourteen north, of range 
(/) seven west: 
To have and to hold the same unto the said Robert R. Case and unto 
his heirs and assigns forever, together with all the appurtenances 
thereto belonging. 
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And I, Martha E. Padgett, wife of the said Thomas B. Padgett, for 
and in consideration of the said sum of money, do hereby 
38 release and relinquish unto the said Robert R. Case all my 
right of dower in and to said lands. 
Witness our hands and seals this — dav of , 188-. 
THOS. B. PADGETT. oe, 
MARTHA E. PADGETT. Seen 


STATE OF ARKANSAS, \ 
" * » 88 = 
County of Independence, | 


Be it remembered that on this’ day came before the undersigned, 
as county clerk within and for the county aforesaid, duly commis- 
sioned and acting, Thomas B. Padgett, to me well known as the 
same person whose name appears upon the within and foregoin 
deed as one of the parties grantor, and stated that he had exeauiaal 
the same for the consideration and purposes therein mentioved and 
set forth. 

And on the same dav also voluntarily appeared before me the 

said Martha E. Padgett, wife of the said Thomas B. Padgett, 
39 to me well known, and, in the absence of her said husband, 

declared that she had of her own free will signed and sealed 
the relinquishment of dower in the foregoing deed for the purposes 
therein contained and set forth without compulsion or undue in- 
fluence of her said husband. 

Witness my hand and seal, as such county clerk, this 19th day of 
November, 1882. 


[SEAL. | M. A. WYCOUGH, Clerk. 


The foregoing instrument of writing was filed for record in my 
office on the 18th day of November, 1882. 
Attest : ED. M. DICKINSON, 
Clerk & ex Officio Recorder, 


By JOHN H. DICKINSON, D.C 


STATE OF ARKANSAS, County of Independence : 


40 [, Edward M. Dickinson, clerk of the circuit court and ex 
officio recorder within and for the county of Independence, in 
the State of Arkansas, do hereby certify that the above and foregoing 
transcript contains a full, true, and complete copy of the deed exe- 
cuted by Thomas B. Padgett and Martha E. Padgett, his wife, to 
Robert R. Case, as the same appears of record in my office in Book 
J No. 2 of Deeds on pages 549 and 550. 
In testimony whereof I have hereunto set my hand as such clerk 
and affixed the seal of said court, at my office, in the town of Bates- 
ville, in the county and State aforesaid, on this 16th day of January, 


1886. 
fu. 8] ED. M. DICKINSON, Clerk. 


so semnlagne thangs ststinatt 


12 THE KEYSTONE MANGANESE AND IRON CO, VS. MATT MARTIN. 


41 


E.” 
Deed. Robert R. Case to William Einstein and L. S. Lapham. 


Know all men by these presents that I, Robert R. Case, of Bates- 
ville, in the county of Independence, for and in consideration of ten 
dollars to me in hand paid by William Einstein and Lorenzo 8. 
Lapham, of the city of St. Louis and State of Missouri, the receipt 
whereof is hereby acknowledged, do hereby convey, remise, release, 
and forever quitclaim unto the said William Einstein and Lorenzo 
S. Lapham and their heirs the undivided two-thirds part, one por- 
tion, of the following-described tracts and parcels of land lying and 
being i in the county ‘of Inde pendence, to wit: 

No. 1. The northeast — of the southwest qui arter and ts 
42 southeast — of the northwest quarter of section four (4), 11 
township fourteen (14) north, of range seven (7) west. 

The east half of the northwest quarter and the northwest quar- 
ter -* the northeast quarter of the northeast quarter of section eleven 
(11), township fourteen (14), range eight west. 

And south half of the northwest quarter of southeast quarter 
of section seven (7), township fourteen (14), range six (6) west. 

4. And part of southwest quarter of section two (2), township four- 
teen (14), range eight (8) west. 

And southwest quarter of the southeast quarter and the north- 
west quarter of the southeast quarter and the southwest quarter of 
the northeast quarter and the northeast quarter of the southwest 
quarter, in section eleven (11), township fourteen (14), range eight (8). 

9. And the northwest quarter of the northwest quarter 


“ |XHIBIT 


43 of section four (4), township fourteen (14) north, range seven 
(7) west; N. E. } of the N. E. } of sec. 5, T. — N., R. 7 west. 

10. And a southeast quarter of the southeast andro of section 
thirty-one (31), township fifteen (15), range range six (6) west, and 


the west half Me the southwest quarter of seetion thirty-two (32), 
township fifteen (15), range six (6) west. 

11. And south half of southeast quarter of section twelve (12), 
township fourteen (14), range seven (7) west; the northwest quarter 
of the northeast quarter ; part of the northeast quarter of the north- 

ast quarter of section thirteen. township fourteen, range seven (7) 
west. 

12. And northwest quarter of the northwest quarter of section 

three (3), township fourteen (14), range seven (7) west; the 

44 west half of the north half of the northeast quarter of section 

twenty-nine (29), township fifteen (15), range six (6) west; the 

east half of E. 3} of the north half of the northwest quarter; the 

east half of the south half — northwest quarter the of the northwest 

part of the west half of the south half of the northeast quarter of 

section (29) twenty-nine, township fifteen, range six (6) west; the 

west half of the N. E. } of the northwest quarter of section twehty- 
nine, township fifteen, range six west. 

13. And the northwest quarter of the southeast quarter of section 
four, tow nship fourteen, range (7) seven. 
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16. And the and the southeast quarter of the southeast quarter of 
section three (3), in township fourteen north, range eight (8) west. 
19. And the north half of the southeast quarter of section 
45 two (2), township (14) fourteen (/4) north, range 8, with the 
undivided two-thirds interest, privileges, and appurtenances 
thereto belonging, as well upon that portion of said lands to which 
he holds merely a mineral right as to that which the owners in fee— 
that is to say, the intention of this deed is to carry one undivided 
two-thirds of said lands and mineral rights to the said Einstein & 
Lapham, viz., one undivided one-third to William Einstein and one 
undivided one-third to Lorenso 8S. Lapham, reserving an undivided 


-one-third to himself; to have and to hold the above-released prem- 


ises to the said William Einstein and L. 8. Lapham and their heirs, 
to them and their use and behoofe forever. 
46 And I, the said Robert R. Case, for myself and my heirs, 
executors, and administrators, do covenant with the said Wil- 
liam Einstein & L.S. Lapham, their heirs and assigns, that the 
premises are free froin all encumbrances made or suffered by me, 
and that [ will, and my heirs, executors, and administrators shall, 
warrant and defend the same to the said William Einstein and L. 
S. Lapham, their heirs and assigns, forever against the lawful claims 
and demands of all persons claiming by, through, or under me, but 
against no other. , 
BT. R. CASE. 
s.LA A. CASE. 


4 


STATE OF ARKANSAS, jee 
County of Independence, oy 


Be it remembered that on this day came before the undersigned, 

a notary public within and for the county aforesaid, duly 

47 commissioned and acting, Robert R. Case, to me well known 

as the grantor in the foregoing deed, and stated that he had 

executed the same for the consideration and purposes therein men- 
tioned and set forth. : 

And on the same day also voluntarily appeared before me Ella 
A. Case, wife of the said Robert R. Case, to me well kuown, and, in 
the absence of her said husband, declared that she had of her own 
free will signed and sealed the relinquishment of dower in the fore- 
going deed fér the purposes therein mentioned, contained, and set 
forth without compulsion or undue influence of her said husband. 

Witness my hand and seal as such notary public on this the 9th 

dav of November, 1881. 
48 [SEAL.] J. C. YANCEY, 
Notary Public. 


The following instrument of writing was filed for record in my 
office on the 9th day of November, 1881. 
Attest: ED. M. DICKINSON, 
Clerk & ex Officio Recorder, 
By JOHN H. DICKINSON, D. C. 
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STATE OF ARKANSAS, County of Independence : 


I, Edward M. Dickinson, clerk of the circuit court and ex officio 
recorder of Independence county and State of Arkansas, do hereby 
certify that the above and foregoing transcript contains a full, true, 
and complete — of the deed executed by Robert R. Case & wife to 

William Einstein and L. 8. Lapham, as the same appears of 
49 record in my office in Book I No. 2, on pages 617, 618, and 
619, of the Record of Deeds. 

In testimony whereof I have hereunto set my hand as such clerk 
and affixed the seal of said court, at my office, in the town of Bates- 
ville, in the county and State aforesaid, on this 22 day of January, 
A. D. 1886. 

[n. 8.] ED. M. DICKINSON, Clerk. 


“Exnipitr F.” 


Contract or Lease. Robert R. Case, L. 8. Lapham, and William Ein- 
stein to P. E. Chapin. 


This indenture, made and entered into this 7th day of April, 1885, 

at Batesville, in the county of Independence and State of Arkansas, 

by and between Robert R. Case, of Independence aforesaid ; 

50 L. 8. Lapham, and William Einstein, of the city of St. Louis 

and State of Missouri, of the first part, and P. E. Chapin, of the 

county of Cambria and State of Pennsylvania, of the second part, 
witnesseth : 

That whereas the said parties of the first part own certain mineral 
rights and interests in and upon certain lots or parcels of land situ- 
ated, lying, and being in the counties of Independence & Izard, in 
suid State of Arkansas, and described as follows in Schedule “A:” 

Schedule “A,” containing a description of lands in- which said 
first parties hold a mining deed, to wit, being the N. FE. of the S. W. 
and the S. E. of the N. W. of sect. 4, town. 14 N., range 7 W., con- 

taining 80 acres, more or less, as conveyed by Thomas B. 


a | Padgett and wife to R. R. Case, dated M’ch 30, 1881, and re- 
corded in the recorder’s office of Independence county, Book 
“J” No. 2, pages 227 and 228; also the E. } — N. W. } and the N. 


W. } of N. E. } sect. 11, town. 14, range 8 W., as conveved by David 
Green and wife to R. R. Case by deed of M’ch 17th, 1881, and re- 
corded in said recorder’s office in Book “J” No. 2, pages 176 & 177, 
said tract containing 120 acres, more or less; also the S. } of the N. 
W. $, the N. W. } of S. E. } of see. 7, town. 14, range 6 W., contain- 
ing 120 acres, more or less, and recorded in said office in Book “ J” 
No. 2, pages 374, 375, & 376; also part S. W. } of S. W. } of sect, 2, 
town. 14, range 8 W., containing 20 acres,and the N. W. } of the N. 

W. } sect. 11, town. 14, range 8 W., containing 40 acres, more 
o2 or less, conveyed by deed dated April 28th, 1881, by Mary 

Jane Hawkins, Sarah Tate, James Hawkins, Henry Hawkins, 
& Edward Tate, and recorded in said office in Book “ J” No. 2, pages 
423 & 424; also all the cultivated land on the 8S. W.} of S. E. } and 
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the N. W. ¢ of the S. E. } and S. W. } of N. E. } and the N. E. } of 
the S. W. }, all in sect. 11, town. 14, range 8 W., which or any por- 
tion of which being oecupied and used for mining purposes, twelve 
dollars ($12.00) per acre is to be paid by the person occupying or 
using, or his grantee or assigns, the same being recorded in said 
office in Book “J” No. 2, pages 171 & 172, conveyed by 8S. W. George 
and wife to R. R. Case by deed dated Feb’y 9th, 1881 ; also the N. W. 
4 ‘ of S. E. f’l ¢ sect. 10, the S. W. } of N. W. } sect. 2, the 
53 ». f'l } of the N. W.f’l 4 sect. 10, the N. W. f’l } of the 
N. Ef fr. } sect. 10, the N. E. fr. } see. 3, N. E. } of S. E. 
} of sect. 3, the N. W. 2 of S E. } sect. 3, the S. W.} of the S. E. 
} sect. 3, the N. 3 of the S. W. } sect. 3, the S. E.} of 8S. W.} 


‘sect. 3, lot 1 of the N. ". } sect. 3, the S. W. } of N. E. } sect. 


10, the N. E. } of N. W. } sect. 10, all in town. 14, R. 8 W., con- 
tinuing 520 acres, more or less, conveyed by James Tate and wife 
by deed dated May 18th, 1880, and recorded in the recorder’s 
office of Izard county, in said State of Arkansas, in Book “ K,” 
pages 9 & 10. 
Also lot 2 of N. W.} sect. 3, lot 2 of N. E. } sect. 3, part N. E. 
} sect. 9, the S. E. } sect. 9, S. W. } of S. W.} sect. 10, all in 
town. 14, R. 8 W., containing 440.17 acres, conveyed by deed dated 
May 26th, 1881, by R. P. Williamson and wife to R. R. Case, 
54 and recorded in said office, in Izard county aforesaid, in 
Book “K,” pages 276 and 277; also the S. E. } ofS. W. } 
sect. 5, part. S. W. } of S. FE. 4 ants 5, the S. W. fr. 3 sect. 6, the 
S. 3 of S. E. fr. } sect. 6, part N. W. fr. } of sect. 8, part N. E. 2 
sect. 7, all in town. 14, R.8 W., containing in aggregate 235.22 
acres, more or less, conveyed by deed dated May 20, the 1881, by R. 
P. Williamson and wife to R. R. Case, and recorded in the office 
aforesaid, in Izard county, in Book “K,” pages 277 & 278. The 
deeds above stated as being recorded in Izard county de- 
scribe lands which lie in that county; also the N. W. } of 
the N. W. } sect. 4, the N. E. } of N. E. } sect. 5, in town. 14, 
R. 7 W., containing 110 acres, conveyed by deed dated March 18, 
1881, by J. T. Rogers and wife to R. R. Case, and recorded 
5d in the recorder’s office of said county of Independence, in 
Book “J” No. 2, pages 177 & 178; also the S. E. } of the S. 
KE. } sect. 31, the W. 3 of S. W. } sect. 32, all in towns. 15, R. 6 
W., containing 120 acres, conveyed by Richard Baxter and wife to 
R. R. Case by deed dated April 22nd, 1881, and recorded in said 
office, in Independence county, in Book “ J” No. 2, pages 376 & 377 
also the S. } of 8. E. } sect. 12, the N. W. 3 of N. E. }, and part of 
N. E. } of N. E. } sect. 15, town. 14, R. 7 W., containing in the ag-re- 
gate 130 acres, conveyed by William Marshal and wife to R. R. 
Case by deed dated April 23rd, 1881, and recorded in said office in 
Book “J” No. 2, pages 306 & 307 ; also the N. W.} of N. W. 4 sect. 
3, town. 14, R. 7 W., and W. 3 of N. 3 of N. E. } seet. 29, and 
56 E. 3 of E-. 2 : (No4 bof N. Ww. | rt! E tof KE. 3 of S. 3 of N. 
W.} and N Ww part of W. 3 of S.} of N. E. } and W. $ of 
N. E. } of N. W. }, all in sect. 29, town. i3 ), R 6 W., conveyed by 
Polk D. Southard and wife to R. R. Case by deed dated the 18th of 
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March, 1881, and recorded in Book “J” No. 2, pages 174 & 175, in 
said office of Independence county; also the N. W. } of 5S. E. } of 
sect. 4, town. 14, R. 7 W., containing 40 acres, conveyed by Jesse 
Southern and wife to R. R. Case by deed dated March 15th, 188], 
and recorded in Book “J” No. 2, pages 172, 175, & 174; also the 
W. 43 of S. E. } and S. W. } sect. 33, town. 14, R. 6 W., and N. W.} 
sect. 4, town. 13, R.6 W., containing 400 acres, conveyed by Am. C 
Byers to R. R. Case by deed dated May 21, 1881, and recorded 

in said Book “J” No. 2, pages od « 300; also N. 3 
oT of N. E. } sect. 34 and N. W. } of S. E. } sect. 34, E. } of N. 

W. } sect. 34, and 2.3 lof 5S. E. | of sect. 34 and S. } of N. E. 
} sect. 34 and west 4 of N. W. } sect. 35, all in town. 14, R. 6 
W., and containing 440 acres, conveyed by William Meacham and 
wife to L. S. Lapham, William Einstein, and R. R. Case by deed 
dated May 20, 1881, and recorded in Book “J” No. 2, pages 347 «& 
348; said deeds are taken by grantee herein with such conditions 
as they may contain and subject thereto, they all being mining 
deeds. 

Also the following, fee of which is in the grantors, to wit: TheS 
K. } of S. E. } sect. 3, town. 14, R. 8 W., containing 46.158 acres, con- 
veyed by United States receiver's certificate No. 858, bearing date 

July 26th, 1881, to R. R. Case. 
58 Also the S ia of S. W. | and S. W. } of S. E. } of sect. 34, 
town. 14 N., R. 6 W., containing 120 acres, conveyed by 
Thomas B. Padgett and wife to William Einstein, Lorenzo 8. Lap- 
ham, and R. R. Case by deed dated May 1, ISS], and recorded in 
Book “J” No. 2, pages 334 & 335, and Eb. } of S. E. } sect. 33, town. 
14, R. 6 W., containing 80 acres, conveyed by Oliver B. Coson and 
wife to Lorenzo S. Lapham, William Einstein, and R. R. Case by 
deed dated May 21,1581, and recorded in said Book “J” No. 2, 
pages 300 & 351. All of the said lands described as being re- 
corded in Book “J” No. 2. lie in said county of Independence ; 
also the following land land, in said county of Independence, held by 
mining deed and t aken as the other of like character, to wit, 
o9 the W. S$ of S. E. } sect. 2, town. 14, R. 8 W., containing 80 
acres, conveved 4 John W. Causle y and wife to R. R. Case 
by deed duly recorded in Book “ H” No 2 2, pages 606 & 607, in the 
recorder’s office of said county of of Inde ~pendence. 

And whereas the said Chapin is desirous of obtaining the mineral 
lease thereof for the term of twenty-seven (27) years from the date 
hereof for the purpose of mining and manufacturing the ore and 
mineral therein contained : Therefore, for and in consideration of 
one dollar, each to the other in hand paid, the receipt of which is 
hereby ac knowledged, and also in consideration of the other cove- 
nants and agreements hereinafter contained on the part of parties 

hereto, their agreement witnesseth : 
60 That the said parties of the first part do hereby agree and 
bind themselves, their heirs, administrators, and assigns, and 
do hereby grant, bargain, sell, convey, and make over unto said P. 
E. Chapin, his heirs and and assigns, all the ore or mineral known 
as manganese, and all the ores and minerals containing manganese 


» 
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in combination with other ore, and mineral containing iron in com- 
bination with other ore, and minerals that may be found in 
or upon the aforesaid described premises during the term of 
twenty-seven (27) years from the date hereof, subject, however, 
to all conditions and stipulations contained in said mineral con- 
veyances tosaid Case, Lapham, and Einstein, or either of them, which 
said conditions and stipulations are hereby assumed by 

61 &62 said P. E. Chapin, his heirs and assigns, with the exclu- 
sion right and privilege to enter upon the said prem- 

ises or any time hereafter within said term to dig and mine for the 
same and to take out and remove, ship, have, sell, and dispose of all 


ore of manganese and iron combined with other ore or minerals 


found in or upon the said premises during the said term of twenty- 
seven (27) years from the date hereof, together with the right of in- 
gress and egress to and from the mines, the water privileges, the 
necessary timber for mining purposes (so far as it does not conflict 
with the rights over which the parties of the first part have no con- 
trol), the right to erect furnaces and works for manufacturing 
63 the ore or minerals, the right to build railroads across and 
upon the lands, the right to such buildings for the accommo- 
dation of hands, the right of removing said works, including all 
machinery placed on said premises, together with said railroads, 
buildings, tools, and all improvements, upon termination of their 
agreement, contract, or lease, and also jointly and severally agree 
that in the event of said parties of the first part or either of them 
because legally possessed of a certain property known as the Martin 
property, on and near Laffarty’s Creek, in said counties of Inde- 
pendence and Izard, and to which the said Case now holds a tax 
title, and that the said Martin property shall be included in 
64 their lease or contract and shall be subject to all the terms 
and conditions herein named. 

That the said P. E. Chapin does hereby agree and bind himself, 
his heirs and assigns, to faithfully pay unto the said party of the 
first part, their heirs and assigns, a royalty of twenty-five cents per 
ton for each and every ton of 2,350 lbs. of manganese ore he shall 
mine and ship or or caused to be mined and shipped or manufact- 
ured, and a royalty of 10 cents per ton for each and every ton of 
2,390 Ibs. of iron ore that may be mined and shipped or manufact- 
ured during the continuance of this agreement, contract, or lease, 

and agree- to make quarterly payments for all royalty due; 
65 and — that during each and every year during the term 

of this lease, should the royalty on the ore mined and 
shipped or manufactured not equal or fall short of the sum of five 
thousand dollars ($5,000.00), to pay unto the said party of the first 
part, their heirs and assigns, the said sum of five thousand dollars 
($5,000.00) in quarterly installments of twelve hundred & fifty — 
($1,250.00) each, on the 7th day of July, October, January, and 
April of each and every year during the continuance of this agree- 
ment, contract, or lease, in lieu of said royalty for each and every 
year such production may fall short of the stipulated sum of five 
thousand dollars ($5,000.00). 

3—313 
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66 It is hereby further agreed by and between the parties 
hereto that all ore mined and shipped or manufactured, taken 
from the property herein described, where iron ore predominates, con- 
taining less than ten per cent. of metallic manganese shall consti- 
tute iron ore and shall pay a royalty of ten cents for each and every 
ton of 2,550 Ibs., and all ore containing less than twenty per cent. 
and more than ten, 10, per cent. of metallic manganese shall consti- 
tute manganiferous ore and shall pay a royalty of fifteen (15) cents 
per ton for each and every ton of 2,550 Ibs., and all ore ore contain- 
ing twenty (20) per cent. and over of metallic manganese sirall con- 
stitute manganese ore and shall pay a royalty of twenty-five, 
25, cents for each and every ton of 2,350 ibs. so mined or 
manufactured and shipped. 
It is further agreed by and between the parties hereto that should 
the said P. E. Chapin, his heirs or assigns, fail to comply with the 
terms and conditions herein contained relating to payment of quar- 
terly royalties for a longer period at any one time than thirty (30) 
days that this agreement shall thereupon become null and void and 
all the rights and privileges herein contained shail cease and be de- 
termined, and that the respective parties hereto shall not thereafter 
be held lable for the non-fulfillment of any of the terms and condi- 
tions herein other than those accruing prior to such default, 
6S and that the said Chapin, his heirs and assigns, shall have 
the right to disclose their contract null and void, should he or 
they at any time hereafter become satisfied that the working of the 
mines, ore, or minerals is unprofitable, by notifying any or all of the 
parties by letter; but the said parties of the first part shall not have 
the right to terminate this contract other than as herein provided. 

It is also further agreed that all payments accruing to said par- 
ties of the first part under this contract shall’ be made at the 
Chemical National Bank, in New York city, or in some other bank 
in said city, as the parties hereto may agree, to the credit of the re- 

mee parties of the first part, their heirs, or assigns, one- 

third each, and that the said parties of the first part shall — 
» the rights of monthly inspection of the seales and shipping 
books of said Chapin, his heirs or assigns, for the purposes of ascer- 
taining the amount of ore shipped, mined, or manufactured. 

The intention of the said Chapin being to lease of said parties of 
the first part for a term of years all the lands owned or controlled 
by them or either of them on the 9th day of November, 1881 (but 
not any such lands acquired by said parties of the first part or 
either of them after said 9th day of November, 1881), containing 
manganese or iron ore in Independence county as aforesaid and 

adjoining counties, and said first parties being advised that 
70 said Chapin would not so lease unless he could thereby con- 

trol all such lands or minerals held or owned by said parties 
of the first part on said 9th day of November, 1881, it is therefore 
understood and agreed, in consideration of the premises, that should 
it hereafter appear that there are any such lands or mineral rights 
that were owned or controlled as aforesaid by said first parties or 
either of them on such 9th day of November, 1881, and not herein 
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described, that they and each of them shall, by future lease, be con- 
veyed to said Chapin, his heirs or assigns, and any and all such 
lands and mining rights, and that said Chapin shall hold and use 
the same upon the same conditions and stipulations as are 
71 herein made in regard to the lands herein described, nor is 
there to be any further payment or agreement than is hereby 
stipulated and agreed upon. 

It is hereby further agreed that should said P. E. Chapin assign 
this lease to a corporation or association to be formed hereafter, then 
said parties of the first part agree that they will accept such assignee 
or assignees as their tenants and release said party of the second 
part from all personal liability on his coVenante in said lease from 
the time when said assignment is made. 

In witness of all of which we have hereto signed our names and 
affixed our seals in duplicate the year and date first written. 

L. 8S. LAPHAM. — [SKAL. 
WM. EINSTEIN. [SEAL. 
ROB’T R. CASE. — [sEAL. 
P. E. CHAPIN. SEAL. 


72 Signed and sealed in the presence of— 
EDW. F. PATRICK. 
JOHN W. GILBREATH. 


Witness signature of Robert R. Case: 
SAMUEL PEETE. 
W. A. W. YEOUGH. 


Witness signature P. E. Chapin : 
JAS. M. SWANK, Jr. 
CYRUS ELDER: 


STATE OF Missouri, 
“|, . . . * SS 
City of St. Louis, | 


On this 21st day of September, A. D. 1885, befeore me, a notary 
public in and for the city and State aforesaid, duly qualified for a 
term expiring June 28th, 1889, personally appeared L. 8. Lapham 
and and William Einstein, to me known to be the same person- de- 
: scribed in and who executed the foregoing instrument, and 
73 acknowledged that they executed the same as their free act 

and deed, 

In testimony whereof I have hereunto set my hand and official 
seal, at my office, in St. Louis, this 2lst day of September, A. D. 
1885. 

[SEAL. | C. C. LOGAN, 
Notary Public, City of St. Louis, State of Missouri. 


STATE OF ARKANSAS, County of Independence : 


On this 23rd day of September, 1885, before me, Edward M. Dick- 
inson, clerk of the circuit court within & for the county of Inde- 
pendence and State of Arkansas, appeared in person Robert R. 
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Case, to me personally well known as the person whose name 
74 appears upon the within and foregoing lease, and stated that 

he had executed the same for the consideration & purposes 
therein mentioned and set forth, & desired the same so certified, 
which is accordingly done. 

In testimony whereof I have hereunto set my hand as such clerk 
of the circuit court and affixed the seal of said court, at my office, 
in the town of Batesville, in the county and State aforesaid, on the 
25rd day of September, 1885. 

| SEAL. ] ED. M. DICKINSON, Clerk. 


STATE OF PENNSYLVANIA, | : 
County of Cambria, Pe 


On this Ist day of October, A. D. 1885, before me, a notary 

75 public in and for the county and State aforesaid, duly quali- 

fied for a term expiring 17th May, 1886, person: ally appeared 

P. E. Chapin, to me known as the person described in and who ex- 

ecuted the foregoing instrument, and acknowledged that he executed 

the same as his free act and deed. 

In testimony whereof I have hereunto set my hand and seal, at 

Jalintown, the 1st day of October, A. D. 1885. 
[ SEAL. | A. MONTGOMERY, 
Notary Public. 


Know all men by these presents that I, the above-named P. E. C. 
Chapin, for & in consideration of the sum of one dollar and certain 
other good and valuable considerations to me in hand paid 
76 by the Keystone Manganese & Iron Company, a corporation 
of the State of Pennsylvania, at and before the ensealing and 
delivery hereof, the receipt whereof I do he reby : ack nowle ige, heve 
granted, assigned, and set over, and by these presents do grant, as- 
sign, and set over, unto said Keystone Manganese & Iron Company, 
its successors and assigns, the within indenture of lease and all 
those mess-ages, mines, minerals, mining rights and other rights 
described therein, with the appurtenances, and also all my estate, 
right, title, term of years yet to come, claim, and demand whatso- 
ever of, into, or out of the same: to have and to hold the said 
mess-ages, mines, minerals, mining rignts and other rights and: ap- 
purtenances unto the said Keystone Manganese and Iron 
77 Company, its successors and assigns, for the residue of the 
term within mentioned, under the rents and covenants within 
reserved and contained on my part and behalf to be done, kept, « 
performed. 
In witness whereof I have hereunto set my hand and seal this 
30th day of October, A. D. 1885. 
P. E. CHAPIN. [1. 8.] 


Signed, sealed, and delivered in the presence of— 
CY REN EL DE R. ‘ 
JAS. M. SWANK, Jr 
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STaTE OF PENNSYLVANIA, | 


County af Cambria, j ‘nen 


On this 30th day of October, A. D. 1885, before me, a notary 
public in and for the county and State aforesaid, duly qualified for 
aterm expiring 17th May, 1886, personally appeared P. E. 


78 Chapin, to me known as the person described in and who 
executed the foregoing instrument, and acknowledged and 
acknowledged that he executed — as his free act and deed. 


In testimony whereof I have hereunto set my hand and official 
seal, at Johnstown, this 30th day of October, A. D. 1885. 
[SEAL. ] A. MONTGOMERY, 
Notary Public. 


The foregoing instrument of writing was filed for record in my 
office on the 3rd day of November, 1885. 
Attest: — ED. M. DICKINSON, 
: Clerk & ex Officio Recorder, 
By JOHN H. DICKINSON, BD. C. 


STaTE OF ARKANSAS, County of Independence : 


79 I, Edward M. Dickinson, clerk of the circuit court and ez 
officio recorder in and for the county and State aforesaid, do 
hereby certify that the above and foregoing transcript is a full, true, 
and complete copy of a lease or contract made by Robert R. Case, L. 
S. Lapham, and William Einstein with P. E. Chapin, as the same 
appears on the record in my office in Book “ N ” No. 2, pages 283, 
284, 285, 286, 287, 288, 289, and 290, of Deeds. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of my office on this 18th day of January, 1886. 
[L. s.] ED. M. DICKINSON, ‘Clerk, 
By JOHN DICKINSON, D. C. 
liled Feb’y 1, 1886. 
RALPH L. GOODRICH, Clerk. 


80 And on March Ist, 1886, as follows: 
Marr ee 


5 
KEYSTONE M. ANGANESE Co. ( 


Comes the complainant, by J. W. Butler, Robert Neel, & J. M. 
Moore, Esqs., his solicitors, and files herein his replication to the 
answer; which replication is as follows: 


United States Circuit Court, Eastern District of Arkansas. In 
Chancery. 


Matr Martin v. KeystONE MANGANESE Co. 


Complainant, waiving exceptions for the many errors and insuffi- 
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clencies in said answer contained, for replication thereto says 
$1 that the matters and things contained in his bill ¢s trae, and 
that the matters contained in said answer material to be an- 
swered is not true, and this he will maintain & prove, &e. 
J. W. BUTLER, 
ROBT NULL, 
J. M. MOORE, Sol’s. * 


Filed March Ist, 1886. 
RALPH L. GOODRICH, Clerk 


8? UNrrep STATES OF AMERICA, 
kastern District of Arkansas: 


Be it remembered that at a circuit court of the United States of 
America in and for the eastern district of Arkansas, begun and holden 
on Monday, the 12th day of April, anno Domini one thousand eight 
hundred and eighty-six, at the United States court-room in the city 
of Little Rock, Arkansas, the Honorable Henry C. Caldwell, district 
judge, presiding and holding said court, the following proceedings 
were had, to wit: 


On June 29th the following decree: 


Decree. 


Matr MARTIN ) 
v. > 798. | 
Tur Keystone MANGANESE AND TRON Compaxy. | 


Comes the complainant, by Robert Null and J. M: Moore, his so- 
licitors, and the defendant, by U. M. & G. B. Rose and Coleman & 
Yancey, its solicitors, and the said cause coming on to be heard was 
submitted on the bill, answer, and replication and the exhibits and 
depositions on file in said cause; and thereupon it is ordered and 
decreed that the defendant be, and it is hereby, perpetually restrained 

and enjoined from entering upon or removing the mineral or 
83 any part thereof from the northwest } of the northwest } of 

section three, in township 14 north, range seven west, in In- 
dependence county; and it is further ordered that an account be 
taken of the quantity and value of the mineral and ore heretofore 
removed by the defendant from said land, and that defendant ac- 
count to the complainant for the value thereof, and C. B. Moore is 
hereby appointed a master for the purpose of taking said account ; 
and it is ordered that he hear evidence as to the quantity and value 
of said mineral and ore, upon the application of either of the parties 
to the cause, and ascertain and report the same to the court on or 
before the first day of the next October term ; and the said defend- 

ant, by the said solicitors, prays an appeal to the Supreme 
S4 Court, and, it appearing that the value of the property in con- 
troversy is over five thousand dollars, said appeal is granted. “ 
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And on July 5th, 1886, as follows: 
Matr Martin ) 
, we 


U. ya 
KEYSTONE MANGANESE AND IRON CoMPANY. j 


Now on this day comes the defendant, by U. M. & G. B. Rose, 
Esqs., its solicitors, and files here its supersedeas bond in the sum 
of twenty-five hundred dollars, signed by Robert R. Case and Joe S. 
Wood as sureties, which bond is approved by the court, and it is 
ordered that the execution of the decree herein be stayed pending 
said appeal, and that both parties, pending said appeal, be enjoined 

from digging minerals on the lands in controversy and from 
85 committing waste on it. This supersedeas is not to stay the 

taking of the account as provided in the decree; which super- 
sedeas is as follows: 

K now all men by these presents that we, The Keystone Manganese 
& [ron Company, as principal,and Robert R. Case and Joe 8S. Wood, 
as sureties, are held and firmly bound unto Matt Martin in the sum 
of twenty-five hundred dollars, to be void on conditions that whereas 
in a certain cause pending in the United States circuit court for 
the eastern district of Arkansas, in chancery, wherein said Matt 
Martin was plaintiff and said Keystone Manganese & Iron Com- 

pany was defendant, a final decree was rendered, at the April 
86 term of said court in the year 1886, in favor of said plaintiff 
and against said defendant; and whereas said defendant bas 
prayed an appeal from said decree to the Supreme Court of the 
United States: Now, if said Keystone Manganese & Iron Company 
shall prosecute its appeal to effect and answer all damages and costs 
if it fail to make its plea good, then the above obligation to be void ; 
else to remain in full force and virtue. 
ROB’T R. CASE. 
JOE 8. WOOD. 
Approved : 


STATE OF ARKANSAS, 
‘ ; » 88: 
County of Independence, } 


Rob’t R. Case & Joe Woods on this day came before me,a notary 
public of said county, and made oath that they are severally the 
owners of property exempt from execution, after paying all 
S7 just debts, of the value of five thousand dollars. : 
Sworn and subscribed before me this day. Witness my 
band and seal of office on this 2nd day of July, 1886. 
[SEAL. | CHAS. T. ARNETT, JR., 
Notary Public. 
My seal lost in fire. 


(Endorsed:) The within bond is taken and approved and is to 
operate as a supersedeas. Henry C. Caldwell, judge. July 5th, 
1886. Filed July 5th, 1886. Ralph L. Goodrich, clerk; by W. P. 
Field, D. C. 
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88 The following opinion was rendered : 
Matr MARTIN 
1's. 
KEYSTONE MANGANESE & IRON Co. 
CALDWELL, J.: 


On the 27th day of June, 1853, the plaintiff was the owner of the 
northwest } of the northwest quarter of sec. 3, township 14 N., R. 7 
west, and other lands, which he on thet day sold & conveyed to 
Thomas C. Smith by a deed of conveyance which contained the fol- 
lowing condition or reservation: “Subject only to this condition— 
that I, my heirs, representatives, and assigns, are to have, and I do 
hereby retain for myself and them, a perpetual and unlimited right 

in fee to all the stones and materials that may be in or upon 
89 said lands, & full and unquestioned power & right to enter 
said lands for the purpose of digging, quarrying, and mining 
upon said lands, with full power & right of ingress and egress 
thereto and therefrom, and upon said lands to remain and erect 
said buildings thereon and to use such timber and other materials 
as may be convenient and proper for the excavation, preservation, 
manufacture, and removal of such stones & minerals and improve- 
ments as may be connected with the working of said stones and 
minerals, it being well understood by the parties hereto that the 
right of sad & all else is hereby conveyed to said Thomas C. Smith 
except the right to the stones & minerals on said lands, which, with 
all needful & proper rights and privileges to obtain, prepare 
1) for market, and remove the same, are expressly reserved from 
sale.” 

An act of the Legislature of this State, passed in 1873 and in 
force when the assessment of 1874 was made, provides that “ where 
the fee of the soil in any tract, parcel, or lot of land is in any per- 
son or persons, natural or artificial, and the right to any mineral 
therein in another or others, the same shall be valued and listed, 
agreeably to such ownership, in seperate entries and taxed to the 
parties owning the same, respectively.” (Sec. 5675, Mansfield’s Di- 
gest.) 

The statute contains these further provisions : 

“Each assessor shall * * * make out and deliver to thre 
county clerk a return in tabular form, contained in a book to be 
furnished him by such county clerk, of the amount, description, and 
valueof thereal property subject to be listed for taxation in his county 

. © 2s 
91 “Tt shall be the duty of each assessor to make out from 

such sources of information as shall be in his power a correct 
& pertinent description of each tract and lot of real property in his 
county; and when he shall deem it necessary to obtain an accurate 
description of any seperate tract or lot in his county, he may require 
the owner or occupier thereof to furnish the same, with any title 
papers he may have in his possession; and if such owner or occu- 
pier, upon demand made for the same, shall neglect or refuse to furnish 
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a satisfactory description of such parcel of real property to such asses- 
sor, he may employ a competent surveyor to make outa description of 
the boundaries and location thereof and a statement of the quantity 

of land therein, and the expense of such survey shall be returned 
92 by such assessor to the county clerk, who shall add the same 

to the tax assessed upon such real property, and it shall be 
collected by the collector of the county with such tax, and when 
collected shall be paid on demand to the person to whom the same 
is due: and he shall in all cases, from actual view and from the best 
sources of information within his reach, determine as near as prac- 
ticable the true value of each separate tract and lot of real propert 
in his county, according to the rules prescribed by this act of en 
fing property; and he shall note in his plat book seperately the 
value of all houses, mills, and other buildings. which shall be car- 
ried out as a part of the value of such tracts. He shall enter on his 
plat book the number of acres of arable or plow land and the 

number of acres of wood or uncultivated land in each tract.” 
93 Sections 5116 & 5117, Gautt’s Digest. 

Notwithstanding the seperate ownership of the soil of this 
land and the mineral mines in it and the provisions of the statute 
requiring a separate assessment of the soil & the mineral in such 
cases, the forty acres in controversy was asassessed for the year 1874 
in the name of the estate owning the soil, & there was no assessment 
of the mine. The land was sold at tax sale for the taxes of that 
vear, and the defendant holds whatever title passed to the pur- 
chaser under the tax sale, and relies on that & the statute of limita- 
tions of two and seven years. 

By the terms of the deed from Martin to Smith the former re- 
tained the title to mines and mineral in the land, with the neces- 

sury easements to make the same available, and the latter be- 
O4 came the owner of the soil or surface, subject only to the ease- 

ments mentioned. The estate of each of them was an inher- 
itable estate in land. They were not tenants in common. The two 
estates were as seperate and distinct as if they had been seperate 
parcels of real estate divided according to Government survey. 

And the statute is mandatory in its requireinent that “ when the 
fee of the soil is — one person and the minerals therein in another the 
same shall be valued and listed, agreeably to such ownership, in 
seperate entries and taxed to the parties owning the same, respect- 
ively.” 

There never was any assessment of the mineral in this land, as re- 
quired by the statute, and hence there could be no sale of the same 

for taxes. 
95 The deed showing the two seperate estates was on record 

long before the assessment of 1874 & the sale for the taxes of 
that year. It was as much the duty of the assessor to assess sepe- 
rately the soil of the land and the mineral in it as if they had been 
seperate & distinct parcels of land belonging to different persons, 
and the failure to assess the mineral in the land is as fatal to the 
tax title as it would be to a tax title to land which had never been 
assessed. 

4—3135 
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It is said that under sec. 5066, Gaunt’s Digest, it was the plaintiff's 
duty to assess the mine or list it for assessment. 

It was the duty of the assessor to assess it whether listed by the 
owner or not, and this duty was independent of any obligation im- 

posed on the owner; but concede that it was the duty of the 
5 owner to list the mine for assessment, his failure to do so is 

not equivalent to a listing and assessment. The mine hay- 
ing been seperated from the surface soil, the law required it tw be 
assessed seperate from the surface soil, and it could not be sold for 
tuxes except upon such an assessinent. The mine or mineral, in the 
law, was neither assessed nor sold. 

By the laws of this State the omission of taxable real estate from 
the tax books is not equivalent to the payment of the tax. The 
property is bound for the payment of the tax, which ought to have 
been assessed and collected in whosoevers hands it may come, «& it 
may be assessed and the tax collected for the omitted years when- 

ever the omission is discovered. 
97 The plea of the seven years’ statute of limitation fails be- 
cause there was not seven years’ possession of the surface or 
soil of the land and no possession at all of the mine, and the plea of 
two years’ limitation because there was not two years’ possession of 
the mine before suit — brought and because there never was any 
assessment & sale of the mine for taxes. 
Let a decree be entered in accordance with the prayer of the bill. 


98 The following depositions are on file in the case & were 
read at the final hearing of the cause : 


Deposition — M. A. Wycough. 


M. A. WycouGH, a witness introduced on the part of the plaintiff, 
being first duly sworn, deposes & says: , 


My place of residence is Batesville, Arkansas; my occupation at 
present is clerk of the county court of Independence county. As such 
clerk | am custodian of the assessment lists of the real estate of Inde- 
pendence county. I have in my office the assessment list of the real 
estate for the vear 1874. The assessment was filed in my office on 
the 2lst day of September, 1874, by Daniel Mackelrane, the then 
assessor of Independence county. On the list of 1874 the N. W. 4 

N. W. } of section 3, township 14 N., R.7 W., containing 
99 51.94 acres, appears assessed in the name of R. A. Cheldren, 

adm’r. I hereto attach to this my deposition as Exhibit “A ” 
thereto an exact copy of that part of the assessment list of 1874 re- 
lating to this particular tract of land. It only appears assessed one 
time on the assessment list of 1874, and at the place and in the man- 
ner indicated by my Exhibit “ A.” This tract of land appears from 
the list to be assessed in the same manner as all other lands men- 
tioned on the list. There appears to be no severance of the mineral] 
or agricultural interest in this land, so far as the assessment shows. 
The assessment of this land, as shown by my exhibits above referred 
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to, was curried on the tax book of real estate for the year 1874 
100 and also for the year 1875, and this land does not appear on 

the tax books for the years 1874 and 1875 in any other man- 
ner than under the assessment above referred to. 


X examined: 


I find from examination of the tax books for the years 1874 and 
1875 that the N. W. of N. W. of sec. 3,township 14 N., R. 7 W., was 
not paid on by any one, as shown by the books in my office. I have 
in my office the assessment of real estate for the year 1872. This 
land appears to be assessed in this book in the same manner as any 
other lands. There does not appear to be any severance of the mineral 
or agricultural interest in this land, so far as the assessment shows. 

I also have in my office the assessment list for the year 1870, 
101. = and this land appears to have been assessed for that year 

without any name and the same as other lands without sev- 
erance of the mineral or agricultural interest therein. I have in 
my office also the assessment of real estate forthe year 1868. I find 
this land assessed for that year in the name of Matt Martin. It is 
assessed as other lands were for that year without any severance of 
the mineral or surface interest therein. I have also the assessment 
list for the year 1867. This land is assessed for that year in the 
name of Thomas C. Smith, R. A. Childress, administrator. Refer- 
ring to Exhibit A, the particular land described therein appears . 
have been assessed as all other lands in this county for that yea 


M. A. WYCOU GH. 


102 Exuibit “A” to the Foregoing Deposition. 


List of Real Property Assessed for Taxation in Independence County, 
A rk., for 1874. 


State 
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Filed May 3lst, 1886. 
RALPH L. GOODRICH, Clerk. 
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103 Deposition of F. P. Southard. 


My name is Frank P.Southard. I reside in Independence county, 
Arkansas. I am 32 years old. [am acquainted with Mr. Matt 
Martin and with Mr. McFayden, the manager of the Keystone Man- 
ganese & Iron Co. 

I know the land in controversy, being the N. W. N. W. sec. 3, 
1. 68 Dn, me 2 W. at one time owned the land. I purchased the 
land from Gov. E. Baxter Dee. 14th, 1878. On this day Gov. Baxter 
executed to me a deed for the whole land. Under that purchase I 
took possession of the land and minerals and everything pertaining 

tothe land. At that time the land was not fenced. I cut 
104 some board timber on it immediately after [ boughtit. After 

the purchase I took possession of the land. I took possession 
of the land, and it was known to every one in the neighborhood 
that I claimed it and owned it under the purchase. In January, 
1879, I put my brother in possession of the land. He built a house 
on the land and fenced in the land. He moved into the house in 
March, 1879. After clearing the land he continued to cultivate and 
lived on it over five vears. I had contracted to sell it to my brother, 
Poke Southard, and he had a bond for title from me when I sold 
him the land. I made no reservation, but sold land, mineral, 

and all. My brother. afterward authorized me to make a 
105 deed to Thomas B. Padgett. I never made Poke Southard a 

deed to the land. I held the land and mineral under mv 
purchase and did and did not recognize the right to the land 
to Mr. Martin or any one else. I did not know of any one 
settding up a claim to the land while I owned it. After I made the 
deed to Mr. Padgett I think a Mr. Woodward worked on. the land 
digging mineral or had it done. When I sold nearly all the land 
was fenced; in fact, all except a small strip on the south side. I con- 
tracted all the land, however. I kept the taxes paid all the time I 
owned the land, I think, except one year Mr. Woodward paid the 

taxes through a mistake. There has been continuous posses- 
106 sion of the land since | purchased by myself, Poke Southard, 

Woodward & Gregory, Lapham, and Case & Einstein and 


— 


Keystone Manganese & Iron Co. Mr. Matt Martin, the plaintiff 


in this cause, has not had possession of the lands or minerals since 
I purchased the same from Governor Baxter. Some time after 
inining was done on the land in 1882. I saw Mr. Matt Martin on 
the land, but he had no legal right there. 


X examined: 


When I bought the land the same was unimproved. There was 
no improvements on the land, except a pen around the spring. 
When I say I took possession of the land after my purchase I cut 

some timber and board timber on the land, offered 
107 it for sale, and -about a month - afterwards put my 
brother on the land to work on it—I mean by that that 
he went to work on the land under a conttact to purchase the land. 


mt 
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My brother went to work on the land by clearing some land and 
building a house. He first cleared a small patch before he built his 
house. My brother did not enclose all the land the first vear, but 
I ain not positive whether he finished enclosing all the 2nd or third 
year. He cleared the land for cultivation, and did cultivate the 
land after clearing it. The mining spoken of above—the work was 
done by my brother, who was employed by the Woodward Com- 

pany, and, I think, was done in the year 1882. This was 
108 the first mining that I ever knew done on the land. I can- 

not say positive whether the mining was done after I sold to 
Mr. Padgett or before, but think it was done afterwards. Manganese 
ore was taken out of the ground at the time my brother was doing 
the mining spoken of. 

At the time I saw Mr. Matt Martin on the land he was just rid- 
ing around. This was after the mining was done by my brother. 
At the time Mr. Matt Martin was on the land I assisted him at that 
time in running out some of his land. I acted as chain-bearer. 
We run on one side of the tract of land in controversy to get a start- 
ing point. I was employed in assisting Mr. Matt Martin in run- 
ning out land six days. 

Question. At the time you assisted Mr. Martin running out 
109 his lands, or when you were on or near ‘the land in contro- 
versy, did you not tell Mr. Martin that.vou did not claim and 

Lad not claimed the mineral on the land now in controversy ? 

Answer. I did not. 

Question. At the same time as spoken of, when on or near the 
land in controversy, did you not hear Mr. Martin say that he claimed 
the mineral on all this land; that be had reserved the mineral when 
he sold the land to Dr. Smith years ago? 

Answer. I do not remember his saying suv, but heard him talking 
to my brother about mineral, but do not know exactly what was said 
about it. 

At the time of this survey I owned and lived upon some land 

that Mr. Matt Martin had sold—the agricultural interest—to 
110 Dr. Smith, and I told Mr. Martin that [ set up no claim to 
the mineral on this land, it being the N. } &. W. see. 2, T. 14 
Dixg Ee & We 
F. P. SOUTHARD. 


Deposition of Polk D. Southard. 


My name is Polk D. Southard; I reside in Fulton county, Ar- 
kansas; I am 41 years old. J am acquainted with Mr. Martin, the 
plaintiff, and was this morning introduced to Mr. McFayden, who 
is the manager of the Keystone Manganese & Iron Co. I am ae- 
quainted with the land in controversy. I contracted with F. P. 
Southard to purchase the land in controversy. He executed to me 
a title bond. Under the title bond I took possession of the Jand. 
I think this was in January, 1879. 

The first thing I did after taking possession of the land I 
111 done some clearing and hauled some timber to build a 
house. . 
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I got Mr. J. Southard, a surveyor, to run outa part and show me 
the lines on the lands, so that I would know where to build my 
house. Some time after this I got Mr. Joe Southard to run out the 
entire tract. This survey was made so as to establish the line be- 
tween myself and Mr. Top. Turner. This land has, like other lands, 
lap corners, and we wanted to know exactly where the line was. 

At the time I took possession of the land I did not recognize that 
Mr. Matt Martin or any one else had any right to the land. I 
understand the right to a piece of land to carry everything with it— 
timber, rocks, minerals, and everything. I understand the term 

land to inelude this. I moved on this land on the 12th day 
112 =o of March, soon after I contracted for the land. At the time I 

had built my house and liad some outhouses or lots for my 
stock. I had a family at that time. I moved on the land for a 
home. I enclosed this land. I put ten acres in cultivation that 
season after | moved on the land. and I kept enclosing the land 
until I got it all aboutenclosed. ‘This, I think, was completed about 
the third year. 

I done some mining on the land. I worked under Mr. Wood- 
ward, who, ] understand, worked under a lease from Case, Lapham, 
and Einstein. [claimed possession all the time of the lands, outside 
of the fencing, included in this tract, and used timber off the land 
when I needed it. 

[ held possession of the land a little over five years. I moved off 
the land on the Ist day of March, 1884. At the time I moved off 

the land I considered the land in the possession of the Fer-o- 
113. Manganese Co. under a lease from Case, Lapham, and Ein- 

stein. Mr. Woodward tried to employ me to work longer on 
the land for the company. 

During the time I was mining on this land I did-not hear of Mr. 
Matt Martin setting up any claim to said lands,and while I had 
possession of the land I did not recognize Mr. Matt Martin’s right 
to come on the land any more than any other man. 

By virtue of my title bond I executed to Case, Lapham, and 
Kinstein the manganese & iron that might be on said land. I noti- 
fied Mr. Case at this time that I only held the land under a bond 
for title. 


X examined: 


I do not recollect the date of my deed to Case, Lapham, & Ein- 
114 stein. At the time this deed was made I included minerals 
on other lands in same deed. I think at the time I con- 
tracted for this land from my brother I knew that my brother had 
purchased it from Goy. E. Baxter, and that Baxter held under a 
tax deed. As long as I held the land I used it for farming pur- 
woses. I worked the land under contract for mineral. This was 
rw my bond for title expired. I know that by consent that wy 
brother made a deed to Mr. Thos. Padgett for the land. 
The deed made by my brother to Mr. Padgett was made by 
my consent and Mr. Padgett, and afterwards he made me a title 
bond for the agricultural interest in said land. ‘Afterwards, when 
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my time fell due to Mr. Padgett, I sold out to F. P. Southard 
and Marsh Reynolds. I sold to them my agricultural in- 
115 terest in said land. 

The mining that I done on the land was after I had sold 
the mineral right to Case, Lapham, and Einstein. No mineral had 
been taken off of this land prior to my digging for itas above stated. 
There was mining going on at what was known as the Jess South- 
ard mines. This was some time after | moved on the land in con- 
troversy. 

This answer objected to by the defendant as in reference to other 
mjning places. 


Prior to the time that I dug for Woodward I used the land entirely 
for agricultural purposes. I think it was in the year 1882 or 1883 
that | mined on this land for Mr. Woodward. I do not remember 

of any working of manganese in that part of the country 
116 prior to the work done by Mr. Woodward & Co. While I 

lived on this land I saw Mr. Martin on the land. I think 
this was in the year 1853 or 1884. Heand my brother was survey- 
ing out some lands. . At this time Mr. Martin & myself had some 
talk as to Mr. Martin’s claim of mineral interest on this land. At 
this time Mr. Martin told me that he claimed the mineral on thi 
land; this was after | had been digging for Mr. Woodward. He 
told me not to dig any more on the land. Mr. Martin told me I 
had trespassed on his mineral. I told him if I had done this I was 
sorry I had trespassed on any man. I did not tell him that I was 

sorry in any other way. My theory was that he had no 
117 ___—‘ title; that his title had slipped under the tax title. Mr. Martin 

told me that he would sue me and the company for the ore 
we had taken away. If he ever sued I have never received any 
notice of thesuit. Idug the ore and delivered it. I live in Fulton 
county, I think about 50 miles from here. There was no subpoena 
served upon me to testify in this cause. I came at the instance and 
request of my brother, F. P. Southard, the witness who testified to- 
day; also Mess. Coleman & Yancey requested me to come. 


Re-examined : 


[ was assured that | would be paid for my time and ex- 

118 —penses by a letter from Coleman & Yancey. F. P. Southard 

came to my house and informed me th: at he was sent by 

Coleman & Yancey, as attorneys for Keystone Manganese & [ron 
Co., and that my expenses would be paid. 


The plaintiff, by attorney, objects to the statements made by F, 
P. Southard, the witness. 


I have no interest in this case In any way whatever. I did not 
stop work at digging in the land when Mr. Martin, at the time, no- 
titied me to stop. I had already stopped. Some months before 
Mai. Yancey,as agent for the Fer-o- Manganese Co., liad stop ped me 
and paid me for my work. I did not consider that Mr. Martin had 
any right to stop me, and if the company had ordered me to go on 
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with the work I should have done it, regardless of Mr. Mar- 
119  tin’s orders, as | did not reeognize his clam. I did not con- 
sider that Mr. Martin had any more right to stop me than 
any other man. I considered his right gone, from what Col. Baxter 


told me. 
POLK D. SOUTHARD. 


Deposition of J. T. Rogers. 


My name is J. T. Rogers. I reside in Independence county, Ar- 
kansas. I am 33 years old. I am acquainted with the parties to 
this suit only partially. I know the land in controversy; I[ live 
near it. The place is known as the Polk Southard place. I have 
known this land about five years. I first knew it as the Polk 

Southard land. I suppose from the improvements on it when 
120 =| moved there that he had been living there about one year. 

Polk Southard was in possession of the land until he sold out 
his mineral right to Case, Lapham, and Einstein. Case, Lapham, 
and Einstein have been in possession ever since. If Mr. Matt Mar- 
tin ever had possession of this land I never heard of it. I live near 
the land. The possession of the land has been continuous with Polk 
Southard, F. P. pian. and Case, Lapham, & Einstein up to this 
time, they holding it adverse to any one else. This was so under- 
stood by the neighborhood. I always understood that the parties 
held the mineral on said land all the time. 


X examined : 
I think Mr. Polk Southard done the first mining on the land. | 
do not remember the date. I knew nothing of the land pre- 
121 vious to moving where I now live, which was about five years 
ugo. 


J. S. ROGERS. 


Deposition of G. M. Reynolds. 


My name is G. M. Reynolds. [Iam a resident of Independence 
county, Arkansas. Iam 44 years old. Iam acquainted with the 
superintendent, Mr. McFayden. I know Mr. Martin when I see 
him. I am acquainted with the land in controversy. I have 
known the land for about ten years. I know that Polk Southard 
lived on the land. | understood that Frank Southard sold to Polk 
Southard. I never saw the papers. I live within 3 miles of this 

land. Polk Southard moved on the land in 1879 is my 
122 recollection; I think in the first part of the year. He lived 

there on the land about five years. While Southard lived 
on the land my understanding was that Case, Lapham, & Einstein 
owned the mineral on the land, and now the Keystone Manganese 
& [ron Co. own it through Case, Lapham, & Einstein. I have seen 
the land often during the last 8 or 9 years. During that time I 
have never seen Mr. Martin on the land, and if he had been in pos- 
session at any time I would have known it or heard of it. I know 
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where the boundary of the north and south line is, but do not know 
the east and west lines. I know about where the lines run, but not 

definitely. The whole tract is under fence and under culti- 
123. vation, except a small strip on the north and a small strip 

on the south side of the land. The timber of the land outside 
of the fence on this piece of land is used by parties living on it for 
fire-wood. Frank Southard & myself bought the agricultural right 
on the land from Polk Southard. Mr. Case made us the deed, but 
reserved the mineral, Case, Lapham, and Einstein having pur- 
chased same from Polk Southard prior to this sale. 


X examined: 


‘IT hauled mineral from this land for Mr. Polk Southard, and Mr. 
Yancey, as agent for Woodward and Gregory, paid me for the 
hauling. I think this was about fonr years ago. The ore that I 
hauled was dug out by Mr. Polk Southard. This was the first 

mining that I ever knew done on this land. The ore was 
124. dug out in the field—in the south part of the field. When I 

speak of all the land fenced I mean also that the land was in 


cultivation. Mr. Southard cultivated about all of it. 
GEORGE M. REYNOLDS. 


Deposition of Robert A. Childress on the Part of the Plaintiff. 


My name is Robert A. Childress. I am 72 years old. I reside in 
Washington township, Independence county. I have lived in 
Independence county since 1830. I am acquainted with Matt 
Martin, the plaintiff in this suit; have been acquainted with 
him ever since before the civil war. I am not acquainted with 

the Keystone Manganese & Iron Company or their man- 
125 ager. I had charge of the land in controversy as the admin- 
istrator of Thomas C. Smith, deceased. I also had a mort- 
gage on this land, being the N. W. N. W. sec. 3, T. 14 N,, 
R.7 W. My mortgage was given to me by Thomas C. Smith. I 
think my administration commenced in the year 1857 or 58 and 
ended in the year 1882. I assessed this land in connection with 
other lands belonging to T. C. Smith’s estate in the year 1874; a Mr. 
Daniel McElvane was the assessor. When I say lI assessed the land 
I mean to say that I gave Mr. McElvane as assessor the numbers of 
this and other lands. I assessed this land as administrator of the 
estate of Thomas C. Smith. At the time I assessed the land, in 
1874, I was administrator for the estate of Thomas C. Smith. 
126 The date of my mortgage given by Thomas C. Smith was 
dated in 1855 or thereabouts. At the time I took my mort- 
gage on the land I knew the character of the title. I had in my 
possession the deed from Matt Martin to Thomas C. Smith. The 
information that I had from the deed from Smith and from Martin 
was that Thomas C. Smith only held the agricultural interest, and | 
heard Smith say that he did not claim the mineral interest in the 
land, but only claimed the agricultural interest; the mineral in- 
terest belonged to Matt Martin. The interest of Thomas C. Smith 
o—d13 
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in the land was whatever interest Matt Martin had in the agri- 

cultural interest in said land. My impression was that one 
127. George Martin had an interest — this tract of land. I 

never claimed any interest in the mineral in said land, either 
as administrator or under my mortgage, for the reason that at that 
time Matt Martin owned the mineral in said land, as shown by the 
deed in my possession, as above referred to. At the time I assessed 
the land, in 1874, I don’t recollect anything said about the mineral. 
I gave in the land just as I gave in my land and other lands. 


X examined: 


The reason that my administration on the estate of Thomas C, 
Smith was kept open so long was because I was waiting for Matt 
Martin to perfect the title to Smith by getting the interest of 
128 George Martin’s heirs in said land; that unless Thomas C. 
Smith could get a title to this land there would not be enough 
to pay off the debts against the estate; also the war coming up pre- 
vented my my making settlement and neglect. We had Matt Mar- 
tin’s promise that when he got the title from George Martin that he, 
Matt. Martin, would complete the agricultural interest in the land 
to Thomas C. Smith, and that was what [as administrator was wait- 
ingon. From the time I became administrator I assessed the land 
without any reference to mineral. [ paid the taxes on the land 
regularly as administrator of Thomas C. Smith until up to the time 
the land was forfeited. In giving in lands I generally gave 
129 them in as other lands in the neighborhood was assessed 
without regard to mineral. 
This land in 1874, I see from the record, was assessed at $104.00. 
I only recollect, from the record, my attention being called to the 
assessor’s books forthe vear 1874. Mr. Matt Martin hever furnished 
me any money to pay the taxes on this land. I paid them out of 
my own money and money belonging to the estate of Thomas C. 
Smith. Mr. Martin never offered or tendered me any money to pay 
the taxes. I don’t think there was any improvement on the land 
in 1874. Ido not know, however, as | never was on this land, to 
my knowledge. 


Re-examined : 
18 My mortgage on the land was never paic. My debt against 
the estate was the largest debt against the estate. The debt 
originally was $1,100.00. In 1874, when I assessed the land, I had 
no authority from Matt Martin to assess his mineral interest in said 
land 


Re-X examined : 


I do not know of any one else assessing the mineral interest jn 
this land. I know of no assessment of the land except my own as- 
sessment. 

I never attempted to foreclose my mortgage on this land. 


R. A. CHILDRESS. 
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Deposition of Robert R. Case on Part of Defendan! 


My name is Robert R. Case; I am 40 years old; I reside 
131 in Independence county, Arkansas; I am acquainted with 
the parties to this suit. 

I am acquainted with the land in controversy, N. W. N. W 
sec. 3, T. 14 N., R. 7 west. I have known this land since 1880. 
I purchased the mineral interest in this tract of land from Polk 
Southard. Polk Southard only had a bond for title; I bought 
his interest in the mineral under this title bond. Subsequent to 
this I also — for the agricultural interest and all, from Thomas B. 
Padgett, including agricultural interest and mineral. I held pos- 
session of the mineral in this land from the time of my purchase 
up to the present time; I lave now a lesser interest at present. I 
sold to } to J.S. Lapham and 4 to Wm. Einstein and hold },and we 

all leased to Woodward; this lease was cancelled. Subse- 
132 quently to this we leased to P. E. Cheatham, who transferred 

his interest to the Keystone Manganese & Iron Co. The 
land an- minerals are now in the possession of the Keystone Man- 
ganese & Iron Co. under the original lease of Lapham, Einstein & 
Co. I have never recognized any one’- else right or possession to the 
minerals since [ owned it. There was mining done on this piece of 
land by Polk Southard for E.H. Woodward. I-have kept the taxes 
paid on the land sinee my purchase. Mr. Matt Martin has never 
made any tender or money to pay the taxestome. The agricultural 
interest in this land is now owned by Maxfield, Marsh Reynolds, 
and Frank Southard. I did at onetimeown both the agricultural and 

mineral interest- in this land. Iseld the agricultural interest 
133 ~— and also leased the mineral interest. When I sold the agri- 

cultural interest I reserved the mineral interest. This oc- 
curred about 3 or 4 vears ago. 


7 
. 


X examined. 


I purchased the mineral interest in the land March 18th, 1881, 
from Polk Southard. This was the first title 1 got to this laud, be- 
ing what interest Polk Southard had in thé minerals in this land. 
When I say I took possession — the mineral in this land after my 
purchase | mean that | uncovered some on on the land and also 
got out some ore from the land. This was in the year 1881—some 
time after my deed from Polk Southard. My deed for this land pur- 
chased from Thomas B. Padgett was dated 19th November, 1882. 
This was a quitclaim deed. 

ROB’T R. CASE. 

Filed May 31st, 1886. 

RALPH L. GOODRICH, Clerk. 
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134 Affidavit. 
United States Circuit Court, Eastern District of Arkansas. 
Matr Martin v. Keystone MANGANESE & TRON Co. 


I state that I am familiar with the property involved in this action, 
and that the mineral interest in it is worth more than the sum of 


five thousand dollars. 
CRAIG HAMMON)). 


Subseribed & sworn to before ine this 4th day of August, 1586. 
[L. s.] iH. F. ARCHER, 
Notary Public. 


1385 Unrrep Srates or AMERICA, 
Eastern District of Arkansas: 

I, Ralph L. Goodrich, clerk of the circuit court of the United States 
for the eastern district of Arkansas, in the eighth circuit, hereby cer- 
tifv that the foregoing writings annexed to this certificate are true, 
correct, and compared copies of the original remaining of record in 
my office. 

In witness whereof I have hereunto set my hand and the seal of 
said court this 14th day of July, in the year of our Lord one thou- 
sand eight hundred and eighty-six, and the Independence of the 
United States of America the one hundred and eleventh. 

[The Seal of the Cireuit Court, Arkansas District, U.S. A.] 
RALPH L. GOODRICH, Clerk, 
‘By W. P. FEILD, D. C. 


Endorsed on cover: EK. Arkansas C. C.U.S. No. 313. The Key- 
stone Manganese and [ron Company, appellant, vs. Matt Martin. 
Filed August 10, 1886. 


IN THE SUPREME COURT OF THE UNITED STATES. 


THe KEYSTONE MANGANESE & IRON ComPaANY 
vs. 
Matr MARTIN 


Exuipit “A.” Referred to in the Bill of Complaint in said Cause. 


Deed. Matt Martin to Thos. C. Smith. 


Know all men by these presents that I, Matt Martin, for and in 
| consideration of two thousand dollars, to me in hand paid by Thomas 
| C. Smith, have granted, bargained, and sold, and do hereby grant, 
bargain, and sell, unto said Thomas C. Smith and his heirs the fol- 
lowing parcels of land in Independence county, Arkansas, and de- 
scribed in the United States surveys as the north half of the south- 
west quarter of section two; the northeast quarter of the northwest 
> fractional quarter of section two; the northwest quarter of the 
northwest fractional quarter of section three, and lot number one of 
the northwest fractional quarter of section two, and the north half 
of the southeast quarter of section three, all in township fourteen 
north, of range seven west, containing in the aggregate three hun- 
dred and forty-five acres and twenty-two hundredths of an acre; to 
have and to hold the said lands, with the improvements and rights 
thereto appertaining, to the said Thomas C. Smith and his heirs for- 
ever, subject only to this condition: that I, my heirs, representatives, 
and assigns, are to have, and I do hereby retain to myself and them, 
a perpetual and unlimited right in fee to all the stones and minerals 
that may be in or upon said lands, and full and unquestioned power 
and right to enter said lands for the purpose of digging, quarrying, 
and mining upon said lands, with full power and right of ingress 
: and egress thereto and therefrom, and upon said lands to remain 
and erect buildings thereon, and to use such timber and other ma- 


Le sce alin ome ee ee ~ 


terials as may be convenient and proper for the excavation, preser- 

vation, manufacture, and removal of such stones and minerals and 

improvements as may be connected with the working of said stones 

, and minerals, it being well understood by the parties hereto that 

; the right of sale and all else is hereby conveyed to said Thomas C. 

; Smith, except to the right to the stones and minerals on said lands, 

‘which, with all needful and proper rights and privileges to obtain, 
prepare for market, and remove the same, are expressly reserved ’ 

from sale. 
And in testimony whereof I, the said Matt Martin, hereto sign 
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my name and affix my seal, at Batesville, Arkansas, this twenty- 
seventh day of June, 1853. 


MATT MARTIN. [seat.] 


Witness: 
H. F. ARCHER. 
GEORGE CASE. 


STATE OF ARKANSAS, ae 
v - OO, 
County of Independence, § 


Before me, Jesse Searcy, a justice of the peace of the county of 
Independence and State of Arkansas, on the 27th day of June, 1853, 
appeared Mathew Martin, known to me and to be the grantor in the 
foregoing deed, and he stated that he had executed the same for the 
consideration and purposes therein mentioned and set forth, which 
I certify. 

Given under my hand the day and date above written. 


JESSE SEARCY, J. P. 


The foregoing instrument of writing was filed for record in. my 
office on the 5th day of December, A. D. 1853. 


WM. R. MILLER, 
Clerk and ex Officio Recorder. 


UNITED STATES OF AMERICA, Lastern District of Arkansas: 


I, Ralph L. Goodrich, clerk of the cireuit court of the United 
States for the eastern district of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writing annexed to this certificate 
is a true, correct, and compared copy of the original remaining of 
record in my office of the deed exhibited with the bill as Exhibit 
A in the above-entitled cause. 


In witness whereof I have hereunto set my 
hand and the seal of said court this seventh 
day of March, in the year of our Lord one thou- 
sand eight hundred. and eighty-nine, and of 
the Independence of the United States of Amer- 
ica the one hundred and thirteenth. 


Attest: RALPH L. GOODRICH, Cler?. 


The Seal of the 
Circuit Court of 
East. Dist. Ark., 
Western Division, 
U.S. A. 


It is hereby agreed that the foregoing is a copy of the deed ex- 
hibited with the bill of complaint in said cause and introduced in 
evidence at the hearing thereof,and erroneously omitted from the 
transcript by the clerk of the circuit court; and we hereby stipulate 


3 


and agree that the record in said cause may be amended by filing 
therein the foregoing copy of said deed. 
Feb. 26, 1889. 
U. M. ROSE, 
For Appellant. 


J. M. MOORE, 
For Appellee. 


[Endorsed :] Sup. Court U. S. 1888, Oct. term. No. 313. The 
Keystone Manganese & Iron Co., app’t, vs. Matt Martin. Stipula- 
tion and addition to record. 


[Stamped :] Office Supreme Court U.S. Filed Mar. 12, 1889. 
James H. McKenney, clerk. 
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Appeal from the Circutt Court of the United States for the Eastern 
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SUPREME COURT # UNITED STATES. 


OCTOBER TERM, 1888. 


THE KEYSTONE MANGANESE AND IRON COM- 
PANY, Appellant, 
V. [No. 313.] 
MATT MARTIN. 


Appeal from the Circuit Court of the United States for the Eastern 


District of Arkansas. 


BRIEF FOR APPELLANT. 


HISTORY OF THE CASE, 


On the 8th day of January, 1886, Matt Martin filed in the 
court below his bill in chancery, in which he alleged that on 
the 27th day of June, 1853, he was the owner and in possession 
of the northwest quarter of the northwest quarter of section 3, 
township 14 north, range 7 west, in Independence county, 
Arkansas; on which day he sold and conveyed said tract to one 
Thomas C. Smith, reserving in his deed all the mineral and 
ores in and upon the said land; that ever since that time plain- 


tiff has been in possession of the said minerals and ores, con- 
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sisting of large and valuable deposits of manganese; that on 


the 


day of December, 1885, the defendant unlawfully en- 
tered upon said mineral deposits and began to remove the ores 
from said tract, and has already removed ores of the value 
upwards of $5000; and that defendant continues to remove said 
ores, though plaintiff has requested him not to do so; that 
plaintiff cannot keep an account of the ores thus removed; 
that the damages thus suffered by plaintiff are irreparable ; 
wherefore plaintiff prays for an injunction, for an account of 


the ores taken, and for a decree for the full value thereof. 


The defendant answered, alleging that the tract of land 
mentioned in the bill had been sold for taxes on the 15th day 
of May, 1876; at which sale it was bought by Elisha Baxter ; 
that after two years from the date of said sale, no one having 
offered to redeem said land, a deed for said tract was executed 
to said Baxter, under said tax sale, by the Clerk of said county; 
that on the 14th day of December, 1878, Baxter conveyed said 
land to Frank P. Southard; that on the 17th day of December, 
1881, Southard conveyed the land to Thomas B. Padgett; that 
on the I9th day of November, 1882, said Padgett conveyed 
said land to Robert B. Case ; that on the gth of day of Novem- 
ber, 1881, said Case conveyed to William Einstein and Lorenzo 
S. Lapham an undivided two-thirds of said tract; that on the 
7th day of April, 1885, Case, Einstein and Lapham leased all 
the ores and minerals on the land to P. E. Chapin, for the term 
of twenty-seven years from that date; that on the 30th day of 
October, 1885, said Chapin assigned this lease to the defendant. 
Defendant pleads the statute of limitation of two years apply- 


ing to tax sales, and also the gencral statute of limitation of 


seven years for the recovery of lands held adversely. ° 
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Bill, p. 1, Answer, p. 2. 


Exhibited with the answer are the several documents re- 


ferred to. Pp. 5-20. 
Replication was filed (21) and the cause was set down. 
The following evidence was read herein : 


Mr. M. A. Wycough testified (26) as follows: That the 
land was assessed for 1874 and 1875 by its numbers, according 


to the United States survey. 


Frank P. Southard testified (28) that he bought the land: 
from Baxter on the 14th day of December, 1878, and that he 
took possession of it, and of the minerals on it; that he cut 
board timber on it immediately after he got it. It was known 
to every one in the neighborhood that he had bought it; he 
built a house on the land and fenced it; he moved into the 
house in March, 1879; he lived on the land and cultivated it 
for five years; sold it to his brother without any reservation 
of the minerals, and by his direction he made the deed to Pad- 
gett; held both land and minerals, and did not know that any 
.one claimed it while he owned it. After deed was made to 
Padgett a Mr. Woodward worked on the land, digging minerals. 
Since my purchase there has been a continuous possession by 
the defendant and those under whom it claimed. When I bought 
there were no improvements on the land except a pen around 
the spring. When I took possession I cut some timber and 
some board timber on the land, and offered it for sale; and 
about a month after that I put my brother on it under his con- 
tract to purchase it. He cleared some of the land, and built a 


house. He did not inclose all of the land the first year; and I 
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am not positive whether he included it all the second or third 
year. He cleared it for cultivation, and did cultivate it. The 
mining was done by my brother, who was employed by the 
Woodward company, and was done, I think, in 1882. At that 
time manganese was taken out of the land. I saw the plain- 
tiff on the land, but he had no right there. He was just riding 
around. This was after the mining done by my brother. I 
assisted the plaintiff in runniog a line on one side of the tract, 


about six days, going as a chain carrier. 
Polk D. Southard testified (28) as follows : 


Under my title bond I took possession of the land in Jan- 
uary, 1879, and did some clearing, and cut some timber, and 
built a house. I also had the tract surveyed. I moved onthe 
land for a home, put ten acres in cultivation, and inclosed nearly 
all of it. I did some mining on it under Mr. Woodward, who 
held under a lease from Case, Lapham and Einstein. While I 
was on the land I claimed all of it, including the minerals; and 
I held possession for something more than five years, moving 
off on the Ist day of March, 1884. While I was on the place 
I did not hear that the plaintiff had set up any title to it. The 
mining that I did was after I had sold the mineral right to Case, 
Lapham and:kinstein. No minerals had been taken from the 
lands prior to the time of my digging. Before I dug for Wood- 
ward I used the land solely for agricultural purposes. I think 
it was in 1882 or 1883, that I mined on the land for Wood- 
ward. After I had been digging for him I saw plaintiff on the 
land, and he said he claimed the minerals on it, and told me 


not to dig any more. This was in i883 or 1884. 


J. T. Rogers testified (32) as follows: 
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I have known the lands about five years. Defendant and 
those under whom he claimed have been in possession of it all 


that time. I never knew plaintiff to claim it. 


G. M. Reynolds (32) testified as follows: 


I live within three miles of the land. Polk Southard moved 
on it in 1879, about the first of the year, and lived there about 
‘five years. Never knew the plaintiff to be in possession of it. 
If he had been I should have known it. I hauled minerals 


from this land for Polk Southard about four years ago. 
[The depositions were filed May 31st, 1886, (25). ] 


Robert A. Childress testified: (33) I took charge of the land 
as administrator of Thomas C. Smith, deceased, and also held 
a mortgage on it executed by Smith in 1855 to me. My ad- 
ministration began in 1857 or 1858, and ended in 1882. I as- 
sessed the land as part of Smith's estate in 1874. At the time 
I tookthe mortgage I knew that Smith only had the agricul- 
tural interest, and I heard him say that the minerals belonged 
to plaintiff. I never claimed any interest in the minerals. 
I gave in the landtothe Assessor just as I gave in other lands; 
and I do not recollect that anything was said about minerals. 
I do not think that there was any improvement on the land 
in 1874. Martin never offered to pay taxes on the lands as 
faras I know. I had no authority to assess the mineral in- 


terest. I know of no assessment of minerals in the land. 


Robert R. Case testified (35) as follows: I have known the 
lands since 1880. I bought the mineral interest in it from 
Polk Southard; and have held possession of the mineral in- 
terest from that time to the present, having now an interest as 


lessor. I never have recognized any right in any one else to 
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the minerals since I have owned them. Polk Southard did 
some mining on the land for Woodward. I have kept the 
taxes paid on the land ever since my purchase. The agricul- 
tural interest in the land is now owned by myself, Fred Rey- 
nolds and Southard. I did at one time own the agricultural in- 
terest, but sold it, reserving the mineral interest. This was about 
three or four years ago. I uncoveredsome of the ore, and got 


out some of the ore on the land in 1881. 
This was all the testimony. 


There is an affidavit that the mining interest in the lands is 


worth more than five thousand dollars. (36). 


In reference to the chain of title of defendant, (which, how- 
ever, is not disputed), it may be as well to say that it is pro- 
vided by statute that, “If any person shall convey any real es- 
“tate by deed purporting to convey the same in fee-simple 
“absolute, or any less estate, and shall not at the time of such 
“conveyance have the legal estate in such lands, but shall 
cé ve . ; 2 ’ . > . > 

afterwards acquire the same, the legal or equitable estate 
#% - _ ar o hae : . Ace . 
afterwards acquired shall immediately pass to the grantee ; 
“and such conveyance shall be as valid as if such legal or 


“equitable estate had been in the grantor at the time of the 


‘conveyance. 


a 


Digest Ark. St., 1874, S€C, § 32. 


The case turns partly on the construction of the following 


statute: 
SEPARATE ASSESSMENT OF MINERALS. 


“ Where the fee of the soil of any tract, parcel’ or lot of 


“land is in any person or persons, natural or artificial, and the 
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right to any mineral therein in another or others, the same 


~ 
- 


shall be valued and listed agreeably to such ownership, in 


“separate entries, and taxed to the parties owning the same 


- 
- 


respectively. 
Dig. Ark. St., 1874, Sec. §115. 
Other statutes that must be considered are as follows: 


METHOD OF MAKING ASSESSMENTS. 


“It is hereby made the duty of every person seized or hold- 

46 . , . - 7 bd } ~ . - li 2 ] ~ . - f, 
ing lands as mentioned in this act, to list the same for tax- 
“ation with the County Clerk on or before the first day of Jan- 
“‘uary of each year afterthe same shall be subject tu taxation; 
“and, in case of neglecting to list the same as aforesaid, the 
“County Clerk shall, when the same shall be thereafter listed, 
“charge on each tract so neglected to be listed, the taxes for 


“each year the same shall have been omitted after becoming 


‘liable to taxation, together with twenty-five per centum pen- 


-~ 
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alty on each of such year's taxes in addition to the taxes of 


the cuirent year.” 
ld., S€C. 5078. 


“Sec. 5116. Each Assessor shall, on or before the third 


- 
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Monday of September in the year 1876, and every fourth 


- 
i 


year thereafter, make out and deliver to the County Clerk, a 


‘‘ return in tabular form, contained in a book to be furnished 


- 
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him by such County Clerk, of the amount, description and 


value of the real property subject to be listed for taxation in 


his county, which return shall contain: 


“First: The names of the several persons, companies or 


a 
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corporations, in whose names the several tracts of reai prop- 
| 


“erty, other than town property, in each township within his 
“ district shall have been listed, and in appropriate columns, 
‘“‘ opposite each name, the description of each tract, designat- 
“ing the number of the section and part thereof, and the 
“township or survey, listed in such name, and the value of 


“ each separate tract, as determined by the Assessor. 


“ Second: The names of the several persons, companies 
“or corporations, in whose names the several lots of real 
‘‘ property in each town or city in his county shall have been 
‘listed; and in appropriate columns, opposite each name, the 
‘‘ description of each lot and the value thereof as determined 
“by the Assessor; and such description shall designate the 
‘town or city, and the number of lat and part thereof; and, 
“if a part of a lot is listed, it shall .state the number of feet 
‘‘along the principal street on which it abuts. If the name 
“of the owner of any tract of land or lot shall be unknown, 
“the word ‘unknown’ shall be entered in the column of 
“names opposite said tract or lot; in making such rertnrn 
“‘each separate tract of land in each township shall be 
“placed according to the numerical order of the sections, and 
“each town or city lot according to the numerical order of 
“lots or blocks, which return shall be as near the following 


“form as may be practicable: 
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“Sec. 5121. Any person listing real estate for assessment 
2 2 

‘* may present to the Assessora written description of the same, 
“and the Assessor, after having entered the same upon the 

“a ym . " - . m.. . 
assessment list, shall return the same to him, with a certifi- 
“cate verifying the same as the assessment list furnished by 


“such person for the assessment of that year. 


“Sec. 5122. The Collector shall cause, when so requested, 
“his receipt for taxes to correspond with the written descrip- 
“tion in the list certified by the Assessor, when presented by 
“the tax payer, whether such written descriptions agree with 


“the tax-books or not. 


“Sec. 5123. Such tax receipts, when accompanied with 
“‘such written descriptions, shall be a protection against sale 


“or forfeiture of the land therein described.” /d. 
THE EFFECT OF A TAX DEED AS EVIDENCE. 


“Sec. §206. At any time after the lapse of two years 
“from the time of sale of any tract or lot of land for taxes, if 
“the same shall remain unredeemed, the County Clerk, or any 
“of his successors in office, on the production of the certifi- 
“cate of purchase, shall execute and deliver to the purchaser, 
“his heirs or assigns, a deed of conveyance, for the tract or 
*‘lot described in such certificate. In case the certificate of 
‘“‘ purchase has been assigned, the County Clerk shall briefly 
‘recite the fact in the deed. The deed so made by the 
“ County Clerk shall be acknowledged and recorded in the 
‘‘same manner that other deeds and conveyance of real estate 
“are required to be acknowledged and recorded by the laws 
“of this State, and shall vest in the grantee, his heirs and 


“assigns, the title to the real estate therein described; and 
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shall be received in all courts and places where the title of 
the real estate thereby conveyed is involved, as conclusive 
evidence that each and every act and thing required to be 
done by the provisions of this act had been complied with; 
and the party offering such deed in evidence shall not be re- 
quired to produce the assessment, appraisement, notice of ‘ 
sale, nor any other matter or thing, as evidence to sustain 


such conveyance and the title thereby acquired: Provided, 


‘however, That the party controverting such deed and the 


title thereby conveyed may, for the purpose of defeating or 


invalidating the same, show either one of the following facts 


only : 


“ First. That the land conveyed by such deed was not 


subject to taxation at the time of the assessment thereof, 


-~ 
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under which assessment such sale was made. 


»* 
“ Second. That the taxes due thereon had been paid ac- 
“cording to law before the sale. 
“ Third. That such land had been duly redeemed accord- 
“ing to law, before the execution of such deed. 
“ Fourth. That such land was the property of a femme 
“ covert, an insane person, a minor, or a person in confinement 
“at the time the land was sold and the deed executed.” 
ERKORS IN ASSESSMENTS. 
‘ 


“Sec. 5215. No sale of any land or lot for delinquent 
“taxes shall be considered invalid on account of its having 
“been charged on the tax-book in any other name than that 
“of the rightful owner: Provided, That such land or lot be, 


“in other respects, sufficientiy described on the tax-book, and | 
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‘‘the taxes for which the same is sold be due and unpaid at 


“the time of such sale.’ 


CORRECTION OF ERRORS OF DESCRIPTION, 


‘‘He (the County Clerk) shall from time to time correct 
‘“‘any errors which he may discover in the name of the owner 
“in the valuation, description, or quantity of any tract or lot 
“ contained in the list of real property in hiscounty.” /d., sec. 

5140. 

“Sec. 5124. Whenever any person shall ascertain that an 
“ error has been made in the description of his lands, either by 
“the Assessor, in listing the same, or by the Clerk in making 
‘out the tax-book, he may present such certified description 
“to the County Clerk, who shall correct the error in accord- 
“ance therewith on the margin of the assessment list in his 
“office, and certify such amendment to the Collector of his 


‘county, who shall make a like amendment on the tax-book.” 


/d. 


LIMITATION AS TO SUITS AGAINST PURCHASERS AT TAX SALES. 

“Sec. 5217. All actions to test the validity of any pro- 
*‘ ceeding in the appraisement, assessment or levying of taxes 
“upon any land or lot, or part thereof, and all proceedings 
‘‘ whereby is sought to be shown any irregularity of any offi- 
“cer, or defect or neglect thereof, having any duty to perform 
“under the provisions of this act in the assessment, appraise- 
“ment or levying of taxes, or in the sale of lands or lots de- 
“linquent for taxes, or proceeding whereby it is sought to 
“ avoid any sale under the provisions of this act, for irregu- 
“larity or neglect of any kind, by any officer having any duty 


“or thing to perform under the provisions of this act, shall 


as § Sau 


“be commenced within two years from the date of sale, and 


“not afterward.” 


‘No action for the recovery of any lands or for the pos- 
“ session thereof against any person or persons, their heirs or 
“assigns, who may hold such lands by virtue of a purchase 
“thereof at Sheriff’s or Auditor's sale for the non-payment of 
“taxes, or who may have redeemed the same from the Auditor 
“of this State by virtue of any act providing for the redemp- 
“tion of lands forfeited to this State for the non-payment of 
“taxes, or who may hold such land under an Auditor's deed, 
“commonly known as a donation deed, shall be maintained 
“unless it appear that the plaintiff, his ancestor, predecessor 
‘‘or grantor was seized or possessed of the lands in question 
“within two years next before the commencement of such suit 


“oraction.” /d., sec. 4117. 


GENERAL STATUTE OF LIMITATIONS AS TO LANDS. 

‘‘ No person, or persons, or their heirs, shall have, sue or 

“ maintaia any action or suit, either in law or equity, for any 
“lands, tenements, or hereditaments, but within seven years 
“next after his, her or their rights to commence, have or 
“maintain such suit shall have come, follow or accrued; and 
“ that all suits, either in law or equity, for the recovery of any 
“lands, tenements or hereditaments shall be had and sued 
“within seven years next after title or cause of action ac- 


’* 
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* crued 


/d., S€c. Jil3. 
This language is followed in the same section with excep- 
tions in favor of minors, married women and lunatics, not perti- 


nent in the present inquiry. 


‘ 
‘ 
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ASSIGNMENT OF ERRORS. 


1. The court erred in‘ holding that the tax sale did not 


carry the entire estate in the land to the purchaser. 


2. Thecourt erred in holding that the plaintiff's claim was 


not barred by the statutes of limitations. 


. 
3. On the whole case as presented, the court erred in ren- 
dering a final decree for the plaintiff, when it should have dis- 


missed his bill for the want of equity. 


ARGUMENT. 


1. By the laws of Arkansas, a tax sale of land cuts off all 


claims of every kind, and is good against all the world. 
Merrick v. Hutt, 15 Ark., 34}. 
Cratg e’. Flanagin, 21 id., 322. 
Biscoe v. Coulter, 18 id., 440 


2. For more than thirty-three years the plaintiff failed to 
assess any interest in the land. In the meantime it does not 
appear that any one knew that there were any minerals on it. 
Evidently the statute was not intended to apply to a case of 
possible and undiscovered minerals; for they could not be 


assessed at all, having no known value. The statute must re- 


ceive a reasonable construction. 


Assessments are made from external observation. When 
there is anything on a tract of land to indicate that there are 
any minerals that are worked or that have been explored, it is 
intelligible that an Assessor shall be required to examine the 


county records, if need be, so as to make his assessment accu- 
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rate; but it is not reasonable to hold, as the court below did, 
that the Legislature intended that every Assessor should be 
presumed to have a perpetual knowledge of the contents 
shown by the millions of conveyances on record, or on file, in 
the County Recorder's office; for this would be to ascribe to 
every Assessor a capacity which it is known that no human 
being ever possessed. Merely possible property is not taXa- 
ble. As no minerals had been discovered on the land prior to 
the tax sale, there were none to be assessed; as the plaintiff 
virtually asserted by not putting his claim on the assessment 
list. For the purposes of an assessment minerals that are not 
known, and which therefore have no ascertainable value, can 
not be said toexist. De non apparentibus, et non extstentibus 
eadem est ratio. To hold otherwise in this case is to forget 


that the law is a practical science, dealing with practical things. 


3. Under the laws of Arkansas, the name of the owner of 
a tract of land need not appear on the assessment book; and 
if a wrong name is given on it, the assessment will not be 


thereby invalidated. The statute so provides. 
Merrick v. Hutt, 15 Ark., 331. 
Worthen v. Ratcliffe, 42 id., 343. 


The court below seemed to think that the surface of the 
land alone was assessed in the present instance; but such was 
not the case. The lands were described in the assessment 
according to the public surveys, without qualification; and 
the land as thus described extended from the center of the 
earth to the stars, and beyond. Had the lands been assessed 
minus the minerals, then the court below would have been 


correct. 
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The land was not described as surface land, but it was de- 
scribed as all other lands in the State are described, that is, ac- 
cording to the public surveys. Under the description in ques- 
tion it would be as correct to say that the surface lands were 
not described as to say that the mineral lands were not de- 


scribed; for the description covers both equally. 


If the plaintiff was not content with that description the 
law afforded him ample means to have it corrected. If he 
failed to make the correction he is bound now by his acquies- 
cence; for the law was not made to promote ingenious and in- 


definite tax dodging. 


In Gossett v. Kent, 19 Ark., 617, it appeared that the law 
required that the lands of residents and non-residents of the 
county in which the lands lay should be placed on separate 
lists; and that the methods of collecting the taxes on 
these two lists was very different. In the case of the 
resident land owner the collector was compelled to exhaust 
his personalty before selling the land, and if that was 
not done the sale was void; as held in /ones v. McLain, 
23 Ark., 429. But in Gossett v. Aent the court heid that 
if there was an error in the assessment, by which lands 
were put on the wrong list, the sale would be valid if 
the appropriate proceedings, in accordance with the law 
governing that list, were had, on the ground that it was the 
fault of the land-owner that he had not had the proper correc- 
tion made in the time and in the manner allowed by law. The 
court said: 

“Tf non-residents have any fears that their lands may be 
“improperly placed in the resident's list, and sold without the 


“right of redemption, let them see to the assessment list when 


= 


“it is returned; and if an error has occurred, let them apply to 
“the County Court at the time fixed by the public law for that 


‘‘ purpose, and cause the error to be corrected.” 

And so whenever no correction is applied for, or made, 
the character of the lands becomes fixed as against all the 
world. 

Worthen v. Ratcliffe, 42 Ark., 343. 

The assessment in all respects hasthen the force and effect 

of a judgment, and cannot be collaterally attacked. 
Twombly v. Kimbrough, 24 td., 467. 
Jacks v. Dyer, 31 td,, 341. 
McDermott v. Scully, 27 td., 228. 

As was said by the court in Garibaldi v. Jenkins, 27 Ark., 
g56, ‘“ There must be a point at which it is determined” whether 
the lands have been properly assessed, after which it becomes 
“a matter adjudicated,” “and all parties concerned were there- 
“after bound by such determination, and the lands were then 

> **subject to advertisement, sale and redemption according to | 
“ their status on the assessment lists.” 

‘As to the effect of a tax deed as evidence, the Supreme 

Court of Arkansas has decided that the statute only has the 


effect to make the deed fvima facie, and not conclusive evi- 


dence of the regularity of the sale. 
Cairo R. R. Co. v. Parks, 32 Ark., 132. 
State v. Newton, 33 td , 284. 


Little Rock R. R. Co. v. Payne, td., 820. 
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Hickman v. Kempner, 35 id., 508. 


Clayton wv. Johnson, 36 td., 414. 


However, nothing was attacked in the case except the 
assessment; and that was quite as regular as any assessment 


that was ever made. 


4. And then as to the statutes of limitation; and first, as 
to the statute of two years applying to tax sales. This statute 


begins to run from the day of sale. 
Radcliffe v. Scruggs, 46 Ark., 104. 


Admitting, for the sake of argument, that the assessment 
was irregular, yet the tax deed gave a color of title under 


which the statute would run. 

Radcliffe v. Scruggs, ubt supra. 
Logan v. Jelks, 34 Ark., 547. 
Pillow v. Roberts, 12 id., 822. 
Eliott v. Pearce, 20 td., 516. 
Pleasants v. Scott, 21 td., 374. 
Cooper v. Brooks, 20 id., 546. 
Pillow v. Roberts, 13 How., 472. 


This suit was brought January 8, 1886. Frank P. South- 
ard bought the land on the 14th day of December, 1878, and 
immediately went into possession of it (28), seven years and 
twenty-five days before the suit was brought. The first mineral 
that was ever taken out of the land was in 1881. (See testi- 
mony of Case, 35.) This was soon after the deed was made by 


Southard ; which was on the 17th day of December, 1881, (9), 


ame § 8 au 


As tothe general statute of limitations, the evidence clearly 
shows a continuous adverse possession by appellant and its 
predecessors in title for more than seven years before this 


suit was begun. 


5. But even if we were wrong as to these points, it would 
still follow that after such a long delay the plaintiff would be 


remitted to his remedy at law to establish his title. 
Reid v. Gifford, 6 Johns. Ch’y, 20. 
Parker v. Winnipiscogee Co., 2 Black, 552. 


Respectfully, 
U. M. ROSE, 
G. B. ROSE. 
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In the Supreme Court of the United States. 


OCTOBER ‘TERM, 1880. 


THE KEYSTONE MANGANESE AND TRON Co., Appellant, 
v. 


MAtTYT. MARTIN, 
ADDITIONAL BRIEF FOR APPELLANT. 


The Cascs cited by counsel for appellee SCC TH to us noft 


to be in point. 


In Logan wv. Washington County, 29 Penn. St., 373. 
the court only held that surface lands and mineral interests 


in the same lands might be separately assessed. 


In order to understand the decision in Ca/dwe//v. Cope- 
land, 37 /d., 427, cited also by counsel, it will be well to 
examine the previous report of the same litigation, in Ca/d- 
well v. Fulton, 31 ld., 475; trom which it will appear that 


the coal on one of the tracts was severed by deed from 


the surface land. The controversy arose between parties 


holding under mesne private conveyances; and the court 


| 

; 

‘ 

‘ 
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: 
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held that the occupant of the surface land could not by con- 
tinuous occupation thereof acquire title by limitation, with- 
out showing an actual occupation of the minerals as well. 
The reason was plain; since the defendant, in the absence 
of adverse possession of the coal itself, was presumed to 
hold in accordance with the terms of his deed , and this 
holding was not inconsistent with the tithe of his adversary. 

The case at bar is wholly different; for the appellant 


does not claim under any deed limiting the quantity of the 


estate. Phere is, therefore, no estoppel, and no qualihed 
holding, The assessment ostensibly and actually covered 
the whole estate. As this was’ acquiesced in by the owner 


of the minerals, and the sale proceeded, there is nothing 
anywhere in appellant's tithe which will make its occupation 
that of a trustee for the tormer owner or owners oft any ¢s- 
tate therein; for there is no privity between it and them, 

It is not necessary lor the holder under a tax deed to 
produce in evidence the chain of title of those who owned 
the lands described in it prior to the tax sale; but if the law 
voverning the assessment, levy and sale has been complied 
with, then the tax deed ‘‘becomes conclusive evidence of 


title in the grantec, according to is extent and purport.’ 
4 Black. laa /itles, SEC « S45. 


The purchaser does not hold under the former owners. 


His title is paramount 


Respectfully, 
U. M. Rose, 
G. B. ROsE. 


In the Supreme Court of the United States. 


THE KEYSTONE MANGANESE AND IRON COMPANY, 
No. 313. VS. 


MATT. MARTIN. 


BRIEF FOR APPELLEE. 


UNTOMELL & BETTIC. LITTLE ROOK. 
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In the Supreme Court of the United States. 


THE KEYSTONE MANGANESE AND IRON COMPANY, 
No. 31}. Vs. 


MATT. MARTIN. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE. 


The plaintiff, Matt. Martin, owned and was in possession 
of the N. W. % of the N. W. ¥& of section 3, township 14 
North, range 7 West, on the 27th day of June, 1853, and 
on that day sold and conveyed the same to one Thomas C., 
Smith, reserving the mineral therein by a clause in the deed 
as follows: ‘‘I, my heirs, representatives and assigns are to 
have, and I do hereby retain to myself and them, a_perpet- 
ual and unlimited right in fee to all the stones and minerals 
that may be in or upon said lands, and full and unques- 
tioned power and right to enter said lands for the 
purpose of digging, quarrying and mining upon said 


lands; with full power and right of ingress and egress 
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thereto and therefrom, and upon said lands to remain 
and erect buildings thereon, and to use such timber and 
other materials as may be convenient anc proper forthe exca- 
vation, preservation, manufacture and removal of such stones 
and minerals and improvements as may be connected with the 
working of said stones and minerals, it being well understood 
by the parties hereto that the right of sale and allelseis hereby 
conveyed to said Thomas C. Smith, except the right to the 
stones and minerals on said lands, which, with all needful 
and proper rights and privileges to obtain, prepare for mar- 
ket and remove the same, are expressly reserved from 


’ 


’ 
sale. 


The deed was filed for record and recorded in the office 
of the recorder of the county in which the land was Situated, 
on the §th day of December, 1853. The recording laws of 


this State are as follows: 


‘‘Every deed or instrument of writing. conveying or 
affecting real estate, which may be acknowledged or prov- 
ed and certified as prescribed by this Act, may, together 


with the certificate of acknowledgment, proof, or relinquish- 


, ment of dower, be recorded by the recorder of the county 


where such land to be conveyed or affected thereby shall be 


situated. o 


‘* Every deed, bond or instrument of writing affecting 


the title in law or equity to any property, real or personal, 


within this State, which is or may be required by law to be 


acknowledged or proved and recorded, shall be construc- 


tive notice to all persons from the time the same is filed for 
record in the office of the recorder of the proper county.’’ 


Digest of Statutes of 1874, Secs. 664 and 670. 


Smith died and the control of the land passed to one 

om Robert A. Childress, as administrator of his estate, and was 
by him assessed for taxation in the year 1874. The revenue 

Act in force in this State in 1874, at the time the land was 

assessed, contained the following provisions, which throw 


some light on the questions involved in this case: 


SECTION 5078. ‘‘ It is hereby made the duty of every _, Landown. 
clerk. 


person seized of or holding lands, as mentioned in this Act, 
to list the same for taxation with the county clerk on or 
before the first day of January of each year, after the same 
J. _ Shall be subject to taxation; and in case of neglecting to list 
the same as aforesaid, the county clerk shall, when the same 
, shall be thereafter listed, charge upon each tract so neglected 
to be listed the taxes for each year the same shall have 
been omitted after becoming liable to taxation, together with 
twenty-five per centum penalty on each of such year’s taxes, 


in addition to the taxes of the current year.’’ 


SEC. 5113. ‘‘ Each assessor shall, at the time he is re- Date 
quired to make his return of taxable property to the county 
clerk, also deliver to him all the statements of property which 
he shall have received from persons required to list the same, 
arranged in alphabetical order, and the county clerk shall 


’ 


carefully preserve the same in his office for two years.’ 


e SEC. 5114, ‘‘ Each assessor shall, at the time of taking 


Rule for 
valuing real 
estate, 


Minerals, 
how assessed 


a list of personal property, also take a list of all real property 
situate in his county that shall have become subject to taxa- 
tion since the last previous listing of property therein, with 
the value thereof estimated agreeably to the rules prescribed ; 
** * * * * and shall make return thereof to the county 
clerk at the same time he is required to make his return of 
personal property to the county clerk; he shall describe the 
tract or lot of real property on which each of such structures 
shall have been erected, the kind of structure so erected and 
the true value thereof; and in case of the destruction by fire, 
flood or otherwise of any building or structure of any kind, 
over one hundred dollars in value, which shall have been 
erected previous to the the last valuation of the land on 
which the same shall have stood, or the value of which shall 
have been added to any former valuation of such land, the 
assessor shall determine, as near as practicable, thé value of 
such structure, and make return thereof tothe county clerk, 


as in this section provided.’’ 


SEC. 5115 ‘‘ Each separate parcel of real property 
shall be valued at its true value in money, excluding the val- 
ue of crops growing thereon; but the price for which such 
real estate would sell at auction, or at a forced sale, shall not 


’ 


be taken as the criterion of such true value.’ 


‘* Where the fee of the soil of any tract, parcel or lot: of 
land is in any person or persons, natural or artificial, and the 
right to any minerals therein in another or others, the same 


shall be valued and listed agreeably to such ownership, in 


eet 


separate entries, and taxed to the parties owning the same 
respectively.’’ 


‘* SECTION 5116. Each assessor shall, on or before the _Assessment 
third Monday of September, in the year 1876, and every 


real estate 


fourth year thereafter, make out and deliver to the county 
clerk a return in tabular form, contained in a book to be 
furnished him by such county clerk, of the amount, descrip- 


tion and value of the real property subject to be listed for 


taxation in his county, which return shall contain: 


First. The names of the several persons, companies or 


corporations, in whose names the several tracts of real 
property, other than town property in each township within 
his district shall have been listed, and in appropriate columns, 
opposite eaeh name, the description of each tract, designating 
the number of the section and the part thereof, and the town- 
ship or survey, listed in such name, and the value of each 
separate tract, as determined by the assessor. 


Second. * * * * * If the name of the owner of 
any tract of land or lot shall be unknown, the word ‘‘unknown’”’ 
shall be entered in the column of names opposite said tract 
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with the following affidavit: 
I, ————,, assessor, do solemnly swear that the forego- 


ing is correct, and that I have appraised each tract or lot 
of land at its true value in money. 


So help me, God.’’ 
‘*SEC. 5117. 


It shall be the duty of each assessor to ,Duty of as 


to 
i 
make out, from such sources of information as shall be in his 'ist_ of lands 


make correct 


ssessed. 
power, a correct and pertinent description of each tract and 


* 4 . 
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lot of real property in his county; and, when he shall deem 
it necessary to obtain an accurate description of any separate 
tract or lot in his county, he may require the owner or 
occupier thereof to furnish the same, with any title papers 
he may have in his possession; and if such owner or occupier, 
upon demand made for the same, shall neglect or refuse to fur- 
nish a satisfactory description of such parcel of real property to 
such assessor, he may employ a competent surveyor to make 
out a description of the boundaries and location thereof, and 
a statement of the quantity of land therein, and the expense 
of such survey shall be returned by such assessor to 'the 
county clerk, who shall add the same to the tax assessed 
upon such real property ; and it shall be collected by the 
collector of the county with such tax, and, when collected, 
shall be paid on demand to the person to whom the same is 
due; and he shall in all cases, from actual view and from the 
best sources of information within his reach, determine as 
near as practicable the true value of each separate tract and 
lot of real property in his county, according to the rules 
prescribed in this act for valuing property; and he shall note 
in his plat-book, separately, the value of all houses, mills and 
other buildings, which shall be carried out as a part of the 
value of such tracts, He shall enter on his plat-book the 
number of acres of arable or plow.land, and the number of 


acres of wood or uncultivated land in each tract.’’ 


‘*Sec. 5118. For the purpose of enabling the asssssor 
to determine the value of buildings and other improvements, 


he is hereby authorized to enter, with the consent of the 


we 
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owner or occupant thereof, and fully to examine all buildings 
and structures, of whatever kind, which are not by law 


expressly exempted from taxation.’’ 


‘*Sec. 5119. The assessor, at the time of making the 
assessment of real property subject to taxation, shall enter 
in a separate list pertinent descriptions of all burying-grounds, 
public school houses, houses used exclusively for public 
- worship; and institutions of purely public charity, and public 
buildings and property used exclusively for any _ public 
purpose, with the lot or tract of land on which such house or 
institution or public building is situated, and which are by 
law exempt from taxation, and the value thereof. If such 
property is held and used for other public purposes, he shall 


state by whom or how it is held.”’ 


‘*SECTION 5130. The county clerk of each county Duties of 


county clerk. 


shall, on or before the first day of March, 1876, and every 
fourth year thereafter, make out and deliver to the assessor 


of each county an abstract, from the books of his office, con- 
taining a description of each tract and lot of land situate in 
the county, with the name of the owner, if known, and the 
number of acres or quantity of land contained therein, as the 


same shall appear on his books.’’ 


‘* SEC. 5134. In all cases where any county clerk, by. une 


inadvertance or mistake, shall have in any year omitted or 
hereafter shall omit, to enter on the tax-book of his county 
any lands or lots, or parts of lots, situate in his county, 


subject to taxation, it shall be his duty to enter the same on 


the tax-book of the next succeeding year, and to add to the 
taxes of the current year the simple taxes of each and every 
preceding year in which such lands or lots shall have so 


escaped taxation.’’ Digest of Statutes of 1874. 


The land was sold for taxes in 1876, under the assess- 
ment of 1874, above referred to, and purchased by Elisha 
Baxter, to whom a tax deed in due form was executed by 
the proper officer by the general description of the land given 


above. The defendant claims title under this tax deed. 


ARGUMENT. 
The legal questions presented by this record are: 


1. Were the minerals in the land embraced in the as- 


sessment and sale? 


2. If not, has the defendant acquired title by limi- 


tation? 


That there may be a separate interest and ownership in 
the soil, and in the minerals on or under the soil, is not con- 
troverted, nor is it denied that the respective interests in the 
land described in the pleadings were the subject of separate 


ownership as alleged by the plaintiff. 


That being the case, the provision of the statute re- 
quiring that they should be assessed separately, according to 
such ownershlp, was mandatory. The assessor had no 


power or authority to embrace the separate interests in one 


assessment, even if he had attempted to do so. The facts, 
as disclosed by the record, however, show very clearly that 
no attempt was made to assess the plaintiff's interest. The : 
land was listed by Robert A. Childress, the administrator of 
the estate of Smith, the plaintiff's vendee; he testified on 


that point as follows: 


‘*T assessed this land in connection with other lands be- 
longing to T. C. Smith’s estate in the year 1874; a Mr. 
Daniel McElvane was the assessor. When I say I assessed 
the land I mean to say that I gave Mr. McElvane, as assessor, 
the numbers of this and other lands. I assessed this land as 
administrator of the estate of Thomas C. Smith. At the time 
I assessed the land, in 1874, 1 was administrator of the 
estate of Thomas C. Smith. The date of my mortgage, giv- 
en by Thomas C. Smith, was dated in 1855, or thereabouts. 
At the time I took my mortgage on the land I knew the 
character of the title. I had in my possession the deed from 
Matt Martin to Thomas C. Smith. The information that I 
had from the deed, from Smith and from Martin, was, that 
Thomas C. Smith only held the agricultural interest, and I 
heard Smith say that he did not claim the mineral interest in 
the land, but only claimed the agricultural interest; the 
mineral interest belonged to Matt Martin. The interest of 
Thomas C. Smith in the land was whatever interest Matt 
Martin had in the agricultural interest in said land. My im- 
pression was that one George Martin had an interest—this 
tract of land. I never claimed any interest in the mineral in 


said land, either as administrator or under my mortgage, for 
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the reason that at that time Matt Martin owned the mineral 
in said land, as shown by the deed in my possession, as 
above referred to. At the time I assessed the land, in 1874, 
I don’t recollect anything said about the mineral. I gave in 
the land just as I gave in my land, and other lands. * * 
* * * In giving in lands I generally gave them in as 
other land in the neighborhood was assessed, without regard. 
to mineral. This land in 1874, I see from the record, was 
assessed at $104.00. * * * * * Ido not know of 
any one else assessing the mineral interest in this land. I 


know of no assessment of the land except my own assess- 


ment.’’ Record, 33-4. 


The learned counsel for defendant lays emphasis on the fact 
that the plaintiff did not assess his interest; this may be true, 
and we may concede that the law contemplated he should 
do so. But it was made the duty of the clerk to list, and of 
the assessor to assess it, as well; and the statute clothed the 
assessor with ample power to enable him to perform that duty ; 
it likewise required the County clerk, who was ex-officio re- 
corder, to make out lists of all lands subject to taxation from 


the records of his office and furnish them to the assessor. 


The statute further provided against the loséit revenue, 
by the omission of property subject to taxation drom the 
assessment lists, by making it the duty of the clemk %e enter 
the same on the lists and extend the back taxes against 


them. e. 


It was the duty of the clerk and assessor to list, and 
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assess separately, according to ownership, the several interests. 
in the land; the deed making the severance in the ownership. 
of the mineral was recorded in the office of the clerk. The 
failure on the part of the plaintiff was not, as was said by the 
Court below in the Opinion in this case, equivalent to a list- 
ing or assessment, nor did it dispense with the provision of 


the statute requiring the interests to be assessed separately. 


The question as to the proper mode of assessment when 
there is a divided ownership, as in this case, arose in respect 
to coal lands, and was decided without reference to any 
statutory provision, by the Supreme Court of Pennsylvania, 
in the case of Logan v. Washington county, reported in 29: 


Pa., St. 373. 


Levi Bentley owned seventy-five acres of land and Logan 
owned the coal therein. The question was whether the 
mineral should be assessed separately to Logan. Theopinion 
of the Court on that point was as follows: ‘‘The taxing 
officers of Washington county have decided that, where the 
owner of coal land has sold out the right to take all the. coal 
that is in his land, and retained the land itself, the owner of 
the land and the owner of the coal are each taxable accord- 
ing to their several interests, and we are not able to say that 
this is wrong. The question seems to us a very reasonable 
one. The assessors are required to value for taxation all 
real estate according to its selling value,’’ (see our statute 
above copied, Sec. 5115.) ‘‘and this, of course, is measured 
by all the circumstances and advantages that tend to en- 


hance its price, of which coal is a most important item. The 
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coal is therefore necessarily included in the valuation, if it is 
accessible, and some person must pay the tax upon it. The 
only question is, shall it be paid by the owner of the coal, or 


by one who does not own it? To this there can be but one 


answer. There isa divided ownership of the land, and there _ 


ought to be a divided taxation. The case is not at all singular 


in its principle. Where one man owns land, and another 
a rent issuing out of it, both are separately, taxable according 
to their interests. So it is where the privilege of wharf or 
ferry, or fishery belongs to one and the land to another. 
These cases are expressly mentioned in the tax law, and they 
do not exclude other cases involving the same principle, 


but rather include them.’’ 


It is contended by counsel in argument that the existence 
-of mineral in the land was not known. I think counsel is 
mistaken as to the fact. The deed itself is evidence to the 
contrary, and Childress, the administrator, and the party who 
listed the land, testified: ‘‘ The information that I had from the 
deed, from Smith and from Martin, was that Thomas C. 
Smith only held the agricultural interest, and I heard Smith 
say that he did not claim the mineral interest in the land, but 
only the agricultural interest. Zhe mineral interest belonged 


to Matt Martin.’’ (Record 33.) 


Case testifies that he purchased the mineral from Polk 
Southard in 1881. (Record 35.) 


However the facts may be, neither the exploration, or 


the mining of the minerals on the land was essential to the 
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severance of the ownership. The existence of minerals and! 


the separate ownership thereof was all that the law 


required. 


The cases cited below establish this proposition. 


Moreover, if the contention is true it proves that the 


mineral was not included in the assessment. 


It is true, as contended by the learned counsel, that under 


our laws the name of the owner need not appear on the 


assessment, and that the use of a wrong name will not invali- 


date the assessment; but that rule does not have the effect to. 


enlarge the scope of the assessment, or to extend the descrip- 


tion to separate property not properly included in it under 


the statute. 


It could no more have the effect of including 


the mineral, in case of a separate ownership, than it would to 


include an interest in atract of land separated by perpendicular 


lines from the tract described. Counsel says the land was des- 


cribed according to the public surveys, without qualification, and 


‘fextended from the center of the earth to the stars, and be- 


yond.’’ Had the land been assessed, minus the minerals, then, 


he says, the ruling of the Court below would have been correct. 


Fortunately there are many decisions that throw light on that 


question, some of which will be cited in this brief. 


The rule 


is that the possession of the surface, or the description of the 


tract by metes and bounds or according to the public surveys 


of the country, are not treated as inconsistent with the separate 


ownership of the minerals, or as casting a cloud on the title 


of the owner of the minerals. 


2nd. The Circuit Court found that there was not seven 


years possession of the surface and no possession at all of 
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the mineral interest; that the plea of two years limitation, 
applicable to tax sales, failed as to the mineral because the 
proof failed to show the requisite possession; and further 
held that this statute did not apply, because there was aever 


any assessment or sale of the mine for taxes. 


First. 'm regard to the proof of possession. Frank P. 
Southard purchased the land from Baxter, who held the tax 
deed, in December, 1878, and in January, 1879, contracted 
to sell it to his brother, Polk D. Southard, who moved on it 
the 12th of March, 1879. (See testimony of the two Sooth- 


ards, 28-30. 


This is the earliest period at which any one is shown to 
have been in possession of the surface. This action was _ be- 
gun in January, 1886, and within less than the statutory 


period. 


There is no evidence that the defendant's predecessors in 
title were ever in continuous possession of the minerals, or ° 
worked the mine beyond an occasional trespass, as shown by 
Case,who says he got some ore out of the land in 1881( Record, 
fp. 35), and Polk Southard, who testified that he moved off 
of the land the 1st of March, 1884, and as long as he held it 
he used it for agricultural purposes. (Record. p. 30.) He 
states further that he mined some on the land for one Wood- 
ward (who seems to have been a stranger to the title) in 
1882 or 1883; that the plaintiff called his attention to it in 
1884 and threatened to sue him; that he had stopped mining 


some months prior to the meeting with plaintiff. 
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Case also testified that Polk Southard mined on this 
tract for Woodward ( Record, p. 35), evidently referring to 
the same mining that Southard testified in regard to. 


This is all the evidence on the subject, and does not 
establish any continuous working of the mines, or, indeed, 
any work whatever since that claimed to have been done by 
Polk Southard in 1882 or 1883, save the trespasses alleged 
to have been committed by the defendant in the latter part 
of 1885. 


Second. The statute of two years, pleaded by the 
defendant, applies exclusively to lands assessed and sold for 
the non-payment of taxes and held under a tax deed, If 
the mineral interest in the land was embraced in the assess- 
ment and sale, that proceeding transferred the title to the 
purchaser, and the defendant does not need the protection 
of the statute; but if, as I contend, the interest of the plaintiff 
was not covered by the assessment, then that interest is not 
and was never held by the defendant and those under whom 
he claims ‘‘by virtue of a purchase thereof for the non- 


payment of, taxes.’ 


Third. The possession of the soil under the tax deed 
was not adverse, because it was not inconsistent with the 


plaintiff's right to the mineral. 


This doctrine was very clearly announced by the Supreme 


Court of Pennsylvania, in the case of Caldwell v. Copeland, 


37 Pa. St. 427. The court held that after a severance, 
whether by deed or reservation or grant, the possession of the 


surface ceased to be the possession of the mineral. 
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And again in the case of Armstrong v. Caldwell, 53 


lbid., the Court announced the rule in the following language : 


‘It is, no doubt, the general presumpticn that a party 
who Has possession of the surface of the land, has possession 
of the sub-soil also, because, ordinarily, the right to the sur 
face is not severed from the right to the strata below the sur- 
face. But, this presumption does not exist when these rights 
are severed. Each thenbecomes a distinct possession. In such 
acase, the possession of the surface, following the right, 
is as distinct from the possession of the minerals or sub-soil 
strata, which have been severed in right, as is the posses- 
sion of one tract of land from that of another in contact with 
it. Hence it is settled that when by a conveyance or reser- 
vation, a separation has been made of the ownership of the 
surface from that of the underground minerals, the owner of 
the former can acquire no title by the statute of limitations 
to the minerals, by his exclusive and continued enjoyment of 
the surface. Now does the owner of the mineral lose his 


right or his possession by any length of non-user?’’ 


On this subject Lord Mansfield says, in order to create 
an adverse possession it must not be a possession consistent 
with the claim of the party sought to be barred. Thus, he 
says, the possession of a lessee, of a joint tenant, or of a 
tenant is common, shall not bar because it is consistent with 
the claimant’s title. (//odgkinson v. Fletcher, 3 Douglas 31, 
26 English Common Law, Reports 32.) And he applied the 


doctrine thus asserted and illustrated to the case of a separate 


eel 
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ownership of the surface and the sub soil, holding that the 


possession of the surface was not inconsistent with the right 


of the owner of the minerals, and hence not adverse. 


In this connection counsel contends that admitting, for 
the sake of argument, that the assessment was irregular, 
yet the tax deed gave color of title under which the statute 
would run; and in support of this proposition cites a number 
of cases from this State, all of which have held and applied 
the doctrine that a tax deed based upon defective proceed- 
ings in the assessment, sale, etc., gives color of title and 
puts the statute in motion as fo the property embraced tn the 
tax proceeding; but none of the cases cited, nor any other 
case in the lids of the books have ever held that a tax deed 
gave color of title to land not embraced in the assessment 
and sale. In truth the argument is but an attempt to divert 
attention from the point involved. We do not contend that 
there was any irregularity in the assessment. It was, so far 
as we know, valid in every respect and binding as to thesub- 
ject matter of the assessment. 

Respectfully, 
J. M. MOORE, 
kor Appellee. 
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Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 


THE KEYSTONE MANGANESE AND IRON COM- 
PANY, APPELLANT, 


versus 


MATT. MARTIN. 
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APPEAL FROM THE CIRCUIT COURT OF .THE UNITED 
STATES FOR THE EASTERN DISTRICT OF ARKANSAS, 


BRIEF FOR APPELLAS*. 


STATEMENT OF CASE. 


The statement of the case made by appellaut’s counsel in 
their brief is not controverted except in so far as the same 
is qualified by the statement of the case in the brief of my 
associate counsel (J. M. Moore, Esq.) for appellee, and also 
by the following facts: 

Frank P. Southard testifies (Record, page 28, beginning 
four lines from bottom of page) that what he means by 


taking possession of the land is that he cut some timber off 
the land and offered tie land for sale. How much timber 


he cut, whether one or two trees or more, does not appear. 
He did not settle upon the land, nor did he take any ore 


3 


from it; that his brother moved into a house upon the land 
in March, 1879. (Record, 28, line 15 from top of page.) 


The only ore taken from the land was taken by— 
Ist. Robert R. Case. 
2d. Polk D. Southard. 


As to the Ist, the only evidence is that of Case (Record, 
page 35, beginning sixth line from bottom), in the following 
language : 

“When I say I took possession of the mineral in this land 
after my purchase I mean that I uncovered some ore on the 
land, and also got out some ore from the land. This was in 
the year 1881, some time after my deed from Polk Southard.” 

As to the 2d, the evidence is that of Frank P. Southard, 
who says that the mining he speaks of was done by his 
brother (Polk D.) for one Woodward (Record, 29, beginning 
at the 6th line from top). Then Polk D. Southard’s testi- 
mony as to the taking of ore relates to the same trespass and 
no other (Record, page 30, beginning at line 18 from top of 
page, and Record, page 31, beginning at line 10 from the top); 
and he further says that when Martin, learning of his 
act, told him he had committed a trespass, he made no claim 
of right, but expressed his regret (Record, page 31, line 21 
from top), and that he had already stopped. (Record, page 31, 
line 5 from bottom.) 


Now, the questions are : 


1. Was the assessment, a copy of which is set forth on 
page 27 of record, an assessment of the freehold estate in 
the minerals held by Matt. Martin ? 


2. Is Matt. Martin’s claim barred by any statute of limita- . 


tions ? : 


-~ a 
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3. Upon the facts will a court of equity take jurisdiction 
and grant relief ? 


BRIEF OF THE ARGUMENT. 


Prior to the 27th day of June, 1853, Matt. Martin (ap- 
pellee) was the owner of the entire estate in the land in con- 
troversy. On that day he conveyed the land bv deed to 
Thos. C. Smith, “ subject only to this condition: that I, my 
heirs, representatives, and assigns, are to have, and I do 
hereby retain to myself and them, a perpetual and unlimited 
right in fee to all the stones and minerals that may be in or 
upon said lands, and full and unquestioned power and right 
to enter said lands for the purpose of digging, quarrying, 
and mining upon said lands, with full power and right of 
ingress and egress thereto and therefrom, and upon said 
lands to remain and erect buildings thereon, and to use 
such timber and other materials as may be convenient and 
proper for the excavation, preservation, manufacture, and 
removal of such stones and minerals and improvements as. 
may be connected with the working of said stones and min- 
erals, it being well understood by the parties hereto that the 
right of sale and all else is hereby conveyed to said ‘Thomas 
C. Smith, except to the right to the stones and minerals on 
said lands, which, with all needful and proper rights and 
privileges to obtain, prepare for market, and remove the 
same, are expressly reserved from sale.” (Record, page 37.) 

Such being the state of the title—Thos. C. Smith’s heirs 
having the fee of the soil, and the right to the mineral 
therein being in Matt. Martin—the land was in 1874 as- 
sessed as belonging to R. A. Childress, administrator of 
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Thos. C. Smith, in the following manner on the assessment 


list (Record, page 27): 


List of Real Property Assessed for Taxation in Independence 
County, Ark., for 1874. 


S State. 
F; £ 
Owner’s 7 a f ~ 
name, = : = z — For paying 
~_ 7 fon o . - 
u = = Ep - = interest on 
. = z . = 
C 2 c es = public debt. 
m 7 H ©; & - 
Childress, A.. N. W.N.W } 4 7 $51.94 $104 00 9 


R., adm’r. 


Filed May 31, 1886 
tALPH L. Goopricn, Clerk. 

Under this assessment sale was made of the land and deed 
made to the purchaser describing the land as described in 
the said assessment, and the appellant derives title from the 
purchaser at.the tax sale made under said assessment. 

Now the question is: Was that assessment an assessment 
of the right of Matt. Martin to the mineral therein ? 

The statute of Arkansas provides— 

“ Where the fee of the soil of any tract, parcel, or lot of 
land is in any person or persons, natural or artificial, and the 
right to any mineral therein in another or others, the same 
shall be valued and listed agreeably to such ownership, in 
separate entries, and taxed to the parties owning the same 
respectively.” 

Dig. Ark. St. 1874, see. 5715. 

This provision of the law was made for the protection of 

the owners of mineral interests in land. It is clearly equiv- 


alent to saying that a mere assessment of land as such in 


the ordinary way, by section or half or quarter section, shall 
not be an assessment of the minerals therein, if the minerals 
are owned by one person and the land by another. 

In order that there may be an assessment of the right to 
the mineral “ where,” in the language of the statute, “the 
fee of the soil of any tract, parcel, or lot of land is in any 
person or persons, natural or artificial, and the right to the 


? 


mineral interest in another or others,” it is necessary that 
the mineral interest be assessed eo nomine. It is not a case 
of an irregular or invalid assessment, but of no assessment 
at all. 

In the case of Adams and others vs. Briggs Lron Co., 
7 Cush., 366, the supreme court of Massachusetts says: 

“ We suppose it well settled that there may be a separate 
estate in mines and ores distinct from the /and in which they 
are found. Prima facie the owner of land is entitled to all 
the minerals as part of the fee; but this presumption may 
be rebutted by evidence showing a severance of the mines 
and a distinct estate and interest in them by grant or reser- 
vation—that is, the owner of the fee, having the general 
power of disposal, may grant all the ore and minerals and 
still remain general owner of the land, or he may grant the 
land and reserve the minerals.”. 

And in the case of Green vs. Putnam, 8 Cush., 24, it was 
held that, the reservation of a quarry of stone being of record 
in the books of the proprietary, a subsequent grantee of the en- 
tire fee got no title to the stone under the land. 

The only reasonable construction of the Arkansas statute 
is that it was intended to recognize /and as such as one sub- 
ject of assessment, and the mineral interest in the same, 
where it had been severed by grant or reservation, as another 
and distinct subject of assessment, and that the assessment 


of the former should not be considered as including the 
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latter. The presumption that the land as assessed includes 
all the minerals as part of the fee is rebutted by the fact 
that the mineral interest had been severed by reservation 
and the deed containing the reservation was of record in 
the register’s office. This record was notice to the assessor 
and to the purchaser at the tax sale, and the assessment and 
sale and deed are all to be viewed in the light of this fact; 
their nature. scope, and effect limited by this fact. 

A tax assessor is not authorized to assess and advertise 
lands for sale as the property of an unknown person when 
it appears that he could with ordinary diligence have ascer- 
tained who the real owner was, and a sale made under 
such assessment is void. 

Rapp vs. Lowry, 30 La., 1272. 
Oliver vs. Robinson, 58 Ala., 46. 


It is true it has been decided by the supreme court of 
Arkansas, in Worthen ef al. vs. Ratcliffe et al., 42 Ark., page 
343, and in other cases, that an assessment of a tract of land 
is not invalid by reason of its being assessed in any other 
name than that of the rightful owner, “ provided such land 
or lot be in other respects sufficre atly described on the tax hook, 
and the taxes for which the same is sold be due and unpaid at 
the time of such sale.” 

Now, it is argued by the appellant’s counsel that, inas- 
much as the description on the assessment list in this case 
does presumably include all from the center of the earth to 
the stars, the description is sufficient, and the assess- 
ment must be considered as an assessment of the entire in- 
terest in the land, and therefore valid. This would make 
sec. 0115 of the Digest Ark. St. 1874 merely directory, to 
be observed or disregarded at the pleasure of the assessor, 


-_ 


“ Where the fee of the soil of any tract of land is in any 
person or persons, natural or artificial, and the right to any 
mineral therein in another or others, the same shall be valued 
and listed, agreeably to such ownership, in separate entries, 
and taxed to the parties owning the same respectively.” 


By this section the other section, 5215, which says that it 
makes no difference in whose name land is assessed, is quali- 
fied and limited. Placing the two sections together, it Is 
equivalent to saying “if a tract of land is sufficiently de- 
scribed it is a valid assessment, no matter whether assessed 
to the owner or not,” with the following exception: where 
one person owns the fee in the soil and the other the mineral 
interest, the assessment shall be separate and to the respective 
owners. This isa mandatory provision, a disregard of which, 
in the language of the supreme court of Arkansas, “tends to 
prejudice the rights and interests of the land-owner. Thus 
said section 5215, Dig. Ark. Stat. 1874, quoted on page 10 
of brief for appellant, and again urged on page 14 of said 
brief with citation of authorities, is made to harmonize with 


section 5115. 


“Sec. 5215. No sale of any land or lot for delinquent taxes 
shall be considered invalid on account of its having been 
charged on the tax book in any other name than that of the 
rightful owner: Provided, That such land or lot be in other 
re spects sufficiently described on the tax hook, and the taxes for 
which the same is sold be due and unpaid at the time of such 
sale.” 


That the sale for taxes may be valid the land must be 
sufficiently described on the tax book. A mineral interest in 
land is an estate of a peculiar character; it is svi generis, and 
sec. 5115 says it shall be listed or described separately—de- 
scribed as such—for to say it shall /e /isted in a separate entry 


§ 
is equivalent to saying it shall be described eo nomine in a 
separate entry. To list for taxes is nothing more nor less 
than to enter a description of the thing to be taxed upon the 
assessment-roll. 

The other condition of a valid sale for taxes mentioned in 
see. 5215 is that the tar for which the estate is sold shall be 
ascertained and due and wapaid. 

These two conditions being complied with, there being a 
“ sufficient” description and the tax on the particular land or 
estate in land being fixed and due, the sale shall be valid, 
notwithstanding the same is listed or assessed to some other 
person than the rightful owner. 

Neither of said conditions were complied with. “ Suffi- 
ciently described” means described according to the man- 
datory requirements of the said revenue act. That is not a 
sufficient description which disregards sec. 5115. This sec- 
tion commands the mineral interest in the land, where it 
has been severed by grant or reservation, to be listed or de- 
scribed and valued in a separate entry. <A description of 
land by metes and bounds is a sufficient description in a 
deed to convey all beneath and above the surface, and such 
a description in an assessment may have been considered 
sufficient and of equal scope but for the mandatory provision 
of the statute, which says in effect it shall not be sufficient ; 
it shall not have such scope. 

Neither was the other condition, requiring the tar on the 
same to be due and unpaid, complied with. 

Suppose Martin had been present at the sale and had said: 
“T do not want my estate in said land sold or any cloud put 
upon my title by a sale under said assessment. Inform me 


what tax on my estate is due and unpaid and I will pay it.” 
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The reply would have been there‘is no sum certain which 
can be said to be due and unpaid on your estate. The estate 
of Smith’s heirs and your estate are assessed in a lump, and 
you must pay the whole tax—tlre tax you do not owe as 
well as that you do owe—without knowing how much is 
chargeable to them and how much to you; otherwise the sale 
as per the assessment will be made. 

French vs. Edwards, 13 Wallace, 506, cited in Lyon vs. 
Alley, 130 U.S., 184, lays down the rule with reference to 
mandatory and directory provisions of tax laws in the fol- 
lowing language : 

“There are undoubtedly many statutory requisitions in- 
tended for the guide of officers in the conduct of business 
devolved upon them which do not limit their power or 
render its exercise in disregard of the requisitions ineffectual. 
Such generally are regulations cesigned to secure order, 
system, and dispatch in proceedings, and by a disregard of 
which the rights of parties interested cannot be injuriously af- 


fected. Provisions of this character are not usually regarded 


as mandatory unless accompanied by negative words im- 
porting that the acts required shall not be done in any other 
manner or time than that designated. But when the requisi- 
tions required are intended for the protection of the citizen, and 
to prevent a sacrifice of his property, and by a disregard of 
which his rights might be and generally would be injuriously 
affected they are not directory, but mandatory. They must 
be followed or the acts done will be invalid.” 


We insist that the court below was correct in holding that 
there was not any assessment of the estate in the minerals, 
as required by the law, and no valid sale of the same for 
taxes. 

STATUTES OF LIMITATION. 


“Sec. 5217. All actions to test the validity of any proceed- 
ing in the appraisement, assessment, or levying of taxes 
9 
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upon any land or lot or part thereof, and all proceedings 
whereby is sought to be shown any /.regu/arity of any officer 
or defect or neglect thereof having any duty to perform under 
the provisions of this act in the assessment, appraisement, 
or levying of taxes, or proceedings whereby it is sought to 
avoid any sale under the provisions of this act for irregularity 
or neglect of any kind by any officer having any duty or 
thing to perform under the provisions of this act shall be 
commenced within two years from the date of sale and not 
afterwards.” 

With regard to this statute of limitations it is decided in 
the case of Radcliffe ef al. vs. Scruggs, 46 Ark., page 104-107, 
that “it does not operate to deprive the former owner of any 
meritorious defense ; and by meritorious defense we mean any 
act or omission of the revenue officers in violation of law and 
prejudicial to his rights and interests, as well as those juris- 
dictional and fundamental defects which affect the power to 
levy the tax or to sell for its non-payment. 

“ But while the act cannot have the free course its framers 
intended, it is still our duty to give it such effect as may be 
consistent with legal and constitutional principles, and this 
may be best accomplished by restricting its operation to 
mere irregularities or informalities on the part of officers 
having some duty to perform in relation to the assessment, 
levy of taxes, or sale. Our legislation and previous de- 
cisions have always distinguished between this class of de- 
fects, which have no tend: ney to injurious! y affect the tax-payer , 
and substantial defects, such as go to the jurisdiction of the 
levying court to levy a particular tax, or the power of 
the officer to sell for non-payment, or the omission of any legal 
duty which is calculated to prejudice the land-owner. 

“ All technical objections to the sale not actually prejudicial 
to the former owner must be brought forward within two 
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years under penalty of not being afterwards regarded when 
the tax title is assailed.” 

It was held in that case that the failure to swear to the 
assessment and delinquent lists was not an omission of such 
substantial character, being “intended to protect the inter- 
ests of the State rather than the tax-payer.” 

It was said in that case that this construction was the 
only one consistent with Constitutional principles. An act 
which should provide that the holding of an invalid deed 
unaccompanied by adverse possession should, after the lapse 
of two years, deprive the true owner of his land, it is too clear 
for argument, would be in violation of both the Federal and 
Stute constitutions. Such a transfer of one man’s property to 
another would not be “ by due process of law” even in a tax 
proceeding. If the tax proceeding is invalid and ineffectual 
to convey a good title, adverse possession would be necessary 
to affect the true owner with notice. 

The right to notice at some stage in the tax proceedings 
isa constitutional right. It may be no other notice than that 
which the tax law itself gives to all citizens, and the citizen 
has the right to assume that the mandatory provisions of the 
law will be complied with. Thelawso notifieshim. If they 
are not obeyed, and his property is conveyed to another by 
a void deed, notice by adverse possession is absolutely neces- 


sary to put the statute of limitations in operation. 


“ Whatever the character of the proceeding by which one 
is deprived of his property, whether judicial or adminis- 
trative, and whether it takes the property directly or creates 
a charge or liability which may be the basis of taking it, the 
law directing the proceeding must provide for some kind of 
notice or offer the owner an opportunity to be heard or the 
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proceeding will want the essential ingredient of due process 
of law.” 
County San Mateo vs. Sou. Pac. R. R. Co., 13 Fed. Rep., 
mss) 


low. 


Santa Clara Co. vs. Sou. Pac. R. R. Co., 185 Fed. Rep., 
OSD. 


“To give a possession the requisite characteristics of being 
visible, notorious, distinct,and definite in its extent the ouster, 
in the first place, must be of such notoriety that the owner 
may be presumed to have notice of it and its extent, and it 
must be of a continuous character.” 


Such is the rule laid down by any good text-book and the 
adjudged cases. An occasional trespass will not be suffi- 
cient. In this case there were but two takings of ore from 
the land—one by Polk Southard and one by Case, the one 
taking not having any connection with the other. 

Robert R. Case says (Record, page 35): 

“T uncovered some ore on the land, and also got out som 
ore from the land.” 


When? Howmuch? How long was he engaged in doing 
it-—one week, one day, or onehour? Did he get outa wagon- 
load for sale ora bushel for specimens? Of course, it is un- 
necessary to argue that this testimony does not establish ad- 
verse possession for seven years or two years or for any length 
of time. 

With regard to the digging of ore by Polk D. Southard, 
F. D. Southard speaks of it in his examination-in-chief 
(page 28 of Record), and in his cross-examination (page 29) 
oe 

“The mining spoken of above, the work was done by my 
brother.” 


Then his brother, Polk D. Southard, is introduced, and 
(on page 30) says: 


“T done some mining on the land. I worked under Mr. 
Woodward, who, J understood, worked under a lease from 
Case, Lapham and Einstein.’ 


And on cross-examination (p. 31) states further : 


“The mining that I done on the land was after I had sold 
the mineral right to Case, Lapham and Einstein. No min- 
eral had been taken off this land prior to my digging for it, 
as above stated.” 


This digging was not dowe under any claim of right on 
his part; but, as he says, was done at the instance of some 
man by the name of Woodward, who, so far as the record 
discloses, never had any claim of title nor pretended to have. 


be 


The witness, it is true, says he “ understood” that-Woodward 
had a lease from Case, Lapham and Einstein; but there is 
‘no evidence to show any such lease, or that Woodward in 
any way represented Case, Lapham and Einstein. This 
taking of the ore by Polk D. Southard was a mere trespass 
by strangers to the title. Polk D. Southard testifies (p. 31) 
that Martin told him he had trespassed on his mineral, and 
that he must stop, and the witness adds: “J had already 
stopped.” 

In view of the character of these two disconnected takings 
of ore, the court below was certainly right in holding that 
“there was no possession at all of the mine.” 

As to the general statute of limitations of seven years, the 
evidence clearly shows (p. 28) that Polk D. Southard went 
into possession of the land in March, 1879, less than seven 
years prior to the filing of this bill. But even if it were 
otherwise— 
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“ As a consequence of this double ownership of the surface 
and mines below, no mine-owner ‘s affected by any acts of 
possession for gaining adverse title done upon the surface.” 

Washburn on Real Property, vol. 2, sec. 62, page 400, 
and cases there cited. 

The only remaining question is the one raised in the con- 
cluding sentence of the brief for appellant: 

Is this a proper case for a bill in equity, or is he remitted 
to actions of trespass at law, or of ejectment ? 

That it has been the practice of courts of equity to grant 
injunctions against trespass upon mines, and to allow suits 
for mesne profits, if it appears from the peculiar character 
of the property, coupled with the general circumstances of 
the case, that the remedy would be impracticable at law, is 
established by the following authorities: Adam’s Equity, 
247, where several English cases are cited, and for other 
cases see supplement to this brief. 

G. N. TILeMAN,; 
For Appellee. 
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Merrick vs. Hutt, 15 Ark., 3438; 
siscoe vs. Coulter, 18 Ark., 440; 
Craig vs. Flanagin, 21 Ark., 322; 


are cited on page 13 of the brief for appellant as sustaining 
this proposition: “ By the laws of Arkansas a tax sale of 
land cuts off all claims of every kind, and is good against 
all the world.” 

These cases simply decide that where the assessment is 
valid and the sale in accordance with law the interests of 
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all persons in the land pass by the sale, and they decide 
that to be a valid assessment which is in compliance with 
the substantial requirements of the law, although the land 
may be charged on the assessment list to some other person 
than the rightful owner. 

Sut in the language of the leading case, Merrick vs. Hutt, 
followed by the others, the tax deed is “sulyject to be over- 
thrown by proof of non-compliance with the substantial requisites 
of the law.” 

Worthen vs. Ratcliffe, 42 Ark., 543, is to the same effect ; 
that it is not essential to the validity of an assessment that 
the land should be listed in the name of the rightful owner, 
because the law docs not require it to be so listed. It is nota 
substantial requisite of the law. The statute goes further and 
says an assessment in the name of the owner shall not be 
required in order to make the sale valid. 

The following proposition, on page 16 of brief for appel- 
lant: “And so whenever no correction is applied for or made 
the character of the lands becomes fixed as against al! the 
world,” in order to restrict it to exactly what has been deter- 
mined by the supreme court of Arkansas should read “ the 
character of the lands as belonging to residents or non-residents ” 
becomes fixed, &c., it having been decided merely that when 
the lands have been placed in the assessment. proceedings, 
some upon the non-resident list, others upon the resident 
list, their character in that particular becomes fixed, and the 
forfeiture proceedings must conform to the law governing 
the list on which the lands are listed, and the fact that the 
lands were by mistake put upon the wrong list would not 
invalidate the proceedings. . 


Worthen vs. Ratcliffe, 42 Ark., 343. 
Kensworthy vs. Mitchell, 21 Ark., 153. 
‘yr 


Garabaldi vs. Jenkins, 27 Ark., 456. 
Gosset vs. Kent, 19 Ark., 608. 


RELIEF IN EQUITY. 


ean. 
es UIs. 


Where the title to mining property is in controversy an 
injunction may be granted to preserve the property pending 
litigation to try the right—the exception — upon the 
peculiar nature of the property. 

High on Injunctions, Vol. 1, secs. 329 and 730. 
Hess vs. Winder, 34 Cal., 270. 
McLaughlin vs. Kelly, 22 Cal., 212 


Es ag a 


The legal title being established in complainant he is en- 
titled to an injunction, even though an action at law would lie. 
Merced M. Co. vs. Fremont, 7 Cal., 317. 
Lockwood vs. Lansford, 56 Mo., 68. 
Anderson vs. Harvey, 10 Grat. (Virginia), 386. 
United States vs. Parrott, McAl. C. C., 271. 


The mere fact that the defendant disputes complainant’s 
title does not destroy the right to an injunction where the 
trespass cemplained of is destructive of the property, as in 
this case. 

United States vs. Parrott, McAl. C. C., 271. 

3 Daniels Ch. P., 1854. 

United States vs. Gear, 3 Howard, 120. 

“Leading Cases on Mines, Minerals, and Mining 
Water Rights,” by Blanchard & Weeks, page 645, 
where numerous English and American cases are 
cited. | 


The Court having jurisdiction of the cause for one pur- 
pose will retain it to give general and complete relief; to 
this end will order an account and give a decree for dam- 
ages, thereby preventing a multiplicity of suits. 

High on Injunctions, Vol. 1, sec. 669. 


It is not necessary that the complainant’s title should be 
first established at law or that any action should be pend- 
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ing where the trespass is destructive of the inheritance and 
threatens to be continued. 
High on Injunctions, Vol. 1, sees. 716, 733. 
Clark vs. Jeffersonville R. R. Co., 44 Ind., 248. 
Burnley vs. Cook, 13 Tex., 586. 
Hart vs. Mayor of Albany, 9 Wend., 570. 
Tribune Association vs. The Sun, 7 Hun., 175. 


G. N. Tittman, Counsel. 
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IN THE SUPREME COURT OF THE UNITED STATES, 


THe KeEysTONE MANGANESE & IRON ComMPANY 
is, 
Matr MARTIN 


Exuipit “A.” Referred to in the Bill of Complaint in said Cause. 


Deed. Matt Martin to Thos. C. Smith. 


Know all men by these presents that I, Matt Martin, for and in 
consideration of two thousand dollars, to me in hand paid by Thomas 
C. Smith, have granted, bargained, and sold,and do hereby grant, 
bargain, and sell, unto said Thomas C. Smith and his heirs the fol- 
lowing parcels of land in Independence county, Arkansas, and de- 
scribed in the United States surveys as the north half of the south- 
west quarter of section two; the northeast quarter of the northwest 
fractional quarter of section two; the northwest quarter of the 
northwest fractional quarter of section three, and lot number one of 
the northwest fractional quarter of section two, and the north half 
of the southeast quarter of section three, all in township fourteen 
north, of range seven west, containifig in the aggregate three hun- 
dred and forty-five acres and twenty-two hundredths of an acre; to 
have and to hold the said lands, with the improvements and rights 
thereto appertaining, to the said Thomas C. Smith and his heirs for- 
ever, subject only to this condition: that I, my heirs, representatives, 
and assigns, are to have, and I do hereby retain to myself and them, 
a perpetual and unlimited right in fee to all the stones and minerals 
that may be in or upon said lands, and full and unquestioned power 
and right to enter said lands for the purpose of digging, quarrying, 
and mining upon said lands, with full power and right of ingress 
and egress thereto and therefrom, and upon said lands to remain 
and erect buildings thereon, and to use such timber and other ma- 
terials as may be convenient and proper for the excavation, preser- 
vation, manufacture, and removal of such stones and minerals and 
improvements as may be connected with the working of said stones 
and minerals, it being well understood by the parties hereto that 
the right of sale and all else is hereby conveyed to said Thomas C. 
Smith, except to the right to the stones and minerals on said lands, 
which, with all needful and proper rights and privileges to obtain, 
prepare for market, and remove the same, are expressly reserved 
from sale. 

And in testimony whereof I, the said Matt Martin, hereto sign 
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my name and affix my seal, at Batesville, Arkansas, this twenty- 
seventh day of June, 1853. 


MATT MARTIN. [seat.] 


Witness: 
H. F. ARCHER. 
GEORGE CASE. 


STATE OF ARKANSAS, eS ; 
~y a> an 
County of Independence, | 


Before me, Jesse Searcy, a justice of the peace of the county of 
Independence and State of Arkansas, on the 27th day of June, 1853, 
appeared Mathew Martin, known to me and to be the grantor in the 
foregoing deed, and he stated that he had executed the same for the 
consideration and purposes therein mentioned and set forth, which 
I certify. 

Given under my hand the day and date above written. 

JESSE SEARCY, J. P. 


The foregoing instrument of writing was filed for record in my 
office on the 5th day of December, A. D. 1858. 


WM. R. MILLER, 
Clerk and ex Officio Recorder. 


UNITED STATES OF AMERICA, Lastern District of Arkansas: 


I, Ralph L. Goodrich, clerk of the circuit court of the United 
States for the eastern district of Arkansas, in the eighth circuit, 
hereby certify that the foregoing writing annexed to this certificate 
is a true, correct, and compared copy of the original remaining of 
record in my oftice of the deed exhibited with the bill as Exhibit 
A in the above-entitled cause. 


In witness whereof I have hereunto set my 
hand and the seal of said court this seventh 
day of March, in the year of our Lord one thou- 
sand eight hundred and eighty-nine, and of 
the Independence of the United States of Amer- 
ica the one hundred and thirteenth. 


Attest : RALPH L. GOODRICH, Clerk. 


The Seal of the 
Circuit Court of 
East. Dist. Ark., 
Western Division, 
ue A. 


It is hereby agreed that the foregoing is a copy of the deed ex- 
hibited with the bill of complaint in said cause and introduced in 
evidence at the hearing thereof, and erroneously omitted from the 
transcript by the clerk of the circuit court; and we hereby stipulate 
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and agree that the record in said cause may be amended by filing 
therein the foregoing copy of said deed. 
Feb. 26, 1889. 
U. M. ROSE, 
For Appellant. 


J. M. MOORE, 
For Appellee. 


[Endorsed :] Sup. Court U. S. 1888, Oct. term. No. 313. The 
Keystone Manganese & Iron Co., app’t, vs. Matt Martin. Stipula- 
tion and addition to record. 


[Stamped :] Office Supreme Court U.S. Filed Mar. 12, 1889. 
James H. McKenney, clerk. 
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AUGUSTUS DAY VS. FAIR HAVEN & WESTVILLE RAILWAY co. 1 


1 The Circuit Court of the United States for the District of 
Connecticut. In Equity. 


Avuaustus Day 
Us. 
THe Farr Haven & Westvit_e RAILway ComMPARNY. 


To the Honorable Nathaniel Shipman, district judge of the district 
of Connecticut: 


The petition of appeal of the above-named Augustus Day respect- 
fully showeth— 

That a decree was lately made in the circuit court of the United 
States for the district of Connecticut, in equity, before your honor, 
bearing date the twenty-third day of March, A. D. 1885, in a certain 
cause pending in said court, wherein your petitioner was complain- 
ant and The Fair Haven & Westville Railway Company was de- 
fendant, whereby your petitioner’s bill of complaint was ordered 
to be dismissed, which decree, as your petitioner is advised, and 
every part thereof is erroneous and ought to be reversed. 

Whereupon this appellant respectfully prays that said decree 

may be sent to the Supreme Court of the United States and 

2 filed with the clerk thereof without delay, and that the same 

may be reversed or that such other order or decree may be 

made by the Supreme Court of the United States as shall be agree- 

able to equity and good conscience, and that this appellant may be 
restored to all the things which he hath lost by said decree. 

And this appellant will, as in duty bound, ever pray, &c. 

SPRAGUE & HUNT, 
Sol’rs & of Counsel for Petitioner. 


3 Know all men by these presents that we, Augustus Day, of 

the city of Detroit, county of Wayne, State of Michigan, and 
E. 8. Goodrich, of the city of Hartford, State of Connecticut, — held 
and firmly bound unto the Fair Haven & Westville Railroad Com- 
pany, a corporation duly organized under the laws of the State of 
Connecticut, in the sum of one hundred dollars, lawful money of 
the United States of America, to be paid to the said Fair Haven & 
Westville Railroad Company or to its certain attorney, heirs, execu- 
tors, administrators, or assigns; to which payment, well and truly 
to be made, we hereby bind ourselves, our heirs, executors, and ad- 
ininistrators and each and every of them, firmly by these presents. 

Sea’ »d with our seals. Dated the twenty-eighth day of January, 
one thousand eight hundred and eighty- (eight) six. 

Whereas lately, at the September term of the circuit court of the 
United States for the district of Connecticut, in a suit depending in 
said court between Augustus Day, complainant, and The Fair 
Haven & Westville Railroad Company, defendant, a decree was 

entered against the said complainant, and the said complain- 
4 ant having obtained an appeal to the Supreme Court of the 
United States and filed a copy thereof in the clerk’s office of 
said court to reverse the decree in the aforesaid suit, and a citation 
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directed to the said defendant, citing and admonishing it to be and 
uppear at a Supreme Court of the United States, to be holden at 
Washington the second Monday of October next— 

The condition of this obligation is such that if the said Augustus 
Day shall prosecute said appeal to effect and answer all damages 
and costs if he fails to make good the appeal, then the above ob- 
ligation to be void; else to remain in full force and virtue. 

AUGUSTUS DAY. 
E. $8. GOODRICH. 

Bond is satisfactory. 

WM. EDGAR SIMONDS, 
Defendant's Solicitor. 


The foregoing bond is approved & the appeal allowed. 
N. SHIPMAN, 
District Judge. 


5 The United States of America to the Fair Haven & Westville 
Railway Company, Greeting: 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to an appeal filed 
in the clerk’s office of the circuit court of the United States for the 
district of Connecticut, wherein Augustus Day is appellant and you 
are appellee, to show cause, if anv there be, why the decree rendered 
against the said appellant, as in the said appeal mentioned, should 
not be corrected or reversed or that such other order or decree may 
be made as shall be agreeable to equity and good conscience. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 9th day of April, in the 
year of our Lord one thousand eight hundred and eighty-six. 

N. SHIPMAN, 
District Judge. 
Service accepted. 
April 9, 1886. 
WM. EDGAR SIMONDS, 


Defendant's Solicitor. 


6 The return of the judges of the circuit court of the United - 

States to the appeal of the appellants herein, the bill of 
complaint, pleadings, proceedings, and decree of the said circuit 
court whereof mention is made in said appeal follow in these words, 
Viz: 

Be it remembered that on the 13th day of December, 1882, there 
was filed in court a bill of complaint in the words and figures fol- 
lowing, viz: 

7 To the judges of the circuit court of the United States for the 
circuit aud for the district of Connecticut: 

Augustus Day, of Detroit, a citizen of the State of Michigan and 
a resident of the eastern district thereof, brings this bill of complaint 
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against the Fair Haven and Westville Horse Railroad Company, a 
corporation and a citizen and resident of the United States and of 
the district of Connecticut. 

And thereupon your orator complains and says that vour orator, 
being a citizen of the United States, was the first and original in- 
ventor or discoverer of a new and useful improvement in “ railway 
track clearers,” which was not known or used by others before the 
invention thereof by your orator and not on sale for more than 
two years before his application for a patent thereon with his con- 
sent and allowance; and thereupon your orator applied to the Com- 
missioner of Patents of the United States for letters patent for said 
improvement, and fully and in all respects complied with the re- 

quirements of the law in that behalf, mal especially made 
8 oath that he verily believed himself to be the original and 

first inventor or discoveret of the said improvement; and 
also paid into the Treasury of the United States the sum of thirty- 
five dollars, and presented to the Commissioner of Patents of the 
United States a petition that letters patent might be granted him 
for his invention or discovery; and also delivered and filed in the 
oftice of the said Commissioner of Patents a written description of 
his said improvement in such full, clear, and exact terms as to en- 
able any person skilled in the art with which said invention is most 
nearly connected to make and use the same, which said description 
was duly signed by vour orator and attested by two witnesses ; and 
thereupon the said Commissioner of Patents caused letters patent to 
be made out and issued in thename of the United States of America, 
in due form of law in all respects, bearing date the ninth day of 
April, in the year eighteen hundred and seventy-two, and numbered 
125,547, whereby was granted unto your orator, his heirs or assigns, 
for the term of seventeen years from the date thereof, the full and 
exclusive right and liberty of making, using, and vending the 

said improvement, which is entitled in said letters patent 
9 “a new and useful improvement in railway track clearers,’ 

and the said letters patent, having been signed by the Secre- 
tary of the Interior of the United States and countersigned and 
sealed with the seal of the Patent Office bv the Commissioner of 
Patents of the United States, and the same having been duly re- 
corded, were delivered to your orator. 


ITT. 


And your orator further shows unto your honors that afterwards 
your orator surrendered the said letters patent to the Commissioner 
of Patents in due form of law, and such proceedings were had that 
said Commissioner did, on the twenty-seventh day of August, in the 
year eighteen hundred and seventy-eight, reissue to your orator 
letters patent of the United States ‘entitled “For new and useful 
improvement in track clearers,” and numbered reissue No. 8388, 
signed by the Secretary of the Interior of the United States and 
countersigned and sealed with the seal of the Patent Office by the 
Commissioner of Patents, whereby was granted to your orator, his 
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heirs or assigns, for the term of seventeen years from the 
10 ninth day of April, inthe vear eighteen hundred and seventy- 

two (that being the date of the said surrendered letters pat- 
ent), the full and exclusive right and liberty of making, using, and 
vending the said improvement, a description whereof was annexed 
to and formed a part of said reissued letters patent, as by reference 
tothe same or a certified copy thereof, ready to be produced and 
yrroved as this honorable court shal! direct, will more fully and at 
~ appear. 

[V. 

And your orator further shows unto your honors that your orator, 
being a citizen of the United States, was the first and original in- 
ventor or discoverer of “a new and useful improvement in railway, 
track clearers,” which said improvement was not known or used by 
others before the invention thereof by your orator, and not on sale 
for more than two years before his application for a patent thereon 
with his consent and allowance; and thereupon your orator applied 
to the Commissioner of Patents of the United States for let- 

ters patent for said improvement, and fully and in all 
1] respects complied with all the requirements of the law in 

that behalf, and especially made oath that he verily believed 
himself to be the first and original inventor or discoverer of the said 
improvement, and also paid into the Treasury of the United States 
the sum of thirty-five dollars, and presented to the Commissioner 
of Patents of the United States a petition that letters patent might 
be granted him for his said invention or discovery ; and also deliv- 
ered and filed in the office of the said Commissioner of Patents a 
written description of his said improvement in suclr full, clear, and 
exact terms as to enable any person skilled in the art with which 
the same is most nearly connected to make and use the same, which 
said description was duly signed by your orator and attested by two 
witnesses ; and thereupon the said Commissioner of Patents caused 
letters patent to be made out and issued in the name of the United 
States of America in due form of law in all respects, bearing date 

the eighth day of May, in the year eighteen hundred and 
12 seventy-seven, and numbered 190,563, whereby was granted 

unto your orator, his heirs or assigns, for the term of seven- 
teen years from the date thereof the full and exclusive right and 
liberty of making, using, and vending the said improvement, 
which is entitled in said letters patent “a new and useful im- 
rrovement in railway track clearers,” and the said letters patent, 
avian been signed by the Secretary of the Interior of the United 
States and countersigned and sealed with the seal of the Patent 
Office by the Commissioner of Patents of the United States, and the 
same having been duly recorded, were delivered to your orator, as 
by reference to the same or a certified copy thereof, ready to be pro- 
duced and proved as this honorable court shall direct, —. 

And vour orator further shows unto your honors that he is now 
and always has been the sole and exclusive owner of the said letters 
patent and of all the rights secured thereby. 
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And your orator further shows unto your honors that, being such 
vatentee and owner of the aforesaid letters patent, — filed his 
13 ill of complaint in the circuit court of the United States for 
the eastern district of Michigan against the Detroit City 
Railway Company, wherein was alleged that your orator, the com- 
plainant therein, had obtained the above-mentioned letters patent, 
and that the said Detroit City Railway Company had made, used, 
and sold the devices secured and claimed to the complainant in said 
cause, your orator, in infringement and derogation of the rights of 
said complainant, and that the said Detroit City Railway Company 
filed its answer to the said bill of complaint; that thereupon the 
said parties proceeded with the cause, and, after taking the proofs 
therein on both sides, the said cause was heard by the said court, 
and on the thirteenth day of June, A. D. 1881, rendered a decree 
that the complainant (your orator) was the first and original in- 
ventor of the improvement described and claimed in the letters 
patent set forth in the complainant's said bill of complaint, being 
the same letters patent set forth in this your orator’s bill of com- 
plaint, and that the said defendant infringed the same, and 
14 that the complainant in said cause have a writ of injunction 
to restrain the said defendant from using the said improve- 
ment in track-cleaners, and that it be referred to a master to ascer- 
tain the complainant’s damage, etc., as will more fully and at large 
appear from the said decree, or a certified copy thereof, ready to be 

produced and proved as this honorable court shall direct. 


VI. 
And your orator further shows unto your honors that he is now 


and always has been the sole and exclusive owner of the said letters 
patent and of all the rights secured thereby. 


VII. 


And your orator further shows unto your honors that your orator 
since the date of the said letters patent, has made and sold large 
numbers of railway track clearers and granted many licenses to use 
the same and derived large gains and profits therefrom and would 
have made still greater gains — profits therefrom if it had not been 

for the unlawful acts al doings of the said defendant, as 
15 hereinafter set forth. 


VILL. 


And your orator further shows unto your honors that the said de- 
fendant has, since the eighth day of May, 1877, and since the twenty- 
seventh day of August, 187 8, unlawfully ‘made and used large num- 
bers of railway track clearers containing the said improvements so 
secured to vour orators as aforesaid, and has made great gains and 
profits therefrom, and has thereby caused great loss and damage to 
your orator, to wit, in the sum of five thousand dollars; and that 
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the said defendant refuses to pay to your orators any of the gains 
and profits it has made — such unlawful manufacture and use, or 
to desist from making or using such railway track cleaners in viola- 
tion and infringement of your orator’s rights secured to him as 
aforesaid and without his consent and allowance. 


IX. 


And your orator further shows unto your honors that the said de- 
fendant uses the improvement described and claimed in the 
16 two aforesaid letters paterit combined in the device used by 
the defendant attached to its cars for the purpose of cleaning 

the railway track for the passage of the car. 


X. 


All of which actings and doings are contrary to equity and good 
conscience and tend to the manifest injury of your orator in the 
premises. 


XI. 


In consideration whereof and for as much as your orator can only 
have adequate relief in this honorable court, where matters and 
things of this kind are properly cognizable by statute, to the end, 
therefore, that the said defendant may, if it can, show why vour 
orator should not have the relief hereby prayed, and may, aecord- 
ing to their best and utmost knowledge, retnembrance, information, 
and belief of its proper officers, full, true, direct, and perfect answer 
make to the matters and things hereinbefore stated and charged 
(answer under oath being waived). 


XII. 


And that the said defendant may answer the premises, and 

17 that it may be decreed to account with and pay over to your 

orator the profits which it, the said defendant, has or might 

have made by its infringement of said several letters patent in such 

unlawful manufacture and use of such railway track clearers con- 

taining the improvements described in and secured to your orator by 
the aforesaid several letters patent. 


XIII. 


May it please your honors, the premises considered, to grant unto 
your orators a writ of injunction, issued out of and under the seal of 
this honorable court (or issued by one of your honors according 
to the form of the statutes in such case made and provided), enjoin- 
ing and restraining the said The New Haven and Westville Horse 
Railroad Company, its clerks, attorneys, agents, servants, and work- 
men, from making, using, or vending the railway track clearers con- 
taining the improvements described and claimed in the aforesaid 
several letters patent. 


ype. 
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XIV. 


And that your orator may have such other and further re- 
18 lief as the nature of the case may require and to your honors 
may seem meet. 
XV. 

May it please your honors to grant unto your orator, not only the 
writ of injunction conforma)le to the prayer of this bill, but also a 
writ of subpeena, directed to the said The New Haven and West- 
ville Horse Railroad Company, commanding it, on a day certain to 
be named therein, to be and appear in this honorable court, and 
then and there to answer the premises and to stand to, perform, and 
abide such further order, direction, and decree as may be made 
against it. 

And your orator, as in duty bound, will ever pray, &c. 


AUGUSTUS DAY. 


SPRAGUE & HUNT, : 
Solicitors & of Counsel for Complainant. 


19 UNITED STATES OF AMERICA, on 
Eastern District of Michigan, \ ~ ° 


At Detroit, in the county of Wayne and district aforesaid, on this 
Sth day of December, A. D. 1882, personally appeared before me 
the above-named Augustus Day, who, being duly sworn according 
to law, deposeth and says that he is the complainant in the fore- 
going bill and has read the same, and that he knows the contents 
thereof, and that the same is true of his own knowledge, except as 
to those matters and things therein stated on his information and 
belief, and as to those matters and things he believes them to be 
true. 

[SEAL. ] JNO. GRAVES, 
U. S. Circuit Court Comm’r; East. Dist. Mich. 


And on the same day Messrs. Sprague & Hunt, of Detroit, Mich., 
appeared for complainant, and on the 4th day of January, 1883, 
George H. Watrous, Esq., appeared for the defendant. 

20 And on the 10th day of March, 1883, stipulation to amend 
bill of complaint was filed in the words and figures follow- 
ing, viz: 


The Circuit Court of the United States for the District of Connecti- 
, cut. In Equity. 


AvuGustus Day 
vs. 
Farr Haven & WestvILLE Horse RAILROAD. 


It is hereby stipulated and agreed that the complainants may 
amend their bill of complaint heretofore filed in this cause by strik- 
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ing out the word “ horse” between the words “ Westville” and “ rail- 
road” in the first, thirteenth, and fifteenth clauses of said bill with- 
out prejudice to any proceedings since the filing of said bill of com- 


plaint. 
W. E. SIMONDS, 
Defendant's Solicitor. 


And on the same day amendment to bill of complaint was filed 
in the words and figures following, viz: 


The Circuit Court of the United States for the District of Connecti- 
cut. In Equity. 


21 Aucustus Day 
vs. 
Fark Haven & WeEstVILLE RAILROAD. 


The complainant in the above-entitled cause hereby amends his 
bill of complaint heretofore filed in this cause by striking out the 
word “horse” where it occurs between the words “ Westville” and 
“railroad ” in the first, thirteenth, and fifteenth clauses of his said 


bill of complaint. 
SPRAGUE & HUNT, 
Sol’rs for Comp’t & of Counsel. 


And on the 24th day of March, 1883, defendant’s answer was filed 
jn the words and figures following, viz: 


22 United States Circuit Court, District of Connecticut. In 
Equity. : | 


Avucustus Day 
v. ; 
Tue Farr Haven And Westvi_t_te RAILROAD ComMPANY. 


The answer of The Fair Haven and Westville Railroad Company, 
defendant, to the bill of complaint of Augustus Day, complain- 
ant. 


This defendant, saving and reserving to itself all and all manner 
of benefit of exception which may be had or taken to said bill of 
complaint on account of the errors and insufficiencies thereof, and 

varticularly the right to except to said bill of complaint because of 
om multifariousness, makes answer to said bill of complaint as fol- 
ows: 

This respondent admits that pretended letters patent of these 
United States numbered 125,547 and dated April 9th, 1872, for an 
alleged improvement in track-cleaners were issued to said Augustus 
Day and said pretended letters patent were surrendered and reis- 
sued in and by reissued letters patent No. 8388, dated August 27th, 
1878. 

This respondent, on information and belief, denies that said Au- 
gustus Day was the first or original inventor of any patentable im- 
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provement forming the subject-matter of either said original or said 
reissued letters patent, and that said original letters patent were and 
said reissued letters patent are therefore null and void. 

This defendant, on information and belief, in view of the state of 
the art as it existed at the time said Augustus Day made his said 
alleged improvements, denies that either of the matters or things 
said to have been originated by said Day and now claimed in said 

reissued patent amounts to an invention, and avers that the 
23 same were the product of mere mechanical skill, and said 
reissued letters patent are therefore null and void. 

. This defendant, on information and belief, denies that there is 
any utility whatever in any matter or thing described and claimed 
as an invention in said reissued letters patent, and that said reissued 
letters patent are therefore null and void. 

This defendant, on information and belief, avers that each of the 
alleged combinations claimed in said reissued letters patent is not a 
legal, actual, and patentable combination, but is a mere aggregation 
of mechanical features, and that each clause cf claim of said reissued 
letters patent is therefore null and void. 

This respondent, on information and belief, avers that said letters 
patent No. 125,547 were not inoperative or invalid by reason of 
such a defective or insufficient specification as was or could be law- 
fully corrected or amended by the surrender and reissue thereof as 
aforesaid ; that said original letters patent were not surrendered to 
correct any error which had arisen by inadvertence, accident, or 
mistake; that new matter, not constituting any substantial part of 
the alleged invention for which said original letters patent were 
granted, was introduced and interpreted into the specification and 
claim of said reissued letters patent; that said reissued letters 
patent are not for the same invention as were said original letters 

atent; that said reissued letters patent contain broader claims of 
invention than were contained in said original letters patent; that 
said reissued letters patent were not applied for with due diligence 
after the issue of said original letters patent, and that therefore said 
reissued letters patent are null and void. 

This defendant, on information and belief, avers that said reissued 
letters patent No. 8388 and said original letters patent No. 125,547 
are and were null and void because that the alleged improvement 
forming the subject-matter thereof was in public use and on sale in 
this country more than two years prior tosaid Day’s application for 
said original letters patent. 

This defendant, on information and belief, avers that said reissued 
patent No. 8388 is null and void because that said Day was not the 
true and first inventor of the alleged improvements therein described 
and claimed, but that the same and all the material and substantial 
parts thereof were, long prior to any supposed invention thereof by 
said Day, patented and described in and by the following-mentioned 

printed publications and letters patent, to wit: 
24 Letters patent of these United States to B. B. Scofield for 
improvement in plows, numbered 21630 and granted and 


dated September 28, 1858. 
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Letters patent of these United States to William Schnebly and 
Thomas Schnebly for improvement in harvesters, numbered 22203 
and granted and dated November 30, 1858. 

Letters patent of these United States to J. Sheridan for improve- 
ment in track-clearer, numbered 35066 and granted and dated April 
22, 1862. 

Letters patent of these United States to Job Johnson and Joseph 
B. Bolton for improvement in track-clearer, numbered 38229 and 
granted and dated April 21, 1863. 

Letters patent of these United States to J. Sheridan for improve- 
ment in track-clearer, numbered 42411 and granted and dated April 
19, 1864. 

Letters patent of these United States to Samuel Hutchinson for 
improvement in gang plow, numbered 56942 and granted and dated 
August 7, 1566. 

Letters patent of these United States to C. C. Elliott for improve- 
ment in track-clearer, numbered 62535 and granted ‘and dated 
March 5, 1867. 

Letters patent to H. J. Wattles for improvement in gang plow, 
numbered 68675 and granted and dated September 10, 1867, 

Letters patent of these United States to E. B. Welles for improve- 
ment in track-clearer, numbered 73212 and granted and dated 
January 7, 1868. 

Letters patent of these United States to Samuel A. Otis for im- 
provement in track-clearer; numbered 78537 and granted and dated 
June 2, 1868. 

Letters patent of these United States to John Fogarty for improve- 
ment in track-clearer, numbered 94587 and granted and dated Sep- 
tember 7, 1869. 

Letters patent of these United States to Williani F. Goodwin for 
improvement in harvesters, numbered 101,120 and granted and 

dated March 22, 1870. 
25 Letters patent of these United States to John G. Perry for 
improvement in harvesters, numbered 104,489 and granted 
and dated June 21, 1870. 

Letters patent of these United States to John G. Perry for im- 
provement in harvesters, numbered 104,490 and granted and dated 
June 21, 1870. 

Letters patent of these United States to Arnold Strauss for im- 
provement in track-clearer, numbered 110,602 and granted and dated 
December 27, 1870. 

This defendant, further answering on information and belief, says 
that said reissued patent No. 8388 is null and void because that said 
Day was not the original and first inventor of the alleged improve- 
ments set forth and claimed therein, but that the same and all the 
material and substantial parts thereof were, long prior to any sup- 
posed invention by said Day, known to and in public use bythe 
following-named persons and parties at the following-mentioned 
places, to wit: 
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This respondent admits that pretended letters patent of these 
United States No. 190,563 and dated May 8, 1877, for alleged im- 
provements in machines for cleaning railway tracks, were issued to 
said Augustus Day. 

This respondent, on information and belief, denies the validity of 
said letters patent No. 190,563; denies that said Day was the first 
or original inventor of the alleged improvements set out in the pat- 
ent last mentioned ; denies that either of the said alleged improve- 
ments last mentioned has any utility, and denies that either of the 
said alleged improvements last mentioned is or ever was a patent- 


-able thing. 


This defendant, on information and belief, avers that, in view of 
the state of the art as it existed at the time said Day made his 
alleged improv rents set forth in patent numbered 190,563, neither 
of the things suid to have been originated by said Day and now 
claimed in said patent last mentioned amounted to a patentable in- 
vention, but was the product of mere mechanical skill, and said pat- 

ent last mentioned is therefore null and void. 
26 This defendant, on information and belief, further answers 

and says that said letters patent No. 190,563 are null and 
void, because that said Day was not the true and first inventor of 
the alleged improvements therein described and claimed, but that 
the same and all the material and substantial parts thereof were, 
long prior to any supposed invention thereof by said Day, patented 
and described in and by the following mentioned printed publica- 
tions and letters patent, to wit: 

United States patent, No. 42411, to James Sheridan, granted and 
dated April 19, 1864. 

United States patent, No. 62535, to C. ©. Elliott, granted and 
dated March 5, 1867. 

United States patent, No. 78537, to Samuel A. Otis, granted and 
dated June 2, 1868. 

United States patent to James N. Clark, No. 189,696, granted and 
dated April 17, 1877. 

This defendant, further answering on information and belief, says 
that said letters patent numbered 190,563 are null and void, because 
that said Day was not the original and first inventor of the alleged 
improvements set forth and claimed therein, but that the same and 
all the material and substantial parts thereof were, long prior to any 
supposed invention thereof by said Day, known to and in publicuse 
by the following-named persons and parties at the following-men- 
tioned places, to wit: 

James N. Clark, of Cleveland, Ohio, at said Cleveland. 

This defendant, further answering on information and belief, avers 
that each of the alleged combinations claimed in said letters patent 
No. 190,563 is not a lawful, actual, and patentable combination, but 
is a mere aggregation of mechanical features, and that each clause 
of claim in said patent last mentioned is therefore null and void. 

This defendant, on information and belief, avers that said letters 
patent No. 190,563 are null and void, because that the alleged im- 
provements forming the subject-matter thereof was in public use 
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and on sale in this country for more than two years prior to said 
Day’s application therefor. 
27 This defendant, on information and belief, avers that said 
original letters patent No. 125,547, said reissued letters patent 
No. 8388, and said original letters patent No 190,565 are null and 
void, because that the same were surreptitiously and unjustly ob- 
tained for that which was in fact invented by another and by others who 
were using reasonable diligence to adapt and perfect the same, to wit, 
James N. Clark, of Cleveland, in the State of Ohio, at said Cleveland. 

This defendant, on information and belief, avers that said com- 
nlainant cannot recover of this defendant any damages for infringe- 
ment of said reissued patent No. 8388 or said patent No. 190,563, 
because that said complainant has not fixed upon the articles made 
and sold under either of said patents last mentioned the word “ pat- 
ented,” together with the day and year the two patents last mentioned 
were granted. 

This defendant, on information and belief, avers that said original 
letters patent No. 125,547 and said reissued letters patent No. 8388 
and said original letters patent No. 190,563 are and were null and 
void, because that the alleged inventions described therein were not 
orignated or discovered by said Day, but were communicated to him 
by other persons. 

This defendant further answers and says that the devices for clean- 
ing or clearing railway tracks used by defendant are made under 
the sanction and by the permission of the owners of letters patent of 
these United States, as hereinafter mentioned, covering inventions 
which are substantially different from the alleged inventions of said 
Augustus Day, and also covering inventions which were originated 
prior to the said supposed inventions of said Augustus Day, which 
said letters patent under which this defendant operates are as fol- 
lows, to wit: 

Patent to James Sheridan, No. 42411, granted and dated April 19, 
1864. 

Patent to C. C. Elliott, No. 62535, granted and dated March 5, 
1867. 

Patent to 8. A. Otis, No. 78537, granted and dated June 2, 

1868. 
28 Patent to James N. Clark, No. 189,696, granted and dated 
April 17, 1877. 

This defendant, on information and belief, denies that there has 
ever been any bona fide adjudication by any court of these United 
States wherein it has been decided that said reissued letters patent 
No. 8388 are valid, or wherein it has been decided that said letters 
patent No. 190,563 are valid, or wherein it has been decided that 
any such apparatus as is used by this defendant infringes either said 
reissued letters patent No. 8388 or said original letters patent No. 
190,563, and that the adjudication mentioned in said complainant’s 
bill of complaint, if it was ever made or ever existed, has no appli- 
cation as regards the facts and questions of law in issue in this 
present case; and that since the date of adjudication mentioned in 
said complainant's bill of complaint the Supreme Court of these 


THE FAIR HAVEN & WESTVILLE RAILWAY CO. 13 


United States has made adjudications with reference to reissue patents 
which destroy the force of any adjudication theretofore made upon 
said reissued letters patent No. 8388. 

This defendant, further answering on information and belief, denies 
that it has ever infringed said reissued patent No. 8388; denies 
that it has ever infringed said original letters patent No. 190,563; 
denies that it has infringed upon any rights whatever of said com- 
plainant; denies said complainant’s right to any accounting of dam- 
ages, profits, or costs to be recovered from this defendant; denies 
said complainant’s right to any injunction, provisional or perpetual, 
against this defendant; and denies that said complainant is entitled 
‘to any other or further relief whatever against this defendant. 

All of which matters and things thrs defendant is ready to aver, 
maintain, and prove as this honorable court shall direct, and hereby 
prays to be hence dismissed with its reasonable costs and charges 
wrongfully in this behalf sustained. 

And, as in duty bound, this defendant will ever pray, ete. 

THE FAIR HAVEN AND WEST- 
VILLE RAILROAD CO., 
By HOADLEY B. IVES, President. 


WM. EDGAR SIMONDS 
(Of Hartford, Conn.), Solicitor and of Counsel for said Defendant. 


29 Oath. 


STATE OF CONNECTICUT, 
+ . , 88 by 
County of New Haven, | 


Town or New Haven, February 26th, 1883. 

Hoadley B. Ives, being duly sworn, says that he is the president 
of the defendant corporation in the above-entitled cause; that he 
has read the foregoing answer and knows the contents thereof, and 
that the same is true of its own knowledge, except as to those mat- 
ters therein stated on information and belief, va as to those matters 
he believes it to be true. 

Sworn to this 26th day of February, 1883, before me, at New 
Haven, in said county and State. 

JULIUS TWISS, 


Notary Pub'ic. 


And on the Ist day of May, 1883, replication was filed in the 
words and figures following, viz: 


14 AUGUSTUS DAY Vs. 


30 Replication. 


The Circuit Court of the United States for the District of Connecti- 


"= 


cut. In Equity. 


Avuocustus Day 
Us. 
Farr Haven & WestviI_Le RAILROAD COMPANY. 


The replication of the above-named complainant to the answer of 
The Fair Haven & Westvilie Railroad Company, defendant. 


This repliant, saving and reserving to himself, now and at all times 
hereafter, all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of the 
said answer, for replication thereunto says that he will ever main- 
tain and prove his bill of complainant to be true, certain, and 
sufficient in the law to be answered unto, and that the said answer 
of the said defendant is uncertain, untrue, and insufficient to be re- 
plied unto by this repliant, without this, that any other matter or 
thing whatsvever in the said answer contained material or effectual 
in the law to be replied unto and not herein and hereby well and 
sufficiently replied unto, confessed and avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 
ready to aver, maintain, and prove as this honorable court shall 


direct, and humbly prays as in and by his said bill he bas already 


prayed. 
SPRAGUE & HUNT, 


Solicitors for Complainant. 


ol And on the 14th day of May, 1883, stipulation amending 
answer was filed in the words and figures following, viz: 


Stipulation. 
United States Circuit Court, District of Connecticut. In Equity. 


Avucustus Day 
oC 
Tae Farr Haven aAnp WestVILLeE RAartroap Company. 


It is stipulated between counsel for complainant and defendant 
that defendant’s answer in this case be, and hereby is, amended 

32 by inserting at the close of the matter on page 5 of that 
answer, also at the close of the matter on page 8 of ¢hat 
answer, and also at the close of the matter on page 10 of that 
answer the following: “ Letters patent of these United States to Job 
Johnson and Joseph B. Bolton, granted and dated April 21, 1863, 
No. 38229; letters patent of these United States to Benjamin Folsom, 
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granted and dated April 17, 1866, No. 53968; letters patent of these 
United States to John Callahan, granted and dated July 28, 1868, 
No. 80331.” 

This stipulation dated May 8, 1888. 

SPRAGUE & HUNT, 
Complainant's Solicitors & of Counsel. 
W. E. SIMONDS, 
Defendant's Solicitor and of Counsel. 


And on the 2nd day of June, 1883, motion for bond fur costs was 
filed in the words and figures following, viz: 


United States Circuit Court, District of Connecticut. In Equity. 


Avueustus Day 
v3. 
33 Tue Farr HAVEN AND WesTVILLE RAILROAD CoMPANY. 


Messrs. Sprague & Hunt, complainant’s solicitors, Detroit, Michigan. 


GENTLEMEN: Please take notice that at ten o'clock in the forenoon, 
or as soon thereafter as counsel can be heard, on Monday, the fourth 
day of June, A. D. 1883, at the chambers of the judges of said court, 
in Hartford, Connecticut, said defendants will move said court to 
order and decree that said complainants shall give to said defend- 
ants a bond, to be approved by said court, securing to said defend- 
ants their costs and charges in case said defendants shall prevail in 
said cause. 

Yours truly, W. E. SIMONDS, 
Defendant's Solicitor. 


Service accepted this twenty-eighth day of May, A. D. 1883. 
SPRAGUE & HUNT, 
Comp’t’s Sol’rs. 


34 And on the 5th day of September, 188°, bond was filed in 
the words and figures following, viz: 


Know all men by these presents that I, Mark Howard, of the city 
of Hartford, State of Connecticut, am held and firmly bound unto 
the Fair Haven & Westville Railroad Co., a corporation organized 
under the laws of the State of Connecticut, in the sum of two hun- 
dred dollars, lawful money of the United States of America, to be 
paid to the said Fair Haven & Westville Railroad Co., or to its cer- 
tain attorney, successors, administrators, or assigns; to which pay- 
ment, well and truly to be made, I hereby bind my heirs, executors, 
and administrators, and each and every of them, firmly by these 
presents. 

Sealed with my seal. Dated the third day of September, one 
thousand eight hundred and eighty-three. 

The condition of this obligation is such that whereas Augustus — 
Day, of the city of Detroit, county of Wayne and State of Michigan, 
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has filed his bill of complaint in the circuit court of the United 

States for the district of Connecticut, in equity, against the said Fair 
Haven & Westville Railroad Co.: 

35 Now, therefore, if the said Augustus Day shall well and 
truly pay all such costs and charges as may be decreed against 

him in said suit, then this obligation shall become null and void ; 

otherwise to remain in full force and virtue. 


MARK HOWARD. [seat.] 


Subscribed and acknowledged before me this 5th day of Septem- 


ber, A. D. 1883. 
E. E. MARVIN, 
U. S. Com’r. 


And on the 17th day of September, 1883, stipulation amending 
answer was filed in the words and figures following, viz: 


Stipulation. 
United States Circuit Court, District of Connecticut. 


Avuacustus Day 
v. 
Tue Farr HAVEN AND WESTVILLE RAILROAD COMPANY. 


It is stipulated by and between the parties to the above cause that 
defendant's answer as already filed in this suit be, and hereby is, 
amended as follows: , 

First. By inserting at the end of the matter on page 5 of said 
36 answer and also at the end of the matter on page 8 of said 
answer the following: 

“United States patent No. 31529, to Robert Cassady and Daniel 
Clark, granted and dated February 26, 1861. 

United States patent to Job Johnson and Joseph B. Bolton, No. 
38229, granted and dated April 26, 1863. 

United States patent to John Callaghan, No. 80331, granted and 
dated July 28, 1868. 

United States patent to Benjamin Folsom, No. 53968, granted and 
dated April 17, 1866,” without prejudice to what has heretofore been 
done in the case. 

Dated September 11, 1883. 
W. E. SIMONDS, 

Defendant’s Solicitor. 
SPRAGUE & HUNT, 
Compl't’s Solicitor. 


37 And on the 30th day of December, A. D. 1884, the following 
stipulation and complainant’s & defendant’s proofs taken in 
comformity thereto were filed in court as follows, viz: 
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The United States Circuit Court for the District of Connecticut. In 
Equity. 
Aveustus Day 
v8. 
Tae Farr Haven & WestvILLeE RAILROAD ComPARNY. 


It is hereby stipulated in the above-entitled cause that the evi- 
dence to be taken therein may be taken before any notary public 
authorized to take such evidence by the United States statutes in 
such cases made and provided. 

June 1, 1883. 

SPRAGUE & HUNT, 
Complainant's Solicitors. 
W. E. SIMONDs, 
Defendant's Solicitor. 


38 The Circuit Court of the United States for the District of Con- 
necticut. In Equity. 


Avuaustus Day 
va. 
Farr Haven & WESTVILLE RAILROAD CoMPANY. 


Testimony introduced on behalf of Augustus Day and depositions 
taken by consent this 3rd day of October, 1883, at Detroit, Michi- 
gan. 


Present: Thomas 8. Sprague, Esq., of Sprague & Hunt, solicitors 
for complainant, and William E. Simonds, Esq., solicitor for defend-' 
ant. 


Aveustus Day, being duly sworn, says, in answer to interrogatories 
as follows: 


Examination by Mr. SPRAGUE: 


Q. 1. State your name, age, residence, and occupation. 

Ans. Augustus Day; 62 years of age; Detroit, Michigan; occu- 
pation, inventor and manufacturer. 

Q. 2. Do you know the defendant corporation ? 

A. I do. 

Q. 3. Are you acquainted with the devices used by the defend- 
ant corporation upon their cars for the purpose of clearing obstruc- 
tions from railroad tracks? 

A. Iam. 

Q. 4. Have vou made a model representing the devices used by 
the defendant for that purpose; and, if so, will you produce it? 

A. Ihave. (Witness produces model.) 


39 Counsel for complainant introduced model referred to by 
the witness, and the same was received and marked Complain- 
ant’s Exhibit A. 
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Q. 5. Examine the model, Complainant’s Exhibit A, and describe 
the similarity or dissimilarity, if such exists, between it and the de- | 
vices employed by the defendant corporation. 
A. It issubstantially the same thing, so far as I am capable of 
making it, without taking measures and propcrtions. 


Cross-examination by Mr. Simonps: 


Q. 6. When did you see the devices you refer to as being used by 
the defendant corporation ? 7 

A. I saw them last winter; that is the last time, I believe. 1 have o 
seen them several times. 

Q. 7. At what date last did you see them last winter ? 

A. Well, I can’t tell you the date. 

Q. 8. Give me the month. . 

A. [ think it was in November. I am not positive about that, but 
I think it was in November; it might have been in December. My 
impression is that it was in November. 

Q.9. Was it before this suit was brought? 

A. Yes, sir; it was. 

Q. 10. Where did you see such device? 

A. On their cars in New Haven. 

Q. 11. On how many different cars ? 

A. I didn’t count them; on quite a number of cars. 

(). 12. Were such devices of this sort as you saw all alike in their 
construction ? ‘ 
| A. Seemingly so. 
| Q. 13. And are you confident that Exhibit A faithfully represents 
those devices ? 

A. I am, sir; substantially that is the way they are; they might 
some of them have been out of repair and bent in a different shape. 

Q. 14. Particularly did those devices used by the defendant cor- 
poration have the straight draw bar extending backward from the 

rock shaft near the side of the car? ! 
40 A. They seemed to be just straight; they might possibly 
have been a little in; they might possibly have been a little 
trifle on an angle. 

Q. 15. Are you confident that in those devices of the defendant 
there was both the straight draw bar near the side of the car and 
also the diagonal brace or support ? 

A. Iam. 

Q. 16. Did you see those devices of defendant used at all? 

A. I don’t remember whether I saw them on the rail or not. 

Q.17. Did you examine those devices of defendant carefully 
enough to know how they operate ? 

Q. 18. Were the supports which attached the scrapers (in defend- 
ant’s device) to the rock shaft elastic supports ? 

A. Well, they might have been somewhat elastic. They were | 
made of iron, and were made flat, and, of course, they would be elas- | 
tic. There would bea spring to the whole work, more or less, I sup- 


pose. 
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Q. 19. Were they of iron or of steel ? 

A. I could not say as to that. 

Q. 20. You are satisfied, are you not, that in those devices of de- 
fendant the scrapers were not intended to rest upon the track wholly 
by their own weight? 

A. I should judge they were not. 

(. 21. You are satisfied, are you not, that in those devices of de- 
fendant the scrapers were intended to be pressed down upon the 
track with an elastic pressure and held there by the ratchet and 
stop? 

A. As to the elastic pressure I do not know about that, but I am 
satisfied they were held by the ratchet and stop connected with a 
-lever. The whole work was, more or less, capable of springing. 


AUGUSTUS DAY. 


41 UNITED STATES OF AMERICA, ae 
Eastern District of Michigan, | ~ ° 


I hereby certify that Augustus Day, the above-named witness, who 
signed the foregoing deposition, was by me duly sworn to make true 
answers to such interrogatories as might be propounded to him in 
the above-entitled cause this 3rd day of October, 1883, at Detroit, 
Michigan. 

[L. s.] H.S. SPRAGUE, 
Notary Public in and for the County of Wayne, 
in said Eastern District of Michigan. 


It is stipulated between the parties hereto that the complainant 
seeks to make no recovery under his patent 190,563, dated May §, 
1877, and the complainant does not seek to recover except under 
the 4th claim of reissued patent No. 8388, and this stipulation shall 
have the same eflect as though complainant amended his bill in 
these particulars. 


Isaac De Grarr,a witness produced on behalf of the complainant, 
having been duly sworn, deposes and says, in answer to interroga- 
tories, as follows: 


Examined by Col. SPRAGUE: 


Q. 22. Will you state your name, age, residence, and occupation ? 
A. My name is Isaac De Graff; residence, Detroit; age, 48; busi- 
ness, mechanical engineer and manufacturer. 
Q. 23. How long have you been engaged in the business of your 
profession ? 
A. My first connection with the business was in 1851 and has 
been continuous, with the exception of three or four years during 
the war. 
42 Q. 24. Are you accustomed to reading and interpreting 
drawings and comparing machinery with such drawingsand ~ 
determining the similarity between the two? 
A. Yes, sir. 
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Counsel for complainant introduces in evidence a copy of reissued 
patent No. 8388, dated August 27, 1878, and the same was received 
and marked Complainant's Exhibit B. 


Q. 25. Will you look at this patent—the drawings, specification, 
and especially the 4th claim—and tell us whether you understand 
the construction and operation of the device therein described ? 

A. I do. 


so. mam counsel offered in evidence a model, which was 
marked Complainant’s Exhibit C. 


Q. 26. Will you compare Complainant’s Exhibit C, model, with 
the fourth claim of Complainant's Exhibit B, patent, and tell us 
whether or not the model is a substantial representation of the de- 
vices described in that claim ? 

A. It is, in my judgment. 

Q. 27. I ask you now to compare Complainant’s Exhibit A with 
the fourth claim of Complainant’s Exhibit B and tell us whether or 
not you find the elements described in said claim in Exhibit A. 

A. I find parts corresponding to the draw bar C, the blade A, and 
the diagonal brace E, as shown in the drawing and described in 
claim four (4). 

Q. 28. State whether or not, in your opinion, the arrangement of 
the elements you have named in Complainant’s Exhibit B perform 
substantially the same functions as the corresponding elements 
named in the 4th clause of the claim in Complainant’s Exhibit A. 

A. So far as I can see they do. 


Cross-examination by Mr. Simonps: 


Q. 2%. Please to state fully and exhaustively each and every util- 
ity which flows in complainant’s patented device from the presence 
of the combination of the draw bar C, scraper A, and the diagonal 
brace. 

A. As I understand the action of those parts, the draw bar C per- 

forms the office of drawing.the blade A along the track, and 
43 in the performance of that office it is assisted by the brace E, 

but that brace also performs another oftice—that of prevent- 
ing the blade A from being removed from the track by the side 
thrust—and, in my judgment, that is the whole office of the differ- 
ent parts. 

Q. 30. Then, in your judgment, the special utility of the diagonal 
brace E is that of strengthening and supporting the scrape against 
a side thrust; is that correct? 

A. It performs both offices; you cannot separate the one from the 
other. It assists in the direct draft, and at the same time acts as a 
brace to resist the side thrust. 7 , 

Q. 31. Do you consider either of those offices more important than 
the other, practically? 

A. Yes; I think, in view of the fact that there is a direct line of 
strain through the draw bar C, that the most important office of the 


- 


~~ 


‘THE FAIR HAVEN & WESTVILLE RAILWAY CO. 21 


diagonal brace is to prevent lateral movement of the blade A from 
the track. 

Q. 32. You will observe that casting which in complainant’s 

patent is marked B is absent from the combination set out in this 
4th claim. When the device is constructed so as to have the scraper 
pivoted underneath the car in distinction from having it supported 
upon the rocking shaft, that casting B performs a special office and 
has a special utility, has it not, in that it affords sockets for the ends 
of the direct and diagonal draw bars and preserves them in their 
lines of direction ? 
_ A. I should understand that it was the spirit and intention of 
that clause that for the purpose of explanation that the part B and 
the part A were considered as forming one whole, under the general 
name A. 

Q. 33. Even if you consider ‘that the parts A and B are of one 
structure, substantially, when the scrapers are — as they are 
in complainant’s patent in distinction from being attached to a 
rocking shaft as they are in Complainant's Exhibit A, the sockets 
which are on top of B have the special utility of preserving the 
direct and diagonal draw bars in proper lines of direction, have they 
not? 

A. I don’t think that the fastenings are essential at all, so 
44 long as they are fastened so that they act as the spirit of the 
patent shows they are intended to. 

Q. 34. Then, as I understand you, the improvement described in 
complainant’s reissued patent recited in the 4th claim is present in 
substance, whether the manner of pivoting be such as is shown in 
the patent or be such as is shown in Complainant’s Exhibit A? 

A. I think so, sir. 

Q. 35. And is also present whether or not the part B be present ? 

A. It is my judgment that in considering the office performed by 
the draw bar C and brace E that not only the part B but the blade 
A might be left out of the question; the offices of the draw bar C 
and brace E are the same, in my judgment, in both cases if attached 
to any blade in any way that I could imagine so long as the attach- 
ment is made. 


ISAAC De GRAFF. 
Unitep States OF AMERICA, | . 
Eastern District of Michigan, | ° 


I hereby certify that Isaac De Graff, the above-named witness, who 
signed the foregoing deposition, was by me duly sworn to make true 
answers to such interrogatories as might be propounded to him in 
the above-entitled cause this 3rd day of October, 1883, at Detroit, 
Michigan. 

[L. s.] H. 8S. SPRAGUE, 
Notary Public in and for the County of Wayne, 
in said Eastern District of Michigan. 


Complainant offered in evidence a certified copy of a decree in 
the United States circuit court for the eastern district of Michigan, 
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in the case of Day vs. Detroit City Railway Company, a copy of such 
decree to be found on page 946 of the 22nd Official Gazette. 


45 The Circuit Court of the United States for the District of 
Connecticut. In Equity. 


Avuoustus Day 
UR, 
Fain Haven & Westvitte RAILROAD CoMPANY. 


Testimony taken on behalf of the complainant under the 67th rule 
in equity of the United Stated States Supreme Court, as amended, 
before Henry S. Sprague, a notary public in and for the county of 
Wayne, in the State of Michigan, at the office of Sprague & Hunt, 
No. 37 Congress street west, Detroit, Michigan, commencing on 
Wednesday, August 27th, 1884, at 10 o’clock in the forenoon, pur- 
suant to agreement. 


Present: Sprague & Hunt, counsel for the complainant, and W. 
E. Simonds, Esq., counsel for defendant. 


Isaac De Grarr, first being duly cautioned, was sworn, and testi- 

fied, in answer to interrogatories propounded to him, as follows: 
Examined by Spracuge & Hunt: 

Q. 1. Mr. De Graff, was you formerly sworn as a witness in this 
case ? 

A. Yes, sir. 

Q. 2. Will you look at the reissued patent No. 8388, dated August 
27, 1878, issued to Augustus Day, and state if you have read and 
examined the same and understand the 4th claim of said patent 
and what such claim is for? 


Objected to as incompetent. 


AG A. The claim is for the combination, with the draw bar C 
and scraper A, of the diagonal brace E,as and for the purpose 
set forth. I have read the specification. 
Q. 3. Will you look at the patent of D. B. Scofield for a wheeled 
plow patented September 28, 1858, and state if vou find in such 
patent the device covered by the 4th claim of the Day reissue ? 


Same objection. 


A. I do not. 

Q. 4. Will you look at the patent of J. Sheridan, No. 35066, dated 
April 22nd, 1862, and state if you find in that the device claimed in 
the 4th claim of the Day reissue” 


Same objection. 


A. I do not. 
Q. 5. Will you look at the Johnston & Bolton patent, track-clearer, 
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No. 38229, and state if you find in that patent the device claimed 
in the 4th claim of the Day reissue ? 


Same objection. 


A. I do not. 

Q. 6. Will you look at the patent of 5. Hutchinson, a gang plow, 
No. 56942, and state whether or not you find the device set forth in 
the 4th claim of the Day reissue ? 

A. I do not. 

Q. 7. Will you look at the patent to C. C. Elliott, No. 62535, and 
state if you find in that patent the device claimed in the fourth claim 
of the Day reissue? 


Same objection. 


A. I do not find any such device. 

Q. 8. Will you look at the patent of E. R. Wells, No. 72212, and 
state if you find in that patent or not the device claimed in the 
fourth claim of the Day reissue ” 


Same objection. 


A. I do not. 

Q. 9. Will you look at the patent of Samuel A. Otis, No. 78537, 
and state if you find in that patent the device claimed in the fourth 
claim of the Day reissue ? 


Same objection. 


A. I do not. 
47 Q. 10. Will vou look at the patent of H. J. Wattles, No. 
68673, and state if you find in that patent the device claimed 
in the fourth claim of the Day reissue? 


Same objection. 


A. I do not. 

Q. 11. Will you look at the Schnevly patent, the Goodwin patent, 
and the two Perry patents, being for mowers and harvesters, and 
state if you find in them the device claimed in the fourth claim of 
the Day reissue ? 


Same objection. 
A. I do not find the device in any of them. 


Cross-examination by Mr. Stmonps: 


Q. 12. In your view of the matter, is the shank B, described in the 
Day reissue patent, essential to the presence of the improvement. de- 
scribed in the Day reissue and referred to in the 4th claim ? 

A. I consider it as merely a mechanical convenience for fastening 
the parts mentioned in the claim rigidly together. I can explain 
that more fully by saying that Mr. Day now makes them without 
the presence of the part B as a separate piece. 

Q. 13. In your view of the matter, is it or not essential to the 
presence of the improvement described in the Day reissue and re- 
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cited in the fourth claim that the draw bar C and diagonal brace E 
should be pivoted at their front ends independently of each other? 

A. I do not consider that it is material how they are pivoted, so 
that the pivotal action is on the same center line, horizontally in 
one direction and at right angles with the line of motion of the car 
in the other. 

(. 14. Is even that essential ? 

A. I consider that it is essential that they shall be pivoted so that 
in lifting the scraper shall be raised, if I may so express it, verti- 
cally from the track—in other words, so that when the scraper is 
lifted from the track it shall not be moved laterally in either di- 
rection. | 

Q. 15. Then you would attach to the fourth claim, by construc- 
tion, the condition, as to these pivots being “on the same axial line,” 

that is expressed in words in second claim ? 
48 A. I should consider it essential that that should act on 
the same axial line. 


ISAAC Dre GRAFF. 


ApoLPH BARTHEL, being duly sworn, testified, in answer to inter- 
rogatories propounded to him, as follows : 


Examined by Spracur & Hunt: 


Q. 16. What is your name, age, residence, and occupation ? 

A. My name is Adolph Barthel ; 39 years old; live in Detroit, and 
am a mechanical engineer and expert. 

Q. 17. Mr. Barthel, will you state at what schools you were edu- 
cated and how you prepared yourself to become a mechanical en- 
gineer and expert? : 

A. I graduated from a school of arts; I graduated at a polytech- 
nic school ; graduated from the German military academy; served 
as engineer in the German army and have for 16 years followed the 
profession of mechanical engineer and expert. 

Q. 18. Will you look at the patent of Augustus Day, track-clearer, 
No. 8388, and state if you have read the same and understand what 
is covered by the fourth claim thereof and state what said fourth 
claim consists of? 

A. I have read this patent and I think I understand it. The fourth 
claim contains the combination, with the draw bar Cand scraper A, 
of the diagonal brace E, as and for the purposes set forth. I think 
I understand the claim. 

Q. 19. Will you look at the patent to D. B. Scofield, wheel plow, 
No. 21630, and state if you find in such patent the device covered 
by the fourth claim of the Day reissue ? 


Objected to as incompetent. 


A. I do not. 
Q. 20. Will you look at the patent to J. Sheridan, No. 35066, 
dated April 22nd, 1862, and state if you find in that patent the de- 
vice covered by the fourth claim of the Day reissue ? 
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Same objection. 


A. His patent is for a track-clearer, but does not contain the de- 
vice claimed in the fourth claim of the Davy patent. 
49 Q. 21. Will you look at the Johnstone and Bolton patent, 
No. 38229, and state whether or not you find in that patent 
the device covered by the fourth claim of the Day reissue? 


Same objection. 


A. His patent is for a track-clearer, but there is no such device 
used as described in Day’s reissued patent and claimed in the fourth 
claim thereof. 

Q. 22. Will you look at the patent to S. Hutchinson, gang plow, 
No. 56942, and state if you find in that patent the device covered 
by the fourth claim of the Day patent ? 


Same objection. 


A. This patent is for a gang plow, and I do not find a single ele- 
ment of the claim referred to in Day’s reissued patent. 

Q. 23. Will you look at the patent of C. C. Elliott, No. 62535, car 
track clearer, and state if you find in that patent the device covered 
by the fourth claim of the Day patent? 


Same objection. 


A. I find in that patent but one of the elements claimed in the 
fourth claim of the Day reissued patent and no device that could be 
construed to refer to the 4th claim of Day’s reissued patent. 

Q. 24. Will you look at the patent of 1. J. Wattels, No. 68673, 
and state if you find in such patent the device claimed in the fourth 
claim of the Day reissue ? 

Same objection. 


A. This patent is for an improvément in gang plows, and there 
is no combination of elements to compose a device similar to that 
referred to in the fourth claim of the Day reissued patent. 

Q. 25. Will you look at the patent of E. B. Wells, No. 73212, and 
state if you find in that patent the device covered by the fourth 
claim of the Day patent? 


Same objection. 


A. This patent is for an improvement in scraper attachments to 
cars and contains some of the elements of the Day reissue patent, 
but there is no such combination of parts as claimed in the fourth 
claim of Day’s reissued patent. 

Q. 26. Will you look at the patent of Samuel A. Otis, No. 
50 73537, and state if you find in that patent the device claimed 
in the fourth claim of the Day reissue? 


Same objection. 


A. No; I donot. Ido not think there are elements in this Otis 
patent which correspond with the elements cited in the combina- 
tion described in the fourth claim of Day’s reisssue. 

4—290 
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Q. 27. Will you look at the Schnevly patent, the Goodwin patent, 
the two Perry patents, for harvesters and mowers, and state if you 
find in either of them the device covered by the fourth claim of the 
Day reissue? 

Same objection. 


A. These patents are for mowers and harvesters, and I do not 
find in any one the combination of elements that would present a 
like or a similar device to that described in the Day reissue patent 
and claimed in the fourth claim thereof. 


Cross-examination by Mr. Simonps: 


(). 28. Is it essential to the presence of the improvement described 
in the Day reissue and recited in the fourth claim that the scraper 
should be that particular kind of scraper which is shown in the 
drawings of the Day reissue and therein lettered A? 

A. As far as the fourth claim of the Day reissue patent is con- 
cerned it is not essential at all how the scraper A is constructed. 

Q. 29. Is it essential to the presence of the improvement described 
in the Day reissue and recited in the fourth claim that the shank 
B should be present? 

A. No; Ido not think it is. The presence of the shank B is 
immaterial as far as the fourth claim is concerned, and forms noth- 
ing but a part of the scraper. It is obviously used in connection 
therewith to get greater facilities for construction and connecting 
the same with the brace and draw bar, and it clearly would not alter 
the function of the device if the draw bar and brace were directly 
attached to the scraper without the intermission of the shank. 

Q. 30. What is that element of the Day improvement that you 
find in the Elliott patent’ : 

A. The Elliott patent has a scraper. 

Q. 31. Is it essential to they presence of the improvement de- 

scribed in the Day reissue and recited in the fourth claim 
51 that the forward ends of the draw bar and diagonal brace be 
pivoted independently of each other? 

A. No; there is no such necessity. Both are secured to one ohject— 
that is, the scraper—and if one is turned upon its pivot the other is 
turned in the same degree. Therefore, if the pivotal point of the two 
were connected by a shaft, the parts would operate in the same man- 
ner. 

Q. 32. Relative to the improvement described in the Day reissue 
in suit and recited in the fourth claim, what is the whole function 
of the diagonal brace EY’ 

A. It is to firmly brace the track-clearer against any possible side 
motion created by the angular position with which it acts upon the 
obstructions when drawn along the track. It is clear that a great 
portion of the resistance which the debris or obstacles exert upon 
the blade of the track-clearer will create a heavy lateral pressure, 
which has to be resisted entirely by the lateral brace. In addition 
to this function the lateral brace has to accommodate itself to the 
vibiations of the draw bar, created by a rise or fall in the track ; it 
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is therefore necessary that both be upon the same plane, so that 
they may swing together. The way the draw bar and the brace are 
combined with the scraper in the Day patent the brace as such is 
always effective, no matter whether the scraper raises or lowers from 
the car. 

Q. 33. Is it perfectly easy in the device of the Day reissue to make 
the draw bar C large enough to furnish all requisite strength for 
drawing the scraper’? 

A. I don’t think it has anything to do with the principle of con- 
struction involved in the fourth claim, and I think it is merely a 
matter of proper proportion and arrangements of the parts to effect 
the desired purpose. 

Q. 34. Can you easily make the draw bar C large enough to draw 
the scraper? 

A. I think the construction is adapted to admit any size of draw 
bar. 

Q. 35. In the device of the Scofield patent are the plow beam A 
aud the brace J pivoted on the same axial line, to wit, the axis of 

the wheels. 
52 A. They are not pivoted at all. 
(. 36. Is the beam A free to rise and fall at the front end ? 

A. Certainly. 

Q. 37. Where there is pivot ? 

A. It is combined with a rolling axle, but an object to raise or 
fall at one end does not necessarily need a pivot. 

Q. Is the brace J also combined with the same rolling axle? 

A. Yes. 

Q. 38. Does the brace J tend to prevent lateral displacement of 
the plow as it rises and falls? 

A. No; the rising and’ falling of the plow is controlled by dif- 
ferent devices, viz., the lever H, operated by the plowman from his 
seat. 

Q. 40. Independently from the adjustment of the plow, wherein 
the lever H is used, does not the plow rise and fall with the plow 
beam, vibrating, as you call it, with the rolling axle A? 

A. Certainly it does. 

Q. 41. And in such vibration of the plow does or not the diagonal 
brace J tend to prevent lateral displacement of the plow ? 

A. No; it does not. That lateral brace J is simply used, as in thou- 
sands of other plows and vehicles of all kinds, to combine the outer 
end of the axle to the draft pole, as the draft is all on one side of 
the vehicle, and without such brace no stiff truck could be obtained. 

Q. 42. In the device of the Goodwin patent does the diagonal 
brace Ct, interposed between the rolling axle Band the part marked 
in the drawings C*, tend to prevent lateral displacement of the finger 
bar M and its appurtenances ? 

A. There is no lateral displacement of the bar M that I can see, 
as it moves at right angles across the line of draft, but whether it 
may act or not asa brace or strut depends altogether upon the 
action of the draft upon the structure. 

Q. 43. If in the use of the device of the Goodwin patent there is 


rs 


NC LALA A 


28 AUGUSTUS DAY VS. 


a tendency to lateral displacement of the finger bar M, then diagonal 
brace C* tends to prevent such lateral displacement, does it not? 


A. Yes; to a small extent. 
ADOLPH BARTHEL. 


53 Unitep STATES OF AMERICA, a 
, . . . . a SY 
Eastern District of Michigan, | 


I, Henry S. Sprague, a notary public in and for the county of 
Wayne and State of Michigan, do. hereby certify that on the 27th 
day of August, A. D. 1884, appeared before me the above-named 
Isaac De Graff and Adolph Barthel, witnesses, who, being by me first 
severally duly sworn according to law to testify the truth, the whole 
truth, and nothing but the truth relating to said cause, gave the 
above testimony, which was reduced to writing and was read over 
by the witnesses, who signed the same in my presence and made oath 
to the truth thereof. 

[L. s.] 3 H. S. SPRAGUE, 
Notary Public, Wayne County, Michigan. 


The complainants close- their testimony. 


54 Infringement—Patent No. 190,563 and Reissue No. 8388. 
Decided June 30th, 1880. 


United States Circuit Court, Eastern District of Michigan. 
Day vs. Detroit Ciry RaAitway Company. 


Defendant held to infringe Day’s patent No. 190,568, May 8, 1877, 
and reissue patent No. 8388, August 27, 1878,. for railway track 
clearers. 

Messrs. Sprague & Hunt, for the complainant; Mr. Geo. H. Lothrop, 
for the defendant. 


Brown, D. J.: 


This cause having been heretofore heard on argument by counsel 
for the respective parties on the pleadings and proofs, and the court 
having considered the same and being of the opinion that the com- 
plainant was the first and original inventor of the railway track 
clearers such as are described in his reissued patent No. 8388, dated 
August 27, 1878, and also that he was the first and original inventor 
of the railway track clearers such as are described in his patent 
dated May 8, 1877, and numbered 190,563, and claimed in the first 
clause of the claims of said patent, adjudges and decrees that the 
defendant has infringed the said reissue patent No. 8388 in making 

and using railway track clearers containing— 
5d 1. In a railway car, a pair of independently acting scrapers, 
pivotally secured to the floor of the same and resting upon 
the track, when in operation, wholly by their own weight, in. com- 
bination with means for raising and lowering such scrapers simul- 
taneously, substantially as and for the purpose set forth. 
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2. In a track-cleaning device, the combination, with an independ- 
ently acting scraper resting, when in operation, wholly by its own 
weight upon the track, of a draw bar in the direct line of draft and 
a supplementary, and diagonal draw bar, which at the same time 
acts as a brace, the forward ends of both of said draw bars being 
secured on the same axial line, substantially as and for the purpose 
set forth. 

3. The construction and arrangement of the shank B, as de- 
scribed, with relation to scraper A, draw bar C, and diagonal brace 
E, as and for the purposes set forth. 

4. The combination, with the draw bar C and scraper A, of the 
diagonal brace E, as and for the purpose set forth. 

7. The combination, with the pivoted track-cleaning scrapers, of 
chain J, pulley K, and cranked shaft P for raising and lowering 
the scrapers, substantially as described. 

And also that the defendant has infringed the said patent No. 
190,563 in making and using railway track scrapers containing— 

1. The adjustable bracket E, in combination with the leader C 
and brace D and scraper, substantially as and for the purpose de- 
scribed. 

As charged in the said bill of complaint, and that the said com- 
plainant is entitled to have a perpetual injunction to restrain said 
defendant, its agents, servants, and workmen and all claiming or 
holding under or through it, from making, using, or vending or in 
any manner disposing of railway track clearers embracing the in- 
vention or improvements described in said letters patent, viz: 

1. In a railway car, a pair of independently acting scrapers pivot- 
ally secured to the floor of the same and resting upon the track, 
when in operation, wholly by their own weight, in combination with 
means for raising and lowering such scrapers simultaneously, sub- 

stantially as and for the purpose set forth. 
56 2. In a track-cleaning device, the combination, with an in- 

dependently acting scraper resting, when in operation, wholly 
by its own weight upon the track, of a draw bar in the direct line 
of draft and a supplementary and diagonal draw bar, which at the 
same time acts as a brace, the forward ends of both of said draw 
bars being secured on the same axial line, substantially as and for 
the purpose set forth. 

3. The construction and arrangement of the shank B, as de- 
scribed, with relation to scraper A, draw bar C, and diagonal brace 
E, as and for the purposes set forth. 

4. The combination, with the draw bar C and scraper A, of the 
diagonal brace E, as and for the purpose set forth. 
x * * * * x * 

7. The combination, with the pivoted track-cleaning scrapers, of 
chain J, pulley K, and cranked shaft P for raising and lowering the 
scrapers, substantially as described. 

And also— 

1. The adjustable bracket E, in combination with the leader C 
and brace D and scraper, substantially as and for the purpose de- 


scribed. 
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And it is further adjudged and decreed that the cause be referred 
to Addison Mandell, Esq.,a master of this court, to ascertain and 
report the number of railway track clearers as described in said 
patents made and used, and also the number sold, by the said de- 
fendant since the twenty-seventh day of August, in the year 1878, 
and the damages he has sustained and the use and profits the de- 
fendant has derived by reason of such infringement since the time 
last aforesaid ; and upon the coming in and confirmation of said 
report that said complainant have a decree and execution for the 


amount found due to him, and also for the costs of this suit, to be , 


taxed. 


57 United States Circuit Court, District of Connecticut. In 
Equity. 


Avoeustus Day 
v8. 


Tue Farr Haven AND WestTVILLE RAILROAD ComPaANy. 


Testimony taken on behalf of the defendant, under the 67th rule 
in equity of the United States Supreme Court, as amended, before 
Henry E. Taintor, an examiner of said circuit court, at room No. 
22, No. 2 Central Row, Hartford, Connecticut, commencing on 
Tuesday, March 25th, 1884, at ten o’clock in the forenoon, pur- 
suant to the annexed notice. 


Present: Sprague & Hunt, counsel for the complainant, and W. 
EK. Simonds, Esq., counsel for defendant. 

Defendant’s counsel offers in evidence copy of specification and 
drawings of B. B. Scofield’s patent on plows, No. 21630, dated Sep- 
tember 28,1858, and same is marked “ Defendant’s Exhibit Scofield’s 
Patent, H. E. T., Ex.;” also 

A copy of the specification and drawings of the patent to William 
and Thomas Schnebley on harvesters, No. 22203, dated November 
30, 1858, and same is marked “ Defendant’s Exhibit Schnebley Pat- 
ent, H. E. T., Ex.;” also i 

A copy of the specification and drawings of James Sheridan’s 
patent on track-clearer, No. 35066, dated April 22, 1862, and the 
same is marked “ Defendant’s Exhibit Sheridan 1862 Patent, H. E. 

T., Bx.:” aleo 
58 A certified copy of the patent to Job Johnson and Joseph 
B. Bolton for track-clearer, No. 38229, dated April 21, 1863, 
and the same is marked “ Defendant’s Exhibit Johnson & Bolton 
Patent, H. E. T., Ex.;” also 3 

A certified copy of James Sheridan’s patent on track-clearer, No. 
42411, dated April 19, 1864, and same is marked “ Defendant's Ex- 
hibit Sheridan 1864 Patent, H. E. T., Ex.;” also 

A copy of the specification and drawings in Samuel Hutchinson’s 
patent on gang plow, No. 56942, dated August 7, 1866, and the 
same is marked “ Defendant’s Exhibit Hutchinson’s Patent, H. E. 
T., Ex.;” also 
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A certified copy of ©.C. Elliott’s patent on track-clearer, No. 62535, 
dated March 5, 1867, and the same is marked “ Defendant’s Exhibit 
Elliott Patent, H. E. T., Ex.;” also 

A copy of the specification and drawings of H. J. Wattles’ patent 
on gang plow, No. 68673, dated September 10, 1867, and the same 
is marked “ Defendant’s Exhibit Wattles Patent, H. E. T., Ex.;” also 

A copy of specification and drawings in the patent of E. B. Wells 
for track-clearer, No. 73212, dated January 7, 1868, and the same is 
inaiked “ Defendant’s Exhibit Wells Patent, H. E. T., Ex.:” also 

A certified copy of Samuel A. Otis’ patent on track-clearer, No. 
78537, dated June 2, 1868, and the same is marked “ Defendant’s 
Exhibit Otis Patent, H. E. T., Ex.;” also 

A copy of the specification and drawings in John Fogarty’s patent 
for track-clearer, No. 94587, dated September 7, 1869, and the same 
7 marked “ Defendant’s Exhibit Fogarty Patent, H. E. T., Ex.;” 
also 

A copy of the specification and drawings in W. F. Goodwin's pat- 
ent on harvester, No. 101,120, dated March 22, 1870, and the same 
is marked “ Defendant’s Exhibit Goodwin Patent, H. E. T., Ex.;” 
also 

A copy of the specification and drawings in John G. Perry’s 
59 patent on harvester, No. 104,480, dated June 21, 1870, and the 
same is marked “ Defendant’s Exhibit Perry’s First Patent, 

H. E. T., Ex.;” also 

A copy of the specification and drawings in John G. Perry’s patent 
on harvesters, No. 104,490, dated June 21, 1870, and the same is 
marked “ Defendant’s Exhibit Perry’s Second Patent, H. E. T., Ex.;” 
also 

A copy of the specification and drawings in Arnold Strauss’ 
patent on track-clearer, No. 110,602, dated December 27, 1870, and 
the same is marked “ Defendant’s Exhibit Strauss Patent, H. E. 
T., Ex.:” also 

A certified copy of James N. Clark’s patent on track-clearer, No. 
189,695, dated April 17, 1877, and the same is marked “ Defendant’s 
Exhibit Clark Patent, H. E. T., Ex.;” also 

A certified copy of Augustus Day’s patent on track-clearer, No. 
125,547, dated April 9, 1872, and the same is marked “ Defendant's 
Exhibit Day Original Patent of 1872, H. E. T., Ex.” 


CHARLES L. BuRDETT, witness on the part of the defendant, being 
= and duly sworn, in answer to interrogatories proposed to 
1im by W. E. Stmonps, Esq., testifies as follows: 

Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Charles L. Burdett; my age is 35 years; tiny resi- 
dence is Hartford, Connecticut, and my occupation is civil engineer 
and pateutsolicitor. I have been engaged in patent soliciting for about 
three years and am accustomed by constant practice to examine 
machines and various devices for the purpose of determining patent- 
able differences in their construction. Prior to taking up patent 
soliciting 1 had about twelve years’ experience in the practice of my 
profession as engineer, and pursued such technical studies as under- 
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lie that profession. I have testified as expert in engineering and 
patent causes. 

Int. 2. Have you read and do you understand the reissued patent 
in suit? 

A. I have read and believe that I understand the reissued patent 

in suit. é 
60 Int. 3. What is the alleged improvement which forms the 

subject-matter of said reissued patent, referred to in its fourth 
claim? 

A. The invention, as described in the said patent and set out in 
its fourth claim, is to the combination of three elements—first, a 
draw bar; second, a scraper, and third,a diagonal brace. This claim 
may be construed as a broad claim to the three elements stated and 
such, in my opinion, would be its construction by a court, unless 
some special force and effect were given to the words “as and for 
the purpose set forth” with which the said fourth claim ends. In 
case any unusual and special force is given to these words, the limi- 
tation will be to the said elements combined as shown and described 
in the drawings and specification. The scraper of the patent is “ an 
independently acting scraper, resting, when in operation, wholly by 
its own weight upon the track.” 

The forward ends of the draw bar and the diagonal brace are 
pivoted to separate and independent hangers fast to the bottom of 
the car, and the seat ends of these two elements (the draw bar and 
brace) and the third element, a scraper, are united by means of a 
cast-iron “shank” of peculiar form. These peculiarities of construc- 
tion seem to be material to the operation of the device in the man- 
ner described in the patent, and the limitation in the scope of the 
claim which I have supposed to be made necessary by giving.special 
and unusual force to the words quoted from the’ claim is a Jimita- 
tion to substantially this specific construction. 

If I were called upon and it were my province to construe said 
fourth claim I should give as my opinion that the claim should be 
construed broadly to the combination of the three elements, the draw 
bar, the scraper, and the diagonal brace. 


(Complainant’s counsel objects to so much of the above answer as 
is included between the word “ stated ” in the eighth line of answer 
and the words ‘as and for” in the eleventh line, and all of the last 
sentence, as being the office of the court and not of the expert to 
interpret the patent.) 


Int. 4. In case the forward ends of the draw bar and diagonal 
brace are pivoted independently of each other, as described in the 
réissued patent in suit, what office, function, or purpose, with refer- 

ence to such draw bar and diagonal brace, does the casting 
61 by which they are united at the rear ends (lettered B and 
called a shank in the said reissue) serve? . 

A. The shank, with its “ ribs and studs,” is the part to which the 
draw bar and brace are securely bolted, and the office or function of 
this part, as described, is to ensure “ perfect accuracy in the set of 
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the scraper, * * * an essential feature of” the “ invention ” set 
out in the said patent. : 

Int. 5. Please to examine the specification and drawings of De- 
fendant’s Exhibit Scofield Patent and say whether or not, in your 
opinion, said Scofield patent shows and describes substantially what 
is described in the reissued patent in suit and referred to in the 
fourth claim, on a supposed construction of that claim which makes 
it cover, broadly, the combination of the draw bar, the scraper, and 
the diagonal brace, without reference to the particular manner in 
which those parts are combined, as described in ‘the reissued patent 
in suit. 

A. I have examined the Scofield patent and find in that patent 
the combination of a draw bar or its equivalent, a scraper or its 
equivalent, and a diagonal brace. The function of the diagonal 
brace in the combination is to prevent lateral displacement of the 
draw bar and connected scraper or equivalent with respect to the 
path of the wheeled vehicle to which it is attached. 

Int. 6. Please to examine the specification and drawings of De- 
fendant’s Exhibit Sheridan 1862 Patent and say whether or not, in 
your opinion, said Sheridan 1862 patent shows and describes sub- 
stantially what is described in the reissued patent in suit and re- 
ferred to in the fourth claim, on a supposed construction of that 
claim which makes it cover broadly the combination of the draw 
bar, the scraper, and the diagonal brace, without reference to the 
particular manner in which those parts are combined as described 
in the reissued patent in suit. 

A. I have examined the Sheridan 1862 patent and find in com- 
bination a draw bar with a connected scraper and a diagonal brace 
to hold the scraper from lateral displacement. The draw bar is rep- 
resented as having a nearly vertical position, but none the less serves 
as a draw bar, and diagonal braces are arranged upon each side of 
the draw bar or“ beam F,” so that the device contains the elements 
a draw bar, diagonal brace, and scraper combined for the same pur- 

pose as in the patent in suit. 
62 The scraper in the reissued patent in suit is held down 

wholly by its own weight upon the track, whereas the scraper 
in the Sheridan patent is held down by means of a spring K, but 
the broad combination of the three elements, draw bar, scraper, and 
diagonal brace, are undoubtedly present in the Sheridan device, 
although this spring K may also act in the combination as a species 
of draw bar pushing against instead of pulling upon the scraper. 
There is no patentable distinction in the one method of operation 
over the other, or broad difference in mechanical effect. 

Int. 7. In the device described in Defendant’s Exhibit Sheridan’s 
1862 Patent, suppose the scraper while the car is in motion strikes 
an obstruction on the track so as to force backward, what is then 
the position of the draw bar? (Meaning by “draw bar” the bar to 
which the scraper is attached.) 

A. When the scraper strikes an unyielding obstruction on the 
track, it is pushed back so that the beam is thrown out of its vertical 
position, and the scraper and connected beam or bar rise and pass 
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over the obstruction, compressing in this movement the spring K, 
which serves to restore the scraper and draw bar to the position they 
occupied before the obstruction was met. 

Int. 8. When the beam or draw bar is thus thrown out of its ver- 
tical position, what position does it assume for the time being? 

A. It assumes a sloping position, out of the vertical. 

Int. 9. Please to examine the specification and drawings of De- 
fendant’s Exhibit Johnson and Bolton Patent, and say whether or 
not, in your opinion, said Johnson and Bolton patent shows and de- 
scribes substantially what is described in the reissued patent in suit 
and referred to in the fourth claim, on a supposed construction of 
that claim which makes it cover broadly the combination of the 
draw bar, the scraper, and the diagonal brace, without reference to 
the particular manner in which those parts are combined, as de- 
scribed in the reissued patent in suit. 

A. I have examined the specification and drawings of the patent 
enquired of, and find therein a scraper fixed upon a draw bar, 
or its equivalent, and held against lateral play by a brace. The 
draw bar pushes the scraper instead of pulling it, but this dif- 
ference in construction is not one from the use of which any unex- 
pected results flow, such as would make one device patentable over 
the other. It is immaterial, patentably considered, whether the 

scraper is pushed or pulled by the draw bar. 
63 Int. 10. Please to examine the specification and drawings 

of Defendant’s Exhibit Hutchinson Patent and say whether 
or not, in your opinion, said Hutchinson patent shows and describes 
substantially what is described in the reissued patent in suit and re- 
ferred to in the fourth claim, in a supposed construction of that claim 
which makes it cover broad!y the combination of the draw bar, the 
scraper, and the diagonal brace, without reference to the particular 
manner in which those parts are combined, as described in the re- 
issued patent in suit. 

A. I have examined the said patent and find therein a frame 
moving upon and supported by wheels, bearing, pendant from the 
frame, a scraper, or its equivalent, fixed at thie end of a draw bar, or 
its equivalent, held against lateral motion by a diagonal brace. The 
broad combination of a draw bar, scraper, and brace appear to be 
resent in this patent, provided, as in my opinion is the case, there 
is no patentable difference between pushing and pulling the scraper. 

Int. 11. I wish to call your attention to this Hutchinson patent 
from another point of view. I take it and letter a certain part 8 in 
red ink ; I letter another part in red ink T, and a third part in red 
ink W. What is the part thus lettered S, what the part lettered T, 
and what the part lettered W ? 

A. The letter S denotes a bar arranged longitudinally of the frame 
of the machine, and constituting what I should call a side bar of the 
frame |. The letter T denotes a plow attached to the lower end of a 
standard, which standard is attached to the frame S. The part W 
represents a diagonal brace connecting the bar S with a transverse 
part of the frame of the machine. 
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Int. 12. Is or not the bar S pivotally hung at its front end so that 
its rear end and the plow T are free to rise and fall ? 

A. The specification states that “the ends of the frame I” (of 
which the bar S is a part) “ rest loosely in frame A, the back end of 
J resting upon the rear cross-piece d of A and the front ends 
resting upon cleats e when | is fully down.” What the in- 
ventor calls a gauge screw pusses vertically through the front 
part of the frame and rests upon the cleat, and the frame, if its rear 
part were lifted, would rock or tilt on the end of this screw. The 
diagonal brace is shown as pivotally connected to the cross-bar or 

frame A and to the side of the bar S. This construction per- 
64 mits the bar S to be lifted, bearing with the plow T by means 
of the connecting standard J. 

Int. 13. Does or not the bar S cause the propulsion or movement 
of the plow T? 

A. Yes; if the bar 8 is moved it will move the plow T. 

Int. 14. With reference to the axle D, is the plow T pushed or 
pulled ? 

A. It is pulled. 

Int. 15. Then, considering the combination of the bar 8, the plow 
T, and the brace W, is there or not any need to make any distine- 
tion as to pushing or pulling between that combination and the com- 
bination recited in the claim in suit? 

A. There is not. 

Int. 16. Please examine Defendant’s Exhibit Elliot Patent. Ona 
construction of the claim in suit which makes it cover broadly the 
combination of the draw bar, scraper, and diagonal brace, does or not 
this patent show substantially that combination ? 

A. I have examined Exhibit Elliot Patent and find therein an 
equivalent of the combination enquired of. 

Int. 17. Please examine Defendant’s Exhibit Wattles Patent. Do 
you or not find therein a draw bar pivotally hung at its front end, a 
plow pulled forward in its work by such draw bar, and a diagonal 
brace preventing lateral displacement of such draw bar, and which 
might, if need be, aid in the propulsion of such plow ? 

A. I have examined Exhibit Wattles Patent and find therein a 
draw bar bearing a plow and held by a diagonal brace against lateral 
displacement, the draw bar being attached to a cross-piece that per- 
mits of a rotary motion in its bearings. 

Int. 18. Please examine Defendant’s Exhibit Wells Patent and 
say whether you find therein a draw bar free to rise and fall at the 
end where the scraper is attached and provided with a diagonal brace 
against lateral displacement. 

A. I have examined the Welles patent enquired of and find therein 
shown and described a scraper borne at the end of a draw bar, the 
other end being connected to the bottom of the car and the serapers 
held against lateral displacement by a connecting cross-bar that by 
means of connected parts forms also a brace, the scraper being free 

to rise and fall as the device is borne forward in use. 
65 Int. 19. On this broad construction of the claim in suit al- 
ready supposed, does or not Defendant’s Exhibit Otis Patent 
show that combination ? 


36 AUGUSTUS DAY VS. 


A. It does. The scrapers are attached to the lewer end of a draw 
bar, the draw bar being pivotally connected to the bottom of the car 
and the scrapers held against lateral displacement by means-of a rod 
and a diagonal brace. 


Adjourned to Wednesday, March 26, 1884, 10 a. m. 


W epNEsDAY, March 26, 1884—10 a. m. 


Met pursuant to adjournment. 
Present : Same parties. 


Examination of Cuartes L. Burpett continued: 


Int. 20. Please examine Defendant’s Exhibits Schnebley Patent, 
Goodwin Patent, and the two Perry Patents and say whether or not 
you find in each of them a pivotally hung bar, giving motion or 
propulsion to an implement at the free end thereof, and a diagonal 
rod or brace supporting such bar and implement against lateral dis- 
placement and capable of assisting in the motion or propulsion of the 
implement, if need be. 

A. I have examined the Schnebley patent and find therein a bar 
pivotally attached to a wheeled vehicle bearing on its free end a cut- 
ting implement, which is held in position by a diagonal brace. In 
the Goodwin patent I find-a bar pivotally connected to a wheeled 
structure bearing at its free end a cutting device, which is held against 
lateral displacement by a diagonal brace pivoted to the axle to which 
the bar is also pivotally attached. In the Perry patents inquired of 
I find in each a bar or its equivalent pivotally connected to a wheeled 
strueture, the bar bearing at its outer and lower end a cutting device, 
which is held against lateral displacement by means of a brace or 
tie pivoted to the axle of the structure. 

All of the devices described and illustrated in these patents last 
inquired of belong to the class of mowers or harvesters, and in each 
of the devices shown and described in the said patents I find, in 
combination, a draw bar or its equivalent, pivotally attached to a 


wheeled structure bearing at its free and lower end an imple- | 


66 ment that is moved along near the ground, and a diagonal 

brace. So far as the movement of the implement on the free 
end of the main bar is concerned it is evidently immaterial, if pat- 
entable difference is sought for, whether the draw bar pushes or 
pulls it, and the function of the diagonal brace is plainly identical 
whether the implement is pushed or pulled. It is used to prevent 
lateral displacement of the implement at the end of the bar and so 
hold it in a given position with reference to the path of the wheeled 
structure. It is also clear that the substitution of a scraper for a 
cutter in any of these devices, broadly considered, would not be in- 
vention or involve anything more than the most ordinarv intelli- 
gence. ; 

Int. 21. If the fourth claim of the reissued patent in suit be ltmited 
to the manner of combination described in the patent, requiring the 
presence of the socketed casting, or if that claim be limited so as to 
require that the draw bar and the brace be pivoted independently 
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of each other, in either of these events does or not defendant’s de- 
vice complained of as an infringement (supposing the same to be 
illustrated by the model, Complainant’s Exhibit A) embody the con- 
struction described in said reissue and referred to in said fourth 
claim ? 

A. It evidently does not. The limitation in the first branch of the 
question requires the presence of a specific socketed casting that is 
not found in Complainant’s Exhibit A, and the limitation in the 
second branch of the question requires that the draw bar and the 
brace shall be pivoted independently of each other, and this con- 
struction is evidently not present in Complainant’s Exhibit A. 


' (It is stipulated by and between counsel for respective parties that 
defendant is licensed under James N. Clark’s patent on track-clearer 
No. 189,696, dated April 17, 1877.) 


Int. 22. Is or not defendant’s device complained of herein as an 
infringement constructed in accordance with the drawing and de- 
scription in J. N. Clark’s patent No. 189,696, dated April 17, 1877? 

A. It is. The Clark patent describes a bar that extends nearly 
the entire width of the car and is journaled at its ends in hangers 
pendant from the platform. Two arms of metalextend from this 
cross-bar backward so that their rear ends rest about over the track. 
To the ends of these arms are attached scrapers, and two other arms 

or braces made of spring steel connect these scrapers aud the 
67 cross-bar. A forward extending arm fast to the cross-rod at 

about its center is pivoted to a toothed rod which projects 
upwardly on the front of the dash-board and passes through a loop 
on the same. The structure in Complainant’s Exhibit A contains 
the elements thus described, combined in the manner described, to 
produce the result intended in the patent. 

Int. 23. Is or not defendant’s structure complained of as an in- 
fringement herein a mere servile copy or mere colorable evasion 
of the structure described in the complainant’s reissued patent in 
suit? 

A. It is not. The device complained of is simpler in construc- 
tion, and this difference in construction is evidently not made for 
the mere purpose of avoiding complainant’s patent in suit or in im- 
itation of the device of that patent. In complainant’s device the 
scraper is held down by gravity, the draw bar and the brace are in- 
dependently pivoted to the car frame, and a pulley chain and rotary 
shaft are used to lift the scraper. 

In defendant’s device the draw bars and braces are fast to a rock- 
ing bar pivoted to the car bottom and the scrapers are held down 
by the elasticity of the braces, the degree of pressure being regu- 
lated, in a measure, by means of the toothed rod pivoted to the for- 
ward extending rod fast to the cross-bar, which rod also serves to 
lift the scrapers out of the way when not ‘in use. Defendant’s 
structure has all the advantages present in complainant’s structure, 
and by its use a like result is attained by a simpler combination of 
elements, one of which, the brace, bas a double function as brace 
and spring. 
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Int. 24. In complainant’s patented device the forward ends of the 
draw bar and brace are pivoted independently of each other, while 
in defendant’s device the draw bar and brace have a common pivot, 
in that both are rigidly attached to the same rocking shaft. In com- 
plainant’s patented device the scraper rests upon the rail by its own 
weight, while in defendant's device, as you have already pointed out, 
the scrapers rest upon the rail with an elastic pressure, in the attain- 
ment of which the elasticity of the draw bar and braces is a 
factor. For the attainment of said elastic pressure in defendant’s 
device is or not the common pivot for both draw bar and brace an 
essential element? 
A. It is. As the device is shown and described in the Clark pat- 
ent the function of the draw bars and braces as springs and the use 
of the toothed rod in regulating such pressure upon the 
68 scrapers makes a common piyot, such as is afforded by at- 
tachment to the rocking bar, an essential feature of the de- 
vice. ? 


Direct examination closed. 


Cross-examination by complainant’s counsel : 


X Int. 25. Do you find in Complainant’s Exhibit A, which you 
say is constructed in accordance with the Clark patent, the combi- 
nation of the draw bar and scraper with a diagonal brace ? 

A. I find in the said exhibit the combination of a draw bar, a 
scraper,and a diagonal brace. 

X Int. 26. What is the use of these three separate elements and 
what is the result of the combination ? 

A. In Complainant’s Exhibit A the draw bar and brace are used 
to hold the scraper in front of the wheel of the car as it moves 
along a track and to permit in the scraper such Vertical movement 
as may be required for the scraper, which performs the usual funce- 
tion in such structures-—that is, the removal of obstructions from 
the track. 

X Int. 27. In the Complainant’s Exhibit A are the draw bar and 
brace pivoted on the same axle line? 

A. They are fast to a bar pivoted at its outer ends in bearings fast 
to the bottom of the car or platform. 

X Int. 28. Can the scrapers in that device be lowered and raised 
without disturbing the vertical position thereof with relation to the 
track? 


(Objected to as immaterial.) 


A. The vertical movement of the said scrapers is in a plane ex- 
tending always across the track and without lateral displacement of 
the scrapers from the track. 

X Int. 29. In your answer to the 4th interrogatory you say the 
shank with its ribs and studs is an essential feature of the invention 
set out in said patent. Is it, in your opinion, an essential feature 
of the combination described in the fourth claim of the patent ? 

A. I am not aware that I have expressed such an opinion, and by 
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referring to my answer to the 4th interrogatory find that I stated 
that the office or function of this part (the shank), as described, is to 
ensure “perfect accuracy in the setof the scraper, * * * an 

essential feature of” the “invention” set out in the said 
69 patent. This statement I find in the Day reissued patent in 

suit, page 1, column 2, lines 43 to 47. As to the second 
branch of the question, the shank as described is, in my opinion, 
an essential feature of that fourth claim, provided it be limited, as 
I have before supposed, by the words “ as and for the purposes set 
forth.” 

X Int. 30. In your answer to the 5th interrogatory you say that 
you find “ the combination of a draw bar or its equivalent, a scraper 
or its equivalent, and a diagonal brace.” Will you state whether you 
find in that patent the combination of a draw bar, a scraper. and a 
diagonal brace, or whether you only find the equivalents of the first 
two elements ? 

A. I find in the Scofield patent, in combination, one equivalent 
of a scraper and what may be very properly termed a draw bar. 

X Int. 31. What in the Scofield patent is the equivalent of the 
draw bar? 

A. The plow beam A in a vertical socket, in which moves the 
vertical standard F, to the lower end of which the plow is secured. 
The plow is drawn forward by suitable power applied to the plow 
beam, and, considered as a medium througl: which motion is im- 
parted to the plow, the beam A may be properly considered as a 
draw bar. 

X Int. 32. To what is the front end of the draw bar in the Sco- 
field machine attached ” 

A. Attached to the rear end of a draft pole. 

X Int. 33. To what is the front end of the draft pole attached ? 

A. It is not shown as attached to anything, but is presuimably at- 
tached to the yoke or some part of the harness of whatever animals 
draw the device. 

X Int. 34. To what is the rear end of the plow beam attached ? 

A. It is attached to an axle. 

X Int. 35. What supports the axle? 

A. The axle is supported in the hub of the wheels N N’. 

X Int. 36. Do these wheels or one of them follow the plow or 
not? 

A. The wheel N’ is represented as tracking immediately in rear 
of the mould board D. 

X Int. 37. Which governs the position of the machine—the plow 

or the wheels? 
70 A. The direction of the machine in its forward movement 
is governed in part by the wheels, this depending in a meas- 
ure upon the depth of the furrow and stiffness of the soil. 

X Int. 38. Has the plow beam which you have mentioned any 
vertical movement? 

A. It has; as it may be lifted by the colter, as the latter runs 
along the surface of the ground, the pivot bearings of the axle being 
, the hubs of the wheels when the beam is moved in a vertical 
plane. 
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X Int. 39. Does the device shown in the Schofield patent, in your 
a come within the fourth claim of complainant’s patent, in- 
cluding in such claim the words “as and for the purpose set forth ?” 


(Objected to as immaterial.) 


A. Considering the fourth claim as ths limited, the device shown 
in the Scofield patent, in my opinion, does not come within the 
scope of the claim, as it does not contain the specific construction 
and peculiar combination of the elements which would bring it 
within the scope of the claim. 

X Int. 40. Will you look at the patent of J. Sheridan of April 22, 
1862, and state what you find therein that represents or is a diagonal 
brace? 

A. I have examined the patent of J. Sheridan and find therein, 
in the drawings, a representation of, and in the specification, page 2, 
line 30, a description of, “ two braces a a on each side of the beam.” 
In line 26 of the same page the specification states, “to keep the 
scraper on the track it is necessary to brace it laterally, and the 
braces fulfilling this function must,” &e. Those braces I have re- 
ferred to and pointed out. 

X Int. 41. To what are the two ends of these braces attached ? 

A. One end of each brace is attached to “the clamp G,” on the 
beam and the opposite end is fast to a point, v,on the bottom of the 
car at some distance to one side of the device; and the patent states : 
“ By this means the beam is firmly braced on each side.” This beam 
is what I have termed a draw bar or its equivalent, and it bears fast 
to its lower end the scraper. 

X Int. 42. How is the bar F in the Sheridan patent attached to 
the car’ 

A. The bar F in the Sheridan patent is pivoted at its upper 

71 end to brackets fastened to the bottom of the “ car body 

b.” The patentee, Sheridan, says, “I suspend the upper end 

of the beam F on a pivot, r, which pivot is fixed in or on the beam 

and works freely up and down in the grooves E’, made in the inside 
of the brackets D, secured to the car body B by bow bolts E.” 

X Int. 43. 1 find in the drawings of the Sheridan patent four 
braces marked a, two shown in Fig. 1 and two shown in Fig. 2, all 
attached to the clamp G. To what are the other ends of those braces 
attached ? | 

A. In Fig. 2 of the drawings of the Sheridan patent the bolts are 
so broken off that their upper ends are not shown. In Fig. 2 the 
upper ends of the two bolts shown are carried by dotted lines to 
what Sheridan calls “the point v,” in line 1, page 3, and on page 2, 

line 30, et seg., he says, “and from it carry two braces a aon each 
side of the beam to a hinge joint v (in dotted lines) on each side of 
the bracket D.” From this it is evident that the upper ends of the 
braces which hold the beam and scraper from lateral displacement 
are pivotally connected to the bottom of the car. 

X Int. 44. Is the clamp G fast on the bar F or not? 

A. The inventor, Sheridan, says: “I fit the clamp G loosely 
around the beam;” and he further states, after describing the ar- 
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rangement of the braces a, “by this means the beam is firmly braced 
on each side and at the same time left perfectly free to rise and fall, 
and to vibrate longitudinally on the pivot r.’ 

X Int. 45. What is the office, in the Sheridan patent, of the rope 
or cord marked 6? 

A. The inventor, Sheridan, says: “To enable the driver to raise 
the scraper from the track when its use is not r uired, I connect a 
cord, 6, to the clasp G and carry it over the drum H, fixed under the 
front end of the car body, on a shaft, which may be turned by any 
convenient means, so as to raise the scraper off the track.” It is 
evident that the beam and scraper are not held against backward 
movement, as a certain backward movement of the scraper is neces- 
sary in order to enable it to rise over any obstruction on the track. 

X Int. 46. You have quoted from the patent in your last answer, 
“to enable the driver to raise the scraper,’ &. What backward 
movement of the scraper is required when the driver raises it from 

the track by the cord } 7 
72 A. There is no backward movement required in order to 
enable the driver to raise the scraper, for, as | understand the 
patent, the beam is by means of the cord vibrated on the pivot, and 
so swung up out of the way. The backward motion is a necessary. 
incident and result of the scraper meeting and pushing against an 
obstruction that offers considerable resistance to removal. 

X Int. 47. Can there be anv backward movement of the scraper 
unless the cord 6 is unwound from the drum ? 

A. There cannot. 

X Int. 48. Then the cord } acts as a draw bar for the scraper, does 
it not? 

A. I do not so understand it, and can find nothingin the patent 
that requires the cord } to be held so that it cannot unwind from 
the drum, and in fact find represented in Fig. 1 of the drawings at 
least one complete turn of the cord represented as wound upon the 
drum. Unless the scraper is swung backward, such an extralength 
of rope is not needed. This may not be the most conclusive evi- 
dence that the rope is intended to be further unwound, but it cer- 
tainly shows a sufficient length of rope to permit the scraper and 
beam to be swung back considerably out of the vertical. 

X Int. 49. If the rope b was cut, what would hold the scraper to 
its work or prevent it from swinging backwards? 

A. The inventor, Sheridan, states page 2: “To hold the plow or 
scraper in its proper position and at the same time allow it to yield 
to unyielding obstructions, I use a stiff double spring, K, which I 
pivot to the bracket D at E and connect it to the beam F, &&e. 

* * By these means the scraper is held up with sufficient 
firmness to scrape off the loose snow and dirt.”. * * * This occurs 
in the specification before any mention is made of the cord 6, and it 
is _ that the scraper is held up by the spring and not by the 
cor 

X Int. 50. Will you look at the spring K and tell me which way 
it springs or draws at the point J, where it is connected to the bar— 
whether forwards or backwards ? 
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A. It is impossible to tell from the drawing just what the condi- 
tion of the spring is as to flexion, but it is probable that the spring 
exerts, when embodied in a working device, a slight backward and 
downward thrust, but not sufficient to overcome the inertia of the 

beam and scraper. The evident function of the spring is to 
73 exert a downward pressure, as the inventor states that “ it (the 

scraper) must be held in this (vertical) position by some 
yielding agent, such as a spring or weight.” It is evident that a 
weight would exert only a downward pressure, and a spring, to be 
the equivalent of a weight, in this combination, would likewise exert 
a downward pressure. | 

X Int. 51. if the spring K exerts a downward and outward or 
backward pressure at the point J on the beam, what would hold the 
beam in a vertical position if the cord 6 were cut? 

A. That would depend on the amount of backward pull of the 
spring. If it were slight, as compared with the weight of the beam 
and scraper, the inertia of the latter parts would hold the beam 
vertical. 

X Int.52. Suppose that the cord / was cut and the scraper should 
meet with something on the track, would not the scraper fall back 
and rise over it? 

A. It certainly would not if the device were constructed according 
to the patent, which requires that the spring shall be stiff enough to 
hold the scraper with sufficient firmness to scrape off the loose snow 
and dirt that may be on the track. | 

X Int.53. You have just said that the spring exerted a backward 
force as well as a downward. Now, bow can it do that and hold the 
scraper forward to its work, the cord 4 being cut ? 

A. I find by reference to my answer to X Int. 50 that in that 
answer | said: “ It is impossible to tell just whut the condition of 
the spring is as to flexion, but it is probable that the spring exerts, 
when embodied in a working device, a slight backward and down- 
ward thrust.” I mean, of course, that this condition of the spring 
applies when the parts are in the condition shown in the drawing 
as to their relative position. As soon as the scraper is lifted it com- 
presses the bent spring, which, under such compression, tends to 
thrust the scraper downward, and at the same time the “ double” of 
the spring tends to throw the larger portion of the spring forward. 
It will be seen that this spring of the Sheridan device is one of pecu- 
liar shape. It is pivoted to the bracket at a loop formed between 
its extremities, and both of its curved arms on each side of that 
loop exert special functions, the arm L tending to turn the whole 
spring around upon the pivot on the bracket and the larger part of 
the spring below that pivot being so bent as to cause it to exert a 

downward thrust when compressed. 
74 X Int. 54. Do you mean by that that the spring K would 
hold the scraper in position and force it to do its work 4f the 
cord 6 was cut ? 

A. I mean that the amount of downward pressure of the spring 
is merely a question as to the stiffness of the spring, and that the 
device illustrated may be made with the elements combined as 
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shown with the cord 6 wholly omitted, and that such a device would 
certainly be practical as a track-clearer ; and it is also my opinion, 
as I have already stated, that the cord 5, so far as we can learn from 
the Sheridan patent, has no necessary function in holding the seraper 
to itswork. On the contrary, it is particularly described as a means 
of preventing the scraper from doing its work—that is, lifting it out 
of the way. 

X Int. 55. I find on the drawing of the Sheridan patent a groove 
marked FE’ in the bracket D. What is that groove for ? 

A. The grooves E’ in the’ brackets D are provided as bearing 
points and guides for the pivot r, fast to the beam F. 

X Int. 56. Do they allow the beam F to move up and down ? 

A. The patent states that they are put there for that purpose. 

X Int. 57. Does the clamp G move up and down with the bar F? 

A. It does not, so far as cun be learned from the patent. 

X Int. 58. If the bar F was moved up as far as thuse slots would 
allow it, and while in that position the cord 6 was cut, what would 
be the result of the action of the spring K ? 

A. The position and direction of motion of the bar F depends 
altogether on the point of application of any force and the amount 
and direction of the force. If the question is intended to mean 
that the bar F is lifted vertically, and that the lifting force shall 
then be suddenly removed, the spring K, under these conditions, 
would aid gravity in dropping the beam and scraper until the 


ecraper touched the track. 


X Int. 59. Under those conditions would the spring K give the 
scraper any backward motion ? 

A. It probably would not; but, if any, only a slight backward 
motion. 


Adjourned to Thursday, Mareh 27, 1884, at 9 a. m. 


7d Tuurspay, March 27, 1884—9 a. m. 
Met pursuant to adjournment. 
Present: Sawe parties. 
Cross-examination of CHar.Les L. Burpett continued : 
X Int. 60. Will you look at the Sheridan patent of 1862 and state 


if you find in that patent the fourth claim of the complainant’s patent 


with the words “as and for the purpose set forth” included in the 
claim. 

A. I have examined the Sheridan patent enquired of and find 
therein a draw bar, a scraper, and a diagonal brace combined and 
arranged as a track-clearer, but the elements in this Sheridan patent 
are not identical with the elements in the Day reissue patent in suit 
when exact correspondence in the minor details of construction are 
sought for. 

X Int. 61. You state that you find in the Johnson and Bolton 
patent a draw bar or its equivalent and held against lateral play by 
a brace. Is that brace the same as the diagonal brace mentioned in 
the fourth claim of complainant's patent? 
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A. The brace in the Johnson and Bolton device is a diagonal 
brace to prevent lateral displacement of the draw bar, but it is not 
combined and arranged precisely like “the diagonai brace E” of the 
Day reissue. 

X Int. 62. What letter denotes the brace in the Johnson and 
Bolton patent ? 

A. It is the part denoted by the letter J. 

X Int. 63. Does not that part / extend from one “ stock ” (as it is 
termed in the patent) “of the track-clearer” to the other? 

A. It does. 

X Int. 64. Is it hinged to anything ? 

A. It is pivoted to the end of a lever, m. 

X Int. 65. What is that lever m used for? 

A. The lever m is used to regulate the position of the scrapers with 
respect to the track as the car moves up and down on the springs. 

X Int. 66. How is that lever connected to the bar 1? 

A. The specification states,“ We have represented the end of this 

lever as setting over the stud 5.” 
76 X Int. 67. Do you understand by that that the bar / is fast 
to the lever or only rests upon it by means of the stud 5? 

A. The stud 5 is fast at its upper end to the bottom of the car, 
ena down through a hole in the brace or bar / and through the 
ever m, and has on its lower end and below the lever a nut that 
keeps the lever and the brace from being pushed off the stud by 
the pressure of the coiled spring arranged about the stud. The cross- 
bar / apparently merely rests upon the lever m under pressure of the 
said coiled spring. 

X Int. 68. Will you look at Fig. 3 of the Johnson and Bolton 
patent and state if the cross-bar / is shown in that figure; and, if so, 
how it is designated ? , 

A. It is designated by the letter 7. . 

X Int. 69. Does that Fig. 5 show the stud 5 passing through the 
cross-bar / ? 

A. As near as I can make out the drawing it represents it by 
dotted lines as passing through the cross-bars. 

X Int. 70. Do not the dotted lines on the cross-bar represent the 
course or place of the bolt 4? | 

A. Not the ones that I refer to. The dotted lines representing 
bolt 4 are evidently the bolts which, passing through the stock e, 
serve to fasten the boxes h to the upper side of the stock. These 
parts pertaining to the stock are clearly shown in view beyond the 
plane of the section through the part J. 

X Int. 71. Does the bar / have any other motion on the stud 5 
than a vertical motion ? 

A. As near as I can make out from the drawings the slotted open- 
ing in the bar / through which the stud 5 passes is only wide enough 
to permit the free play of the brace or bar/ in a vertical plane, so 
that this brace may not impede the rise and fall of the scraper on 
the track. ; 

X Int. 72. Does the entire brace or bar / rise and fall with the 
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scrapers, and is such rise and fall to the same extent over the entire 
length of the bar? 

A. If the scrapers are both raised an equal distance above the 
tracks the bar / would rise equally with them, except as it might be 
bent slightly downward by the pressure of the coiled spring on the 
stud, = also depending on the flexibility of the bar in a vertical 

»lane. 
77 X Int. 73. Do you find in the Johnson and Bolton patent 
the fourth claim of the complainant’s patent, including the 
words “as and for the purpose set forth ?” 

A. Understanding, as before, that those words are so interpreted 
as to limit the device to the identical device of the Day reissue 
patent, in my opinion the Johnson and Bolton device does not show 
the elements necessary to bring it within the scope of that claim as 
restricted, although the Jolinson and Bolton device contains broadly 
the elements, a draw bar, a scraper,and a brace against lateral move- 
ment combined in a track-clearer. 

X Int. 74. Do you consider the tar/ in the Johnson and Bolton 
patent a diagonal brace or not? 

A. Each branch of the brace from its central point of connection 
to the stud 5 passes diagonally to the points of connection to the 
draw bars, as is evident by an inspection of the plan view shown in 
Fig. 1. 

X Int. 75. Is not the point where the bar is connected to the stock 
of the scrapers nearer the base or hinge upon which the scrapers 
revolves than the center on the stud 5?” 

A. The distance from the shaft d measured along the center line 
of the car to the point of connection of the bar or brace / with the 
stud is evidently greater than a measurement, also lengthwise of the 
car, from the same shaft d to the point where the outer end of the 
brace or cross-bar is fastened to the stock. 

X Int. 76. Does not such a form of brace tend more to brace the 
stud 5 against lateral displacement than it braces the scrapers against 
lateral displacement ? 

A. In my opinion it does not. 

X Int. 77. You say in your answer to question 10 that you have 
examined the Hutchinson patent; that you find therein a frame 
moving upon and supported by wheels bearing pendent from the 
frame a scraper, or its equivalent, fixed at the end of a draw bar, or 
its equivalent, held against lateral motion by a diagonal brace. 
Will you state whether you find the draw bar and the scraper or 
only their equivalents in that device? 

A. I find in that device a draw bar and fast to it a plow, which I 
have considered the equivalent of a scraper. 

X Int. 78. How is the part which you call a draw bar designated 

in this Hutchinson patent? 
78 A. Inthe Hutchinson patent it is designated as the frame I. 
X Int. 79. How is the frame I attached to the frame A? 

A. It rests loosely in the frame A, the back end of I resting upon 
the rear cross-piece of the frame A and the front end of the frame I 
resting upon cleats when the latter frame is fully down. 
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X Int. 80. By what means is the frame I held in position when 
the machine is in operation ? 

A. It is held by its weight in the bearings of the larger frame, as 
already described. 

X Int. 81. In the drawing the rear end of the frame I is shown as 
cut ina bevel or partof acircle. Now, what prevents it sliding back 
when the machine is in operation ? 

A. Judging from the drawings the rear end of the bars 6 would 
be held between the cross-piece d and a transverse bar shown in the 
drawings as crossing above the bars d of the frame, this would limit, 
toa certain extent, the backward motion of the frame I. The chain 
QO, attached to the frame and to a shaft fast to the main frame of the 
machine, also aids in holding the frame, and the diagonal brace 
(marked W in red) serves as a draw bar, in a measure, as well as a 
brace against lateral displacement. 

X Int. 82. Is the frame I pivoted in any way to the main frame 
A of the machine? 

A. It is not directly pivoted to the main frame A, being so con- 
nected to it as to permit of a rocking motion on its forward end. 

X Int. 83. What do you mean by a rocking motion on its forward 
end? 

A. I mean that if the rear part of the frame I were lifted the front 
end would bear on the cleats in the forward end of the frame A. 
Such movement, however, of the frame I is very limited in its extent, 
the principal adjustment of the frame I being bodily in a vertical 
plane ; this also to a limited degree. 

X Int. 84. If the rod marked W in red operates as a draw bar is 
not its tendency, then, to draw the rear end of the frame I over to- 
wards the center of the machine and thereby cause a lateral dis- 
placement of the plows? 

A. Such a result would be produced in the inachine unless other 
means be provided to prevent such lateral displacement, and there 
seems to be such means shown in a cleat on the rear of the front 

cross-bar just inside of the front end of the bar 6 and in the 
79 support for the driver’s seat which, fast to the upper side of 

the rear cross-piece d, would be in the way of the bar 6 in its 
supposed path along the top of the cross-piece d. 

X Int. 85. In your answer to Int. 12 you say, “ What the inventon 
calls a gauge screw passes vertically through the front part of the 
frame and rests upon the cleat, and the frame, if its rear part were 
lifted, would rock or tilt on the end of this serew.” Now, if the rear 
part of the frame were lifted, would not that screw come off of the 
cleat or, rather, hook e? 

A. It would if it were lifted far enough. 

X Int. 86. In your answer to Int. 16 you say, “I have examined 
Exhibit Elliott Patent and find therein an equivalent of the com- 
bination enquired of,” the combination enquired of being a combi- 
nation of a draw bar, scraper, and diagonal braee. Will you state 
how each of these elements are designated in the said patent? 

A: By the letters Gand C. The distinct and separate elements, 
a draw bar, a scraper, and a diagonal brace, do not appear in the 
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Elliott device. The strap ¢ with the eye d, by means of which it is 
uttached to the shaft, may be called the draw bar. The scraper is pres- 
ent, and its plate form between the straps c fast to the opposite edges 
of the scraper prevents any collapsing of the structure diagonally. 
It was from such a consideration of the device that I found the 
equivalents of the elements enquired of. 

X Int. 87. In your answer to Int. 17 you say, “I have examined 
Wattles’ patent and find therein a draw bar bearing a plow and 
held by a.diagonal brace against lateral displacement, the draw bar 
being attached to a cross-piece that permits of a rotary motion in its 
bearings.” What do you mean by a rotary motion in that connec- 
_ tion? 

A. I mean that if the draw bar should be lifted by a force applied 
to its outer end alone it would cause the cross-bar (axle D) to turn 
in its bearings in the hubs of the wheels. 

X Int. 88. Which do you call the draw bar in this machine? 

A. The frame B. 

X Int. 89. If the rear end of the frame B was lifted up by the 
chain L. would that cause any motion of the axle? 

A. If the force is applied by the chain L alone it would cramp the 

beam and turn the axle. 
80 X Int. 90. Then, by your former answer, do you mean to 
say that if the rear end of the machine were lifted up it 
would cause the axle to rotate in the hub, or do you mean that if 
the rear end of the bar B were lifted up it would cause such rotation, 
as you say the bar-B could not be lifted at the rear end without 
crumping the machine, &c.” , 

A. I mean to be understood as saying that a force applied to lift 
the bar (plow frame B) at its rear end would probably turn the axle 
in the hubs of the wheels. 

X Int. 91. Do you mean substantially by that and your former 
answers that the rear end of the frame B cannot be raised without 
raising the entire rear end of the machine? 

A. No. 

X Int. 92. Then, if you do not mean that the lifting of the rear 
end of the bar B would lift the entire rear end of the machine, how 
would the lifting of the rear end of the bar B cause the axle to rotate 
in the hubs? 

A. I mean that the result of lifting by a force applied as supposed 
would cramp the bar in the frame between its supporting parts and 
that the axle would be turned, carrying with it, of course, everything 
that is rigidly attached to the axle. 

X Int. 93. You say that the cramping of the bar B against its 
supports would cause the axle to turn. How does it do that? 

A. The force applied to the beam is transmitted through the guide 
pieces to the axle and also through the piece E. 

X Int. 94. Are the rear guide piece and the piece E, together with 
the arm and wheel attached thereto at the rear of the machine and 
the brace leading from the guide piece to the axle, all lifted up by 
the force transmitted through the rear guide piece and the bar E to 
the axle? 
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A. They would be. 

X Int. 95. Is the axle, the diagonal brace, the guide bars, and the 
frame E a rigid structure, or are they pivotally connected with each 
other? 

A. They form a substantially rigid structure, the parts not being 
shown as pivotally connected with each other. 

X Int. 96. What motion. can be given to the bar B? 

A. By the meansshown and described it may be given an up-and- 

down motion in its bearings. 
81 X Int. 97. Do you find in the Wells patent the combina- 
tion claimed in the fourth claim of the complainant’s patent, 
including the words “ as and for the purpose set forth ?” 

A. Considering the said fourth claim as thus limited, I do not find 
in the Wells patent the specific device required to bring it within 
the scope of such limited claim. 

X Int. 98. Will you look at the Otis patent and state if you find 
in such patent the fourth claim of the complainant's patent, includ- 
ing the words “as and for the purpose set forth ?” 

A. The special construction called for by the said fourth claim as 
thus limited is not present in the Otis device, understanding the 
presence of these words quoted from the claim to require the pres- 
ence of particular parts and combination of those parts as before 
explained. 

X Int. 99. Will you please examine the Defendant’s Exhibits 
Schnebley Patent, Goodwin Patent, and the two Perry Patents and 
state if you find in either of them the fourth claim of the complain- 
ant’s patent, including the words “as and for the purpose set forth ?” 

A. I have examined the patents enquired of and do not find in 
either of thei the specific and peculiar construction and combina- 
tion of the component elements called for by the limited construc- 
tion of the said fourth claim. 


Examination closed. 
CHARLES L. BURDETT. 


Hoap.ey B. Ives, witness for the defendant, being called and 
duly sworn, in answer to interrogatories proposed to him by W. E. 
Simonps, Esq., testitied as follows : 


Int. 1. What is your name, age, residence, and occupation ? 

A. My name is Hoadley B. Ives; my age 68 years; my residence 
is New Haven, Connecticut, and I am president of the Fair Haven 
and Westville Railroad Company, and I am also treasurer of the 
National Savings Bank of New Haven. 

Int. 2. Of whom does the Fair Haven and Westville Railroad 
Company buy its car-track clearers, whose construction is illustrated 
by Complainant’s Exhibit A? 


(Objected to as immaterial and irrelevant.) 


82 A. George C. Tracy & Company, of Cleveland, Ohio. 
Int. 3. Has your company bought all of its said track-clearers 
of said George C. Tracy & Co.? 
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(Same objection.) 
A. We have. 


Examination closed. 


HOADLEY B. IVES. 


Epwarp W. Easter, witness for the defendant, produced and 
sworn, in answer to interrogatories proposed to him by W. E 
Simonps, Esq., testified as follows: 

Int. 1. What is your name, age, residence, and occupation ? 

' A. My name is Edward W. Easter; my age is 42 years; my resi- 
dence is Fair Haven, Conn., and I am master mechanic of the Fair 
Haven and Westville Railroad Company. 

Int. 2. In the car track clearers used by your company, whose 
construction is illustrated by Complainant’s Exhibit A; of what ma- 
terial are the draw bars and diagonal braces? 

A. Of spring steel. 

Int. 3. Is or not the elasticity of those draw bars and braces made 
‘use of in the practical use of your track-clearers? 

A. It is. 


Cross-examination waived. 


Examination closed. 
EDWARD W. EASTER. 


83 In pursuance of the stipulation to that effect, made between 
the parties to this suit and dated April 29, 1884, defendant’s 

counsel offers in evidence a certified copy of a written agreement 
between Samuel A. Otis and George C. Tracy, dated Noveinber 23, 
1878, and the same is marked “ Defendant’s Exhibit Otis License to 
Tracy.” | 

And further, in pursuance of said stipulation, defendant’s counsel 
offers in evidence a certified copy of a written agreement between 
James Sheridan and George C. Tracy and Company, dated Februar 
18, 1878, and the same is marked “ Defendant’s Exhibit Sheridan’s 
License to George C. ‘Tracy and Company.” 


84 | Stipulation. 
United States Circnit Court, District of Connecticut. In Equity. 


Avucustus Day 
V8. 
THe Farr Haven anp WestvILLE RatLroap CoMPANY. 


It is stipulated by and between the respective parties hereto that 
defendant may offer in evidence a certified copy from the Patent 
Office record of the written agreement between Samuel A. Otis and 
George C. Tracy, dated November 23, 1878, and of the written 
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agreement between James Sheridan and George C. Tracy and Com- 
pany, dated February 18, 1878; and it is further stipulated that 
said George C. Tracy and Company are the same parties referred to 
by Hoadley B. Ives in his answer to the third interrogatory, and 
that said George C. Tracy is one partner in said partnership of said 
George C. Tracy and Company. 
Dated this 29th day of April, 1884. 
SPRAGUE & HUNT, 
Complainants’ Solicitors. 
W. E. SIMONDS, 
Defendants’ Solicitor. 


And on the 30th day of December, A. D. 1884, the case was fully 
heard and argued on its merits by the solicitors of the respective 
parties ; and thereafter, on the 16 day of March, 1885, the opinion of 
court in favor of defendant was filed as follows, viz: 


85 Circuit Court of the United States for the District of 
Connecticut. 


Avucustus Day 
v8. 
Tue Farr Haven & WestvitteE RAILROAD ComMPANY. 


SHIPMAN, J. : 

This is a bill in equity to prevent the infringement of the fourth 
claim of reissued letters patent No. 8388, granted to Augustus Day 
August 27th, 1878, for a horse-railway track-clearer or snow-plough. 
The original patent was granted April 9th, 1872. 

The invention is said in the original specification to consist “ in 
the combination of a pair of independently acting scrapers pivot- 
ally secured to the floor of a car and resting upon the track, when 
in operation, wholly by their own weight, with means for raising 
and lowering such scrapers simultaneously ; in the combination, with 
an independently acting scraper resting, when in operation, wholiy 

by its own weight upon the track, of a draw bar in the 
86 direct line of draft, and a supplemental and diagonal draw 

bar, which at the same time acts as a brace, the forward ends 
of both of said bars being secured on the same axial line; in the 
peculiar construction and arrangement of a cast shank with rela- 
tion to the scraper, which is secured thereto, and the draft irons 
which connect it to the under side of the car; in the pendent guards 
which lift the scraper from the track on meeting with an obstruc- 
tion on the outside of the rail and deflect outwardly from the track, 
and in a peculiar crank for operating the shaft which raises and 
lowers the pair of scrapers at each end of the car.” 

The fourth of the nine claims of the reissued patent is for “ the 
combination, with the draw bar C and scraper A, of the diagonal 
brace E, as and for the purpose set forth.” 

The whole apparatus is apparently a skillfully contrived and an 
efficient track-clearer; but, as the fourth claim is a very broad and 
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simple one, it is only necessary to speak of so much of the 
87 mechanism as is included in that claim. That part of the 

apparatus consists of a draw bar pivoted to the bottom of the 
car and a scraper diagonally set across the rail in a manner not un- 
usual. As the scraper when in operation rests upon the track it is, 
of course, subjected to lateral pressure in moving obstructions from 
the rail. To resist this pressure and to prevent the scraper from 
being crowded inward, a diagonal brace is secured to the rear end of 
the draw bar and is pivoted to the bottom of the car near its longi- 
tudinal center, the draw bar and brace being pivoted in the same 
axial line, “so that when it is desired to raise and lower the scrapers 
the same will! be done without disturbing the vertical position thereof 
with relation to the track.” 

The track-clearers of the defendant have a scraper and a draw bar 
in the line of the draft and a diagonal brace, the two bars being 
pivoted to the car in the same axial line, but the methods by which 
they are fastened to the scraper or to the car are not the methods of 
the patent. The defendant’s scraper is pressed upon the track by 

elastic steel arms. 
88 The fourth claim is for a scraper and a draw bar in the 

line of the draft, irrespective of the method of pivoting scraper 
and draw bar together or the method of raising and lowering either, 
and a diagonal brace, irrespective of the method by which it is fast- 
ened to the draw bar or to the car, except that the bar and the brace 
must be pivoted on the same axial line. The scraper and the draw 
bar were both old. The only part of the combination which is 
claimed to be new is the dtegonal Wreee to enable the scraper to be 
kept in its place on the track. 

‘he method by which these two bars are secured to the scraper 
or to each other and to the car, and the method by which the scraper, 
draw bar, and brace can be easily and effectively raised and lowered 
from the platform of the car undoubtedly required inventive skill, but 
the mere employment of a diagonal brace, pivoted to the car in the 
same axial line with the draw bar to resist lateral pressure upon 
the scraper if such resistance was deemed important, seems to me 

the obvious and natural suggestion which would occur to 
89 any mechanic. The use of a diagonal stay to resist a strain 

upon a sled or single runner, and, in general, the use of a 
“corner brace” to resist tendency to lateral displacement are within 
the range of the most ordinary mechanical knowledge and of common 
experience, and this is about all that the patentee included in this 
claim. Being simply for the addition of a diagonal brace to the 
draw bar for the purpose of resisting lateral pressure upon the 
scraper, the only mechanical requirement being that the bar and 
the brace should be pivoted upon the same axial line and not in- 
cluding the patented mechanism by which either of the three mem- 
bers of the combination is secured to the other or is made effective, 
the claim is so general that it does not define the actual invention of 
the patentee. That is stated in the other claims. The suggestion 
of the patentee in the reissued, but not in the original, patent that 
the diagonal brace serves also as a supplementary draw bar was not 
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important and does not seem to have been so‘ considered by his ex- 
pert witnesses. 
90 I cannot perceive that the mechanism which is included 
in the fourth claim was an “invention” in view of the defi- 
nitions of that word in recent decision of the Supreme Court (Hol- 
lister v. M’n’f’g Co., Sup. Ct., Oct. T., 1884). 
The bill is dismissed. 
Sprague and Hunt, for the plaintiff. 
Wm. Edgar Simonds, for the defendant. 


9] And on the 23d day of March, 1883, the following final 
decree was made and entered in said cause, viz: 


At a stated term of the circuit court of the United States of America 
for the district of Connecticut, in the second circuit, held at Hart- 
ford on the third Tuesday of September, A. D. 1884. 


92 Present: The Hon. Nathaniel Shipman, district judge. 
Aveustus Day \ 
vs. In Equity. 
Tue Farr Haven & WestviILLeE RAILROAD COMPANY. 


This cause having been heard on the pleadings and proofs and 
arguments by counsel for the respective parties, and the court, having 
considered the same, doth hereby order, adjudge, and decree : 

First. The reissued letters patent on which this suit is brought 
are invalid as to the fourth clause-of claim therein for lack of pat- 
entable novelty in the thing described and claimed therein as an 
invention. 

Second. The bill of complaint in this cause is dismissed with 
costs to defendant, to be taxed. : 

N. SHIPMAN, 


District Judge. 
Approved as to form. 


SPRAGUE & HUNT. 


93 CLERK’s OrFice, U.S. Crrcurr Court, 
HartForD, Conn., April 13, 1886. 

I, Edwin E. Marvin, clerk of said court, do certify that the 
annexed and foregoing papers are true and correct copies of the bill 
of complaint, pleadings, proceedings, and decree on file and of 
record in said court in the case of Augustus Day against The Fair 
Haven and Westville Railway Company. 

In testimony whereof I have set hereto my hand and the seal of 
said court at place and date first above written. 


[Seal of Circuit Court, Connecticut, ] 
E. E. MARVIN, Clerk. 


Endorsed on cover: Connecticut C.C. U.S. No. 290. Augustus 
Day, appellant, vs. The Fair Haven & Westville Railway Company. 
Filed June 17, 1886. | 
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1 - DEFENDANT’s REcorD. 
Copies of Patents for the Court. 


Aveustus Day 
vs. No. 407. 
THe Fair Haven & WestvILLeE RAILROAD Co. 


Filed Dec. 30, 1884. 
E. E. MARVIN, Clerk. 


I certify that the seventeen exhibits bound herein were produced 
upon the hearing on the merits in the U.S. cireuit court 
[Seal of Circuit Court, Connecticut. ] 


Attest : Ek. E. MARVIN, Clerk. 


2 DEFENDANT’s Exnuipit Scorretp Patent. H. E. T., Ex. 


B. B. Scofield. Plow. 21630. Sept. 28, ’58. 


[Seal of Circuit Court, Connecticut. ] 


(Here follows diagram marked page 3.) 


4 UnItep STATES PATENT OFFICE. 
B. B. Scorietp, of Andover, Illinois. 
Improvement in Plows. 


Specification forming part of Letters Patent No. 21650, dated Sep- 
tember 28, 1858. 


To all whom it may concern : 


Be it known that I, B. B. Scofield, of Andover, in the county of 
Henry and State of Illinois, have invented a new and useful im- 
provement in implements or devices for plowing, and which I term 
a“ sulky-plow;” and I do hereby declare that the following is a 
full, clear, and exact description of the same, reference being had 
to the annexed drawings, making part of this specification, in 
which— 

Figure 1 is a side sectional elevation of my improvement, taken 
in the line z x of Fig. 2. Fig. 2 is a plan or top *iew of the same. 

Similar letters of reference denote Jike parts in both figures. 

To enable those skilled in the art to fully understand and con- 
struct my invention, I will proceed to describe it. 

A represents a plow-beam of ordinary construction, and B isa 
draft-pole attached thereto. The draft-pole is attached to the beam 
by placing its inner end between two metal plates, a a, through 
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which and the beam a bolt, 4, passes. To the upper surface of the 
pole B a metal loop, ¢, is attached, through which passes a short 
bar, C. This bar is secured in the loop ¢ at any point desired by a 
pin, d, and it will be seen by referring to Fig. 1 that by adjusting 
the bar C the poie B may be allowed to rise to a greater or less de- 
gree to suit the size of the team. 

D represents a mold-board, and E a Jandside. These parts are of 
the usual construction. The standard F, however, instead of being 
attached to the beam by a nut or key, as usual, passes up through 
the beam, and has a rack, e, formed at one side of it, the rack being 
slightly curved, forming a segment of a circle of which the pivot f 
is the center. The said pivot connects a bar, g, to the back part of 
the beam A, the lower end of the said bar being attached to the 
back end of the landside E. : 

G is a pinion, the axis of which is fitted in a suitable upright, h, 
on the beam A. The axis of this pinion has a lever, H, attached 
to it, and to the beam A, a semicircular bar, I, is secured, to which 
the lever H may be attached at any desired point by means of a 
clamp, J. The pinion G gears with the rack e. 

K is a rotary colter, which is fitted in the lower part of a bar, L, 
said bar being secured by a dip, M, to the beam A. The culter K 
is directly in front of the landside E. 

N N’ are two wheels, and O is the axle of said wheels. This axle 
is of square form, and the back end of the beam A is attached 
thereto by means of a forked bar, i,a prong passing down each side 
of the axle, as shown clearly in Fig. 1. 

To the axle O a seat, P, is secured, and a brace, j, is attached to 
the said axle O and beam A. The “off” wheel, N’, is somewhat 
larger than the other wheel, N, and the off wheel runs in the furrow, 
said wheel being directly behind the mold-board D. 

The driver in the seat P merely drives the team, and with his 
right hand may actuate the lever H and raise and lower the front end 
of the mold-board or share, so as to regulate the depth of the furrow, 
as desired, and the share may be raised entirely above the ground, 
so that no furrow will be made when none is required, as in moving 
from place to place. The pole B may be adjusted so as to suit the 
height of the team by adjusting the bar C. 

By this improvement iand may be plowed equally as well as by 
the usual hand-plow, and with but little or no labor. The draft of 
the implement will be also much less than that of the ordinary 
plow, as the pressure of the sole on the bottom of the furrow is ob- 
viated by the wheels N N’ sustaining the plow. 

Having thus described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

The arrangement and combination of the pivoted bar g, share D, 
landside E, standard F, curved rack e, pinion G, and lever H, as 
and for the purposes herein shown and described. 

b. B. SCOFIELD: 

Witnessess : 

I. D. MARSTON. 
JOHN ANTHON. 
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5 DEFENDANT'S Exuipit ScHNeBLY Patent. H. E. T., Ex. 


Schebly & Schnebly. 22203. Nov. 30, 1858. 


[Seal of Circuit Court, Connecti ut.] 


(Here follows diagram marked page 6.) 
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Unitep States PATENT OFFICE. 
Ws. Scunesiy and Tuomas Scunesty, of Hackensack, N. J. 
Improvement in Llarvesters. 


Specification forming part of Letters Patent No. 22203, dated No- 
vember 30, 1858. 


To all whom it may concern : 

Be it known that we, William Seclnebly and Thomas Schnebly, 
of Hackensack, in the county of Bergen and State of New Jersey, 
have invented certain improvements in grain and grass harvesting 
machines ; and we do hereby declare that the following is a full, 
clear, and exact description of the same, reference being had to the 
annexed drawings, making a part of this specification, in which— 

Figure 1 is a tranverse vertical section of our invention, taken in 
the line x z, Fig. 3. Fig. 2 is a longitudinal section of the same, 
taken in the line y y, Fig. 3. Fig. 3 isa plan or top view of the 
same. Fig. 4 is a section of the same, taken in the line zz, Fig. 2. 

Similar letters of reference indicate corresponding parts in the 
several figures. : : 

his invention consists, first, in a novel means employed for 
operating or driving the sickle, whereby the same may be readily 
checked or stopped when desired. 

The invention consists, second, in a novel application of the sickle 
to the machine, whereby the sickle may be raised aud lowered and 
retained at any desired height from the surface of the ground, and 
also rendered capable of being adjusted on the machine, so as to al- 
low the latter, when not in operation, to be readily moved from 
place to place. 

To enable those skilled in the art to fully understand and con- 
struct our invention, we will proceed to describe it. 

A represents the main frame of the machine, in which two wheels, 
BC, are placed, the frame A _ resting in a balanced or nearly bal- 
anced state on the axle D of said wheels. The two wheels B C are 
placed loosely on their axle D. One of them may, if desired, be 
secured to the axle. The wheel B is the one which drives the sickle 
of the machine. ‘This wheel B has each edge of its periphery sceal- 
loped, or formed with concaves or grooves, as shown clearly at ab 
in Figs. 2 and 3, the concaves a at one side of the wheel being so 
placed relatively with those 6, placed at the opposite side, that the 
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projecting points of one will be in line with the centers of the con- 
‘aves of the other. The wheel C is of the same diameter as the 
wheel B. It may, however, be made lighter than the wheel B, and 
is so dispos ed or pli aced on the axle D relatively with the wheel B 
as to properly support the frame A. 

E is a lever, the upper end of which is attached by a fulerum-pin, 
c, to the front cross-piece, d, of the main frame A. This lever is of 
slightly curved form, extends down in front of the wheel B, and 
has two bent arms, F F’, pivoted to it, one arm, F, being perma- 
nently attached Lo the lever, the other, iv being allowed to work on 
its pivot. The lower ends of the arms /f project outward from each 
other and at right angles with their other parts, g, as shown clearly 
in Fig. 2 

To the outer end of each arm F a friction-roller, A, is attached, 
and these friction-rollers are kept in contact with the scalloped 
edges ab of the wheel B when. the machine is in operation by 
means of a slide-clasp, G, which encompasses the parts g g of the 
arms, said slide being provided with a shank, h’, which extends up- 
ward in front of the driver’s seat Il on the frame A. 

I is the draft-pole, attached to the main frame A. 

J isa frame, in the front part of which the bar K is fitted. The 
frame.J is formed of two bars, 7), the back ends of which are con- 
nected together and to a universal joint, L, which is attached to the 
back part of the main frame A. The bar 7 of the frame J is parallel 
with the side of the main frame A; but the bar) is curved, as shown 
clearly in Fig. 2, so as to extend outward to the outer end of the 
finger-bar M, which is firmly secured between the ends of the bars 7). 

To the front end of the bar i a curved bar, &, is attached, said bar 
working in a_ proper guide, /, attached to the main frame A. The 
bar k has a pin, m, projecting outward from it at right angles, and 
a lever, N, which is attached to the main frame A, has its outer end 
passing underneath said pin. (See Figs. 1 and 2.) To the frame A 
a curved plate, O, is attached, said plate being notched at one side 
in order to retain the lever at any desired height or point. 

P is the sickle, which is fitted and works in the fingers n of the 
bar M, as usual, or in any proper manner. The sickle is connected 
at its inner end to the lower end of the lever E by a link or shackle, 
Q, as shown clearly in Fig. 2. The front ends of the bars ij project 
forward of the finger-bar, and are curved at their bottoms to form 

shoes 0. 
8 The operation is as follows: As the machine is drawn 

along the wheel B, by means of its scalloped edges a 6b and 
the rolers A of the arms I’, bearing against said edges, communi- 
cates a vibrating motion to the lever E, the side clasp, G, retaining 
the arms I” in proper position, so that the friction-rollers A of both 
arms will be kept in contact with the scalloped edges ab of the 
wheel B. The movement of the lever E may be varying as regards 
its length of vibration by having the edges of the wheel ‘B se alloped 
with larger or shorter cone: wes. The lever E drives the sickle P 
by means of the link or shackle Q, and the driver on seat H may 
at any time,stop the motion of the sickle by grasping the shank h’ 
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and raising the slide-clasp G, so that the roller h of the arm F’ will 
be allowed to move out from the scalloped side a of the wheel B, 
as shown in red, Fig. 2. The sickle P is allowed to rise and fall 
bodily to conform to the inequalities of the ground as the frame J 
is allowed to work or swing freely from the universal joint L, and 
the sickle P may be retained at any desired height by placing the 
back end of the lever N in the proper notch of the plate O. When 
the machine is to be moved from place to place the link or shackle Q 
is disconnected from the sickle P, the arm & removed from the 
guide l, and the frame J raised, rotated, or turned one-half of a rev- 
olution, the joint L being the center of motion, and the frame J is 
then turned over on frame A, as shown in red, Figs. 1 and 3. The 
frame J, sickle, and finger-bar are thereby placed entirely out of the 
way, and the machine may be moved from place to place equally 
as well as any ordinary vehicle on wheels. 

Having thus described our invention, we claim— 

1.:The arrangement and combination of the pendulous lever E 
and slide G with the scalloped wheel Bb, as and for the purposes 
herein shown and described. 

2. Securing the frame J, to which the finger-bar is attached, to 
the main frame by means of the universal joint L and the bar &, 
fitted in the guide / on the main frame, or an equivalent arrange- 
ment, so that the sickle may rise and fall bodily to conform to the 
inequalities of the surface of the ground, and at the same time be 
rendered capable of being placed directly over the main frame to 
facilitate the transpurtation of the machine, substantially as de- 
scribed. 

W. SCHNEBLY. 
THOS. SCHNEBLY. 
Witnesses : 
WM. TUSCH. 
W. HAUFF. 


9 DEFENDANT'S Exnrpit SHERIDAN 1862 Patent. H.E. T., Ex. 


J. Sheridan. April 22, 1862. 35066. 


[Seal of Circuit Court, Connecticut. } 


(Here follows diagram marked page 10.) 


11 Specification Forming Part of Letters Patent No. 35066, Dated 
April 22d, 1862. 


To all whom it may concern : 


Be it known that I, James Sheridan, of the city and county of St. 
Louis and State of Missouri, have invented a new and useful im- 
provement — snow ploughs; and I do hereby declare the following 
to be a clear and exact description of the same, reference being had 
to the annexed drawing, waking part of this specification, in which— 
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Figure 1 is a side elevation of my said improvement, and 

Figures 2 & 3 are parts of the same, to be hereinafter referred to 
and explained. 

The following description will enable any one skilled in the art 
to which my invention appertains to make and use the same: 

Similar letters of reference represent corresponding parts of the 
different figures of the drawing. 

The plough is represented in the drawing by R. It is secured to 
the lower end of the beam F and is arranged to set diagonally across 
the rail A. It is made of any suitable material and in any desired 
form. The beam F is arranged so as to be capable of a vertical 
motion and also a vibrating one. Its upper end is suspended by 
pivots & in grooves E’ made in brackets D. See dotted lines, Fig. 2. 

To enable the scraper R to do its work effectually it must either 
set vertically with respect to the track or its bottom must set a little 
in advance of its top, giving ita slope from the bottom upwards and 
backwards, but it must be held in this position by some yielding 

agent, such as a spring or weight, and beso arranged that it can 
: yield — and pass over any unyielding obstruction on the track 
12 and so as not to interfere with the vertical motion of the car 

body on its springs, and the scraper should also have some 
attachment by which it can be raised up out of the way when its 
use is not needed. 

To the end that the plough may not interfere with the action of 
the springs under the body of the car, I suspend the upper end of 
the beam F on a pivot, r, which pivot is fixed in or on the beam 
and works freely up and down in the grooves E’ made in the inside 
of the brackets D, secured to the car body B by bow bolts E. ; 

To hold the plough or scraper in its proper position, and at the 
same time allow it to yield to unyielding obstructions, I use a stiff 
“double ” spring, K, which-I pivot to the bracket D at e and connect 
it to beam F by the link J and carry the “ double” L of the spring 
back around the pivot, so as to bear against the plate m,on the 
block P, to which the brackets D are bolted. By these means the 
scraper is held up with sufficient firmness to scrape off the loose 
snow and dirt, and at the same time has a yielding property which 
keeps it from being broken in case it strikes any unyielding ob- 
struction. 

Ordinarily the weight of the scraper will be sufficient to keep it 
down upon the track with sufficient force to do its work, but should 
the mud be stiff or the snow hard, so as to require a greater vertical 
force, such force I obtain by raising the pin I against the foot of the 
spring, this pin being made movable to that end. 

To keep the scraper on the track it is necessary to brace it later- 
ally, and the braces fulfilling this function must be so arranged as 
not to interfere with its free action in other respects. To this end I 
fit the clamp G loosely around the beam and from it carry two 
braces, a a, on each side of the beam to a hinge joint, v (in dotted 

lines), on each side of the brackets D. There are four braces 
13 in all, which converge from the clasp to the point v in one 
direction and diverge from the clasp to the same point in the 
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other, as shown,in Figs. 2&1. By this means the beam is firmly 
braced on each side, and at the same time left perfectly free to raise 
and fall and to vibrate longitudinally on the pivot r. 

To enable the driver to raise the scraper from the track wha its 
use Is not required I connect a cord, }, to the clasp G and carry it 
over the drum H, fixed under the front end of the ear body, on a 
shaft, which may be turned by any convenient means so as to raise 
the scraper off the track. 

The scraper is attached to the bezm by a band, T, passing around 
the back side of it, as shown by Fig. 3. This figure also shows the 
position in which the scraper sets across the track. 

Having thus described the construction and operation of my in- 
vention, what I claim, and desire to secure by letters patent, is— 

The combination, arrangement, and mode of supporting the 
plough beam F, with the groove E’, plough, and car body, as and 
for the purpose herein set forth. 

JAMES SHERIDAN. 

W itness- : 

Z. D. LANSING. 
kK. SPENCER. 


14 DEFENDANT’s Exurpit Jonnson & Botton Patent. H. E. T., 
Ix. 
(2-175.) 
20446. 
DEPARTMENT OF THE INTERIOR. 
| Vignette. | 
Unirep States Patent OFrrice. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Johnson and Bolton April 
21, 1663, number 58229, for improvement in track-clearers. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 25th day 
of October, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and eighth. 


[Seal Patent Office U nited States of A merica. | 


_ 
4 
. 


M. MARBLE, 
Commissioner. 
[Seal of Circuit Court, Connecticut. ] 
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No. 38229. 
| Vignette. | 


United States of America to all to whom these letters patent shall 
come: | 

Whereas Job Johnson & Joseph Barber Bolton, of Brooklyn, New 
York, have alleged that they have invented a new and useful im- 
provement in track-clearers, which, they state, has not been known 
or used before their application ; have made oath that they are citi- 
zens of the United States; that they do verily believe that they are 
the original and first inventors or discoverers of the said improve- 
ment, and that the same hath not, to the best of their knowledge 
and belief, been previously known or used; have paid into the 
Treasury of the United States the sum of thirty-five dollars, and 
presented a petition to the Commissioner of Patents signifying a de- 
sire of obtaining an exclusive property in the said improvement, 
and praying that a patent may be granted for that purpose: 

These are, therefore, to grant, according to law, to the said John- 
son & Bolton, their heirs, administrators, or assigns, for the term of 
seventeen years from the twenty-first day of April, one thousand 
eight hundred and sixty-three, the full and exclusive right and 
liberty of making, constructing, using, and vending to others to be 
used, the said improvement, a description whereof is given in the 
words of the said Johnson & Bolton in the schedule hereunto an- 
nexed, and is made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this twenty-first 
day of April, in the year of our Lord one thousand eight hundred 
and sixty-three, and of the Independence of the United States of 
America the eighty-seventh. 

[ SEAL. ] | J. P. USHER, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 


Commissioner of Patents. 


(Here follows diagram marked page 16.) 


17 Specification Forming Part of Letters Patent No. 38229, Dated 
April 21, 1863. 


To all whom it may concern: 


Be it known that we, Job Johnson and Joseph Barber Bolton, of 
Brooklyn, in the county of Kings and State of New York, have in- 
vented, made, and applied to use a certain new and useful track- 
clearer and wheel protector for railroads, and we do hereby declare 
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the following to be a full, clear, and exact description of our said 
invention, reference being had to the annexed drawing, making part 
of this specification, wherein— 

Fig. 1 fs an inverted plan of our track-clearer. 

Fig. 2is an end view of the same, and 

Fig. 3 is a section, longitudinally, of the car. 

Similar marks of reference denote the same parts. 

Scrapers and brushes have heretofore been fitted upon the forward 
ends of locomotive engines and railroad cars to move obstructions, 

but the rise or depression of the car or engine while under 
18 motion would bring such scraper in contact with the track or 

else elevate the same so as to be useless, and, in case of com- 
ing in contact with a spike or the end of a rail, said scraper would 
not rise clear of the same, but be broken or else stop the car. This 
particularly has been the case with scrapers fitted to horse cars on 
city railroads. 

Our invention overcomes all these difficulties and consists in a 
track clearer or scraper upon a sliding rod inclined backward and 
upward, and provided with a spring, in such a manner that the 
scraper rises as it yields in sliding back with said inclined rod in 
order to lift any article that may be upon the track and capable of 
being lifted and by the inclination of such scraper throw the same 
off to the side, and in case the article taken by the scraper is immov- 
able, such as the end of a rail or a spike head, the yielding of the 
scraper, causing it to run back and up, raises the scraper until it pass 

over any such obstruction. We also make use of a lever, in 
19 combination with such track-clearer, for raising or depressing 

the same in accordance with the position of the car body on 
the springs, whereby any additional weight or lurching of the car 
annot bring the scrapers violently in contact with the track, as 
would otherwise be the case, and we fit such track clearer so-that it 
san be raised up out of the way when not required. 

In the drawing a represents a portion of the car or platform to 
which the said track-clearer is connected. 5b 6 arethe wheels, of any 
usual character. c c are brackets attached to the under side of the 
platform a and receiving the cross-bar d, that forms a hinge for the 
stocks e e of the track-clearers f f, so that said stocks may swing on 
the said shaft d as the track-clearers themselves rise and fall. Each 
track-clearer f is formed of a metallic plate of a shape adapted to 
the track and diagonal thereto, and said plate is formed with or 
connected to a metallic shoe piece fastened at the end of a slide bar, 
g, that passes through the bearing boxes-/ h on the stock e. These 

bearing boxes h h are formed, as represented in Figs. 4 and 5, 
20 with composition boxes 1 1, recessed into the bed block 2 and 

strap 5, and bolts 4 hold these boxes in place on e and con- 
nect the parts together, at the same time allow the boxes 1 1 to be 
asily replaced in case of wear. 

Around the slide bar g is a spring, 7, acting between the rear box, 
h, and a collar, g. 

it will now be seen that the track-clearer, resting upon the track, 
will throw out dirt, snow, stones, or other obstructions that may ac- 
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cumulate, and in case said clearer f strikes against the end of a rail 
or any other fixed object it will slide back, compressing the spring 
i and thereby attaining an elevated position, so as to run over such 
object, the spring again projecting the clearer forwards and down- 
wards so soon as it is clear of such obstruction. It Is necessary, 
however, that this clearer be sustained ata given point from the 
track, in order that the stock e may not turn or hang down below 

this point. A screw may be used forthis purpose, applied to each 
21 of the stocks of the track-clearers, but I prefer and use the 

cross-bar /, extending from one stock to the other, and fitted 
with the stud 5, around which is a spring acting on this cross-bar / 
to keep it down, and 6 is a nut on the end of this stud for regulat- 
ing the distance to which the track-clearers may descend. 

In cases where this device is connected to the bottom of the plat- 
form the rise and fall of the car on its springs would cause the track- 
clearer to be heavily In contact with or entirely clear of the track. 
We therefore make use of a compensating movement applied to the 
track-clearers, which raises them as much as they would be de- 
pressed by the descent of the car, and vice versa. m is a lever, hav- 
ing the axle n of the wheels 4 as its fuicrum and connected about 
midway between the shaft dand the clearers f to the cross-bar 1. We 
have represented the end of this lever as setting over the stud 5, 
At the other end this lever m is connected by a stud, 7, to the bot- 
tom of the ear. 

The car being in a normal position, the nut 6 is adjusted 

22 until the clearers are very slightly raised from the track. 

Then the opposite end of this lever m is retained in position 

by set nuts or washers on each side of the back end at the stud 7, 

the parts being left sufficiently loose, however, to allow of the mo- 

tion given to this end of the lever m by the rise and descent of the 
‘ar on its springs. 

As the stud 7 may press down one end of the lever m the other is 
raised, which lifts the clearers in the correct proportion to the cde- 
scent of the car, so as to prevent said scraper bearing too hard on 
the track, and as the car rises on its springs the reverse movement 
takes place. | 

A lever of this character might be applied on each side if the 
cross-bar / were dispensed with. 

The spring around the stud 5 acts to keep the clearers down, but 
will yield for them to rise if required. 

In order to raise this track-clearer when passing switches, run- 
ning on turn-tables, or when the car is going backward, we provide 

the rod o with a T head. The lower end of this rod passes 
23 through an eye on an arm projecting from the cross-bar /, and 

the T head is in a socket, p,in the floor or platform a. In 
this socket are two vertical grooves, s, receiving the ends of this T 
head and allowing the same to descend to the bottom of the socket ; 
but when the driver or attendant, by hand ora hook, draws up this 
rod o the track-clearer is lifted bodily, and by turning the T head 
partly around into short yotches 9 the parts are held in this ele- 
vated position. 
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A cover, g, may be fitted to this socket p. 

This track-clearer acts in manner aforesaid and vields and rises 
when throwing off any obstruction and overrides the ends of rails 
or other fixed parts and is not broken in sodoing. This device also 
is a wheel protector, as it would push away a person’s hand or foot 
or remove a child in case of a fall in front of the ear. 

What we claim and desire to secure by letters patent is— 

First. A track-clearer fastened upon the end of a slide that 

24 is inclined backwards and upwards and fitted with a spring 

or its equivalent, substantially as specified, whereby the said 

track-clearer rides over and clears the ends of rails or other rigid 
parts with which it may come in contact, as set forth. 

Second. We claim the stocks eand boxes h, constructed as specified, 
in combination with the track-clearers f and sliding rods g, as set 
forth. 

Third. We claim the lever m,in combination with the track 
clearers f, said lever being fitted and acting as and for the purposes 
specified. ?; 

Fourth. We claim the rod o and socket p, in combination with the 
track-clearers f f, for the purposes and as specified. 

In witness whereof we have hereunto set our signatures this 9th 
day of February, 1863. 

JOB JOHNSON. 
JOSEPH BARBER BOLTON. 

Witnesses : 

LEMUEL W. SERRELL. 
THOS. GEO. HAROLD. 


Ex'd: J. A. W., M. McK. 


| Endorsed 3 20446. D., 83. ' 


25 DrereNDANT’s Exuipit Suertpan 1864 Patent. H. E. T., Ex. 


(2-175.) 
20446. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 
Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 
This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted James Sheridan April 19, 
1864, number 42411, for improvement in snow-plows. 


In testimony whereof I, bk. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 25th day 
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of October, in the year of our Lord one deen eight hundred and 
eighty three _and of the Inde pendence of the U nited States the one 
hundred and eighth. 
[Seal Patent Office, U nited States of America. ] 
FE. M. MARBLE, 
Commissioner. 
[Seal of Circuit Court, Connecticut. ] 


26 (2-157.) . 
No. 42411. 

Unitrep States or A MERICA. 
| Vignette. ] 


To all to whom these letters patent shall come: 


Whereas James Sheridan, of St. Louis, Missouri, has alleged that 
he has invented a new and useful improvement in snow-plows, 
which he states has not been known or used before his application ; 
has made oath that he is a citizen of the United States, that he does 
verily believe that he is the original and first inventor or discoverer 
of the said improvement, and that the same hath not, to the best of 
his knowledge and belief, been previously known or used ; has paid 
into the Treasury of the United States the sum of thirty-five dollars, 
and presented a petition to the Commissioner of Patents signifying 
a desire of obtaining an exclusive property in the said improvement 
and praying that a patent may be granted for that purpose: 

These are, therefore, to grant, according to law, to the said James 
Sheridan, his heirs, administrators, or assigns, for the term of seven- 
teen years from the nineteenth day of April, one thousand eight 
hundred and sixty-four, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used, the 


said improvement, a description whereof is given in the words of 


the said James Sheridan in the schedule hereunto annexed and is 
made a part of these presents, 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto aflixed. 

Given under my hand, at the city of Washington, this nineteenth 
day of April, in the year of our Lord one thousand eight hundred 
and sixty-four, and of the Independence of the United States of 
America the eigbty-eighth. 

[SEAL. ] , J. P. USHER, 


Secre tary of the Interior. 
Countersigned and sealed with the seal of the Patent Office. ° 
D. P. HOLLOWAY, 


Commissioner of Patents. 


(Ifere follows diagram marked p. 27.) 
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28 Specification Forming Part of Letters Patent No. 42411, Dated 
April 19, 1864. 


To all whom it may concern: 

Be it known that I, James Sheridan, of St. Louis, in the county of 
St. Louis and State of Missouri, have invented a new and improved 
snow-plow for city or street railroad cars; and | do hereby declare 
that the following is a full, clear, and exact description of the same, 
reference being had to the accompanying drawings, making a part 
of this specification, in which— 

Figure 1 is a side view of my invention applied to a ear, the bot- 
tom portion of the latter being in section, as indicated by the line 
x x, figure 2; figure 2, a front view of the same, the bottom portion 
of the car being in section, as indicated by the line y y, figure 1; fig- 
ure 3, a horizontal section of the same taken in the line z z, figure 1. 

Similar letters of reference indicate corresponding parts in the sev- 
eral figures. 

This invention consists in a novel manner of attaching the snow- 

plow to the car, whereby the former is allowed to yield or 
29 give to obstructions which may lie in its path, as well as to 

the friction produced by the bearing of the plow against the 
sides of the rails in turning curves, the plow being also allowed to 
vield or give under a vertical movement of the car or a variation of 
the hight of the same caused by the play or elasticity of the car 
springs under different loads, the plow also, by the arrangement or 
mode of attachment, being capable of being readily raised from the 
rail at the will of the driver or attendant. 

The invention further consists in a novel mode of constructing 
the plow, whereby the parts of the same which are exposed to wear 
may, when worn, be readily replaced by new ones and the plow 
always kept in proper working order. 

To enable those skilled in the art to fully understand and con- 
struct my invention I will proceed to deseribe it. 

A A represent the two side pieces of the bottom frame of a railroad 
‘ar; Bb, two platform supporters, and C a shaft, which may be of 

metal or a suitable hard wood and of square form transversely 
3) with two cylindrical portions, a a, which are embraced by 

hangers D D, suspended from the platform supporters B B. 
This shaft C is at right angles with the car body, and it is allowed to 
turn freely in its bearings or hangers D D. 

To the shaft C there is attached the upper end of a spring, E, con- 
structed out of a flat bar of steel or other suitable metal. This 
spring mav be attached to the shaft C by means of a staple, F, the 
shanks of which pass through the shaft and have nuts 4 on their 
upper ends, the spring E extending up in front of shaft C, over its 
top, down behind it, and then underneath it in close contact, where 
it is secured by the staple F, and then projecting upward and in 
contact with the front side of the shaft, as shown clearly in figure 1. 

The curve of the spring approximates to the form of the letter C, 
its lower part, c, having a vertical position, but strictly forming no 
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part of the spring. This spring E is the principle one of the inven- 
tion, and has the snow-plow G attached to it—to the part ¢ thereof— 
and it will vield or give vertically, and also in a backward 
ol and upward direction, the latter movement being indicated 
by the arrows 1, and the former by the arrows 2, in figure 1. 

To the shaft C there is attached another spring, H, which is 
curved similarly to E, but extends around the shaft in a reverse 
direction to the latter, and is secured to the shaft C by a bolt, d, 
which passes through said shaft at right angles to the staple F, which, 
in connection with the bolt d, will, if the shaft C be of wood, pre- 
vent the same from being split. 

The upper end of the spring H, when the plow is at work, bears 
against a stop, I, attached to the under side of the platform or floor- 
ing J of the car, as shown clearly in figure 1. 

The plow or scraper G is constructed of a piece of wood, e, of tri- 
lateral form in its transverse section, as shown clearly in figure 3, 
and covered with sheet metal /, the lower part, /’, of which extends 
forward of the part e, and is curved upward like a sled-runuer, as 
shown clearly in figure 1. The scraper is secured to the part ¢ of 

the spring E by two square-headed bolts, d d’, the upper one, 
o2 d, holding a link, J, through which the upper part of the 

spring E passes, the link preventing the spring from stretch- 
ing downwards. 

To the bottom of the plow or scraper G there is attached a metal 
plate, K, the front part of which extends upward in the part e of the 
plow or scraper and serves as a nut for the lower bolt, d’, the other 
part of K bearing against the bottom of e and running upon the top 
of the rail. 

Lis a spur or guard, which is formed of a metal plate inserted 
vertically into the lower part of ¢ at its inner side, so as to bear against 
the inner sides of the rails. This spur or guard may be secured in 
proper position by screws or bolts. 

As the car is drawn along, the plow or scraper G runs upon the 
rail directly in front of the wheel, there being a plow or scraper 
directly in front of each forward wheel. The spring E admits 
of the plow or scraper yielding or giving backwards to any obstruc- 
tion which may lie in its path, the spring H also yielding or giving 

to a certain extent and serving as an auxiliary to spring E. 
30 The plow or scraper is thereby allowed to pass over obstruc- 

tions which may be on the rail, and also to yield or give 
when the spur or guard L presses heavily against the inner side of 
the rail,as in passing over curves. The plow or scraper may be 
raised up free from the rail at any time by having a crank, M, at- 
tached to the inner end of the shaft C and a chain or rod, a’, con- 
nected to said crank, which passes up to the end of the platform, so 
as to be within reach of the driver or attendant. The spring , in 
consequence of being curved as shown, admits of the car falling or 
rising under the weight of its load without at all affecting the opera- 
tion of the plow or scraper. 

The plate K runs upon the upper surface of the rail, and when 
worn by use may be readily replaced by a new one, and the front 
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projecting curved part, f’, of the plow or scraper admits of the latter 
passing over inequalities in the rails or over projecting ends of the 
same. 

Although only one plow or scraper has been described there are 
four applied to each car, one at the outer side of each wheel; but, as 

they are all constructed in precisely the same way, a descrip- 
5) tion of one of them will answer for all. 
Having thus described my invention, what I claim as new 
and desire to secure by letters patent is— 

Ist. The spring E, attached to the shaft C, in connection with the 
spring H, or an equivalent projection, also attached to shaft C, and 
the stop I, attached to the under side of the platform or bottom of 
the car, and the plow or scraper G, attached to the spring E, all 
arranged either with or without the link J, substantially as and for 
the purpose herein set forth. 

2nd. Constructing the plow or scraper G of a triangular portion, 
e, of wood, covered with sheet metal f and provided at its lower end 
with a curved, projecting front piece, f’, an adjustable plate, K, and 
spur or guard L, substantially as herein set forth. 

JAMES SHERIDAN. 

Witnesses : 

THOMAS P. BEATY. 
BERNARD BEATY. 


Ex’d: E. A. M., H. M. HH. 


{| Endorsed :] 20446. D., ’83. 
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30 DEFENDANT'S Exuipir Hutrcurnson Patent. H. E. T., Ex. 
S. Hutchinson. Gang plow. #56942. Aug. 7, 1866. 
(Here follows diagram marked page 36.) 
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Od Unitep States Patent OFrFice. 
SamMvueL Hutcuinson, of Griggsville, Illinois. 
Improvement in Gang Plows. 


Specification forming part of Letters Patent No. 56942, dated August 
7, 1866. 


To all whom it may concern: 

Be it known that I, Samuel Hutchinson, of Griggsville, in the 
county of Pike and State of Illinois, have invented a new and im- 
proved gang-plow; and I do hereby declare that the following isa 
full, clear, and exact description thereof, which will enable others 
skilled in the art to make and use the same, reference being had to 
oe accompanying drawings, forming a part of this specification, in 
which— 
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Figure 1 is a side sectional view of my invention, taken in the 
line x a, Fig. 2; Fig. 2, a plan or top view of the same. 

Similar letters of reference indicate like parts. 

This invention relates to a new and improved means for regulat- 
ing the depth of the penetration of the plows, and also toa means 
for raising and lowering the plows and retaining them in the ground 
when the device is at work, as hereinafter fully shown and de- 
scribed. 

A represents the frame of the machine, which is of rectangular 
form, and is supported at its rear end by a caster-wheel, B, and by 
two wheels, C C, at its front end. ‘The axle D of the wheels C C has 
two holes made through it for pendent guide-rods E E, at the front 
end of frame A, to pass loosely through, and to each side of the 
front part of the frame A there is attached an upright slab or board, 
I’, the upper ends of which are rounded to form a portion of a circle 
and have metal toothed racks G permanently secured to them. 

To each side of the front part of the frame A there is also attached 
a lever, H, and the lower ends of these levers are curved in segment 
form, as shown ata in Fig. 1, and these segment portions a rest or 
bear upon the axle D, and it will be seen that by adjusting the 
levers H the front part of the frame A may be raised or lowered 
either horizontally or one side raised higher than the other and the 
frame retained in the position desired by having the upper parts of 
the levers H engage with the racks G. This adjustment of the 
frame A is designed to regulate the depth of the penetration of the 
plows in the earth. 

I represents a frame composed of two parallel bars, b 6, connected 
by barse. This frame I has two standards, J J, attached to it, with 
plows K K at their lower ends. The ends of the frame I rest loosely 
in frame A, the back end of I resting upon the rear cross-piece, d, of 
A, and the front end resting upon cleats e when I is fully down. 

L is a horizontal shaft, the ends of which are fitted in bearings f f 
at the sides of frame A. ‘This shaft has a lever, M, at one end of it, 
and has a plate, N, projecting from it, which plate is directly over 
the frame I, and a chaiv, O, is attached to the inner end of N and 
to frame I. 

P is the driver’s seat, attached to supports Q Q, which are secured 
to the rear part of frame A, and by drawing back the lever M the 
front part of frame I will be raised, and consequently the plows K, 
and the plows may be retained in an elevated position by adjusting 
the lever in a notch in a plate, g, at one eud of the driver's seat. 

When the plow-frame I is depressed the plate N of shaft L bears 
upon it and holds the frame I down, and the plows are retained in 


the ground. 
I design, in practice, to have a gage-screw, R (shown in red), pass 


vertically through the front part of the frame I to regulate the depth’ 


of the penetration of the plows. 

The draft-pole I design to have attached to the front end of the 
frame A in such a manner that it may be adjusted laterally in order 
to give the plows more or less land and to admit of three horses 
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being driven abreast. This, however, has been previously done 
with similar or analogous machines. 

The advantage of the invention consists in the facility with which 
the depth of the penetration of the plows may be regulated and the 
holding of the plows in the ground. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. The elevating or adjusting of the frame A of the machine in a 
vertical direction, in order to regulate the depth of the penetration 
of the plows, by means of the levers H H, provided with lower seg- 
ment ends, a, and secured to the sides of frame A, in combination 
with the pendent pins E E, attached to frame A, : and passing loosely 

through the axle D, substantially as shown and described. 
358 2. The plow- frame I, fitted within the frame A and con- 
nected by a chain, O, with a plate, N, attached to a shaft, L, 
over frame I, whereby the plow-frame and plows may be raised, 
when desired, and the plows, when at work, retained in the ground, 
substantially as set forth. 

The above specification of my invention signed by me this 22d 
day of December, 1865. 

SAMUEL HUTCHINSON. 

Witnesses: 

WILLIAM DONOVAN 
JOHN E. HIGDON, 


39 DEFENDANT'S Exuipit Ecvuiotr Patent. H. E. T., Ex. 
(2-175.) 
20446. 
DEPARTMENT OF THE INTERIOR. 
| Vignette. ] 
Unitrep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted C. C. Elliott March 5, 1867, 
number 62535, for improvement in snow-scraper for locomotives, 
Xe. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 25th day 
of October, in the year of our Lord one thousand eight hundred and 
eighty three, and of the Independence of the U nited States the one 
hundred and eighth. 


[Seal Patent Office, United States of America. | 
E. M. MARBLE, 
Commissioner. 
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40 No. 62535, 
The United States of America to all to whom these letters patent 
shall come: | 

Whereas C. C. Elliott, of Escanaba, Michigan, has alleged he has 
invented a new and useful improved snow-scraper for locomotives, 
&ec., which he states has not been known or used before such in- 
vention; has made oath that he is a citizen of the United States, 
that he does verily believe that he is the original and first inventor or 
discoverer of the said invention, and that the same hath not, to the 
best of his knowledge and belief, been -previously known -or used ; 
has paid into the Treasury of the United States the sum of thirty- 
five dollars and presented a petition to the Commissioner of Patents 
praying that a patent may be issued therefor : 

These are, therefore, to grant, according to law, to the said C. C. 
Elliott, his heirs, administrators, or assigns, for the term of seventeen 
years from the fifth day of March, one thousand eight hundred and 
sixty-seven, the full and exclusive rightand liberty of making, con- 
structing, using, and vending to others to be used, the said invention, 
a description whereof is given in the schedule hereunto annexed 
and made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this fifth day 
of March, in the year of our Lord one thousand eight hundred and 
sixty-seven, and of the Independence of the United States of America 
the ninety-first. 

[Seal Patient Office, United States of America. ] 
W.. ae GREW 
Acting Secretary of the Interior. 
Countersigned and sealed with the seal of the Patent Office. 
T. C. THEAKER, 


Commissioner of Patents. 


(Tere follows diagram marked p. 41.) 


42 Unitep States Parent OFFice. 
C. C. Etxiort, of Escanaba, Michigan. 
Letters Patent No. 62535, dated March 5, 1867. 
Improved Snow-Scraper for Locomotives, &c. 
The schedule referred to in these letters patent and making part of 


the same. 


To all whom it may concern : 

Be it known that I, C. C. Elliott, of Escanaba, in the county of 
Delta and State of Michigan, have invented a new and improved 
snow-scraper for locomotives and cars; and I do hereby declare that 
the following is .a full, clear, and exact description thereof, which 
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C. C. ELLIOTT. 


Car-Track Clearer. 


Patented Mar. 5, 1867. 


No. 62.535. 
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will enable those skilled in the art to make and use the same, refer- 
ence being had to the accompanying drawings, forming part of this 
specification, in which— 

Figure 1 is a perspective view of my invention applied to a 
“ pilot” or “ cow-catcher ” of a locomotive; figure 2,a detached plan 
or top view of the scrapers ; figure 5, a section of one of the scrapers, 
taken in the line x z, Fig. 2. : 

Similar letters of reference indicate corresponding parts. 

This invention has for its object the constructing of scrapers and 
the attaching of the same to a “ pilot” or “ cow-catcher” of a loco- 
inotive, or directly to a car, in such a manner that the rails will 
have the snow scraped from them in a perfect manner, so as to leave 
a free or unobstructed surface for the car wheels to run upon, and 
the scrapers allowed to yield both vertically and laterally, so as to 
conform to the unevenness of the rails. 

A represents a “ pilot” or “cow-catcher,” which may be con- 
structed and applied to a locomotive in the usual or any proper 
manner, and B is a horizontal shaft, the ends of which are fitted in 
bearings a a at the lower ends of springs C C, secured one at each 
side of the rear of the “ pilot” or “ cow-catcher,” the shaft B also 
passing through guides or bearings } b, which admit of a longi- 
tudinal movement of the shaft. D is an arm, which extends up- 
ward from the shaft B and has a bar, E, pivoted to its upper end, 
said bar being supported at its outer end in a spring, F, and con- 
nected therewith by notches a‘, which spring admits of a longi- 
tudinal play or movement of the bar E when necessary. On 
this shaft B there are secured two scrapers, G G, of curved form, 
their front or face sides being concave, as shown clearly in Figs. 1 
and 3. ‘These scrapers have metal straps ¢, riveted to their rear 
sides and formed with eyes d at their upper ends, which eyes are 
keyed or otherwise secured on the shaft. The lower ends of the 
scrapers have steel shoes H attached to them to work over the upper 
surfaces and sides of the rails,as shown clearly in Fig. 1. From the 
above description it will be seen that asthe locomotive or car is pro- 
pelled along the scrapers will scrape the snow off from the rails, the 
spring F,in which the bar E rests, keeping the scrapers down to 
their work, but still allowing the latter to rise to conform to the in- 
equalities of the surface of the rails, while the springs C C admit of 
the scrapers having a lateral play or movement to conform to any 
lateral irregularities, curves, or inequalities of the rails. The device 
is extremely simple and may be constructed and applied, at a small 
cost, to either steam or horse cars. 

He ving thus described my invention, what I claim as new and 
desire to secure by letters patent is— 

The springs C, arm D, and notched bar E, and spring F, in com- 
bination with the scraper-carrying shaft B, when applied and oper- 
ating substantially as described, for the purpose specified. 


C. C. ELLIOTT. 


99 


Witnesses : 
H. ANDERSON. 
GEO. W. CUSHING. 
[Seal Patent Office, United States of America. ] 


20 AUGUSTUS DAY VS. 


43 DEFENDANT'S Fxuipit Watr ies Patent. H. E. T., Ex. 
H. J. Wattles. Wheel plow. 68675. Sept. 10, ’67. 
44 Unitep States PATENT OFFICE. 
H. J. Warrries, of Rockford, Illinois. 
Improvement in Gang-Plows. 


Specification forming part of Letters Patent No. 68675, dated Sep- 
tember 10, 1867. 


To all whom it may concern: 


Be it known that I, H. J. Wattles, of Rockford, in the county of 
Winnebago and State of Illinois, have invented a new and useful 
gang-plow; and I do hereby declare that the following is a full, 
clear, and exact description of the same, reference being had to the 
annexed drawings, forming part of this specification, and to the let- 
ters of reference marked thereon. 

Figure 1 shows a plan view of the machine. Fig. 2 shows a side 
elevation. Fig.3 shows the raising and lowering devices of wheel H’. 

My invention has reference to an improved device for plowing 
ground, and it consists of certain combinations of devices hereinafter 
to be set forth. 

In the drawings, the plows A A are secured to the frame B B, the 
front end of which moves up and down on the stationary guide C, 
which is secured perpendicularly to the axle D. The piece E is se- 
cured to the axle D at right angles to the guide-piece c, extending 
backward over the plows A A, its rear end supported: by the caster- 
wheel F, which, with the wheels H H’ on the axle D, supports the 
entire plowing device. The plow-fraines B B are supported by the 
chain I, secured to the pin a at their rear end, which, passing over 
the friction-sheave } in the piece E, is secured to the crank-shaft d, 
Fig. 2. The chains J J’,secured to the front end of the frames B B, 
are also secured to the crank-shaft d (supported by the guide-piece 
C), by the rotation of which the plows are raised and lowered always 
parallel to the surface of the ground, being held in any desired posi- 
tion by the spring-pawl e¢, taking hold upon the ratchet-wheel i on 
said crank-shaft, Fig. 1. The wheel H’ is secured to the sliding 
piece K, moving in the perpendicular groove L, secured to the axle 
D. The ratchet upon the slide K is acted upon by the segment- 
lever M, thereby raising and lowering the wheel H’, for the purpose 
of keeping the axle D, and also the plows A A, level, whatever depth 
of furrow the wheel H may be in, and are held in such position by 
the spring-stop h, acting upon the segment &, Fig.3. The adjustable 
curved rod N, secured on the frame B in front of the plow, will turn 
the stubble, weeds, and other trash lengthwise in the furrow, thereby 
insuring their being completely covered by the plow, a very impor- 
tant consideration. The doubletree or evener O is secured by clevis 


H. J, WATTLES. 


Wheel Plow. 
No. 68,673. Patented Sept. 10, 1867. 
i 
ay 
Bp r a o| al 


> 
z 
MALE 


Witnesses. 


VV Maw a2. inventor. 
Cf 2 riian yA e 4 Ae 


FAIR HAVEN & WESTVILLE RAILWAY CO. 21 


and ring to the hook m, directly to the plowing mechanism, and is 
adjusted by means of the holes n n in said evener for three or four 
horses, as may be desired. ‘To this evener are secured the chains 
P P, the left-hand chain being required, usually, to be the longest, 
to enable all the horses except one to walk upon the unplowed ground. 
To these chains are hitched the horses for drawing the plowing 
mechanism. This manner of attaching the draft to the plows takes 
off all “side draft” and allows the use of a hinged tongue, or of work- 
ing the plows without any tongue, as may be desired. The driver’s 
seat R is supported on the springs 8 8, and is so located that the 
driver on the seat can adjust the height of the wheel H’, as also the 
depth of the plowing, for the latter purpose using the foot to throw 
out the pawl e, while with one band the crank f is turned, as before 
described. 

What I desire to claim as my invention, and secure by letters pat- 
ent, 1is— : 

1. The combination and arrangement of the plowing-frame B B, 
wheels H H’, caster-wheel IF, frame-support E, chains I J J’, with 
crank f, operating substantially as described, and for the purpose set 
forth. 

2. The combination and arrangement of the wheel H’ with the 
sliding support K, groove-piece L, segment-lever M, spring-stop h, 
with stationary segment 4, when constructed and operating as de- 
scribed. 

3. In combination with the chain-supports I J J’, the arrangement 
of the spring-pawl e, crank f, and ratchet-wheel 7, operating substan- 
tially as described. 

4. The combination of the stubble-turner N with a plowing mech- 
anism, as described. 

5. Attaching the team to the plowing mechanism by the evener 
QO, and the chains P P, being of unequal length, the whole arranged 
to draw directly upon the plows in such manner as to avoid all side 
draft, substantially as described. 


H. J. WATTLES. 
Witnesses: 
W. W. BURSON. 
E. S. BROWN. 


(Here follows diagram marked p. 45.) 
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46 DEFENDANT’s Exnipir Wetis Patent. H. E. T., Ex. 


» B. Wells. Track-clearer. 73212. Jan. 7, 1868. 
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(I{ere follows diagram marked page 47.) 
48 Unirep States PATENT OFFICE. 
E. B. Wes, of Northampton, Massachusetts. 
Letters Patent No. 78212, dated January 7, 15868. 
Improved Serapr r- Attachment lo Cars. 


The schedule referred to in these letters patent and making part 
of the same. 


To all whom it may concern : 

Be it known that I, EF. B. Wells, of Northampton, Hampshire 
county, Massachusetts, have invented a new and improved scraper- 
attachment to cars; and I do hereby declare that the following is a 
full, clear, and exact description thereof, which will enable others 
skilled in the art to make and use the same, reference being had to 
the accompanying drawings, forming a part of this specification, in 
which— 

Figure 1 represents a longitudinal central section of a car, which 
is provided with my improved scraper-attachiment. 

Figure 2 is an end view of the same. 

Similar letters of reference indicate corresponding parts. 

The object of this invention is to provide railroad ears with a 
device for keeping the track clear of snow, mud, and other obstruc- 
tions. ‘The device is chiefly applicable to street or horse ears, and 
consists in the use of scrapers or ploughs, one in front of each wheel, 
which are suspended from powerful springs that are attached to the 
under side of the car platform, and which are operated Ly levers 
attached at each end of the ear. 

A represents the platform of a railroad car. B B are the axles, 
on which the wheels C C are fixed in the ordinary way. D D are 
the scrapers or ploughs, of which one pair is arranged at either end 
of the ear, one plough in front of each wheel. Each of these 
ploughs is secured to the lower end of a spring, E, the upper end 
of which is secured to the under side of the platform. The two 
springs at each end of the car are connected near to their lower 
ends by a cross-bar, F. The mechanism for working the ploughs 
must be such that it is capable of elevating or depressing the cross- 
bar, thereby throwing the ploughs either off or upon the track. 

To the centre of the bar F is secured a stud, a, which projects 
upwards, as is clearly shown in the drawings. To the upper end of 
the stud a is pivoted the end of a horizontal bar, G, which is ar- 
ranged longitudinally below the platform of the car, being sus- 
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pended from and pivoted to two ears, b 6, which project from the 
under side of the platform, said bar G extending towards the end 
of the car under which the pair of ploughs is arranged. The bar 
G is jointed between the two ears, / 4, or rather it consists of two 
separate pieces, ¢ and d, of which each is pivoted, in its centre, to 
one of the ears, b, and their ends are pivoted together. The rear 
end of the piece dis pivoted to the stud a, while the front end of 
the piece ¢ is pivoted to the lower end of an upright lever, H, which 
is arranged at the ends of the platform in such a manner that it 
can be moved up and down at pleasure. Teeth are formed on the 
lever H, or some other device is applied, whereby the same can be 
held in any position. 

When the lever H is raised the bars ¢ and d are in line and the 
scrapers are held up. By depressing the lever H, the bars ¢ and d 
are inclined so that the point where they are connected is raised 
above the pivoting points on the ears }, as shown by red lines in 
Fig. 1. The connection of the bar d and stud a is then depressed, 
and thereby also the cross-bar F and the scrapers D, the latter being 
forced upon the rails, with the shape of which their lower edge con- 
forms, so that, when the scrapers are thus lowered, and the car 
drawn ahead, the track will be cleared of all obstructions. 

The connection of the bars ¢ and d must be such that, although 
the bars are pivoted to the stationary ears 5, they will be permitted 
to swing on the pins by which they are held to the said ears. For 
this purpose the forward end of the rod d, or the rear end of the 
bar ¢c, is slotted, and a pin, which is secured to the rear end of the 
bar ¢ or the front end of d, fits through the said slot in the opposite 
bar, and is on the front end of the slot when the bars are in line. 
The said pin by which the bars ¢ and d are connected has thus full 
play in the said slot, and enables the bars ¢ and d to be inclined, as 
shown by red lines in Fig. 1. It is evident that only that pair of 
scrapers is depressed which is in front of the car, the rear pair being 
held up. 

By arranging the scrapers on both ends the car can be drawn in 
either direction and clear the track, while in all the track-scrapers 
now in use the car can only be moved in one direction. being sus- 
pended from the springs E, the scrapers will accommodate them- 
selves to any slight variations or inequality in the upper surface of 
the rails. The lever H can be made to project but little above the 
surface of the platform, and may therefore be so arranged that it 
‘an be easily operated by the driver’s foot (if on a horse-car), leav- 
ing both his hands entirely free, which is of great importance. Gen- 
er rally at least double teams are used for these scraper cars, requiring 

to be controlled by at least the two hands of one driver. 
49 Having thus described my invention, what I claim as new 
and desire to secure by letters patent is— 

The adjustable scrapers D, held down upon the track by means 
of pressure upon the bar H, the spring E permitting said scrapers 
to yield to the inequalities of the track, as herein set forth, for the 
purpose specified. 

2. The construction and arrangement of the scrapers D, attached 
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to the end of the inclined springs FE, curved bar F, stud a, slotted 
and jointed rod G, its sections ¢ d, pivoted to the ears b b, the section 
c, connected to the operating bar H, as herein set forth, for the pur- 


pose specified. ; 
. B. WELLS. 


ceil 


Witnesses: ' 
H. K. STARKWEATHER. 
E. B. LOVERING. 


50 DEFENDANT'S Exutpvir Oris Patent. H. E. T., Ex. 


(2-175.) 
20446. 
DEPARTMENT OF THE INTERIOR. 
| Vignette. ] 
Unirep Srates PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 


This is to certify-that the annexed is a true copy from the records 
of this office of the letters patent granted Samuel A. Otis June 2, 
1868, number 78537, for improvement in railway-track scraper. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 25th day 
of October, in the year of our Lord one thousand eight hundred and 
eighity- three, and of the Independence of the United States the one 
hundred and eighth. 

[Seal Patent Office, United States of America. ] 
E. M. MARBLE, 
Commissioner. 


‘ 


5) (2-155.) 
No. 78537 


The United States of America to all to whom these letters patent 
shall come: 


Whereas Samuel A. Otis, of Boston, Massachusetts, has alleged 
that he has invented a new and useful improved railway-track 
scraper and has made oath that he is a citizen of the United States, 
that he verily believes he is the original and first inventor or dis- 
coverer of the said invention, and that the same hath not, to his 
knowledge and belief, been previously known or used; has paid 
into the Treasury of the United States the sum. of thirty-five-dollars 
and presented a petition to the Commissioner of Patents praying 
that a patent may be issued therefor : 

These are, therefore, to grant to the said Samuel A. Otis, his ex- 
ecutors, administrators, or assigns, for the term of seventeen years 
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from the second day of June, one thousand eight hundred and sixty- 
eight, the full and exclusive right and liberty of making, using, and 
vending to others to be used, the said invention, a description 
whereof is given in the annexed schedule and made a part of these 
presents. 

In testimony whereof I have caused these ietters to be made pat- 
ent and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington, this second day 
of June, in the year of our Lord one thousand eight bundred and 
sixty-eight, and of the Independence of the United States of America 
the ninety-second. : 

[Seal Patent Office, United States of America. ] 
ww. 2. Gee 
Acting Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
A. M. STOUT, 
Acting Commissioner of Patents. 


(Here follows diagram marked p. 52.) 


53 UnITED States PATENT OFFICE. 
SAMUEL A. Oris, of Boston, Massachusetts. 
Letters Patent No. 78537, dated June 2, 1868. 
Improved Railway- Track Scraper. 


The schedule referred to in these letters patent and making part of 
the same. 


To all whom it may concern : 


Be it known that I, Samuel A. Otis, of Boston, in the county of 
Suffolk and State of Massachusetts, have invented certain new and 
useful improvements in track -serapers ; and I do hereby declare that 
the following is a full and exact description thereof, reference being 
had to the accompanying drawings, and to the letters of reference 
marked thereon. 

To enable others skilled in the art to make and use my invention 
I will proceed to describe its nature, construction, and use. 

The nature of my invention consists, first, in arranging the two 
shoes of a scraper and the connecting parts in such a manner that 
the shoes may automatically adjust themselves to the varying gauge 
of the track; second, in combining with the shoe a small roller, 
which allows the shoe to run very nearly but not quite in contact 
with the rail; third, combining with the scraper a peculiar device, 
so arranged that the scraper may be raised from or lowered to the 
track by a lever, which may be operated by the foot or hand. 
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Figure 1 isa side elevation of a part of a car, showing my iIm- 
proved track-scraper attached. 

Figure 2 is a plan of the same. 

Figure 3 is an end elevation of the same. 

In all the drawings, B B represent the shoes or scraper, shaped 
as shown in the drawings, each being provided with a small truck- 
wheel, K, which serves to keep the shoe slightly elevated above the 
track, and corsequentiy to save the wear of the shoe. | 

M, Figs. 2 and 8, is a rod passing freely through the shoes, hav- 
ing a head or screw nut on each end, one of which is shown in Fig. 


lby P. QQ are sleeves, sliding freely upon the rod M, one end of 


ach bearing against the shoe and the opposite end against the forked 
spring OO. By theabove arrangement of the rod M,sleeves Q, and 
spring O it will be seen that the shoes B B may be made to ap- 
proach each other, and thus accommodate themselves to a narrow 
gauge, the length of the rod M being such as to admit of the shoes 
Bb BG fitting upon the widest gauge likely to occur on ordinary roads, 

‘To admit of the above-described action, the supporting arms C C 
of the shoes are made flexible. 

R Rare housings upon which the arms C Care hinged. Lis a 
lever attached to the bar ©’. E is a link attached to the lever L and 
to the arm F of the rocker-shaft D,so if the said rocker-shaft is 
operated, as it may be, by the lever G the end of the lever L will be 
raised or lowered, carrying with it the arm C Cand shoes Bb. G 
G”’ are two arms extending from the lever G, which serve as levers, 
to be acted upon by pressure of the foot. Thus, in Fig. 3, by press- 
ing hard upon the arms G”, it will be pushed over towards T, which 
action would raise the arm F and, through it, the link E, the lever 
LL, and thus the shoes B LB. If the foot be placed upon the arm G’, 
Fig. 3, the shoes B B will be borne hard down upon the track. 

T, Fig. 3, is a circular plate having a number of perforations, as 
shown, into which the pin, not shown in the drawings, attached to 
the handle I], may enter, and thus hold the lever G, and con- 
sequently the shoes B Bb, in any desired position. 

What I claim as my invention and desire to secure by letters pat- 
ent is— 

1. The combination and arrangement of the shoes B B, sleeves Q 
Q, rod M, and fork O O, substantially as described and for the pur- 
pose set forth. 

2. The combination, with the lever G,in a track-scraping ma- 
chine, of the foot-lever G’ G”’, substantially as described and for the 
purpose set forth. | 

3. The combination and arrangement of the lever L, the link E, 
and the rocker-shaft D, made substantially as described and for the 
purpose set forth. 
SAMUEL A. OTIS. 
Witnesses : 

FRANK G. PARKER. 
A. HUN BERRY. 


[Seal Patent Office, United States of America. ] 
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54 DEFENDANT'S Exurpit FoGarty Patent. H. E. T., Ex. 
J. Fogarty. Track-clearer. 94587. Sept. 7, 1869. 
Unitep States PATENT OFFICE. 
Joun Focarry, of Brooklyn, New York. 


Improved Safety Attachment for Street-Railway Cars. 


‘Specification forming part of Letters Patent No. 94587, dated Sep- 


tember 7, 1869. 


To all whom it may concern: 

Be it known that I, John Fogarty, of Brooklyn, in the county of 
Kings and State of New York, have invented a new and improved 
safety attachment for street-railroad cars; and I do hereby declare 
that the following is a full, clear, and exact description thereof, 
which will enable others skilled in the art to make and use the 
same, reference being had to the accompanying drawings, forming 
part of this specification, in which— 

Figure 1 is a side view of a portion of a street-railroad car to 
which my improvement has been attached. Fig. 2 1s a detail sec- 
tional view of the same, taken through the line zz, Fig. 1. Fig. 3 
is a side view of a portion of a car, showing a modification of the 
device. Fig. 4 is a detail sectional view of the same. 

Similar letters of reference indicate corresponding parts. 

My invention has for its object to furnish an improved attachment 
for street-railroad cars, which shall be so constructed and arranged 
as to prevent any person or thing that may be upon the track from 
being run over by the wheels or from throwing the cars from the 
track, and it consists in the construction and combination of the 
various parts of the device, as hereinafter more fully deseribed. 

A represents the track, B the car-wheels, C the car or truck frame, 
D the brake-bar, and EF the brake-shoes, about the construction of 
which parts there is nothing new. 

IF’ are the guards, which are hinged at their upper ends to the 
brake-bar D, as shown in Figs. 1 and 2, or to the brake-shoes E, 
according as the construction of the brake may render it most con- 
venient. The guards F should be made of such a length as to reach 
nearly to the rails, and of such a form as to fit upon and rest firmly 
against the lower parts of the brake-shoes E. The guards F are 
connected by a cross-bar, G, which may be curved, as shown in Fig. 
2, or straight, as shown in Fig. 4. To the middle part of the cross- 
bar G is pivoted the lower end of the short connecting-bar H, the 
upper end of which is pivoted to the rear end of the bent or elbow 
lever I. The lever I is pivoted at its angle to brackets or other 
suitable supports attached to the under side of the forward part of 
the car-frame C, and to its forward end is pivoted the rear end of 
the short connecting-bar J, the forward end of which is pivoted to 
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the rear end of the bent lever K. The bent lever K is pivoted at its 
angle to the forward edge of the frame or platform of the car, and to 
its forward end is pivoted the lower end of the rod L, which passes 
up along the railing of the platform and is kept in place by passing 
through guides attached to said railing. By this construction and 
arrangement of levers and connecting rods, by drawing the rod L 
upward the guards F will be raised to allow the car to pass over 
obstructions or when not required for use. 

M is a stop or catch attached to the forward side of the railing to 
receive the upper end of the rod L to hold the gu: ards Il’ raised. 

In the modification of the device shown in Figs. 3 and 4 a rod, N 
is used to hold the guards F raised, the lower end of which is piv- 
oted to the cross-bar G, and the upper end of which has a hook 
formed upon it, which, when the guards F are raised, hooks into an 
eye attached to the under side of the frame ©, and which, when the 
guards IF are lowered, hooks into an eye or hook attached to the 
brake-bar D. 

Having thus described my invention, I claim as new and desire 
to secure by letters patent— 

1. The guards F, hinged to the shoes or bar of an ordinary brake, 
and resting, when in working position, against the lower parts of 
the brake-shoes, substantially as herein shown and described and 
for the purpose set forth. 

The combination of the cross-bar G, ‘connecting-bar H, bent 
lever I, connecting-bar J, bent lever K, rod L, and stop or catch M 
with each other and with the guards F, hinged to the brake D E, 
substantially as herein shown and described and for the purpose set 
forth. 

The combination of the hooked rod N with the cross-bar G and 
gu: at I’, substantially as herein shown and described and for the 
purpose set forth. 

The above specification of my invention signed by me this 14th 
day of June, 1869. 

. JOHN FOGARTY. 


Witnesses : 


FRANK) BLOCKLEY. 
JAMES 'T. GRAHAM. 


(Here follows diagram marked p. 55.) 
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56 DEFENDANT'S Exurpit Goopwin Patent. H. E. T., Ex. 
W. F. Geodwin. Harvester. 101,120. M’ch 22, 1870. 
(Here follows diagram marked p. 57.) © 
58 Unitep Strates PATENT OFFICE. 
Witiiam F. Goopwin, of Metuchen, New Jersey. 
Improve ment in Hlarvesters. 


Specification forming part of Letters Patent No. 101,120, dated March 
22, 1870. 


To all whom it may concern : 

Be it known that I, William F. Goodwin, of Metuchen, in the 
county of Middlesex, State of New Jersey, have invented certain new 
and useful improvements in harvesting-machines, of which the fol- 
lowing is a full, clear, and exact description, reference being had to 
the accompanying drawings, making part of this specification, in 
which— 

Figure 1 is a plan or top view of a harvesting-machine embracing 
my improvements. Fig. 2 is a longitudinal section of the same, 
‘taken in line « x, Fig. 1; and Fig. 3 is a transverse section through 
the frame and gearing, taken in line y y, Fig. 1. 

Similar letters of reference denote corresponding parts wherever 
used. 

Among the objects sought to be attained in the construction of 
harvesting-machines have been a compact arrangement of gearing 
for operating the cutters, such as would readily permit its being in- 
closed or boxed up to prevent its being obstructed by dirt or other 
foreign matter, and the combination of the cutting apparatus there- 
with in such manner that while the said cutting apparatus could 
conform freely to the surface of the ground over which it was drawn 
all cramping or binding of the gearing or of the parts coupling the 
same with the sickle-bar should be avoided. 

My invention relates to a novel construction and arrangement of 
parts for accomplishing these objects, and will be fully understood 
from the following description in connection with the drawings, in 
which— 

A A represent the main ground and drive wheels, mounted loosely 
on a common axle, B, and connected thereto by backing-ratchets 
at a. 

C C’ represent the main or gearing frame, made by preference in 
two parts, which are perforated to receive the axle B, and are fast- 
ened together at their ends by horizontal bolts passing through them. 
The part C’ of the frame has a tubular arm or sleeve, C*, attached 
to or cast with it, the forward or swinging end of which is provided 
with a yoke, C*, from which a brace, Ct, extends obliquely to the 
axle B, and is connected therewith by a sleeve, C. 
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The portions C C’ of the frame inclose the gearing arranged as fol- 
lows, viz: D is a straight spur-wheel mounted upon and keyed to 
the axle B. FE is a second short shaft mounted in frame C C’ in a 
position parallel with the main axle B upon screw-pivot bearings EF’, 
which pass through the sides of the frame and are adjustable 
therein. The ends of the pivot-hearings E’ are pointed or conical 
and fit into corresponding sockets in the ends of the shaft E, as 
shown in Fig. 3, or the ends. of the shaft may be pointed to match 
sockets in the adjustable bearings, as may be found most convenient. 
By means of these adjustable pivotal bearings I can adjust the mesh 
of spur-gears D® d, thereby compensating for the wear of the cogs 
upon said gears, thus adding materially to their durability. 

The bearings or screws E’, when properly adjusted, may be held 
by jam-nuts e. The shaft E has keyed to it at one end a spur-pin- 
ion, D’, and at its opposite end a traveling arm, I, the outer end of 
which is armed with a short stud or shaft, on which is mounted a 
transmitting wheel or pinion, D®, which travels with the arm F and 
meshes with and Seaihoen motion on its own axis from a stationary 
internally-toothed rim, D*, cast with or attached to the portion C of 
the frame. 

D* is a straight pinion, mounted loosely on shaft E in the same 
vertical plane with the concentric internally-toothed rim D* and 
transmitting-pinion D2, the latter engaging with said pinion D* and 
imparting motion thereto. 

D° is a bevel-wheel cast with or rigidly attached to pinion D*, from 
which motion is imparted to a bevel-pinion on the crank-shaft, and 
thence to the sickle-bar in the usual manner. The crank-shaft is 
extended beyond the wrist to which the pitman is attached, in order 
that it may be supported at its lower end. 

G G’ are concave lids or cap and bottom, made.of a depth which, 
added to the depth of the frame, is sufficient to inclose the gearing, 
and are hinged at one end to the frame, as shown in Fig. 2. 

9g 9 are spring catches or clasps, which serve to hold the cap G and 
bottom G’ in their closed position. The crank-shaft is mounted in 
the sleeve C? of the frame, and at its lower or forward end is sup- 

ported against the end-thrust consequent upon the employ- 
59 ment of bevel-wheels for driv ing the same by means of an ad- 
justable screw-pivot, h, mounted in a sleeve or arm of yoke © 

I isa coupling piece or frame for connecting the cutting appa- 
ratus with the main frame, said piece or frame consisting of a verti- 
cal annular hub or ring provided with horizontal arms, which em- 
brace the yoke C* between them and serve, in connection with half- 
boxes I’, to clasp the sleeve C? of the frame ou opposite sides of said 
yoke, thereby forming the joint of the cutting apparatus on a line 
coincident with the axial center of the crank-shaft. The heel end 
of the finger-bar has an upright standard, J, attached to it, provided 
with an opening corresponding to that through the annular hub of 
coupling-piece I, and with flanged lips and grooves matching corre- 
sponding grooves and lips formed on the adjacent face of the annu- 
lar hub of the coupling I for attaching the finger-bar to said coup- 
ling, and through said coupling to the main frame, as described. 
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An upright spring, K, attached to the shoe L or to the heel end 
of the finger-bar M, is provided at its upper end with a pin or spur 
at /, which enters a hole in the annular hub I and serves to hold 
the cutting apparatus at the desired angle of presentation to the 
ground and to prevent the rotation of the same on its longitudinel 
axis or hub I. The cutting apparatus and shoe L may be of any 
desired or usual construction. In practice, however, the latter will 
be made of a width sufficient to extend underneath the forward or 
vibrating end of the main frame, and thus to serve to protect the 
latter and the crank-shaft and wheel from injury from obstructions 
in the path of the machine. 

Having now described my invention, what I claim as new, and 
desire to secure by letters patent, is— 

1. The arrangement of the stationary internally-toothed rim and 
planetary gear about a secondary shaft or pinion-shaft, lying paral- 
lel with the main axle of a harvesting-machine, as set forth. 

2. The combination, in a harvester, of the shaft E, arm F, 
planetary gear D? D* D*, bevel-wheel D°, bevel-pinion d, and adjust- 
able pivotal bearings E’, substantially as set forth. 

3. The arrangement upon the secondary shaft E of the straight 
pinion or spur-gear D’, traveling arm F, carrying the transmitting- 
wheel D?, pinion D*, and bevel-wheel D°, these parts being operated 
from the main axle through the stationary rim D*, substantially as 
set forth. 

4. The crank-shaft, constructed substantially as described, in com- 
bination with the adjustable pivotal bearing h, bevel-pinion d, and 
bevel-wheel D*. 

5. The annular hub or coupling-piece I, having arms provided 
with half-boxes I’, as set forth, in combination with yoke C’, sleeve 
C? and standard J. 

WM. F. GOODWIN. 

Witnesses : 

ALEX. MAHON. 
H. H. DOUBLEDAY. 


60 DEFENDANT'S Exuipit Perry’s First Patent. H. E. T., Ex. 
J.G. Perry. Harvester. 104,489. June 21, 1870. 
(Ilere follows diagram marked page 61.) 
62 Unitrep States PATENT OFFICE. 
Joun G. Perry, of Kingston, Rhode Island. 
Improvement in Harvesters. 


Specification forming part of Letters Patent No. 104,489, dated June 
21, 1870. 


To all whom it may concern: 


Be it known that I, John G. Perry, of Kingston, in the county of 
Washington and State of Rhode Island, have invented improve- 
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ments in mowing-machines and harvesters: and I do hereby declare 
that the following, taken in connection with the drawings which ac- 
company and form part of this specification, is a description of my 
invention sufficient to enable those skilled in the art to practice it. 

My invention relates to mowing and reaping machines, and has 
particular reference to the construction and arrangement of the 
driving-wheels, ratchets, and pawls, gearing, carriage-frame, and 
cutter-bar connections. 

The drawings represent such parts of the machine and mechanism 
as are necessary for clearly understanding my improvements. 

A shows such parts in plan. Bisa front elevation of them. C is 
a vertical section on the irregular line zz. Dis a detail, showing 
a sectional view of one of the driving-wheels and its gearing. E 
and F show cross-sections of the two of the cutters and cutter-bar. 

G in the drawings denotes the main axle, mounted upon two 
wheels, bc Upon one end of the axle is suspended the bearing- 
plate or hanger d, in which is journaled the shafte. This shaft e 
passes through a sleeve, r, and carries at its rear end a bevel-pinion, 
s, Which meshes into and is driven by a bevel-gear, u, on a counter- 
shaft, ». 

At the front end of sleeve r is hung the shoe f, which has fixed to 
it and supports one end of the finger-bar g, upon which reciprocates 
the cutter-bar h, carrying the cutters 7, playing between and through 
the slots in the rear ends of the fingers &. The front end of the shoe 
f is hung from the opposite end of the axle G by means of a link, Z. 
At the front end of the shaft e is a crank-wheel, m, from which ex- 
tends a wrist-pin, a, which plays in and reciprocates a box, 0, slid- 
ing in a vertical slot, p, in a slot-plate, g, projecting up from the end 
of the cutter-bar. 

I am aware that friction-rollers have been used on wrist-pins ; but 
the ermployment of this box, increasing the bearing-surface, renders 
the parts more enduring and insures accurate and full reciprocative 
movements of the cutter-bar. 

Stationary disks w are mounted and fixed upon the main axle G, 
and form a part of the carriage, and have journal-bearings for the 
shaft v, each of these disks also forming an inner head to a hub or 
shell, x, of the adjacent wheel, the wheel having an outer plate 
or disk, y, which forms the other head, and a peripheral flange, z, 
the disk y and flange z forming the hub, the spokes connecting the 
flange and the rim of the wheel, as seen at C and D, and the two 
disks and flange forming a box or shell for containing the gearing 
that drives the shaft v, and, through such shaft, the cutting mechan- 
ism. Within the shell is a ring, a®, whose periphery fits and is cap- 
able of rotation within the inner surface of the flange, and whose 
inner surface is an internal gear. Each end of the shaft v carries a 
pinion, &*, that meshes into the teeth of the gear-ring in the adjacent 
wheel. . 

On the outer or peripheral surface of each ring is a series of 
ratchet-notches, c, with any one of which the tooth of a spring-pawl, 
d*, may engage, this pawl ¢xtending through a slot, e*, in the hub- 
flange z, as seen at C, so that, as the wheels run forward, the pawls 
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turn the gear-rings with the wheels, while, if the wheels run back, 
the pawls can slip over the ring without imparting rotative move- 
ment thereto. As the gear-rings are rotated by the wheels their 
teeth drive the pinions 4? and impart rotation to the shaft v. The 
bevel-gear u is not fixed upon this shaft, but turns loosely thereupon 
when not clutched thereto. 

On the inner side of the bevel-wheel are clutch-teeth f°, and on 
the shaft v is a sliding clutch, g°, operated by a clutch-lever, h®, the 
clutch sliding along the shaft, but turning with it. When the 
clutch is slid up against the clutch-teeth of the bevel-gear u, the ro- 


tation of the shaft v, effected by the gear-rings, drives the bevel-gear, 


whose rotation drives the bevel-pinion and the crank-shaft. When 
the sliding clutch is thrown away from the clutch-teeth of the bevel- 
wheel, the wheels drive the shaft v without imparting rotation to 
the bevel-wheel and crank-shaft, and, by throwing the pawls 
63 d@ up from the periphery of the gear-ring, the wheels will 
rotate without imparting movement, except the forward 
movement of the carriage, to any of the mechanism. 

To hold each pawl out of connection with its ring. it is formed 
with a point, 7, in rear of its fulerum, and by pressing up the pawl 
the spring bears upon this point, throwing it forward and the point 
of the pawl upward, as seen by dotted lines at C. Either or both 
wheels may thus be thrown into or out of connection with the gear- 
ing mechanism. 

By making a hub shell or box, as shown, for containing the gear- 
ing, such gearing is shielded from all foreign matter, and saved 
from much wear and from breakage. 

The bevel-gear u might be placed farther out on the shaft v; but, 
by placing it close to one of the main wheels and incasing it on the 
disk, it is out of the way, and the machine is rendered very compact. 

The cutting apparatus is shown as swinging upon the crank-shaft; 
but the finger-bar may be hinged to the shoe f,and a pitman-rod or 
link-connection be made between the crank-shaft and the cutter-bar. 
Usually each cutter is riveted to the cutter-bar; but, instead of: so 
applying the cutters, I bend the rear part of each, so as to makea 
socket or recess therein for the reception of the cutter-bar, as seen at 
E and at 4*, the cutter-bar being made dovetailing in section, and 
the cutter-plate being bent, so that its recess corresponds to or fits 
upon the cutter-bar, the cutters being slid upon the end of the bar, 
or the bar being sprung into those made with a recess, and the last 
one being secured by a head on the bar to keep them all in place. 

By making the cutters with a recess, as above, any one can be re- 
moved and replaced independently of the others, and they are self- 
fastening, and held without rivets. The bevel-wheels are shielded 
by casing attached to the stationary disks. 

The gear-rings may be cast to the flanges or to the spokes of the 
main wheels, made in the ordinary way, and left partly open; but 
I prefer the above-described mode. 

By adding a platform, rake, and other attachments, it can be 
changed from a mower to a reaper. 

By the use of the hand-lever and chain attached to the bearing- 
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plate or hanger d turning on the axle, the cutting apparatus can be 
raised to any desired height, and, when not in use, can be laid over 
horizontally, and rest upon the pole. 

Having thus described my improved mower or harvester, I claim— 

1. In a two-wheel mower or harvester, the combination of the 
main axle G, the stationary disks w, shaft v, pinions 0?, and gear- 
rings a*, substantially as described, and for the purposes set forth. 

2. The hubs z, constructed as described, in combination with the 
gear-rings, as and for the purposes set forth. 

3. In combination with the main wheels and gear-rings, the 
ratchets and pawls, arranged substantially as and for the purposes 


set forth. 
JOHN G. PERRY. 


Witnesses: 
FRANCIS GOULD. 
M. W. FROTHINGHAM. 


64 Derrenpant’s Exutpit Perry’s Seconp Patent. H. E. T., Ex. 
J.G. Perry. Harvester. 104,490. June 21, 1870. 
(Here follows diagram marked page 65.) 
66 Unitrep States PATENT OFFICE. 
Joun G. Perry, of Kingston, Rhode Island. 
Improvement in Harvesters. 


Specification forming part of Letters Patent No. 104,490, dated June 
21, 1870. 


To all whom it may concern: 

Be it known that I, John G. Perry, of Kingston, in the county of 
Washington and State of Rhode Island, have invented improve- 
ments in reapers and mowers or grass and grain harvesters; and I 
do hereby declare that the following, taken in connection with the 
drawing which accompanies and forms part of this specification, is a 
description of my invention sufficient to enable those skilled in the 
art to practice It. 

My present invention relates particularly to the construction of 
that class of mowers and reapers in which the cutter-bar is driven 
by the rotation either of both or of one of the draft-wheels, without 
the employment of a counter-shaft crossing from wheel to wheel. 

My invention consists, primarily, in the peculiar arrangement or 
organization of the mechanism that connects the crank-shaft that 
actuates the cutter-bar with the gear-ring of one of the driving- 
wheels, a secondary improvement consisting in the mechanism, or 
arrangement of mechanism, for disconnecting the gear-ring from the 
cutter mechanism operated thereby. 
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The drawing represents such of the parts of a machine embodying 
the invention as are directly connected with my improvements. 

Figure 1 shows these parts in plan, one wheel being shown half 
in horizontal central section. Fig. 2 is a sectional elevation of the 
same. Fig. 3 is a sectional view of the gearing, and Fig. 4 a disk 
and shield covering the same. 

A denotes the main axle, mounted upon the two wheelsbe. d 
denotes the finger-bar, upon which reciprocates the cutter-bar (not 
shown), said cutter-bar being driven by a crank or wrist pin, e, on a 

crank-wheel, f, said pin being connected to the cutter-bar by a pit- 
man or other suitable connection. 

The crank-wheel is on the end of a shaft, g, to which and a shoe, 
h, the finger-bar is hinged by two ears, 7, so that it can be swung up 
and tipped over upon the pole £. 

The shoe h extends back from the finger-bar, and is hung at its 
rear end to the axle A, as seen in Fig. 2, and at its front end is con- 
nected to a sleeve, /, on the opposite end of the axle, by a link, m, as 
seen in Fig. J, the rear part of the shoe forming a bearing plate or 
frame, 2 ‘suspended from the axle, for carrying the gearing that con- 
nects the cutter-bar shaft g with the driving- wheel gearing. 

The shaft g rotates in suitable bearings 0 on the shoe or hanger- 
plate n,and at the rear end of the shaft is a bevel-pinion, p, meshing 
into and driven by a bevel-wheel, g, rotating on or with a short shaft 
or pin, r, stationarily secured or rotating in a bearing, 8, in the 
hanger-plate n. 

On the back side of this bevel-wheel, and preferably formed inte- 
gral with it, is a spur gear or pinion, ¢, the teeth of which mesh into 
and are driven by the internal gear- — of-a gear-ring, u, fitting 
into and revolving in a hub shell or case, v, in the wheel, this shell 
consisting of a web extending radially ea the hub to the spokes, 
and a flange which forms the bearing for the ring, the inner face 
being covered by a disk, if desirable, thus increasing the gear-ring, 
and shielding it from entrance of hay, grain, or — 

The gear-ring u is fixed to a web or disk-wheel, w, fixed upon the 
axle A, and the outer or peripheral surface of the i has ratchet- 
teetli or notches x, with which a spring pawl or click, y, engages 
when the machine is moving forward, while at the opposite end of 
the axle is a ratchet-wheel fixed to the axle, with which engages a 
spring pawl or click, z, so that the rotation of either wheel in a for- 
ward direction imparts rotative movement to the gear-ring, the teeth 
of which drive the pinion ¢, and, through said pinion and the bevel- 
gearing p q, rotates the shaft ¢ and reciprocates the cutter-bar. 

In “backing,” the pawls slip over the ratchet-teeth, and the gear- 
ring and axle are not rotated. 

To disengage the cutter-driving mechanism from the driving- 
wheels, | hang the bearing-plate n to the axle, as follows: 

At the top of the arm ) of the bearing-plate is a ring, a?, which 
ring surrounds an eccentric sleeve, 0’, placed upon and turning freely 
around the axle A. At one end of this sleeve is a handle, &, by 
turning which the sleeve is turned upon the axle, and the ring a? is: 
thereby raised or lowered. If the lever be turned to the position 
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shown in Fig. 2, the pinion ¢ drops into engagement with the 


om) 


67 gear-ring u; but if the handle be turned to the position shown 
in Fig. 3, which denotes a vertical section through a portion 


of the gear-ring and the axle A, the eccentric raises the bearing- 
plate n and the gears supported by it, and carries the pinion out of 
engegement with the gear-ring, so that, though the gear-ring and 
the axle turn with both or either of the wheels, no working move- 
ment is imparted to the rest of the gearing. 

The handle & carries a spring latch-pin, d?, which, pressing into 
one of two holes, ¢, locks the gearing in position. 

[t will thus be seen that the machine is compact, exceedingly 
simple and effective, and that the mechanism Is easy to manipulate 
and not liable to derangement. 

By adding the seythe, seat, and lever, the machine can be used as 
a mower, and the cutting apparatus raised or lowered at the will of 
the driver from the driver’s seat, and, by any suitable mechanism, 
the machine can be changed from a mower to a reaper, at pleasure. 

Instead of placing the bevel-wheel below the axle, as shown in the 
drawing, it may be mounted directly upon the axle and be driven 
from the gear by its pinion ¢, meshing into an Intermediate pinion, 
which meshes into and is driven directly by gear-ring u; and, in- 
stead of arranging the latch-pin d® to lock into holes in the pole- 
brace /?, as seen in Fig. 1, it may be arranged as seen in Fig. 4, the 
holes being made on a flange on the ring, at the top of the hanger- 
arm ”,in which case the handle c? may be used as the lever, by which 
to raise the finger-bar and cutting mechanism. 

Having thus described my improvement in mowers and reapers, 
I claim— 

1. In combination with the gear-ring u, rigidly fixed to the axle, 
the cutter-driving mechanism, supported upon the bearing or hanger 
plate, suspended from the axle A, substaniially as shown and de- 
scribed. 

2. In combination with the elements of the preceding, the eccen- 
tric /? and lever c’, for throwing the machine in and out of gear, sub- 
stantially as set forth. 


JOHN G. PERRY. 
Witnesses: 


ELISHA C. CLARKE. 
MILLARD F. PERRY. 
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68 DEFENDANT’s Exuipit Strauss Patent. H. E. T., Ex. 
A. Strauss. Track-clearer. #110,602. Dec. 27, 1870. 


(Here follows diagram marked page 69.) 


70 Unirep States PATENT OFFICE. 
ARrNoLp Srrauss, of New York, N. Y. 
Letters Patent No. 110.602, dated December 27, 1870. 
Improvement in Safety Attachments for Railway- Trucks. 


The schedule referred to in these letters patent and making part of 
, £ ] 
the sume. 


I, Arnold Strauss, of New York, in the county and State of New 
York, have invented certain “devices for preventing railroad dis- 
asters,” of which the following is a specification, reference being had 
to the drawing hereto annexed. 

This invention relates to railroad cars or trucks used upon the 
common H-shaped rails of railroads or street rails; and 

It consists in providing the axles, near the inner sides of the 
wheels, with hooks or claws pressed by springs working from the 
middle of the axles toward the rails, and sliding loosely in the re- 
cess formed between the tread and the base of the rails. At the 
two foremost and hindmost wheels of each car or vehicle these hooks 
are combined with devices (in their appearance similar to plow- 
shares) sliding over the top of the rails in front of the wheels, and 
shaped in such a manner that all obstacles lying on the rails are 
pushed or swept off toward the outside of the track. 

The object of my invention is to prevent any railroad disaster 
caused either by obstacles (stones, sticks, &e.) lying upon the track, 
or by the centrifugal power developed at curves, or any lateral 
power, which either cause is apt to throw a railroad car, locomotive, 
&e., off the track. The pushing or sweeping devices will clear the 
track of the obstacles lying upon it, and the hooks pressed by the 
springs will catch as much of the tread of the rails In its inner re- 
cess that the car is perfectly secured to its track,and cannot be over- 
thrown by any lateral power. ‘The upper parts of the hooks or claws 
are shaped in such amanner that the pressure against the inner side 
of the shank of the rail is limited, and the hooks are removed or 
discharged from their service by an unlocking device hung in a re- 
cess at the middle of the axles of the wheels. 

In the drawing— 

Figure 1 is a longitudinal section of a railroad car, representing 
its two trucks under a platform indicated in dotted lines. 

Figure 2 is a cross-section of a truck taken in the line zz of Fig. 1. 
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Figure 3 represents a section of a truck given in a perspective 
view. 

Similar letters refer to like parts. 

A and A’ are the devices holding the trucks K on the track. They 
are hung over the axles B, and secured to the latter by the pieces C 
and the bolts D. 

In order to obviate curves in constructing the clamps A A’, said 


clamps are placed in an incline position verging from the axle to 


the front and base of the periphery of the wheel, and are held in 
this position by cross-bars or braces I. E. 

The parts a of the hooks A serve as pushers, scrapers, sweepers, or 
cow-catchers before the end wheels. 

Fig. 2 shows but one of these scrapers in its front view, the other 
one being cut off in order to show clearly the shape of the hooks. 

The axles B are provided with recesses to receive the yokes of the 
hooks A and A’, the yokes being beveled on their sides in both di- 
rections from a central point,as shown in Fig. 2,and bearing against 
the shoulders of the recesses in such a manner as to limit the press- 
ure of the hooks against the rails, as also to allow them to fail back 
as soon as this pressure is suspended. 

The springs I, when in position, as Fig. 2 represents, have a tend- 
ency to press the hooks A and A’, to which they are joined by the 
bolts f, toward the inner sides of the shanks of the rails, below the 
tread of the same. 

They are pivoted by the bolts G to the yoke H, which is hung in 
a recess in the middle of the axles L, and locked by the piece I and 
bolt J. 

When this bolt J and the piece I are removed the yoke H be- 
comes unlocked and the springs F are deprived of their power, thus 
enabling the truck to be removed from the track if it should be re- 
quired, 

What I claim as my invention is— 

1. The sliding hooks A and A’, hung in recesses of the axles near 
the inner sides of the wheels, and braced by the crossing-bars E and 
kept in position by the springs I’, substantially as and for the pur- 
poses set forth. 

2. The scrapers a, in combination with the hooks A, as and for 
the purpose set forth. 

3. The springs F, in combination with the yoke H, the piece T, 
and the bolt J, as and for the purpose deseribed and shown. 


ARNOLD STRAUSS. 
Witnesses ° 


G. H. HENLE, 
ALB’T H. WOLF. 
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71 DEFENDANT'S Exuipit CrarK Patent. H. E. T., Ex. 
(2-175.) 
20446. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. | 
Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted James N. Clark April 17, 
1877, number 189,696, for improvement in car-track clearers. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 25th day 
of October, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and eighth. 

[Seal Patent Office, United States of America. ] 
Kk. M. MARBLE, 
Commissioner. 


72 (2—155.) 
No. 189,696. 
THe United STaTEs oF AMERICA. 
| Vignette. ] 


To all to whom these presents shall come: 


Whereas James N. Clark, of Cleveland, Ohio, bas presented to the 
Commissioner of Patents a petition praying for the grant of letters 
patent for an alleged new and useful improvement in car-track 
clearers, a description of which invention is contained in the speci- 
fication, of which a copy is hereunto annexed and made a part 
hereof, and has complied with the various requirements of law in 
such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
James N. Clark, his heirs or assigns, for the term of seventeen years 
from the seventeenth day of April, one thousand eight hundred and 
seventy-seven, the exclusive right to make, use, and vend the said 
invention throughout the United States and the territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of Washington, 
this seventeenth day of April, in the year of our Lord one thousand 
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eight hundred and seventy-seven, and of the Independence of the 
United States of America the one hundred and first. 


[Seal Patent Office, United States of America. ] 


A. BELL, 


Acting Secretary of the Interior. 
Countersigned ° 
ELLIS SPEAR, 


Commissioner of Patents. 


(Here follows diagram marked p 75.) 


74 Unitep States PATENT OFFICE. 
James N. Crark, of Cleveland, Olio. 
Improvement in Car-Track Cleavers. 


Specification forming part of Letters Patent No. 189,696, dated April 
17, 1877; application filed January 30, 1877. 


To all whom it may concern : 


Be it known that I, James N. Clark, of Cleveland, in the county 
of Cuyahoga and State of Ohio, have invented a new and inproved 
car-track cleaner; and I do hereby declare that the following is a 
full and exact description of the same, reference being had to the 
accompanying drawings, and to the letters of reference marked 
thereon. 

The object I have in view is the production of a cleaner to remove 
snow, sand gravel, or other light obstructions from the tracks of 
street-railroads, which will be cheap and simple in construction, 
and durable and efficent in use; and my invention therein consists 
in the combination, construction, and arrangement of the several 
parts, all as more fully hereinafter explained. 

To enable others skilled in the art to manufacture my device, I 
proceed to describe the same, having reference to the drawings, in 
which— 

Figure 1 is an end view of a street-car with my track-cleaner at- 
tached thereto; Fig. 2, a side elevation, and Fig. 3 a bottom view of 
the same. 

Like letters denote corresponding parts in each figure. 

A represents the platform of a street-car, and A’ the vertical dash- 
board or fender of the same. To the underside of the platform, a 
short distance back from the front of the car, is situated a steel bar, 
B. ‘This bar extends nearly the entire width of the car, and is jour- 
naled at its ends in hangers aa’, pendent from the platform. Two 
arms, C ©’, constructed of steel, extend from the bar B, to which 
they are secured in any suitable manner diagonally backward, so 
that their rear ends rest about over the car-track. To the ends of 


—_ oe 


No. 189,696. 


STMESSES 
tA wf 
aH Oitly 


J. N. CLARK. 73 


CAR-TRACE CLEARER. 
Patented April 17. 1877. 


ATTORNEY. 


FAIR HAVEN & WESTVILLE RAILWAY CO. 41 


these arms are attached the scrapers D D’, of substantially the form 
shown in the drawing. ‘Two other arms or braces, E I’, made of 
spring-steel, connect the scrapers and the bar B, extending from 
near the end of such bar to the top of the scrapers. F is a toothed 
rod, which projects upwardly on the front of the dash-board or 
fender A’, and passes through a metallic loop, 6,on.the same. This 
rod has a proper handle, c, on its upper end, by which it can 
be raised or lowered. One side of the rod is constructed with a 
toothed rack, d, the teeth of which project downwardly, and the 
other side with a single upwardly-turned hook, e. The lower end 
of the rod I’ is pivoted to the outer end of an arm, G, which is con- 
nected rigidly with the bar B. 

This arm G may be attached to the center of the bar, or to any 
point of the same, to correspond to the position of the rack-rod, 


which is designed to be placed either at the center or to one side of 


the dash-board or fender, as may be found convenient. 

When the track-cleaner is not in use the operating rack-rod is 
pushed downwardly, which raises the scrapers, and the hook e is 
‘aught under one side of the loop 6, to hold such scrapers in an 
elevated position. 

For use, the rack-rod is unhooked, and drawn upwardly till the 
scrapers rest in the required position upon the track, when the rod 
is hooked in the loop by one of the downwardly-projecting notches 
d, thus keeping the scrapers down upon the track. 

By having the arms and braces which support the scrapers con- 
structed of spring steel, made thin to be quite elastic, they will yield 
to the upward pressure when the scrapers strike any immovable ob- 
struction, and permit such scrapers to ride easily and without injury 
over the same without disturbing the position of the rack-rod. 

l’rom the simplicity of construction of my track-cleaner it can be 
built quite cheaply, and is very durable, as well as efficient in use. 

Having thus fully described my invention and explained some 
of its advantages, what I claim.as new therein, and desire to secure 
by letters patent, is— 

In a track-cleaner, the combination of the pivoted bar B and 
spring arins and braces C C’ E.E’ with the arm G and the rack-rod 
I’, all constructed and arranged substantially as described and shown. 

This specification signed and witnessed this 6th day of January, 
1877. 

JAMES N. CLARK. 


Witnesses : 
LECH. T. TRACY. 
H. McQ. HARDING. 


[Seal Patent Office, United States of America. | 
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75 DEFENDANT'S Exutpir Day OrIGINAL PATENT OF 1872. H. 
et Ee 


(2—170.) 

20446. 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 

Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Augustus Day April 9, 
1872, number 125,547, for improvement in railway-track cleaners. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 25th day 
of October, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and eighth. 

[Seal Patent Office, United States of America. ] 


KE. M. MARBLE, 


Commissioner. 
76 (2-155.) 
No. 125,547. 
Tue Unitrep States or AMERICA. 
| Vignette. ] 


To all to whom these presents shall come: 


Whereas Augustus Day, of Detroit, Michigan, has presented to 
the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in railway- 
track cleaners, a description of which invention is contained in the 
specification, of which a copy is hereunto annexed and made a part 
héreof, and has complied with the various requirements of law in 
such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Augustus Day, his heirs or assigns, for the term of seventeen years 
from the ninth day of April, one thousand eight hundred and 
seventy-two, the exclusive right to make, use, and vend the said in- 
vention through the United States and the territories thereof. 

In testimony whereof I have hereunto set my hand and caused 
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the seal of the Patent Office to be affixed, at the city of Washington, 
this ninth day of April, in the year of our Lord one thousand eight 
hundred and seventy-two, and of the Independence of the United 
States of America the ninety-sixth. 
[Seal Patent Office, United States of America. ] 
B. R. COWEN, 
Acting Secretary of the Interior. 
Countersigned : 
SAM’L A. DUNCAN, 


Acting Commissioner of Patents. 


(Here follows diagram marked p. 77.) 


78 Unitep States PATENT OFFICE. 
Aveustus Day, of Detroit, Michigan. 
Improvement in Railway Track-Cleaners. 


Specification forming part of Letters Patent No. 125,547, dated 
April 9, 1872. 


To whom it may concern : 

Be it known that I, Augustus Day, of Detroit, in the county of 
Wayne and State of Michigan, have invented a new and useful im- 
rrovement in railway track-cleaners; and I do declare that the fol- 
loalane is a true and accurate description thereof, reference being 
had to the accompanying drawing and to the letters of reference 
marked thereon and being a part of this specification, in which— 

Figure 1 isa perspective view of the front part of a horse-car 
fitted with my improved track-cleaner device, showing the. scraper 
lowered to the rail. Fig. 2 is an enlarged perspective view of the 
casting to which the scraper is secured. Fig. 3 is an enlarged verti- 
cal longitudinal section of the handle and the bracket of its shaft, 
and Fig. 4 is a perspective view of the said bracket. 

Similar letters of reference indicate corresponding parts in the 
several figures. 

The nature of this invention relates to an improvement in the 
construction of railway track-cleaning devices and the means of 
operating them, being more especially designed to be attached to 
horse-cars for the purpose of removing snow, ice, mud, and other 
obstructions from the rails and immediately at the sides thereof; 
and it consists, first,in the peculiar construction and arrangement 
of a cast shank with relation to the scraper, which is secured thereto, 
and the draft-irons, which connect it to the under side of the car; 
second, in the pendent guards, which lift the scraper from the track 
on meeting with an obstruction on the outer side of the rail and de- 
flect outwardly from the track; third, in a peculiar crank for oper- 
ating the shaft, which raises and lowers the pair of scrapers at each 
end of the car, and in the arrangement of the various parts, as more 
fully hereinafter set forth. 
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In the drawing, A represents my scraper, being a plate of sheet 
metal of the form shown, slightly curved in cross-section. Bb is the 
shank, to which it is secured by the boltsa a. Thisshank is a cast- 
ing in the form shown in Fig. 2. It is formed with a pair of lon- 
gitudinal ribs, b, on top to receive the end of the draw-bar C, whose 
other end is pivoted toa hanger, D, pendent from the car; or it 
may be pivoted directly to the sill of the car. The shank is also 
fitted or cast with diagonal studs c on top of said ribs } to receive 
the outer end of a diagonal brace, FE, whose other end is pivoted 
to a hanger, D’, paralled with the hanger D, but near the longitudi- 
nal center of the car. While the scraper and the parts to which it 
is attached are free to move in a vertical plane, this brace E effectu- 
ally resists any lateral pressure to which the scraper may be sub- 
jected in moving obstructions from the rail, its own weight being 
suflicient to keep it down on the rail. The draw-bar and brace are 


securely bolted to the shank, and by the described arrangement of 


“ec 


the ribs and studs perfect accuracy in the “set” of the scraper is 
secured, an essential feature of my invention. F is a guard-rod se- 
cured to the front end of the shank on the outer edge, sweeping 
downward and backward nearly to the edge of the scraper, so that, 
on meeting with an inequality in the pavement outside the track, 
it will lift up the scraper and drop it after passing by. Gisa 
scraper, pendent from the inner front end of the shank, terminating 
just inside of the rail in advance of the front end of the scraper, 
which lies athwart the rail. The lower end of this guard Is curved 
slightly so as tu clean the inner face of the rail and deflect the ob- 
structing matter inwardly, as well as serving to lift the scraper over 
an obstruction which the scraper might not be able to remove.  A\l- 
though auxiliary to the scraper in the manner described, yet they 
are not essential to its operation as a scraper. 

The means employed for lifting the scraper from the track, or 
rather the pair of them, as there is one at each side of the car, is a ver- 
tical shaft, P, journaled through brackets H I projecting, respectively, 
from the front sill of the platform and the guard-rail. A chain, J, 
secured to the lower end of the shaft, passes over a pulley, K, under 
the car, and, attached to the shank when wound about the shaft, 
raises the scrapers at each side of the car clear from the rails, being 
secured in the raised position by the means hereinafter described. 

L, is the crank, keyed to the top of the shaft to rotate it. The 
crank is cast with a longitudinal recess, with a slot in the inner 
end. In this recess a bar, M, is laid, having an upward-projecting 
thumb-piece, d, at the outer end and a downward-projecting latch, e, 

at the inner end, which protrudes through the slot in the 
79 crank, whose handle is recessed to receive the thumb-piece d. 

A pin, passing through the crank and a slot in the bar, keeps 
the latter in place, while permitting it to move longitudinally. A 
coiled spring, N, placed in the bottom of the recess in the crank and 
abutting against a shoulder in the bar, presses the latter toward the 
eye of the crank. The upper bracket, I, has formed on one side a 
cam-notch, f, with which the latch of the bar M engages, when 
swept around past it, to hold the scrapers up from the rails, a single 
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turn of the shaft being sufficient toraise them as far as necessary. 
To drop them again the driver draws the thumb-piece toward the 
handle of the crank and releases the latter, when the weight of the 
scrapers causes them to drop. 

To prevent the accidental dropping of the scrapers by passengers 
handling the crank, the lower outer corner of the latter is formed 
with a recess, in which is pivoted an anchor-shaped tumbler, O, 
which, when thrown over to engage with or rest upon a pin, g, 
across the recess, prevents the latch-bar from being drawn back, so 
that is necessary to first throw this tumbler around forward on its 
pivot before the latch can be released, being entirely inclosed within 
the crank. The existence and office of this tumbler would not 
likely be discovered by a casual observer. 

Unless turned around at the completion of a trip, the car should 
be provided with a pair of scrapers and operating devices at each 
end. | : 
What I claim as my invention, and desire to secure by letters 
patent, is— 

1. Theconstruction and arrangement of the shank B, as described, 
with relation to the scraper A,draw-bar C, and diagonal brace E, 
as and for the purpose set forth. 

2. The combination, with the draw-bar C and seraper A, of the 
diagonal brace E, as and for the purpose set forth. 

%. The guard F, as and for the purpose set-forth. 

4. The chain J, pulley K,and cranked shaft P for raising and 
lowering the scrapers, substantially as deseribed. 

5. The recessed and slotted crank L, bar M, thumb-piece d, lateh 
e,and spring N, in combination with the cam-notch f of the bracket 
I, as and for the purpose set forth. 

6. The construction and arrangementof the tumbler O with rela- 
tion to the crank L and its lateh-bar M for locking the latter, sub- 
stantially as described. 


| 


AUGUSTUS DAY. 
Witnesses: 
H. F. EBERTS. 
HARRY S. SPRAGUE. 
[Seal Patent Office, U nited States of America ] 
SO DEFENDANT'S EXHIBIT SHERIDAN’S LICENSE TO Geo. F. Tracy 
Stu 6. a ea ee 
(2-175.) 
TOSO. 
DEPARTMENT OF THE INTERIOR. 
| Vignette. ] 
Unitrep STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 
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of this office of an instrument of writing executed by James Sheri- 
dan February 18, 1878, and recorded in Liber Q 22, page 164. 
Said record has been carefully compared with the original and is a 
correct transcript thereof. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 28th 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 
one hundred and eighth. 

[Seal Patent Office, United States of America, ] 
BENJ. BUTTERWORTH, 


Commissioner. 


[ hereby certify that this exhibit was produced on the final hear- 
ing in the circuit court. 
Attest: 
[SEAL. | EK. E. MARVIN, Clerk. 


8] Agreemeit. 
Liber Q 22, p. 164. 


This agreement, made at St. Louis, Missouri, this 18th day of 
February, A. D. 1878, by and between James Sheridan, of the first 
part, and Geo. C. Tracy & Co., of the second part, witnesseth : 

That the said James Sheridan, of the first part, hereby authorizes 
the said Geo. C. Tracy & Co. to act as sole agents in and for the 
United States, upon the conditions herein set forth, for his patents 
upon track-cleaners, numbered 35066 and 42411 and bearing date 
April 22, 1862, and April 19, 1864, respectively; the said second 
parties to have exclusive control of the sale and management of said 
patents or any valid reissues thereof, subject, however, at all times 
to the inspection and examination of the said James Sheridan as he 
may demand. 

And that the said Geo. C. Tracy & Co. have agreed to and with 
the said James Sheridan that they will undertake the introduction 
of the said patents, using such part or parts as may be considered 

essential to the best interests of the sale of such devices, and 
82 endeavoring in any way which may be deemed best to effect 

the introduction and sale of the same, and that they will use 
all reasonable diligence and effort to so work the aforementioned 
patents as shall promise the most satisfactory results and appear 
most to the pecuniary interest of the parties concerned. 

And the said Geo. C. Tracy & Co. furthermore agree to make 
monthly, semi-annual, or annual statements, properly attested, to the 
said James Sheridan of all sales that may or shall be made, and to 
pay to the said James Sheridan a royalty of $0.50, fifty cents, on 
‘ach track-cleaner sold by them. 

And the said James Sheridan hereby agrees that so long as thé 
said Geo. C. Tracy & Co. maintain and keep the agreements herein 
contained he will not give, grant, sell, or in any way dispose of any 
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part or parts or any divided or undivided interest in the said patents 
or any valid reissues thereof or act in any way to take unfair or 
prejudicial advantage of the labor and expense incurred by 
83 the said Geo. C. Tracy & Co. in performing their part of this 
contract, but — the said Geo. C. Tracy & Co., fail to keep and 
maintain their part of these agreements, then this contract to be 
void; otherwise to remain in full force and power. 

In witness whereof the said parties have hereunto (and to a true 
copy thereof) set their hands and seals the day and date above writ- 
ten. 

JAMES SHERIDAN. [ SEAL. | 

W itness- : 

MICHAEL ROHAN. 
J. F. W. SCHRADER. 
GEO. C. TRACY & CO. [sEAL.] 

W itness- : 

H. H. NEWTON. 
OSCAR BALZER. 


Recorded Feb. 25, 1878. Ex’d: G. W., M. Mek. 


| Endorsed :] 7980. D., ’84. 


84 DEFENDANT’s Exuiepit Otis License to Tracy. H.E. T., Ex. 
(2-175.) 
7980, 
DEPARTMENT OF THE INTERIOR. 
[ Vignette. ] 
Unitep Srates Patent OFrice. 


To all persons to whom these presents shall come, Greeting ° 


This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by Samuel A. 
Otis November 23, 1878, and recorded in Liber H 23, page 392. 

Said record has been carefully compared with the original and is 
a correct transcript thereof. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 
ents, have caused the seal of the Patent Office to be affixed this 28th 
day of April, in the year of our Lord one thousand eight hundred 
and eighty-four, and of the Independence of the United States the 
one hundred and eighth. 


[Seal Patent Office, United States of America. ] 
BENJ. BUTTERWORTH, 


Commissioner. 
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I certify that this exhibit was produced on the final hearing in the 
circuit court. 
Attest : 
[SEAL. ] Ek. E. MARVIN, Clerk. 


85 Liber N 23, p. 392. 


This agreement, made this 23d day of November, A. D. 1878, by 
and between Samuel A. Otis, of Boston, Commonwealth of Massa- 
chusetts, party of the first part, and George C. Tracy, of Cleveland, 
State of Ohio, party of the second part, witnesseth : 

That whereas said Otis is the inventor of certain improvements in 
railway-track cleaners or scrapers, upon which he has secured letters 
patent of the United States, numbered 78537 and bearing date June 
2d, 1868: 

Now, therefore, the said Otis, in consideration of the agreements 
of the said ‘Tracy hereinafter set forth, does hereby grant unto said 
party of the of the second part exclusive right and license to manu- 
facture and sell the said scraper or such part or parts as may be 
thought best by the said party of the second part within the 
United States and territories for the term of one year from 
the date hereof and without any interference from the party 

of the first part or any person or persons acting by, through, 
86 or under him; and the said Otis further agrees that if said 

Tracy keeps and maintains his part of this agreement that 
he shall have the privilege of extending this license for a further 
period of one year from the date of its expiration; that he, said Otis, 
will not give, grant, transifer, or set over unto any other party or 
parties any divided or undivided interest in said patent during the 
term of this agreement or any extension thereof without first giving 
to said Tracy the right to purchase such interest at such sum as said 
party of the first part shall have bona fide offered to him or for such 
sum as the parties hereto may mutually agree upon. 

The said Tracy, in consideration of the agreements of said Otis, 
hereby agrees to manufacture and sell said invention or such part 
or parts as he may think best and to introduce such scraper to the 
trade and to use all reasonable diligence to effect sales of said im- 

provements as rapidly as possible; that he, said Tracy, will 
87 pay to said Otis or his legal representatives one dollar and 

fifty cents ($1.50) on each and every cleaner or scraper made 
and sold by him and containing any part or parts of said invention 
upon which said Otis did obtain said patent as a royalty to said 
Otis. 

That he, said Tracy, will keep proper-books of account of sales of 
scrapers or cleaners as aforesaid, which books shall at all times be 
open to the inspection and examination of said Otis; that he, said 
Tracy, will make each month a true statement of all sales made by 
him as aforesaid and from the date of this contract commencing and 
send the same, together with the amount found due, according to 
the terms of this agreement, to said Otis. 

If the said Tracy fails to maintain and keep his part of this agree- 
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ment, then the same shall become null and void at the election of 
said Otis. 
Witness our hands and seals the day and year first written. 
8S SAMUEL A. OTIS. 
GEO. C. TRACY. 
W itness- : 

©. B. SOUTHARD. 

FENDER A. PEIRCE. 

H. M. L. HARDING. 

OSCAR BALZER. 


Recorded Dec. 24,1878. Ex’d: G. W., M. McK. 


Endorsed:| 7980. D., ’84. 
hindorsed ; The circuit court of the United States for the 
district of Connecticut. In equity. Augustus Day vs. Fair 
Haven & Westville railroad. Day’s reissued patent No. 8388, dated 
Aug. 27,1878. Complainant’s Exhibit B. 


89 


I ceriify that this exhibit was produced upon the trial in the U. 
S. circuit court. 
[Seal of Circuit Court, Connecticut. ] 


Attest: KE. E. MARVIN, Clerk. 
SPRAGUE & HUNT, 


Comp’t’s Solr’s and of Counsel. 
(Here follows diagram marked p. 90.) 


9] B. 
Unitep STaTes PATENT OFFICE. 
Auaustus Day, of Detroit, Michigan. 
Improvement in Track-Clearers. 


Specification forming part of Letters Patent No. 125,547, dated 
April 9, 1872; Reissue No. 8388, dated August 27, 1878; applica- 
tion filed March 4, 1578. 


To all whom it may concern: 

Be it known that I, Augustus Day, of Detroit, in the county of 
Wayne and State of Michigan, have invented a new and useful im- 
yrovement in railway-track cleaners; and I do declare that the fol- 
sot wa isa true and accurate description thereof, reference being 
had to the accompanying drawings, and to the letters of reference 
marked thereon, being a part of this specification, in which— 

Figure 1 is a perspective view of the front part of a horse-car 
fitted with my improved track-cleaning device, showing the scraper 
lowered to the rail. Fig. 2 is an enlarged perspective view of the 
“sting to which the scraper is secured. Fig. 3 is an enlarged ver- 
tical longitudinal section of the handle and the bracket of its shaft, 
and Fig. 4 is a perspective view of the said bracket. 
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Similar letters of reference indicate corresponding parts in the 
several figures. 

The nature of this invention relates to an improvement in the 
construction of railway-track-cleaning devices and the means of 
operating them, being more especially designed to be attached to 
horse-cars fur the purpose of removing snow, ice, mud, and other 
obstructions from the rails and immediately at the sides thereof; 
and it consists in the combination of a pair of independently-acting 
scrapers, pivotally secured to the floor of a car, and resting upon 
the track, wheu in operation, wholly by their own weight, with 
means for raising and lowering such scrapers simultaneously ; in 
the combination, with an independently-acting scraper resting, 
when in operation, wholly by its own weight upon the track, of a 
draw-bar in the direct line of draft and a supplementary and diago- 
nal draw-bar, which at the same time acts as a brace, the forward 
ends of both of said draw-bars being secured on the same axial 
line; in the peculiar construction and arrangement of a cast-shank 
with relation to the scraper, which is secured thereto, and the draft- 
irons, which connect it to the under side of the car; in the pendent 
guards, which lift the scraper from the track on meeting with an 
obstruction on the outside of the rail, and deflect outwardly from 
the track, and in a peculiar crank for operating the shaft which 
raises and lowers the pair of scrapers at eazh end of the car, as more 
fully hereinafter set forth. 

In the drawing, A represents my scraper, being a plate of sheet 
metal of the form shown, slightly curved in cross-section. The 
front end of this scraper is rounded off at its lower edge, as shown 
in the drawings, to allow it to pass, without jar or danger of break- 
ing, over the ends of rails that may be projected above the plane of 
the adjacent rails. The lower edge of the rear part of the wing of 
the scraper is cut away, as shown, to allow it to pass over pavement 
or earth at the side of the track which projects above the rail, thereby 
preventing such projecting matter from lifting the scraper proper 
from the face of the rail. B is the shank, to which it is secured by 
the belts aa. This shank is a casting in the form shown in Fig. 2. 
It is formed with a pair of longitudinal ribs, b, on top, to receive the 
end of the draw-bar C, whose other end is pivoted to a hanger, D, 
pendent from the car; or it may be pivoted directly to the sill of 
the car. 

The shank is also fitted or cast with diagonal studs ¢ on top of 
said ribs 6 to receive the outer end of a diagonal brace, E, whose 
other end is pivoted to a hanger, D’, parallel with the hanger D, 
but near the longitudinal center of the car, both draw-bar and diag- 
onal brace being thus pivoted on the same axial line, so that when 
it is desired to raise and lower the scrapers the same will be done 
without disturbing the vertical position thereof with relation to the 
track, as would be done were there but one pivutal point. While 
the scraper and the parts to which it is attached are free to move’in 
a vertical plane, this brace E effectually resists any lateral pressure 
to which the scraper may be subjected in moving obstructions from 
the rail, its own weight being sufficient to keep it down on the rail 
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The draw-bar and brace are securely bolted to the shank, and by 
the described arrangement of the ribs and studs perfect accuracy in 
the “set” of the scraper is secured—an essential feature of my In- 
vention. 

F is a guard-rod, secured to the front end of the shank on the 

outer edge, sweeping downward and backward nearly to the 
92 edge of the scraper, so that, on meeting with an inequality in 

the pavement outside the track of so high a character that 
the cut-away wing of the scrapers will not pass over, it will lift up 
the scraper and drop it after passing by. 

G isa guard pendent from the inner front end of the shank, ter- 
minating just inside of the rail in advance of the front end of the 
scraper which lies athwart the rail. The lower end of this guard is 
curved slightly, so as to clean the inner face of the rail and deflect 
the obstructing matter inwardly, as well as serving to lift the seraper 
over an obstruction which the scraper might not be able to remove. 

Although auxiliary to the scraper in the manner described, yet 
the guard-rod and guard F G are not essential to its operation as a 
scraper. 

The means employed for lifting the scraper from the track, or 
rather the pair of them, as there is one at each side of the car, is a 
vertical shaft, P, journaled through brackets H I, projecting, respect- 
ively, from the front side of the platform and guard-rail. 

A chain, J, secured to the lower end of the shaft passes over a 
pulley, K, under the car, and is attached to the shank when wound 
about the shaft, raises the scrapers at each side of the car clear from 
the rails, being secured in the raised position by the means herein- 
after described. 

L is the crank, keyed to the top of the shaft to rotate it. The 
crank is cast with a longitudinal recess with a slot in the inner end. 
In this recess a bar, M, is laid, having an upward-projecting thumb- 
piece, d, at the outer end and a downward-projecting latch, e, at the 
inner end, which protrudes through the slot in the crank, whose 
handle is recessed to receive the thumb-piece d. 

A pin passing through the crank and slot in the bar keeps the 
latter in place while permitting it to move longitudinally. 

A coiled spring, N, placed in the bottom of the recess in the crank 
and abutting against a shoulder in the bar, presses the latter toward 
the eve of the crank. 

The upper bracket, I, has formed on one side a cam-notch, f, with 
which the latch of the bar M engages when swept around past it to 
hold the scrapers up from the rails, a single turn of the shaft being 
sufficient to raise them as far as necessary. ‘To drop them again the 
driver draws the thumb-piece toward the handle of the crank and 
releases the latter, when the weight of the scrapers causes them to 
drop. 

To prevent the accidental dropping of the scrapers by passengers 
handling the crank the lower outer corner of the latter is formed 
with a recess, in which is pivoted an anchor-shaped tumbler, O, 
which, when thrown over to engage witn or rest upon a pin, g, across 
the recess, prevents the latch-bar from being drawn back, so 
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that it is necessary to first throw this tumbler around forward on its 
pivot before the latch can be released, being entirely inclosed within 
the crank. The existence and office of this tambler would not 
likely be discovered by a casual observer. 

Unless turned around at the completion of the trip the car should 
be provided with a pair of scrapers and operating devices at each 
end. Each side of the car should be provided with the scrapers, 
each, however, being independent of the other, except when raised 
by the mechanism for accomplishing that object, which acts simul- 
taneously on the scrapers on each side. 

What I claim as my invention is— 

1. In a railway-car, a pair of independently-acting scrapers, pivot- 
ally secured to the floor of the same, and resting upon the track, when 
in operation, wholly by their own weight, in combination with means 
for raising and lowering such scrapers simultaneously, substantially 
as and for the purpose set forth. 

2. In a track-cleaning-device, the combination, with an independ- 
ently-acting scraper, resting, when in operation, wholly by its own 
weight upon the track, of a draw-bar in the direct line of draft, and 
a supplementary and diagonal draw-bar, which at the same time 
acts as a brace, the forward ends of both of said draw-bars being se- 
cured on the same axial line, substantially as and for the purpose 


set forth. 
3. The construction and arrangement of the shank B, as described, 


—. 
with relation to scraper A, draw-bar C, and diagonal brace E, as and 
for the purposes set forth. 

4. The combination, with the draw-bar C and scraper A, of the di- 
agonal brace E, as and for the purpose set forth. 

5. The combination, with the track-cleaning scraper A, of the guard 
F, as and for the purpose set forth. 

6. In combination with the track-scraper A, the pendent-scraper 
G, substantially as and for the purposes set forth. 

7. The combination, with the pivoted track-cleaning scrapers, of 
chain J, pulley K, and cranked shaft P, for raising and lowering the 
scrapers, substantially as described. 

8. The recessed and slotted crank L, bar M, thumb-piece d, latch 
e,and spring N, in combination with thecam-noteh f of the bracket 
I, as and for the purpose set forth. 

9. The construction and arrangement of the tumbler O with re- 
lation to the crank L and its latch-bar M, for locking the latter, sub- 


stantially as described. 
AUGUSTUS DAY. 
Witnesses : 


CHAS. J. HUNT. 
H. S. SPRAGUE. 
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May tt please your Honors: 

This suit was brought ir the Circuit Court of the United States 
for the District of Connecticut, by the appellant, who was complainant 
below, for the infringement of letters patent granted him for an improve 
ment in Railway Track Cleaners, dated April 9, 1872, No 125,547; and 
reissued to him as an Improvement tn Track Cleaerrs, No. 8,388, dated 
August 27, 1878, and tor another patent which was afterwards dropped 
out by stipulation. 

The railway track clearer or cleaner is a device attached to a car to 
clear off any obstruction that may be on the track. Those used on the 
front of a locomotive are called cow-catchers When the device is sepa- 
rate from the locomotive it is termed a snow-plow, and is used to remove 
the snow -from the track. The street-car track is cleared from a heavy 
fall of snow by laborers with shovels, or by snow plows drawn by horses. 
The light falls of snow, mud, ice, &c., are removed from the track by 
track clearers or cleaners which are attached tothe car. These rest on 
tle rail and readily remove all slight impediments. The necessity for 


these track clearers is shown every winter in our cities and villages where 
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the street-cars are run, and they were produced in some form soon after 
the street car was put on the track, and each was in its turn patented and 
tried and in most cases condemned. 

The bill of complaint filed in this case (page 2 of Record) avers that 
the complainant was the first and original inventor ot a new and useful 
improvement in Railway Track Cleaners, and that he obtained a patent 
therefor, dated the oth day of April, 1872, No. 125,547. 

That the complainant surrendered the said letters patent and obtained 
a reissue therefor as an improvement in track clearers, dated the 27th day 
of August, 1878, No. 8,388. ; 

That the complainant was the first and original inventor of certain 
new and useful improvements in track cleaners, and that he obtained a 
patent therefor, dated May 8th, 1877, No. 190,563. 

That being such patentee and owner the complainant filed his Bill‘of 
Complaint in the Circuit Court of the United States for the Eastern Dis- 
trict of Michigan, against the Detroit City Railway Company, for infring- 
ing said letters patent, and that said defendent filed its answer; that the 
parties took their proofs and such proceedings were had that the said 
complainant obtained a decree against the said defendants for an injunc- 


tion and an accounting. 
That the complainant is now the sole and exclusive owner of the said 


patents. 

That the complainant has spent large sums of money to place the same 
on the market, and has derived great gains and profits therefrom, and 
would have obtained greater if it had not been for the unlawful acts of the 
defendants. 

That the said defendant has, since the 8th day of May, 1877, and the 
7th day of August, 1878, made and used large numbers of track clearers 
containing the improvements as secured to the complainant, to the dam- 
age of complainant in the sum of five thousand dollars, and that defend- 
ant refuses to pay over any part of its gains and profits, or to desist from 
such unlawful use. 

That the said defendant uses the improvement claimed in the two 
aforesaid patents in one device. 

That such proceedings are contrary to equity, ete. 

That defendant may answer, etc. (answer under oath being waived) 

That defendant may account, Nc. 

Prays for writ of subpoena, &c, 

That complainant may have such other relief, &c. 

Prays for writ of injunction, &c. 

To which the defendant answered : 
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Admits that letters patent, No.125,547 was issued and reissued No.8, 388 
to complainant. 

Denies that complainant was the first or original inventor of any pat- 
entable improvement in said letters patent. 

Denies that there was any invention in said improvements at the time 
they were patented, and avers that the same was the result of mechanical 
skill, etc. 

Denies that there was any utility in said invention. 

Avers that each of the combinations claimed are not legal combina- 
tions, but only aggregations, &c. 

Avers that the reissue is not for the same invention as that claimed in 
the original, &c. 

Avers that the original was not defective, &c., or inoperative, and that 
the claims in the reissue, No. 8,388, are not for the same invention as the 
original, &c. 

Avers that the original, and reissue No. 8,388, were void because the 
device was on public sale for more than two years, &c. 

Avers that Day was not the original inventor, because the said inven- 
tion had been patented in various patents, which are named. 

Avers that Day was not the first inventor, but that the device was 
known to various persons. 

The respondent admits that letters patent No. 190,563, dated May 5, 
1878, was issued to said Augustus Day. 

Denies the validity of patent No. 190.563; denies Day was the first 
inventor; denies utility; denies patentability. 

Avers that in the state of the art said invention was not patentable, &c. 

Avers that the same was known and patented before, &c. 

Avers that patent No. 190,563 is null and void, because the device was 
known to others prior to Day’s invention, &c. 

Avers that it does not contain a lawful combination. 

Avers public use, &c. 

Avers the patent No. 125,544 and reissue No 8,388, and No. 190,563, 
were surreptitiously obtained, &c. ‘ 

Avers that the complainant cannot recover damages because he has rot 
marked the article sold patented, with the day and year, X&c. 

Avers that Day was not the original inventor, but that the invention 
contained in the said two patents were communicated to him by others. 

Avers that the devices used by defendant were covered by certain pat- 
ents which it was licensed to use, &c. e 

Denies that there had been any dona fide adjudication wherein it was 
decided that reissue No. 8,388 was valid, &c. 


4 


Denies that defencant has infringed said reissue No. 8,388, or that of 
No. 190,563; denies complainant’s right to an accounting, &c, 


To this the complainant filed the general replication. 

Afterwards, the answer was amended by stipulation to insert the names 
of certain patents. 

Afterward it was stipulated ‘page tg of record) that the complainant 
seeks to make no recovery under his patent No. 190,563, dated May 8, 1877, 
and the complainant does not seek to recover except under the 4th claim 
of reissued patent No. 8,388, and this stipulation shall have the same effect 
as though complainant amended his bill in these particulars. 

Thereupon the parties proceeded to take their proofs, and a hearing 
was had on the 3oth day of December, A. D. 1884, and on the 16th day 
of March, A. D. 1885; 

The opinion of the Court was filed (page 52 of record), and on the 23 


of March adecree was entered in said cause (page 52 of record) dismissing 


the bill. 

That afterwards the said complainant presented a petition to the said 
Circuit Court for the District of Connecticut, that an appeal to the Supreme 
Court of the United States should be allowed from said decree, which ap- 
peal was duly allowed; the appeal bond approved, and a citation issued 
and returned served on the gth day of April, 1886 page 1 of record). 


May tt please your Honors : 
The appellant now assigns for reasons of appeal or as an assign- 
ment of errors: 

That in the decision and decree of the said Circuit Court of the United 
States for the District of Connecticut in said cause, the said Circuit Court 
erred as follows: 

1. That the Court erred in its decision page 51 of record) in deciding 
that “the track clearers of the defendant have a scraper and a draw-bar 
in the line of the draft, and a diagonal brace, the two bars being pivoted 
to the car in the same axial line, but the methods by which they are fast- 
ened to the car are not the methods of the patent. 

2. That the Court erred in its decision (page 51 of record) that “the 
defendant's scraper is pressed upon the track by an elastic steel arm " 

3. That the Court erred in its decision page 51 of record) in deciding 
that “the fourth claim is for a scraper and a draw-bar in the line of the 
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draft, irrespective of the method of pivoting scraper and draw-bar together, 
or the method of raising and lowering either, and a diagonal brace, irre- 
spective of the method by which it is fastened to the draw-bar or to the car, 
except that the bar and the brace must be pivoted in the same axial line. 
The scraper and the draw-bar were both old. The only part of the com- 
bination which is claimed to be new is the diagonal brace to enable the 
scraper to be kept in its place on the track.” 

4. That the Court erred in its decision (page 52 of record in deciding 
that “I cannot perceive that the mechanism which is included in the fourth 
claim was an invention.” 

5. That the Court erred in its final decree, entered in said cause on 
the 23d day of March, A. D. 1885, ordering, adjudging and decreeing 
that: 


First. The reissued letters patent on which this suit is brought are in- 
valid as tothe fourth clause of claim therein, for lack of patentable nov- 
elty in the thing described and claimed therein as an invention. 


6th. That the Court erred in its said final decree, in ordering: 


Second. The Bill of Complaint in this cause is dismissed with costs to 
the defendant, to be taxed. 


The questions arising in this case are: 

1. The validity of the fourth claim of the reissued letters patent 
No, 8,388? 

2. If the fourth claim is valid does the defendant infringe? 

The first question may be subdivided into the question of anticipation 
by the prior patents introduced in evidence by the defendant ; and the 
question of want of invention in view of the state of the art at the time 


the patent was issued. 


Before considering the questions raised in this case, it is necessary to 
trace the state of the art of clearing the track of a railway car of obstruc- 
tions. 

In the latter part of the last and in the earlier part of this century 
tramways, consisting of flat stones: laid for the wheels, with a track for a 
horse between, had been constructed for the conveyance of heavy goods, 
short distances. In mines, a track of two iron rails on a substructure of 
wood was laid to the bottom of the shaft. A car drawn by a mule or 
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horse conveyed the coal or ore over this track to the shaft. In 1825 the 
first railway was opened to traffic in England, and the profitable use of 


railways dates from that time. 


In 1830 the Baltimore and Ohio railroad was begun, and laid as far as 
Endicott’s Mills, On this section of the road the cars were drawn by 
horses. The Harlem railroad in the City of New York was commenced 
about the same time and all the cars, both passenger and freight, were 
drawn by horses trom the City Hall to 26th street, a distance of three 
miles. When street cars were put on the lower portion of this road it was 
called the Fourth Avenue Road. From that time the use of these horse 
railroads was established, and in 1872, at the time of the issue of complain- 
ant’s patent, their use had become so common that they might be desig- 
nated as one of the institutions of the country. 

During all this time, and in numberless places, the problem of how to 
clear the track and keep it clear of obstructions, was before the engineers 
who consiructed, the men who operated, and the passengers who rode on 
these roads. 

Numerous devices were patented for this purpose—two in 1839 and 
three in 1840. Krom time to time inventors came forward with their de- 
vices for clearing the tracks of railways from 1835 to 1872, when the ap- 
pellant in this cause made and patented his invention. 

This was the first which fulfilled all the requisite conditions, and is the 
foundation of all subsequent successful devices since put in operation. It 
is now in general use in almost every city of the country. 

Several of these prior patents are cited in the answer as anticipating the 
complainant's invention. 

As a preliminary to the examination of the questions involved in this 
case, it is necessary to determine what is claimed in the fourth claim of the 
patent, or what was the invention covered by this claim. That is, what the 
law will allow the patentee to claim as his invention. 

In the case entitled Cawood Patent (94, U.S. 695), Mr. Justice Strong 
delivered the opinion of the Court. After quoting the greater part of the 
specification, he continues: “ The mode of use is then described. The 
rail and the piece of iron to be welded on having been heated, the former 
is swung from the fire into the space between the blocks, when by half a 
turn of the cams the blocks are closed upon it. The welding piece is then 
laid on top of the rail and leveled up by a swedge held by the smith, of the 
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form of that section which projects above the blocks. Such is the de- 
scription. It is succeeded by the claim as follows: 


“I do not claim the anvil block nor its recesses, but what I do claim 
as my invention and desire to secure by letters patent, is the moveable press 
block having its edge formed to the sides of the rail in combination with 
another block with its edge of a similar but reversed form the moveable 
block to be operated by two cams or in any other convenient manner for 
the purpose of pressing between them a T or otherwise shaped rail, thereby 
greatly facilitating the difficult operation of welding and renewing the 
ends of such rails after they have been damaged in the manner herein de- 
scribed and set forth.” 

“What then, in view of this specification and claim, was this invention 
patented? In Turnll vs. R. R. Co. « Wall. 491) this Court declared it to 
be “Such a moveable press-block as is described; having its edge formed 
to the side of the rail in combination with such other block as is described 
with its edge of similar but reversed form, arranged as described, and 
combined and operating in the particular way described for the special 
purpose of effecting the desired result." This was enough for that case as 
it then appeared. But the present case requires a more minute analysis. 
Viewing the claim as interpreted by the preceding description to which it 
refers and by the drawing, it is not difficult to discover what the patentee 
supposed he had invented. It was not any kind of moveable press-block, 
combined and operating in any way with.any kind of fixed block to effect 
any useful result. His avowed purpose was to form a mechanism for 
welding up and re-forming the ends of exfoliated and crushed rails, or 
rather to hold them in a convenient position for such welding and re-form- 
ing, at the same time preserving their shape. His manner of accomp- 
lishing this result was evidently considered by him as of the very essence 
of his invention. On one side of the rail, when on the anvil, it isto be 
supported by a fixed block, part of the anvil itself, shaped reversely so as to 
fit the shape of the rail, and on the other it is to be supported and held in 
place by a moveable block, with the face adjusted to the shape of the rail 
on that side; the moveable block capable of advance towards the fixed 
block, and of retrogradation after the rail is placed on theanvil. Zhe raz/ 
ts also, when in place, to be supported undcr its base by the anvil. This is 
fairly deducible from the manifest purpose of the inventor, from his draw- 
ing and from his specification. /f ¢s necessary to the resull supposed to have 
been obtained for, unless supported at the base the heated end of the rail would 
be in danger of being driven downward between the blocks by the blows of the 
sledge or hammer used in welding, while the part of the ratl not operated upon, 


being cooler, would remain suspended between the blocks. And that the inven- 
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tion contemplated a bottom support for the rail on the anvil ts made clear by the 
drawing. That shows no space between the anvil and the base of the rail. On 
the contrary it exhibits a bottom support on the anvil as well as lattera] 
support by the modeled faces of the two blocks. The rail is thus confined 
on three of its sides, as in a mold, and the words of the specification, fazr/y 
construed, convey the same meaning. ‘Thus; it is said the fixed block is cast 
nearly as high as the anvil, with its farther edge shaped to fit the side of 
the rail when it lies across the anvil in its natural position. The rail 
then is to lie upon the anvil, having the anvil as a bottom support. Unless 
it does, the shaped edge of the blocks cannot fit its sides.” 

The case of Wicke vs. Ostrum (103, U. S. 461, S. C. 26 L. Ed. 409), is 
in point. 

In the official report, the claims of the patent are omitted in the 
opinion of the Court by Chief Justice Waite, and consequently the force 
of the decision is not seen. The claims are given in the L. Ed. U.S. S. 
C. Rep, and are as follows: : 

“1. The employment of the grooved spring jaws H, substantially as 
described, for the purpose of receiving the nails and to guide them to their 
proper places.”’ 

“2. The combination with the spring jaws H, of the rising and falling 
plungers E, constructed and operating substantially as and for the purpose 
described.” 

“3. Arranging the plunger E, with a disk-shaped collar ¢, or its equiv- 
alent, to operate in combination with the spring jaw H, substantially as, and 
for the purpose specified.” 

“4. The arrangement of the circular portion, ¢ /, on the cam C, to 
operate in combination with the gate B, and treadle d, substantially as, and 
for the pnrpose set forth.”’ 

“5. The arrangement and combination of one or more adjustable 
carriages F, table J, and slide L, constructed and operating in the manner 
and for the purpose substantially as specified.” 

“To make this claim intelligible it mnst be read in connection with the 
specifications to which it relates, and in this way it becomes apparent that 
the object of the inventor was to secure a patent for a new combination 
of old elements. Groved spring jaws were contessedly very old. So were 
rods of iron with curvilinear projections, like those called plungers and 
cams, of almost any shape, and treadles, and levers, and adjustable car- 


riages, tables and slides. 


The use of these things separately could not be patented; but the 


combination of them so as to produce a machine useful for driving nails 
was new, This the inventor might claim, and so far as anything appears 


y 
he was entitled toa patent for the employment of spring jaws in the com- 
bination and for the purpose described in his specifications; for the com- 
bination of his peculiarly-shaped plungers, with spring jaws for the pur- 
poses of such a machine; for the use of the cam he described in combi- 
nation with the gate and treadle to drive his machine, and for the adjust- 
able carriage, table and slide, when used on such a machine as his.”’ 

The fair construction of the fourth and fifth claims is, that they are for 
the combination, the cam, gate and treadle, or the adjustable carriage, table 
‘and slide, with the elements of the other claims.” 

The claim or summing up, however, is not to be taken alone, but in 
connection with the specifications and drawings; the whole instrument 
being construed together. But we are to look at the others only for the 
purpose of enabling us correctly to interpret the claim 

Brook v. Fisher, 15 How. 212 (215). 
Bates v. Coe, 98 U.S. 31 (38, 39, 42). 


Following the precedent of the above cited decisions, the fourth claim 
of the Day patent must be interpreted by the aid of the specification to 
include the bottom of the car, and the peculiar method of pivoting the 
draw bar and the diagonal brace, so that their pivots shall be in the same 
axial line, and that they shall rise and fall in the same plane. 

To construe the fourth claim of the Day patent in this way is taking 
less latitude than is allowed in the interpretation of the claims of the 
patents in the cases just cited. 


The claim in this case now before the Court is: 

4. The combination with the draw-bar C, and the scraper A. of the 
diagonal brace E, as and for the purpose set forth. 

By reference to the specifications, it appears that this combination is 
attached to the bottom of a car, in front of the wheels. The draw-bar 
being pivoted at its front end in a bracket dependent from the bottom of 
the car. The diagonal brace E, is also pivoted to a bracket dependent 
from the bottom of the car. At their outer or rear end they are bolted or 
ortherwise solidly fastened to the scraper A, completing the combination. 

If the rule in the cases cited is followed, the bottom ot the car becomes 
a part of this combination, for, without that, the combination would be 
inoperative for the purpose set forth, which is to clear the track of a rail- 
way Of obstructions such as snow or ice, mud, Xc. 

There is an other peculiarity in this device as set forth, and that is the 
place and manner of pivoting the diagonal brace E, (so termed because it 
is diagonal to the line of draft and to the car,) in relation to the place and 
manner of pivoting the drawbar C. The draw-bar C is pivoted in the 
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hanger D, pendent from the car, or it may be pivoted directly to the sill 
of the car, that is, it is pivoted to the car at or near the outer side of the 
bottom of the car, and over the track to be cleaned or, as expressed in the 
specification, in the line of the draft D, parallel with the hanger D of the 
scraper and car. The diagonal brace C is pivoted toa hanger D’, but 
near the longitudinal center of the car, both draw-bar and diagonal brace 
being thus pivoted on the same axial line. 

The manner and places of pivoting the draw-bar and diagonal brace 
enter into this claim, being a part of it, covered by the referénce to the 
specification “as and for the purpose set forth,” and forms a very essen- 
tial part of the invention. 

If the only purpose of this brace was to resist lateral pressure, the best 
and most effective position would be one at right angles to the line of the 
draw-bar, because the lateral pressure on the scraper is in that direction. 
But as the scraper has to have a vertical movement to allow it to be lifted 
from the track when not in use, and to permit it to rise to pass over the 
inequalities of the rail and other obstructions—this brace at right angles 
cannot be used. If the draw-bar is solidly attached to the scraper, and 
this brace at right angles also attached to it in like manner, the scraper 
would be incapable of any vertical motion, because these two bars by 
which it is suspended would move in different planes when rotated on their 
pivots, one turning up lengthwise of the car, and the other turning up 
across the car. The result of this combined action is that the scraper re- 
mains immoveable or the device is torn to pieces. But if these two bars 
are pivoted on the same axial pivot, then they can rotate on the pivot and 
they will move in the same plane. To bring these two pivots in the same 
line ii is necessary to bend the bars near the point of pivot, the bend being 
at an angle of forty-five degrees, and the brackets and pivots must be set 
at the like angle with the line of drafi. But this entails a side pull on the 
pivots and the bracket, which will destroy the connection in a short time, 
so that this brace at a right angle with the draw-bar is impracticable. It 
is necessary to find some other location for this brace in order to use it. 
To find the proper location and the proper mode of pivoting this brace is 
a matter of invention. 

This is the invention in this claim. The diagonal brace is brought up 
to near the center of the car body, on a line with the pivot of the draw-bar, 
the brace is bent near the end, and the socket for the pivot in the end is 
brought so that its longitudinal center is in the same straight line as the 
longitudinal center of the socket for the pivot on the draw-bar. These 
pivots are on one and the same straight line. That is to say they are on 
the same axial line, or if a straight rod was used for the pivot the draw- 
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bar and the brace would both turn on it. The two bars move together in 
the same plane and the scraper always retains its vertical position over the 
track while attached to the car. 

This must be included in the claim to make it effective and is included 
by the words “as and for the purpose set forth.” The claim for a combi- 
nation of a draw-bar and a scraper with a diagonal brace would be inope- 
rative if not pivoted to the bottom of a car, or its equivalent, and the brace 


must be attached to the car in this particular place and in this particular 


‘manner. This had been sought for years, but it was not found or invented 


until Day invented it. This construction of the fourth claim, as interpreted 
by the specification, is the only combination which has ever effectually 
done the work of clearing the track of a street railway. 

Having determined the scope of this.claim, and the invention included 
in it, an examination can be made of the patents produced as anticipat- 
ing it. 

The first is the Scofield patent, for a wheel plow. I would say here 
that in all these plow patents, that if there is any such thing in the device 
or in the use of it to produce lateral pressure, as in the track clearer, that 
such lateral pressure is produced by the mould-board and is resisted by 
the land-side of the plow. That the frame under whic. it is suspended or 
by which it is carried never resists this lateral pressure 

The Scofield patent (page 1, Exhibits) is for a sulky plow, in which A is 
a plow beam of ordinary construction. The mould-board and land-slide 
are of the usual construction. Behind the plow an axle is attached to the 
rear end of the plow-beam. As this attachment ts made at one end of the 
axle, near. the wheel, the other end of the axle would be without any means 
of draft, if the patentee had not inserted the brace between the outer end 
of the axle and the forward end of the plow beam. This brace is the 
draft rod for that end of the axle, not a brace to resist the lateral strain of 
the plow, for that is taken up by the landside. 


So this patent cannot be said to anticipate the complainant’s patent for 
it performs none of the fuctions of the complainant’s patent, and could 
not perform any of them without a total change of construction. 


The next patent which | desire to take up is the patent of Hutchinson 
(page 15, Exhibits) which is for agang plow. This gang plow has a frame 
supported at the rear on a caster wheel, and in front on the axle of two 
wheels, the frame being attached to the axle by two rods passing down 
through the axle. The plows are suspended from another frame resting 
on this frame. The second frame is said to have its ends resting loosely 
in the first fraine, the back end resting upon the rear cross-piece, and the 
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front end resting on a cleat in the front of the first frame. In this speci- 
fication it seems to be taken for granted that the frames carrying the plows 
will remain on the first frame and be carried along with it, without being 
fastened to it in any way. The lateral strain of the plows is resisted by 
the landside, and there is none on the second frame. There is shown in 
the drawings a rod connected to the second frame and hitched to a staple 
on the axle. This rod is more of a draft rod than a brace to resist lateral 
pressure, for there does not seem to be any other means of drawing this 
second frame except this rod, and therefore this rod and second frame do 
not anticipate the complainant's patent. 


The next plow patent is the Wattles patent (page 20, Exhibits). This 
patent has an axle to which the front end of a frame carrying plows is 
secured. This frame is supported at the rear on a caster-wheel, and there 
is a brace from the caster-wheel to the axle. This brace is more a draft 
rod than a brace to resist lateral strain, for there does not seem to be any 
lateral pressure to resist. ) 


These are all the plow patents introduced by the defendant as antici- 
pations of the complainant's patent. It is evident that none of them sug- 
gest or indicate in any way the device covered by complainant's patent, nor 
are they capable of an analogous use. Therefore these patents cannot be 
considered as anticipating in any way the invention of the complainant, 


The next class of patents to be considered is the harvesters or mowers. 
These all carry a cutter-bar projecting from the side of the machines, and 
in front of the wheel. This cutter-bar supports the knives or blades and 
the shields by which the grain or grass is cut. The resistance to the 
progress of the machine in a straight line is made by this cutter-bar on the 
outside of the wheel cutting the grain, and the tendency of the machine 
is to turn to the side carrying the cutter-bar. That is to say, that the 
resistance of the cutter-bar would cause the machine to work in a circular 
path, and this tendency is designated as the side draft. The cutter-bar is 
placed at the apex of nearly a right-angled-triangle of which the axle is 
the base. A bar located near one end of the axle forms with the axle a 
right angle, and carries on its outer end the cutter-bar. A rod extending 
from the the outer end of the bar carrying the cutter-bar, to the end of the 
axle, is the hypothenuse of the triangle. This triangle forms a solid frame, 
to the base of which the tongue for draft is attached. As tl.e mower is 
drawn forward by the tongue, the resistance of the cutter-bar tends to 
throw the forward end or apex of the triangle outward, and the sides 
would follow this movement if they were not prevented. The tongue 
holds the axle or base of the triangle at right angles with the line of drafs. 
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The outer end of the axle being thus prevented from turning inward, 
holds the apex of the triangle from yielding to the side draft, by means of 
the connecting rod, or hypothenuse, so that this rod becomes a draw-bar, 
to resist outward pressure, instead of a brace. 

The first of these is the Schnebley patent (page 3, Exhibits). In this 
the cutter-bar is carried on a bar on the outside of the wheel, pivoted to 
the rear end of the frame, which is outside of the wheel, and the outer end 
of the cutter-bar is supported by a brace pivoted on the same pivot. 

This certainly is not our device. : 

The next is the Goodwin patent (page 29, Exhibits), in which the di- 
agonal brace is in fact a restraining rod, to keep the mower from yielding 
to the side draft of the cutter-bar. 


The next is the Perry patent (p. 31, Ex.), and it cortains the same 
frame and for the same purpose as that shown in the Goodwin. 


The second Perry patent (page 34, Exhibits) shows the same device for 
the same purpose. 


These devices would not suggest to any one the device used by the 
complainaut for a totally different purpose, and therefore could not be 
held to anticipate the fourth claim involved in this suit. 


If the Day patent had been the prior patent, none of these patents 
could be held to infringe the fourth claim, because it includes elements 
not found in any of them, and its principle of operation is distinct and 
different, and so is its purpose. ‘Therefore the rule, that if a prior patent 
would not infringe the patent in suit, if the patent in suit had been the 
first, then such prior patent cannot be held to anticipate the patent in suit, 
should be applied Under this rule, it would be impossible to consider 
any of these plow or mower patents an anticipation of the fourth claim of 
the Day patent. 


The last set of patents introduced in evidence as anticipating the com- 
plainant’s patent is the class of track cleaners and snow plows. 


The first of these is the patent of James Sheridan (page 5 of Exhibits), 
designated as the “Sheridan 1862.’ This patent has a scraper standing 
diagonally across the track. The patentee says (page 6, Exhibits) to keep 
the scraper on the track, it is necessary to brace it laterally, and the braces 
fulfilling this function must be so arranged as not to interfere with its free 
action in other respects. To this end I fit the clamp G loosely around the 
beam (the scraper is attached to this beam and the beam stands nearly 
vertical) and from it carry two braces, @ a, on each side of the beam toa 
hinge joint 7 in dotted lines) on each side of the brackets D. There are 


direction and diverge from the clasp to the same point in the other, as 
shown in Fig’s 1 & 2. 
side, anc at the same time is left perfectly free to rise and fall and to 
vibrate longitudinally on the pivot +. 

It will be seen that these braces are not attached to the scraper, but to 
a clamp through which the beam of the scraper passes, and in which the 
beam has a vertical motion. 
scraper, but, if the scraper was controlled by the beam alone it would 
simply rub along the track and not remove any obstruction, 
suspended by a pivot which is inserted in the slots in the two brackets at- 
tached to the bottom of the car. 
one vertical and the other a horizontal or swinging motion forward and 


back. 


The real draw-bar to this scraper is the stiff double spring behind it, 


which holds it up to its work, but permits it to yield to unyielding obstruc- 


tions. 


This is not the complainant's device, and the only element common to 
the two is the scraper. 

The next patent is the Johnson & Bolton (pp. 7 & 8, Exhibits). 
this patent the scrapers are carried on the forward end of broad stocks, 
which are suspended from the car by a rod which passes from one side o 
the car to the other, and ts supported by brackeis on the floor of the car. 
This rod forms a hinge upon which the stocks vibrate as the track clearers 
rise and fall. ‘To enable the clearers to yield to any immoveable obstruc- 
tion, a coiled spring is placed on the shank of the track clerners, and rests 
against a box on the stock and a collar on the shank, which allows the 
clearer to slide back until it is raised over the obstruction. 

To keep the clearers at a fixed position above the track, the stocks are 
joined together by a rigid cross-bar. 
end of a bar, which is pivoted on the axle of the car wheels, and has its 
outer end resting against a stud in the bottom of the car. 
trom one stock to the other is in no sense of the word a diagonal biace, 
nor does it perform the function of the complainant’s diagonal brace of 
resisting the lateral pressure. 
pressure on one scrapef to the other and tends to throw both off the track. 

This Johnson & Bolton patent does not show nor indicate in any way 
the appellant's invention, and therefore cannot be said to anticipate it. 


The next is the Elliot patent (p. 18 of Exhibits), in which one broad 
curved scraper is imagined to be the equivalent, or the same thing as the 


four braces in all which converge from the clasp to the point 7, in one 


By this means the beam is firmly braced on each 


The beam is in part the draw-bar of the 


This gives two motions to the scraper, 


This cross-bar is supported on one 


This cross-bar 


On the contrary it communicates the lateral 
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appellant's draw-bar, diagonal brace and scraper. Nothing farther need be 
said about this patent. 

The Wells patent (page 22 of Exhibits) shows the draw-bar and scraper 
of the appellant's device, but the draw-bar is a spring which permits the 
scraper to yield to the inequalities of the track. These springs at each 
end of the car are connected by a cross-bar. ‘To the center of this cross- 
bar a lever is attached, which is operated from the platform of the car. 

The scrapers are elevated or depressed by this lever, and when in use 
held down on the track by the lever. The cross-bar is alleged by the de- 
fendant to be the same as the diagonal brace of Day's patent, but it does 
not perform the function of the diagonal brace and therefore cannot an- 
ticipate it. In fact it increases the difficulty of keeping the scrapers on 
the track by forcing one to follow the other whenever it may be pushed off 
the track by any obstruction, and it has no tendency to bring them back 
to their normal position. 

The last of these patents is the Otis page 25 of Exhibits). In this 
patent the patentee states that: “ The nature of my invention consists, first, 
in arranging the two shoes of a scraper and the connecting parts in such a 
manner that the shoes may automatically adjust themselves to the varying 
gauge of the track.”” As the other branches of his invention do not relate 
to the complainant's device, I will not refer to them. 

This patent shows the draw-bar pivoted to the car with the scraper at 
its lower end. ‘The shoes or scrapers at one end of the car are connected 
by a rod, which passes through them. This rod has a screw-nut at each 
end. Two sleeves are placed on this rod, with one end of each resting 
against the scraper, and the other against a forked spring. This spring is 
pivoted at the shank on a bar extending from one side of the car to the 
other, and supported or pivoted in the housings in which the draw-bars of 
the scraper are hinged. 

It is urged by the appellee that this forked spring is the same as the 
complainant’s diagonal brace; but the office of this spring as set forth in 
the specification is to keep the sleeves against the scrapers and to permit 
the shoes or scrapers to be brought nearer together to suit any variation 
in the width of the tracks. And toassist in this change, the draw-bars are 
made flexible. 

It is evident that in this patent the lateral pressure was not considered; 
but if it was taken in account, the spring in the draw-bar and the spring 
behind the sleeve and scraper permitted the latter to yield. This action 
is the opposite of the action of the diagonal brace in the Day patent, and 
therefore cannot be tertured into an anticipation of the fourth claim of 
his patent, 
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The foregoing are not all the patents adduced in evidence; but they 
are all that the defendant saw fit to have its expert witness examine, and 
therefore it is not necessary for me to consider the others. 

The plow and harvester patents being for a use so different from com- 
plainant’s device, and so differently constructed, fall under the rule in 
Clough vs. Manufacturing Co., 106, U.S. 166.176), “ that a structure not 
designed for the same purpose as the patent in question, and which no 
person looking at or using would understand was to be used, and in fact 
never was used for the same purpose, does not deprive the invention of 
novelty. 

Being for such different purposes, they can scarcely be cited as showing 
the state of the art. 

The track clearers and snow plows are for the same purpose as Day's 
invention and are properly cited as to the state of the art, 

If these patents are cited as showing the state of the art, and if this is 
to be supplemented by the general and common knowledge of the world 
as to the use of a diagonal brace in all kinds of structures, “it affords 
Only an illustration of how long the mechanical world will stand with all 
the elements of a great improvement in its hands, placing them in almost 
the conditions demanded for its realization, and yet stop short of the de- 
sired end. These patentees manifestly did not know of, or in the least 
approximate the idea of a diagonal brace pivoted on the line of pivot of 
the draw-bar in combination with the draw-bar and the scraper. They all 
used other elements, and this for years. It might be doubtful whether 
these patantees had the complainant's idea if there was no proof on the 
subject at all; but when you show that they are engaged in the very de- 


partment of production, where it is most important; see them with the 
means in their hands to employ it if they know how, and for years manu- 
facturing in a different mode, with less accuracy and at greater expense, 


then, upon any principle of action, this is conclusive that ¢Aese men at least 
did not possess the idea, 

There is still another point which they missed for the most part, viz: 
that the scrapers should act independently of each other. The inequalities 
of the tracks requires this independent movement of each scraper. The 
various positions of the obstructions on the two rails demand that the 
scrapers should act at different times. The difference in the obstructions 
call for a difference in the action of the scrapers. And consequently the 
independent action of the scrapers conduce to the efficacy of the device 
to accomplish the desired result. 

In the opinion ot Judge Shipman, in the Court below, nothing is said 
of these patents introduced as anticipating devices; but it is evident that 
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they were considered as a part of the state of the art, added to the com- 
mon knowledge of the use of a diagonal brace, which it is to be presumed 


the Court possessed. 

The Court decided that this fourth claim was invalid in view of the 
state of the art for want of invention. Therefore this branch of the case 
must be considered separately from the allegation of anticipation, The 
allegation of anticipation must be supported by producing the specific arti- 
cle, but the averment of want of invention is maintained by showing that 
the device is made up of many old elements, often used and for like pur- 
poses, although never before combined so as strictly to anticipate the 
patent in question. 

The Court below interpreted the fourth claim to be “ for a scraper and 
a draw-bar, in the line of the draft, irrespective of the method of pivoting 
the scraper and draw-bar together, or the method of raising or lowering 
either, and a diagonal brace, irrespective of the method by which it is 
fastened to the draw-bar or to the car, except the bar and the brace must 
be pivoted on the same axial line to the bottom of the car. 

The Court continues, “ The scraper and the draw-bar were both old. 
The only part of the combination which is claimed to be new is the diag- 
onal brace to enable the scraper to be kept in its place on the track.” 

That is to say, that the Court considered the scraper and the draw-bar 
to have been old in view of the state of the art, and that the addition of 
the diagonal brace was putting in a new element, not before used in that 
construction. 

The Conrt further says, ““ The method by which these two bars are 
secured to the scraper or to each other and to the car undoubtedly required 
inventive skill. 

Can this proposition be divided; did the Court intend to say that “‘ The 
method by which these two bars are secured to the scraper or to each 
other, undoubtedly required inventive skill,” and also that “ The method 
by which these two bars are secured to the car, required inventive skill ?”’ 

The Court includes in the same sentence “and the method by which 
the scraper, draw-bar and brace can be effectually raised and lowered from 
the platform of the car undoubtedly required inventive skill.” 

if the method by which these two bars (i. e. the draw-bar and the di- 
agonal brace) are secured to the car, required inventive skill, then certainly 
this fourth claim, the combination with the draw-bar and scraper of the 
diagonal brace must also require inventive skill. For the reason, as before 
shown, that the method of securing these two bars to the car constitutes. 
the underlying principle of the fourth claim, and is necessarily included in 
it, in order that the combination may perform the duty ascribed to it by 
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the specification. Again, if the method by which the scraper, draw-bar 
and brace can be effectually raised and lowered, from the platform of the 
car, undoubtedly required inventive skill, then assuredly the fourth claim 
required inventive skill; for, as before shown, the end of the diagonal 
brace, where it is pivoted to the car, must be so bent that the axis of its 
pivot shall be in the same straight line as the axis of the pivot of the 
draw-bar in order to enable the draw-bar, the diagonal brace and the 
scraper to raise and fall, or to have any vertical motion whatever, and this 
peculiar method of pivoting the draw-bar and diagonal brace to the car, 
so that the line of pivot shall be the same for both, is contained in and 
forms a part of this fourth claim; for, in the specification it is said “a 
diagonal brace E, whose outer end is pivoted to a hanger D’, parallel with 
the hanger D, but nearer the longitudinal center of the car, both draw-bar 
and brace buing thus pivoted on the same axial line, so that when it is 
desired to raise and lower the scraper the same will be done without dis- 
turbing the vertical position thereof with relation to the track, * * * 
while the scraper, and the parts to which it is attached, are free to move 
in a vertical plane, this brace E effectually resists any lateral pressure to 
which the scraper may be subjected in removing obstructions from the 
rail.” 

And the fourth claim must be interpreted by the aid of the specifica- 
tion, to give it any force or effect; and to enable the combination to rise 
and fall, it must include this peculiar method of securing the bars to the 
car which the Court below says requires inventive skill. Ina combination 
claim the patentee admits that all the elements are old. To entitle an 
inventor to a patent on a combination, a new and useful result must be 
produced, which is the result of the combination, and in which each factor 
must co-operate with the others to produce the result. But the law re- 
quires something more than this. 

The combination must not be the result of mere mechanical skill: the 
skill of the workman educated tn his trade and trained in its manipulation; 
but the outcome of the exercise of the inventive faculty of the mind. 

In this case, one of the effects to be produced was to bring the scraper 
on the rail and permit it to remain there by its own weight. ‘The second, 
was to allow a free vertical movement of the car without lifting the scraper 
from the track. The third, was to allow the scraper to be removed from 
the track when not needed. The fourth, was to crowd the obstruction off 
from the track by resistance to pressure from the front and sides of the 
scrapers, when the scrapers were on the track. 

In the summer the obstructions are but few In winter the snow and 
ice accumulate on the track or rail to such an extent, even with a slight 
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fall of snow, as to render travel on the rail exceedingly difficult and even 
dargerous. The snow packs on the rail and becomes a hard nodule of ice, 
frozen fast to the rail, and such an obstruction that the car is often thrown 
from the track. 

To find a means to remove these obstructions, was an easy matter. 
Gangs of men with picks and shovels, for years, kept the tracks of the 
street railways in the city of New York clear of snow and ice, at least suf. 
ficiently so to enable the cars to pass over the road. Sometimes salt was 
sowed thickly over the track and the snow and ice melted off. But no 
means were successfully devised whereby the car would clear a passage for 
itself and leave a clear track behind, until Day's invention. 

These cars, like all railway cars, ride on springs, that is, springs are 
always interposed between the axles of the wheels and the body of the car. 
These springs yield in proportion to the load in the car, and also to the 
inequalities and roughness of the track, consequently the distance between 
the body of the car and the rail is constantly, quickly and often violently 
changed. 

The track itself is often irregular and uneven, and there is a differ- 
ence in the level of the two tracks in every few feet. 

If the scrapers are rigidly connected together, the one resting on the 
higher track will raise the other clear of the rail; hence it is necessary that 
the draw-bars and brace of cach scraper should be independent of the 
others, and each scraper free to act by itself. 

The problem was, how to connect the scraper to the car so that the 
scraper should at all times rest on the rail; adjust itself to the inequalities 
of the track; just remain in contact with the rail without extra pressure, 
and never leave it unless purposely changed; to remove the obstructions 
from the track, and also to permit it to be lifted from the track when not 
in use, and at the same time to preserve its vertical position over the rail. 

It is evident that if the draw-bar is rigidly attached to the body of the 
car it could fulfill none of these conditions. The draw-bir must be piv- 
oted to the car, but how and where to pivot it can only be determined by 
experiment, 

Sheridan, in 1862 (Sheridan patent, page 5 Exhibits), tried the experi- 
ment of pivoting the draw-bar directly over the scraper, so that it stood 
nearly perpendicular. This scraper failed to do the work, 

Johnson & Bolton, in 1863 (page 8, Exhibits), pivoted the draw-bar, or 
in their case the push-bar, just in front ot the wheels, and carried the 
scraper on the projecting forward end of the bar, and held it up with a. 
spring-bar fulcrumed on the axle of the wheels. The device failed. 

Sheridan again tried the experiment (page 12, Exhibits.) by using springs 
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for draw-bars, pivoted or fastened almost directly over the scraper. This 
followed the first and dropped out of sight. 

Elliot, in 1867 (page 18, Exhibits), attached his scraper rigidly to the 
frame of the engine, and of course failed. 

Wells, in 1868 (page 22, Exhibits), attached his draw-bar rigidly to the 
under side of the platform of the car. This draw-bar was a powerful 
spring, which allowed the distance between the body of the car and the 
road to vary; but there was no means provided to resist lateral pressure 
on the scrapers, and therefore the obstructions were not removed, and this 
device was of slight use 

Otis, in 1868 (page 35, Exhibits), pivots his draw-bar to the body of 
the car, near the platform and in the line of draft, but attaches a wheel to 
the scraper to hold it up from the rail. It seems from the drawing that 
the shoe or scraper was intended to set square across the track. The re- 
sult of such position is that it piles up whatever my be in front of it and 
removes nothing from the track. Of course, when the pile of accumulated 
rubbish gets large, some of it is crowded off the line and thus the track is 
relieved. In this case there is no lateral pressure in removing obstructions, 
but if there were such pressure, special provision has been made to yield 
to it. The draw-bar is made with a spring to permit a lateral motion of 
the scraper, and a spring is placed on the inside of the scraper to assist in 
this movement. This device has failed in operation. 

These show what experiments were made to solve the problem, and 
what length of time was consumed in trying them, and they also show that 
the problem was not solved. 

Now, Mr. Day sees what the trouble is, and he invents a track-clearer 
which fulfills all the requirements of the proposition. The scraper 
always remains on the track unless purposely removed. The free 
vertical motion of the body of the car is not impeded, nor does such 
motion interfere with the free action of the scraper. If there is anything 
on the track which can be removed without breaking the scraper it is re- 
moved. If it is too large or too solid to be readily torced off, the scraper 
rises over it. The diagonal set of the scraper over the track moves all 
obstructions outward and off the track. The scraper can at will be lifted 
from the track, but its vertical position over the track is not changed It 
always stands diagonal to the track 

How did he do it? 

He began his experiments in 1869, with a draw-bar and a scraper. The 
draw-bar was attached to the bottom of the car by a joint, and in front of 
the wheel. The scraper was a peculiar shape, made to scrape the rail, and 
clear off the obstructions. There was no provision to resist the lateral 


{ 


a 


a 
‘~ 


ad 


pressure on the scraper, because it had not been foreseen. As soon as it 
became evident that means had to be provided to resist this pressure, the 
idea came to Day to use a diagonal brace, and f so pivot it that it would 
move with the draw-bar. Then he began his experiments to find how and 
where the brace should be pivoted, and finally a rod was run through the 
pivot of the draw-bar, and extended partly across the bottom of the car 
and the brace pivoted on this rod. In order to pivot the diagonal brace 
on this rod, he bent the brace near the end so as to bring the socket for 
the pivot in a line with the socket for the pivot on the draw-bar. 
To do this required invention, and the fact that it remained so long 
unknown or unused is an evidence that it required something more than 
mere mechanical skill to conceive of the idea of a scraper and a draw- 
bar, in combination with a diagonal brace, pivoted on the same axial line 
as the draw-har for a railway track-clearer. 

This combination of a scraper, a draw-bar, and a diagonal brace, was 
the invention Day claimed in the fourth claim of his reissue, and in the 
second claim of the original. This combination produces the following 
results: The scraper rests on the rail with sufficient weight to remove or- 
dinary obstructions; it is free to rise and fall without changing its vertical 
position over the track, and the lateral pressure on the scraper is resisted, 
so that obstructions are pushed off from the rail and outside of the track. 

This is something more than the mere resisting of the lateral pressure 
by the diagonal brace, which, in the opinion of the Court below, was all 
that was covered by the fourth claim of complainant's patent. 

The defendant insisted, at the hearing below and in taking its proofs, 
that the words “as and for the purpose set forth,” included “the shank 
B,"’ and made that an essential element of this fourth claim. This shank B 
was interposed between the draw-bar and brace, on one side, and the 
scraper on the other, to ensure mechanically the accurate position of the 
scraper over the rail, which was one of the essential points of this inven- 
tion. The Court below seems to have adopted the defendant's construc- 
tion of this claim in this respect, by saying, “ The track clearers of the 
defendant have a scraper and a draw-bar in the line of the draft, and a 
diagonal brace, the two bars being pivoted to the car in the same axial 
line; but the method by which they are fastened to the scraper or to the 


‘car are not the methods of the patent.” 


This shank B is claimed in the third claim of the patent—and to adopt 
the defendant's construction would be to make two distinct claims of the 
patent cover—not different things—but one and the same thing, a result 
to be avoided if possible. 

Tondeur vs. Stewart, 28 Fed. Rep 561 (564). 
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If two patents are granted for the same improvement the later patent 
is void. Suffolk M’‘f’g Co. vs. Hayden, 3 Wall 315 (319). In a patent 
having several claims, each claim stands by itself, and 1s for an improve- 
ment different from those claimed in the other claims. In such a patent 
each claim is a separate patent by itself, and can be sued upon without 
regard to the others. One claim may be declared valid and another in- 
valid—just as one patent may be decided to be valid and another invalid, 
in the same suit. 

Parks vs. Booth, 102, U.S. 96. 

Therefore when the complainant claimed, tn the first claim of the orig- 
inal and the third claim Of the re-issue, “ The construction and arrange- 
ment of the shank B, as described with relation tothe scraper A, draw-bar 
C, and diagonal brace E, as and for the purposes set forth,” it is to be 
presumed that he did not claim the same thing in the fourth claim when 
he claimed, “The combination with the draw-bar C, and scraper A, of the 
diagonal brace E, as and for the purpose set forth ” 

To interpolate into this fourth claim, by force of the words “as and for 
the purpose set forth,”’ the shank B, as an essential part of the combina- 
tion, would be to render the fourth claim the same as the third, and there- 
fore invalid. 

The draw-bar had been attached to the scraper before the shank B was 
devised and the diagonal brace had been attached to the scraper or draw- 
bar betore the shank B was interposed to insure accuracy of position. 
The patentee knew that the draw-bar could be bolted to the scraper with- 
out the shank, and that the draw-bar and diagonal brace could be bolted 
together without the shank, or that they could both be bolted to the scra- 
per without the shank B A look at this shank B shows that it was 
merely a mechanical means to insure an exactness in the position of the 
scraper in reference to the draw-bar and brace—or in the words of the 
patentee, “perfect accuracy in the ‘set’ of the scraper is secured, an es- 
sential feature of my invention.” And as this perfect accuracy in the “set” 
of the scraper was an essential feature of his invention he claimed the 
means to produce it, in the first claim of the original and in the third of 
the reissue. 

Now, as this “accuracy of the set of the scraper” depended upon the 
position of the scraper with the draw-bar and the brace, and as it was evi- 
dent that these three might be placed in the proper relatidn without the 
interposition of the shank, and be simply bolted together, the patentee 
claimed in the fourth claim the combination of these three elements, with- 
out the shank. By so doing he indicated his intention to keep the shank 
B out of the combination claimed in the fourth claim. This shank *B is 
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not necessarily a part of this combination, for the combination can be con- 
strncted and operated as well without it as with it. But the car body and 
the pivots and manner and plan of pivoting the draw-bar and brace are 
necessary, because the combination cannot be used or constructed with- 
out them. Therefore the shank B should not be interpolated into the 
claim, while the others should. 

In construing a patent, the Court should proceed in a liberal spirit, so 
as to sustain the patent, and the construction claimed by the patentee 
himself, if this can be done consistently with the language he has employed. 

Tondeur vs. Stewart, supra, 

As to the infringement: 

To constitute identity of invention, and therefore infringement, not 
only must the result obtained be the same, but in case the means used for 
its attainment is a combination of known elements, the elements combined 
in both cases must be the same, and combined in the same way, so that 
each element shall perforin the same function, provided, however, that the 
differences alleged are not merely colorable, according to the rule forbid- 
ding the use of known equivalents. 

Electric Railway Signal Co. vs. Hall R. Signal Co., 114 U. S. 87, (96). 

In determining the question of infringement, the Court or jury are not 
to judge about similarities or differences by the names of things, but are to 
look at the machines, or their several devices or elements in the light of 
what they do, or what office or function they perform; and to find that 
one thing is substantially the same as another, if it performs substantially 
the same function in substantially the same way to obtain the same result, 
always bearing in-mind that devices in a patented machine are different, 
in the sense of the patent law, when they perform different functions, or 
in a different way, or produce substantially a different result. 

Cantrell vs. Wallick, 117 U. S. 689, (695). 
Lake Shore R. Co. vs Car Brake Shoe Co, 110, U.S. 229, (238). 

In the case before the court, the comparision between the device des- 
cribed in the complainant's patent (p. 43, or 49 of Exhibits) and claimed 
in the fourth claim, and the device used by the defendant can easily be 
made. 

It is stipulated by and between the counsel for respective parties that 
defendant is licensed under James N. Clark's patent on track clearers No. 
189,696, dated April 17, 1877, (p- 37, of record.) 

The complainant also introduced in evidence a model of the device 
used by the defendant, marked “Complainant’s Exhibit A.” 

The defendant's witness, on his direct examination (Int. 22, p. 37 of re- 
cord) after describing the construction of the device patented by Clark, 
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states that—“‘ The structure in Complainant’s Exhibit A” contains the 
elements thus described, combined in the manner described, to produce 
the result intended in the patent.”’ 

His cross-examination (p. 38, of Record) on this point was as follows: 

x Int. 25. Do you find in Complainant's Exhibits A, which you say 
is constructed in accordance with the Clark's patent, the combination of 
the draw-bar and scraper with a diagonal brace? 

A. I find in the said exhibit the combination of a draw-bar, a scraper 
and a diagonal brace. 

x Int. 26. What is the use of these three separate elements, and 
what is the result of the combination? 

A. In complainant’s “Exhibit A,” the draw-bar and brace are used 
to hold the scraper in front of the wheel of the car as it moves along a 
track, and to permit in the scraper such vertical movement as may be re- 
quired for the scraper, which performs the usual function in such struc- 
tures—that is, the removal of obstructions from the track. 

x Int. 27. In the “Complainant's Exhibit A,” are the draw-bar and 
brace pivoted in the same axial line? 

A. They are fast to a bar pivoted at its outer ends in bearings fast to 
the bottom of the car or platform. : 

x Int. 28. Can the scrapers in that device be lowered and raised 
without disturbing the vertical position thereof with relation to the track ? 

Objected to as immaterial.) 

A. The vertical movement of the said scraper is in a plane extending 
always across the track and without lateral displacement of the scrapers 
from the track. 

This shows that the defendant's witness considered that it used the 
combination of the fourth claim of complainant's patent, in the device 
shown in “Complainant's exhibit A.” It is also evident that it was used 
for the same purpose. The elements each perform the same function in 
both, and the combination produces the same results. 

A comparison of the “Complainant's Exhibit A” (which represents 
the defendant’s device) with Day's patent, shows: that the draw-bar is 
attached to the bottom of the car near its front end, in advance of the 
wheels, and in the line of draft, or nearly so, and that it is secured at its 
other end to the scraper; that it performs the same office as the draw-bar 
in the patent; that the diagonal brace resists lateral pressure against the 
scraper; that the draw-bar and diagonal brace permit of the raising and 
lowering of the scraper, without changing its vertical position over the 
track; and that the scraper sets diagonally across the rail and removes 
any obstructions from the track by crowding it outside and off the rail. 
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To fasten the draw-bar and the diagonal brace to the same straight 
bar, and pivot that at its ends, and then try to show that such a method 
of pivoting these bars is different from pivoting them in the same axial 
line, is sheer nonsense, for it is only putting in the axis bodily instead of 
supposing it to be there. It is making the axial line tangible. 

The defendant has endeavored to show that the scrapers in the device 
used on its cars, are held down on the track by the spring of the draw-bar 
and brace, instead of being held down by its own weight, as in complain- 
ant’s patent. If this was the case, (which we deny) it would not help 
their case in the least, for it has been held from time immemorial, that in 
mechanics, a spring was the equivalent of a weight, and that the substitu- 
tion of one for the other was a mere colorable change, and would not 
avert an infringement. But these scrapers in defendant's device, rest on 
the track by their own weight, and will remain there until they meet with 
an obstruction too large to be removed by them. The patentee says: 
‘For use the rack-rod is unhooked, and drawn upwardly, till the scrapers 
rest in the required position upon the track, when the rod is hooked in 
the loop by one of the projecting notches d, thus keeping the scrapers 
down on the track.”’ 

This implies that they would not stay on the track without being held 
there, but it is evident that there is nothing in the device itself to cause 
them to leave the rail. The force which lifts the scraper from the rail is 
an external and accidental one, and may or may not be applied; therefore 
the scrapers rest on the rail by their own weight. 

Clark attempted to make his scraper unyielding in certain particulars, 
that is, the connection between the combination of the draw-bar, the brace 
and the scraper, and the combination for raising and lowering the scraper 
was solid. 

The action of the rack-rod on the lever, and the action of the lever 
on the draw-bar and brace are poSitive. That is, if the end of the rack- 
rod is drawn up, the ends of the draw-bar and brace go down, and the 
scraper with them. When the rack-rod is drawn up and hooked on the 
link, the position of the scraper on the rail is fixed and permanent. If 
this lever, for the rack-rod and the draw-bar and brace, constituting a 
lever fulcrumed on the bar pivoted to the car, is rigid in its whole extent, 
the action of the scraper on any obstruction on the track would be pos- 
itive. The obstruction would have to be removed or the scraper would 
break. 

To avoid this difficulty Clark made the draw-bar and diagonal brace a 
vertical spring. He says, “ By having the arms and braces which support 
the scrapers constructed of spring steel, made thin to be quite elastic, they 
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will yield to the upward pressure when the scrapers strike any immovable 
obstruction and permit such scrapers to ride easily, and without injury 
over the same, without disturbing the position of the rack rod.’ 

Here it is admitted that the function performed by the spring in the 
draw-bar and brace of the Clark patent, is the same as that performed by 
the weight of the scraper and the draw-bar and brace of complainant's 
patent, and shows that this is a mere colorable change as far as the com- 
bination claimed in complainant’s fourth claim is concerned, and is not 
such a change as will avoid an infringement. ‘The complainant’s scrapers 
pivoted to the car and resting on the rail by their own weight, yield to the 
upward pressure when the scrapers strike any immovable obstruction, and 
permits such scrapers to ride easily and without injury over the same, 
without disturbing the position of the device for raising and lowering them. 
Pressure in a machine may be produced by a spring or by a weight, and 
where that is so, the one is a mechanical equivalent for the other. 


Imhaeuser vs. Buerk, 1o1 U. S, 647, (656). 


If the rack-rod in the Clark device became by chance unhooked from 
the loop in the standard on the platform, the scraper, the draw-bar and 
the brace would perform the same function and in the same manner as the 
same elements in the complainant's patent; or if the rack-rod is broken 
off, then the scrapers would operate as the scrapers in the complainant s 
patent—by their own weight. 

Can the infringement or non-infringemen of the complainant's patent 
depend upon the rack-rod being hooked up or not? 

This is too slight a change to avoid an infringement, when the costruc- 
tion and operation of the device in other respects is the same. 


Ives vs. Hamilton, g2 U. S. 426, (430). 


Clark devised a way of raising the scrapers from the track, but that 
invention, (if it was invention,) did not authorize him to use the prior in- 
vention secured to the complainant by the fourth claim of the patent in 


suit. 


Cantrell vs. Wallack, 117 U. S. 689, (694). 


There is another thing which should be :onsidered in relation to the 
Clark patent, which tends to show that he or the office did not regard the 
sub-combination of the spring, draw-bar and spring brace with the scraper, 
as anything new; that is, that he did not claim it as his invention, or that 
if he did the office refused it. It was merely substituting the spring, one 
well known mechanical means, for the weight, another well known means, 
to perform the function of keeping the scraper on the track as in the 
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Day patent, which was an old machine at the date of the Clark patent, 
and such a change is not patentable. 


The defendant uses a track clearer made under the Clark patent, and 
the device it uses contains the combination of the fourth claim of -om- 
plainant’s patent, viz, the scraper bolted to the draw-bar and diagonal 
brace to clear the track, the draw-bar pivoted to the body of the car in 
front of the wheel, and the diagonal brace pivoted to the car in the same 
axial line as the draw-bar, to permit the scraper freely to rise and fall, and 
maintain its position over the track, to clear the track, and to resist lateral 
pressure. These elements perform the same functions as the same ele- 
ments in the complainant's patent, and in the same way, and produce the 
same results, and therefore infringes complainant's patent. 


Imhaeuser vs. Buerk, to1 U.S 647, (655 and 656). 


Therefore we submit, may it please your Honors: 


That the fourth claim of the complainant's patent, which is, “ The 
combination with the draw-bar C, and scraper A, of the diagonal brace E, 
as and for the purposes set forth,” should be so interpreted as to make it 
a valid claim for a useful invention, by adding thereto, as comprised in 
the words, “as and for the purpose set forth,” the bottom of the car and 
the peculiar place and manner of pivoting the diagonal brace. 


That when so interpreted, that it is not anticipated by any of the pat- 
ents introduced as anticipations 

That none of the patents cited for plows and harvesters would suggest 
to any one looking at them the complainant's device, and that they are 
not anticipations, for in addition they do not show anything like this com- 
bination. 

That none of the patents for railway track clearers introduced in evi- 
dence as anticipations, show the device claimed in the fourth claim of 
complainant's patent, and therefore do not anticipate it. 

That when so interpreted, the fourth claim, in the state of the art, in- 
volved invention in the combination of the draw-bar and the scraper with 
the diagonal brace so pivoted in the same axial line to the car as to allow 
the draw-bar and diagonal brace to move vertically in the same plane, and 
carry with them the scraper, which would at all times preserve its vertical 
position over the track. 

That the defendant uses. the same elements in the same way, to pro- 
duce the same results as those shown and described in complainant’s pat- 
ent, and claimed in the fourth claim, and that such use is an infringement 
upon the complainant’s fourth claim of his patent. 
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May it please your Honors, 


We therefore submit, that the decree of the Court below should be re- 
versed, and that the complainant's should have a decree in accordance 
with the prayer of his bill. 


CHARLES J. HUNT, 
Of Counsel for Appellant. 
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Supreme Court of the United States. 
OCTOBER TERM, 1888. 
No. 290. 


AUGUSTUS DAY, APPELLANT, 


(COMPLAINANT BELOW.) 
7S. 


THE FAIR HAVEN AND WESTVILLE RAILWAY 
COMPANY. 


(DEFENDANT BELOW.) 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF CONNECTICUT. 


WM. EDGAR SIMONDS, Defendant’s Counsel. 


Explanation of the Case. 


THIS is a suit in equity brought by Augustus Day, of Detroit, 
Mich., against the Fair Haven and Westville Railroad Company, 
of New Haven, Conn., for alleged infringement of the fourth claim 
of Augustus Day’s reissued patent for improvement in railway 
track cleaners, No. 8,388, dated August 27, 1878, based upon 
original letters-patent .No. 125,547, dated April 9, 1872. The 
bill of complaint originally included Day's patent No. 190,563, 
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dated May 8, 1877, but the issue came to be restricted to the 
fourth claim of said reissued patent, by a stipulation, as follows: 
(Record page 19.) 7 
“ It is stipulated between the parties hereto that the complainant seeks to make ho 
recovery under his patent No. 190,563, dated May 8, 1877; and that complainant does 
not seek to recover, except under the fourth claim of reissued patent No, 8,388, but 
that this stipulation shall have the same effect as though complainant amended his bill 


in these particulars,” 


Therefore, the only claim in issue is the fourth claim of said 
reissued patent. That claim is as follows: 


“4. The combination with the draw-bar C and scraper A, of 
the diagonal brace £, as and for the purpose set forth.” 


The defense is that this claim lacks patentable novelty unless it 
be construed to include parts not mentioned in the claim, in 
which latter case no question of infringement can arise. 


The court below decided that the claim does not cover patent- 
able novelty, (record page 50.) 


Defendant is simply a user of the device complained of as an 
infringement The track clearers, which defendant uses and which 
are complained of as infringements in this case, are manufactured 
by George C. Tracy & Co., of Cleveland, Ohio, under the 
authority of the following letters-patent : 

James Sheridan, Track Clearer, No. 35,066, Kooall 2: 22, 1862. 

Samuel A. Otis, Track Clearer, No. 78,537, June 2, 1868. 

James N. Clark, Track Clearer, No. 189,696, April 17, 1877. 


The defendant's right under the Clark patent is established by a 
stipulation to be found on page 37 of the record, which is as_ 
follows : 


** It is stipulated by and between the counsel for the respective parties that defend- 
ant is licensed under James N, Clark’s patent on Track Clearer No. 189,696, dated 
April 17, 1877.” 


Defendant's right under the Sheridan and Otis patents is estab- 
lished by the testimony of Hoadley P. Ives, president of the 
defendant corporation, to be found on page 48 of record, wherein 
it is shown that defendant's track clearers are purchased of George 
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C. Tracy & Co.,—this is to be taken in connection with “ Defend- 
ant’s Exhibit Otis’ License to Tracy,” and “* Defendant's Exhibit 
Sheridan's License to George C. Tracy & Co.,” (pages 45-49 
Exhibits.) 


Defendant's track clearer, which seems to be fairly shown in the 
model, Complainant’s Exhibit A, is made in exact accordance with 
the description and drawing contained in said patent to James N. 
Clark, No. 189,696, dated April 17, 1877. It may be well to 
state right here that with regard to the state of the art in question, 
as it existed at the time Day took the original of his reissued 
patent in suit, that complainant’s and defendant's track clearers 
are built upon two radically different ideas or systems: the funda- 
mental idea or principle of complainant's track clearers is that they 
shall be such as are—to quote from Day's reissued patent— 
“resting upon the track, when in operation, wholly by their own 
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weight ;” the fundamental idea or principle of the defendant's 
track clearers is that they shall not rest upon the track wholly by 
their own weight, but shall be pressed down thereupon by elastic 
steel arms: this difference in the fundamental idea or principle of 
construction necessitates a corresponding difference in construc- 
tion. Probably the fact has little pertinence in the discussion of 
this case, for there is absolutely nothing in the nature of patent- 
able invention in the device described in Day’s reissued patent, 
and referred to in its fourth claim, even though Day chose to use 
that exact device, but it is well enough for the court to under- 
stand that there is nothing in the nature of a servile copy of com- 
plainant’s ideas in the track-clearers used by defendant. 


CONSTRUCTION OF SAID FOURTH CLAIM AND THE 
FUNCTION OF THE DEVICE COVERED BY IT. 


Said fourth claim is:— 


“ The combination with the draw-bar C and scraper A, of the 
diagonal brace £, as and for the purpose set forth.” 


There ought to be no doubt as to what this claim covers. It is 
broadly a claim to the combination of (1) the draw-bar, (2) the 
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scraper, and (3) the diagonal brace. The claim makes no reference 
to the connection of these parts with the car, no reference to the 
peculiar manner in which they are combined, to wit, through the 
agency of the peculiar casting marked “B” in the drawings, and 
no reference whatever to the manner of pivoting. From com- 
plainant’s point of view, the draw-bar and the scraper, as a part of 
a track clearer, are confessedly old: the mew element he contends 
for is the diagonal brace, and this he thinks gives patentability to 
the combination. With this understanding of complainant's posi- 
tion, let us see what his experts say as to the scope of this claim 
and as to the function of the diagonal brace. 


Isaac DeGraff’s testimony, complainant's witness. 
(Record page 20.) 


Int. 27. Task you now to compare complainant's Exhibit A with the fourth claim 
of complainant's Exhibit B, and tell us whether or not you find the elements described 
in said claim in Exhibit A ? | 

Ans. I find parts corresponding to the draw-bar C, the blade A, and the diagonal 
brace E, as shown in the drawing and described in claim four (4.) 

Int. 28. State whether or not in your opinion the arrangement of the elements you 
have named in complainant’s Exhibit B, perform substantially the same functions as 
the corresponding elements named in the fourth clause of the claim in complainant’s 
Exhibit A? 

Ans. So far as I can see they do. 

X-Int. 29. Please to state fully and exhaustively each and every utility which 
flows in complainant’s patented device, from the presence of the combination of the 
draw-bar C, scraper A, and the diagonal brace ? 

Ans. As I understand the action of these parts the draw-bar C performs the office 
of drawing the blade A along the track, and in the performance of that office it is 
assisted by the brace E ; but that brace also performs another office—that of prevent- 
ing the blade A from being removed from the track by the side thrust, and in my 
judgment that is the whole office of the different parts, 

X-Int. 30. Then, in your judgment the special utility of the diagonal brace E is 
that of strengthening and supporting the scraper against a side thrust ; is that correct ? 

Ans. It performs both offices, you cannot separate the one from the other; it 
assists in the direct draft, and at the same time acts as a brace to resist the side 
thrust ? 

X-Int, 31. Do you consider either of those offices more important than the other, 
practically ? 

Ans. Yes; I think in view of the fact that there is a direct line, of strain through 
the draw-bar C, that the most important office of the diagonal brace is to prevent 
lateral movement of the blade A, from the track. 

X-Int. 34. Then as I understand you, the improvement described in complain- 
ant’s reissued patent, recited in the fourth claim, is present in substance whether the 
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manner of pivoting be such as is shown in the patent, or be such as is shown in com- 
plainant’s Exhibit A ? 

Ans __I think so, sir. 

<-Int. 35. And is also present whether or not the part B be present ? 

Ans. It is my judgment that in considering the office performed by the draw-bar 
C and the brace E, that not only the part B_ but the blade A, might be left out of the 
question ; the office of the draw-bar C and brace E are the same in my judgment in 
both cases if attached to any blade in any way that I could imagine, so long as the 


attachment is made. 


Isaac DeGraff’'s testimony in rebuttal. 
' (Record page 22) 

x Int. 12. In your view of the matter is the shank B, described in the Day reissue 
patent, essential to the presence of the improvement described in the Day reissue and 
referred to in the fourth claim ? 

Ans. I consider it as merely a mechanical convenience for fastening the parts 
mentioned in the claim rigidly together. lcan explain that more fully by saying that 
Mr. Day now makes them without the presence of the part B, as a separate piece. 

X-Int. 13. In your view of the matter, is it or not essential to the presence of the 
improvement described in the Day reissue and recited in the fourth claim, that the 
draw-bar C, and diagonal biace E, should be pivoted at their front ends independently 
of each other ?’ 

Ans. I do not consider that it is material how they are pivoted, so that the pivotal 
action is on the same line, horizontally in one direction and at right angles with the 
line of motion of the car in the other. 

<-Int. 14. Is even that essential ? 

Ans. I consider that it is essential; that they shall be pivoted so that in lifting 
the scraper shall be raised, if I may so express it, vertically from the track; in other 
words, so that when the scraper ts lifted from the track it shall not be moved laterally 
in either direction. 

<-Int 15. Then you would attach to the fourth claim by construction the condi- 
tion as to these pivots being “on the same axial line” that is expressed in words in 
second claim ? 

Ans. I should consider it essential that that should act on the same axial line. 


Adolph Barthol’s testimony, complainant's witness in rebuttal. 
(Record page 26.) 

-Int. 28. Is it essential to the presence of the improvement described in the Day 
reissue, and recited in the fourth claim, that the scraper should be that particular kind 
of scraper which is shown in the drawings of the Day reissue and therein lettered A? 

Ans. As far as the fourth claim of the Day reissue patent is concerned, it is not 
essential at all how the scraper A is constructed. 

<-Int. 29. Is it essential to the presence of the improvement described in the Day 
reissue, and recited in the fourth claim, that the shank B should be present ? 

Ans. No, Ido not think it is. The presence of the shank B is immaterial, so far 
as the fourth claim is concerned, and forms nothing but a part of the scraper. It is 
obviously used in connection therewith to get greater facilities for construction, and 
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connecting the same with the brace and draw-bar ; and it clearly would not alter the 
function of the device, if the draw-bar and brace were directly attached to the scraper 
without the intermission of the shank. 

X-Int 30. What is that element of the Day improvement that you find in the Elliott 
patent ? 

Ans. The Elliott patent has a scraper. 

X-Int. 31. Is it essential to the presence of the improvement described in the Day 
reissue, and recited in the fourth claim, that the forward ends of the draw bar and diago- 
nal brace be pivoted independently of each other? 

Ans. No, there is no such necessity ; both are secured tu one object, that is the 
scraper, and if one is turned upon its pivot, the other is turned in the same degree, 
therefore, if the pivotal point of the two were connected by a shaft, the parts would 
operate in the same manner. 

X-Int. 32. Relative to the improvement described in the Day reissue in suit, and 
recited in the fourth claim, what is the whole function of the diagonal brace E ? 

Ans. It is to firmly brace the track clearer against any possible side motion created 
by the angular position with which it acts upon the obstruction when drawn along the 
track. It is clear that a great portion of the resistance which the debris or obstacles 
exert upon the blade of the track clearer will create a heavy lateral pressure, which 
has to be resisted entirely by the lateral brace. In addition to this function. the lateral 
brace has to accommodate itself to the vibrations of the draw-bar, created by a rise or 
fall in the track ; it is therefore necessary that both be upon the same plane, so that 
they may swing together. The way the draw-bar and the brace are combined with the 
scraper in the Day patent, the bracc is such as is always effective, no matter whether 
the scraper raises or lowers from the car. 

X-Int. 33. Is it perfectly easy in the device of the Day reissue to make the draw- 
bar C large enough to furnish all requisite strength for drawing the scraper ? 

Ans. I don’t think it has anything to do with the principle of construction involved 
in the fourth claim, and I think it is merely a matter of proper proportion and arrange- 
ments of the parts to effect the desired purpose. 

<-Int 74. Can you easily make the draw-bar C large enough to draw the scraper ? 

Ans. I think the construction is adapted to admit any size,of draw-bar. 


In view of this testimony there can be no doubt as to the view 
that complainant takes of his claim. In complainant's view his said 
fourth claim is a claim broadly to the combination of (1) the draw- 
bar, (2) the scraper and (3) the diagonal brace, without reference 
to the form or shape of either, without reference to any particular 
manner of combination and without reference to any particular 
manner of pivoting the draw-bar and brace at their front ends. 
Defendant coincides in this view of the claim and believes that it is, 
and is intended to be, a claim broadly to the combination of the 
three elements, draw-bar, scraper and diagonal brace. It is very 
clear from an even cursory examination of the device referred to 
in this fourth claim, as it is perfectly clear from the evidence upon 
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that point given by complainant’s experts, that the whole office of 


the diagonal brace is to prevent lateral displacement of the scraper. 
In other and common language, this diagonal brace is simply the 
well-known corner brace which has been used in framing houses, 
and in other structures from time immemorial. If the court will 
refer for one moment to one of the patents under which defendant's 
track clearers are made, that of Samuel A Otis, No. 78,537, dated 
June 2, 1868, antedating complainant's invention by some four 
years, the first glance at it will show that it has the draw-bar and 
the scraper pivoted underneath a car, and operating precisely as 
complainant's draw-bar and scraper operate, for precisely the same 
purpose. Defendant will contend when the more specific consid- 
eration of this patent is reached, that it also shows the diagonal 
brace, but this patent is not now referred to for that purpose. It 
is now referred to for the purpose of showing that all of the 
patented combination, except the diagonal brace, are clearly old, 
so that the court may clearly understand that the zew element in 
the patented combination which complainant contends for, is the 
diagonal brace. And in this connection defendant desires the 
court to note that the whole function ascribed to this diagonal 
brace by complainant's experts, and its whole function as a matter 
of fact, is simply that of the corner brace which has been used 
from time immemorial in numberless structures, and particularly 
in house framing. 

Court below says: ‘ The fourth claim is for a scraper and a 
draw-bar in the line of the draft, irrespective of the method of 
pivoting scraper and draw-bar together or the method of raising 
and lowering either, and a diagonal brace, irrespective of the 
method by which it is fastened to the draw-bar or to the car, 
except that the bar and the brace must be pivoted on the same 
axial line. The scraper and the draw-bar were both old. The 
only part of the combination which is claimed to be new is the 
diagonal brace to enable the scraper to be kept in its place on the 
track.” (Record page 51.) 
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THE PRIOR ART. 


The Scofield Patent, 
(Exhibits page 1.) 

This is a patent on sulky-plows, No. 21,630, taken by B. B. 
Scofield, September 28, 1858. The parts to which we call the 
attention of the court are, the “ plow-beam” A, the plow J, &, 
the “‘ brace 7” and the “axle O.”’ The plow is attached to the plow- 
beam ; its function is of course analogous to that of the scraper; 
the plow, of course, rises and falls as it passes over stones and 
other obstructions precisely as the railway scraper rises and falls 
for the same purpose. The plow-beam 4A, serves the same pur- 
pose as the draw-bar of the railway scraper, unless pushing be a 
patentably different thing from pulling. ‘‘ Brace 7” is the diagonal 
brace of the Day patent. The beam A and the brace 7 are both 
fast to the axle O (as are Day’s draw-bar and diagonal brace) and 
this axle O is an axle that rotates or rolls freely, being journalled 
for the purpose, at its ends, in the two main wheels of the sulky- 


plow. 


Charles L. Burdett's testimony, defendant's witness. 
(Record page 33 ) 

Int. 5. Please to examine the specification and drawings of Defendant's Exhibit 
Scofield patent and say whether or not in your opinion, said Scofield patent shows and 
describes substantially what is described in the reissued patent in suit and referred to in 
the fourtn claim; on a supposed construction of that claim which makes it cover 
broadly the combination of the draw-bar, the scraper and the diagonal brace, without 
reference to the particular manner in which those parts are combined, as described in 
the reissued patent in suit, 

Ans, Ihave examined the Scofield patent and find in that patent the combination 
of a draw-bar, or its equivalent,a scraper, or its equivalent, and a diagonal brace. 
The function of the diagonal brace in the combination is to prevent lateral displace- 
ment of the draw-bar and connected scraper or equivalent with respect to the path of 
the wheeled vehicle to which it is attached. 


Let us see how complainant treats this reference in rebuttal. 


Isaac DeGraff's testimony in rebuttal. 
(Record page 22.) 
Int. 3. Will you look at the patent of B. B. Scofield, for a wheeled plow patented 
September 8, 1858, and state if you find in such patent the device covered by the 4th 


claim of the Day reissue ? 
Ans. I do not. 
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This is all that this expert says upon this point and no living 
mortal knows why he does not find in the Scofield patent the 
device covered by the fourth claim of the Day reissue. Probably 
if pushed upon this point he would say that Scofield’s plow is not 
Day’s scraper and that Scofield’s beam A pushes the plow while 
defendant’s draw-bar draws the scraper. That is all that any one 
can say and when said it amounts to nothing. 


Adolph Barthol’s testimony in rebuttal. 
(Record page 24.) 
Int. 19. Will you look at the patent to B. B. Scofield, wheel plow, No. 21,630, 
and state if you find in such patent the device covered by the fourth claim of the Day 
reissue ? 


Ans. I do not. 


The above was all that was intended by complainant to have 
this expert say about the Scofield patent, but we were a little in- 
quisitive and we asked him certain other questions, to wit: 

Int. 35. In the device of the Scofield patent, are the plow-beam A and the brace 
j, pivoted on the same axial line, to wit: the axis of the wheels? 

Ans. They are not pivoted at all 

Int. 36. Is the beam A free to rise and fall at the front end ? 

Ans. Certainly. 

Int. 37. Where then is the pivot ? 

Ans. It is combined with a rolling axle, but an object to rise and fall at one end 
dloes not necessarily need a pivot. 

Int. 38. Is the brace j, also combined with the same rolling axle ? 

Ans, Yes. 

Int. 39. Does the brace j terd to prevent lateral displacement of the plow as it 
rises and falls? 

Ans. No, the rising and falling of the plow is controlled by different devices, viz., 
the lever H, operated by the plowman from his seat. 

Int, 40. Independently from the adjustment of the plow, wherein the lever H is 
used, does not the plow rise and fall with the plow beam, vibrating as you call it, with 
the rolling axle ? 

Ans. Certainly it does. 

Int. 41. And in such vibration of the plow, does or not the diagonal brace j tend 
to prevent lateral displacement of the plow? 

Ans. No, it does not; that lateral brace j is simply used, as in thousands of other 
plows and vehicles of all kinds, to combine the outer end of the axle to the draft pole, 
as the draft pole is all on one side of the vehicle, and without such brace no stiff truck 


could be obtained. 


This testimony needs no special comment. It is clearly disingen- 
uous to the last degree. When this expert says that the “ brace 
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Jj” las no tendency to prevent lateral displacement of the plow, 
with reference to the remainder of the whole machine, he says 
what everybody knows to be untrue, and grossly untrue. 

The side pressure upon a plow is more than fifty times as great 
as any side pressure that is likely to be put upon a scraper or snow- 
plow attached to a street car, and in such a structure as that of 
Scofield, if there were not such a diagonal brace as the ‘* brace 7” 
used, the cdraw-bar or plow-beam would very soon lose its proper 
direction or alignment with reference to the axle of the two main 
wheels. The diagonal brace of the Scofield sulky-plow has very 
much more to do in preventing lateral displacement than has the 
diagonal brace in Day’s track clearer. This fact is perfectly 
obvious to any person with common sense, and Barthol’s statement 
to the contrary simply discredits himself. 


The Sheridan Pateut. 
(Exhibits page 5.) 

The claim in suit is anticipated in the patent of James Sheridan 
for Track Clearer, No. 35,066, dated April 22, 1862, which is one 
of the patents which defendant is licensed to use. 

In that drawing the scraper is lettered “A” and the specification 
says: “ The plow is represented in the drawing by X. It is 
secured to the lower end of the beam ¥.” This beam F is the 
draw-bar, and although it rests vertically when not in use, it rests 
obliquely when the scraper is pushed backward by meeting any 
obstruction on the track, The specification says: ‘‘ The beam F 
is arranged so as to be capable of a vertical motion and also a 
vibrating one. Its upper end is suspended by pivots.”” These 
pivots in the drawing are lettered r, The draw-bar and scraper 
have diagonal braces on each side and these are lettered a; on this 
point the specification says: ‘ To keep the scraper on the track, 
it is necessary to brace it laterally and the braces fulfilling this 
function must be so arranged as not to interfere with its free action 
in other respects. To this end I fit the clamp G loosely around 
the beam and from it carry two braces a, a, on each side of the 
beam to a hinged joint v, (in dotted lines) on each side of the 
brackets Y. There are four braces in all which converge from the 
clasp to the point v, in one direction, and diverge from the clasp 
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to the same point in the other, as shown in figures 2 and t. By 
this means the beam is firmly braced on each side and at the same 
time left perfectly free to raise and fall and to vibrate longitudinally 
on the pivots 7.” 

This Sheridan patent clearly shows the combination of draw-bar, 
scraper and diagonal brace, each used for the same purpose as the 
same elements are used in the device of the Day patent, and the 
entire combination of these elements in the Sheridan patent pro- 
duces the same result as does the entire combination in the Day 
patent in substantially the same way. 

The only difference that can be pointed out, is, that in the 
device of the Day patent the draw-bar always rests in an oblique 
position, while in the device of the Sheridan patent the draw-bar 
sometimes lies obliquely and sometimes lies vertically. The Sher- 
idan draw-bar lies vertically when not in use, but it necessarily 
assumes the oblique position the moment it is put to use and 
strikes an obstruction on the track: this difference is of course 
an entirely immaterial one. 


Charles L. Burdett’s testimony. 
(Record page 33 ) 


Int. 6. Please to examine the specification and drawings of Defendant's Exhibit 
Sheridan 1862 patent, and say whether or not in your opinion, said Sheridan 1862 
patent shows and describes substantially what is described in the reissued patent. in 
suit, and referred to in the fourth claim; on a supposed construction of that claim 
which makes it cover broadly the combination of the draw-bar, the scraper and the 
diagonal brace, without reference to the particular manner in which those parts are 
combined as described in the reissued patent in suit. 


Ans. I have examined the Sheridan 1862 patent and find in combination, a draw- 
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bar, with a connected scraper and a diagonal brace to hold the scraper from lateral 


displacement. The draw-bar is represented as having a nearly vertical position but 
none the less serves as 2 draw-bar, and diagonal braces are arranged upon each side of 
the draw-bar or “beam F”: so that the device contains the elements—a draw-bar, 
diagonal brace and scraper combined for the same purpose as in the patent in suit. 

The scraper in the reissued patent in suit is held down wholly by its own weight 
upon the track, whereas the scraper in the Sheridan patent is held down by means of a 
spring K; but the broad combination of the three elements, draw-bar, scraper, and 
diagonal brace are undoubtedly present in the Sheridan device. Athough this spring 
K may also act in the combination as a species of draw-bar pushing against, instead of 
pulling upon the scraper, there is no patentable distinction in the one method of 
operation over the other, or broad difference in mechanical effect. 

Int. 7. In the device described in Defendant's Exhibit Sheridan's 1862 patent, 


suppose the scraper while the car is in motion, strikes an obstruction on the track so as 


I2 


to be forced backward, what is then the position of the draw-bar? (Meaning by 
‘“*draw-bar” the bar to which the scraper is attached.) 

Ans. When the scraper strikes an unyielding obstruction on the track, it is pushed 
back so that the beam is thrown out of its vertical position, and the scraper and con- 
nected beam or bar rise and pass over the obstruction compressing in this movement 
the spring K, which serves to restore the scraper and draw-bar to the position they 
occupied before the obstruction was met. 

Int. 8. When the beam or draw-bar is thus thrown out of its vertical position, 


what position does it assume for the time being ? 
Ans. It assumes a sloping position, out of the vertical. 


~ 


Let us see what complainant has to say about this in rebuttal. 


Isaac DeGraff's rebuttal testimony. 
(Record page 22.) 
Int. 4. Will you look at the patent of J. Sheridan, No. 35,066 dated April 22 
1862, and state if you find in that the device claimed in the 4th claim of the Day 


reissue, 
Ans. I do not. 


Why this witness does not find in the Sheridan patent the device 
claimed in the fourth claim of the Day reissue will always remain a 
mystery, for he does not attempt to tell. 


Adolph Barthol’s rebuttal testimony. 
(Record page 24.) 
Int. 20. Will you look at the patent to J. Slieridan, No. 35,066, dated April 22d, 
1862, and state if you find in that patent the device covered by the fourth claim of the 


Day reissue. | 
Ans. His patent is for a track clearer but does not contain the device claimed in 


the fourth claim of the Day reissue. 


Why this witness does not find in the Sheridan patent the com- 
bination of a draw-bar, scraper and diagonal brace, will also always 
remain a mystery, for he does not attempt to tell. The fact 
remains, however, that the claim in issue is broadly to the combi- 
nation of a draw-bar, scraper and diagonal brace, and that such a 
combination is found in the Sheridan patent. 


The Johnson & Bolton Patent. 
(Exhibits, page 8.) 
The Johnson & Bolton patent, No. 38,229, dated April 21, 
1863, substantially anticipates the claim in issue. The Johnson ’& 
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Bolton device clearly has the pivots, draw-bars and the scrapers 
Uhe draw-bars are lettered “¢" and the scrapers are lettered “ f’ 
The diagonal brace is present in substance and is lettered ‘ 7.” 
This diagonal brace / is not exactly like the diagonal brace of the 
Day device, but it must be remembered that if Day is restricted to 
his exact diagonal brace all question of infringement disappears : 
therefore, any diagonal brace which serves the purpose of prevent- 
ing lateral displacement of the draw-bar, is for the purposes of this 
case the diagonal brace in question. The Johnson & Bolton 
device has such a diagonal brace, and itis lettered / And it runs 
from the draw-bar to the lever marked ‘‘ m”, and necessarily must 
tend to prevent the lateral displacement of the draw-bar and 
scraper. 


Charles L. Burdett’s testimony. 


(Record page 34.) 

Int. 9. Please to examine the specification and drawings of Defendant's Exhibit 
Johnson and Bolton patent, and say whether or not in your opinion, said Johnson and 
Bolton patent shows and describes substantially what is described in the reissued patent 
in suit and referred to in the fourth claim; on a supposed construction of that claim 
which makes it cover broadly the combination of the draw bar, the scraper and the 
diagonal brace, without reference to the particular manner in which those parts are 
combined, as described in the reissued patent in suit. 

Ans. I have examined the specification and drawings of the patent enquired of, 
-and find therein a scraper fixed upon a draw bar, or its equivalent, and held against 
lateral play by a brace. The draw-bar pushes the scraper instead of pulling it, but 
this difference in construction is not one from the use of which any unexpected results 
flow, such as would make one device patentable over the other. It is immaterial, 
patentably considered, whether the scraper is pushed or pulled by the draw bar. 


Let us see what complainant says about this in rebuttal. 


Isaac DeGraff's rebuttal testimony. 
(Record page 22.) 

Int. 5. Will you look at the Johnson and Bolton patent, Track Clearer, No, 
38,229, and state if you find in that patent the device claimed in the 4th claim of the 
Day reissue. 

Ans. I do not. 


Adolph Barthol’s rebuttal testimony. 
(Record page 25.) 
Int. 21. Will you look at the Johnson and Bolton patent, No. 38,229, and state 


whether or not you find in that patent the device covered by the fourth claim of the 
Day reissue ? 
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Ans. IlIis patent is for a track-clearer, but there is no such device used as described 
in Day’s reissued patent and claimed in the fourth claim thereof. 


We shall never know why Messrs. DeGraff and Barthol do not 
find in the Johnson & Bolton patent the combination of a draw- 
bar, scraper and diagonal brace. They say that they do not find 
this combination there, but the reason why, they permit to remain 


a mystery. 


The Hutchinson Patent. 
(Exhibits, page 15.) 

The claim in issue is anticipated in the patent of Samuel 
Hutchinson for improvement in Gang Plows, No. 56,942, dated 
August 7, 1866. The letter 7’ denotes the plow or scraper; the 
letter S denotes the draw-bar (a genuine draw-bar) pulling the 
plow, and the letter JV denotes the diagonal brace. The draw- 
bar and diagonal brace are both fast to the rolling shaft or axle D. 
This patent shows a full and complete anticipation of Day’s so- 
called invention. The only difference that can be pointed out is 
that Hutchinson has a plow where Day has a scraper, but the uses 
of the plow and scraper are analogous, and these patents on track- 
clearers speak of these scrapers sometimes as scrapers and some- 
times as plows; for instance, James Sheridan's patent No. 35,066, 
dated Apr'l 22, 1862, referring to this part says: “ The plow is 
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represented is the drawing by X&. 


Charles L. Burdett’s testimony. 
(Record page 34.) 

Int. 10. Please to examine the specification and drawings of Defendant's Exhibit 
Hutchinson patent and say whether or not, in your opinion, said Hutchinson patent 
shows and describes substantially what is described in the reissued patent in suit and 
referred to in the fourth claim, in a supposed construction of that claim which makes it 
cover broadly the combination of the draw-bar, the scraper and the diagonal brace, 
without reference to the particular manner in which those parts are combined as 
described in the reissued patent in suit. 

Ans. I have examined the said patent and find therein a frame moving upon and 
supported by wheels, bearing, pendant from the frame, a scraper or its equivalent, 
fixed at the end of a draw-bar, or its equivalent, held against lateral motion by a 
diagonal brace. The broad combination of a draw-bar, scraper and brace appear to be 
present in this patent ; provided, as in my opinion is the case, there is ‘no patentable 
difference between pushing and pulling the scraper. 
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Int. 11. I wish to call your attention to this Hutchinson patent from another point 
of view, I take it and letter acertain part S in red ink; I letter another part, in red 
ink, T, and a third part in red ink W. What is the part thus lettered S; what the 
part lettered T, and what the part lettered W ? 

Ans. The letter S denotes a bar arranged longitudinally of the frame of the 
machine and constituting what I should call a side bar of the frame I; the letter T 
denotes a plow attached to the lower end of a standard, which standard is attached to 
the frame S; the part W represents a diagonal brace connecting the bar S witha 
transverse part of the frame of the machine. 

Int. 12. Is or not the bar S pivotally hung at its front end, so that its rear end and 
the plow T are free to rise and fall ? 

Ans. The specification states that ‘“ the ends of the frame I,” (of which the bar S 
is a part,) “rest loosely in frame A the back end of I resting upon the rear crosspiece 
d of A, and the front end resting upon cleats ¢e when I is fully down.” What the in- 
ventor calls a gauge screw passes vertically through the front part of the frame and 
rests upon the cleat, and the frame, if its rear part were lifted, would rock or tilt on 
the end of this screw. The diagonal brace is shown as pivotally connected to the cross 
bar or frame A, and to the side of the barS. This construction permits the bar S to 
be lifted, bearing with it the plow T by means of the connecting standard J. 

Int. 13. Does or not the bar 8 cause the propulsion or movement of the plow ? 

Ans. Yes; if the S is moved it will move the plow T. 

Int 14. With reference to the axle D, is the plow T pushed or pulled ? 

Ans. Itis pulled 

Int. 15. Then considering the combination of the bar S, the plow T,and the brace, 
W, is there or not any need to make any distinction as to pushing or pulling between 
that combination and the combination recited ia the claim in suit ? 


Ans. ‘There ts not. 


Let us see what complainant says about this in rebuttal. 


Isaac DeGraff’'s rebuttal testimony. 
a ' 
(Record page 23.) 
Int. 6. Will you look at the patent of S. Hutchinson, a Gang-plow, No. 56,942, 
and state whether or not you find the device set forth in the fourth claim of the Day 
reissue ? 


Ans. Ido not, 


Adolph Barthol’s rebuttal testimony. 
(Record page 25.) 
Int. 22. Will you look at the patent to S. Hutchinson, gang-plow, No, 56,942 
and state if you find in that patent the device covered by the fourth claim of the Day 


patent ? 
Ans. | This patent is for a gang-plow, and I do not find a single element of the 


claim referred to in Day’s reissued patent. 


As before complainant's experts leave us entirely in the dark as 
to why they do not find in the Hutchinson patent the combination 
of a draw-bar, scraper and diagonal brace., 


The Elliott Patent. 
(Exhibits page 18.) 

The claim in suit is anticipated in C. C. Elliott’s patent for snow- 
scraper for Locomotives and Cars, No. 62,535, dated March 5, 
1867. In that drawing the draw-bar is denoted by the letter c, 
the scraper by the letter 47, and the diagonal brace is also repre- 
sented by the letter c, including a continuation thereof which 
reaches down to the scraper, The opening between these parts 
is filled by the plate marked G, but this is simply an addition to 
the combination in question and not a substraction from it. In 
other words, the whole structure is made solid by this plate. 
Cutting out the center by removing the plate G is, of course, not 
invention or substantial change. : 

Precisely such a claim as complainant now makes was decided 
adversely by Commissioner Paine, wherein he held that a plow 
beam composed of two flanges and an open connecting web, con- 
sisting of flat bars, is not patentable over a prior plow beam the 
same in structure, except that the open spaces are filled by thin 
plates of metal. 


G. Wiard’s Application, 16 Official Gazette, 858, Paine, 
Com’'r. 18€9. 


Charles L. Burdett’s testimony. 
(Record page 35.) 


Int. 16. Please to examine Defendant's Exhibit Elliott Patent. Ona construction 
of the claim in suit which makes it cover broadly the combination of the draw-bar, 
scraper and diagonal brace, does or not this patent show substantially that combina- 
tion ? 

Ans. I have examined Exhibit Elliot Patent and find therein an equivalent of the 
combination enquired of, 


Let us see what complainant has to say about this in his rebut- 
tal testimony. 


Isaac DeGraff's rebuttal testimony. 
(Record page 23.) 


Int. 7. Will you look at the patent to C. C, Elliott, No. 62,535, and state if you 
find in that patent the device claimed in the fourth claim of the Day reissue. 


Ans. I do not find any such device ? 
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Adolph Barthol’s rebuttal testimony. 
(Record page 25 ) 

Int. 23. Will you look at the patent to C. C. Elliott, 62 535. car track clearer, and 
state if you find in that patent the device covered by the fourth claim of the Day 
reissue ? 

Ans. I find in that patent but one of the elements claimed in the fourth claim of 
the Day reissued patent, and no device that could be construed to refer to the fourth 
claim of Day’s reissued patent. 

Int. 30. What is that element of the Day improvement that you find in the Elliott 
patent J 

Ans. The Elliott patent has a scraper. 


As before, these witnesses leave us in the dark as to their 
reasons. 


The Wattles Patent. 
(Exhibits page 21.) 

The claim in issue is anticipated in the patent of H. J. Wattles 
for Wheel Plow, No. 68,673, dated Sept. 10, 1867. In that patent 
the plow or scraper is lettered A, the draw-bar is lettered B and 
the diagonal brace, readily to be seen, is not lettered. 


Charles L. Burdett's testimony. 
(Record page 35.) 

Int. 17. Please examine Defendant's Exhibit Wattles Patent. Do you or not find 
therein a draw-bar pivotally hung at its front end, a plow pulled forward in its work 
by such draw-bar and a diagonal brace preventing lateral displacement of such draw- 
bar, and which might, if need be, aid in the propulsion of such plow ? 

Ans. I have examined Exhibit Wattles patent, and find therein a draw-bar, bear- 
ing a plow and held bya diagonal brace against lateral displacement, the draw bar 


being attached to a cross piece that permits of a rotary motion on its bearings. 


Let us see what complainant says about this in rebuttal. 


Isaac DeGraff's rebuital testimony. 
(Record page 23.) 
Int. 10. Will you look at the patent to H. J. Wattles, No. 68,673, and state if you 


find in that patent the device claimed in the fourth claim of the Day reissue ? 
Ans. I do not, 


Adolph Barthol’s rebuttal testimony. 
(Record page 25.) 


Int. 24. Will you look at the patent to H. J. Wattles, No. 68,673, and state if 
you find in such patent the device claimed in the fourth claim of the Day reissue ? 
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Ans. This patent is for an improvement in gang-plows, and there is no combina- 
tion of elements to compose the device similar to that referred to in the fourth claim of 
the Day reissued patent. 


The Welis Patent. 
(Exhibits page 22 ) 

The claim in issue is anticipated in the patent of E. B. Wells, 
for improved Scraper Attachment, No. 73,212, dated June 2, 1868. 
In the drawing of that patent the “scrapers or plows,” as this 
patentee calls them, are marked D. The diagonal brace is marked 
F. The draw-bars, clearly to be seen, are not specially lettered, 


Charles L. Burdett's testimony. 
(Record page 35.) 

Int. 18. Please examine Defendant's Exhibit Wells Patent, and say whether you 
find therein a draw-bar free to rise and fall at the end where the scraper is attached 
and provided with a diagonal brace against lateral displacement. 

Ans. I have examined the Wells patent enquired of, and find therein shown and 
described a scraper borne at the end of a draw-bar, the other end being connected to 
the bottom of the car and the scrapers held against lateral displacement by a connect- 
ing cross-bar that by means of connected parts, forms also a brace; the scraper being 
free to rise and fall as the device is borne forward in use 


Let us see what complainant says about this in rebuttal. 


Isaac DeGraff’s rebuttal testimony. 
(Record page 23.) 
Int. 8. Will you look ot the patent of EB. B. Wells, No. 72,212, and state if you 


find in that patent, or not, the device claimed in the fourth claim of the Day reissue. 
Ans. I do not 


Adolph Barthol’s rebuttal testimony. 
(Record page 25.) 
Int. 25. Will you look at the patent to E. B. Wells, No. 72,212, and state if you 
find in that patent the device covered by the fourth claim of the Day reissue ? 
Ans. This patent is for an improvement in scraper attachments to cars, and con- 


tains some of the elements of the Day reissue patent, but there is no such combination 
of parts as claimed in the fourth claim of Day's reissued patent. 


The Otis Patent. 
(Exhibits page 25.) 
The claim in issue is anticipated in the patent of Samuel A. 
Otis for Track Scraper, No, 78,537, dated June 2, 1868, which is 
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one of the patents under which defendant is licensed. In the 
drawing of that patent the scrapers are marked B, the draw-bars 
are marked C, and the diagonal braces (spring braces) are 
marked 0. 


Charles L. Burdett's testimony. 
(Record page 35.) 
Int. 19 On this broad construction of the claim in suit already supposed, does or not 
Defendant's Exhibit Otis Patent show that combination ? 
Ans. It does. The scrapers are attached to the lower end of a draw-bar, the draw- 
bar being pivotally connected to the bottom of the car and the scrapers held against 
lateral displacement by means of a rod and a diagonal brace. 


Let us see what complainant says about this in rebuttal. 


Isaac DeGraff's rebuttal testimony. 
(Record page 23.) 
Int. g. Will you look at the patent of Samuel A Otis, No, 78,537, and state if you 


find in that patent the device claimed in the fourth claim of the Day reissue ? 
Ans. I do not. 


Aduph Barthol’s rebuttal testimony. 
(Record page 25.) 
Int. 26. Will you look atthe patent of Samuel A. Otis, No. 73,537. and state if 
you find in that patent the device claimed in the fourth claim of the Day reissue? . 
Ans. No, I do not. I do not think there are elements in this Otis patent which 
correspond with the elements cited in the combination described in the fourth claim of 


: 
Day's reissue. 


The Schnebly, Goodwin and Perry Patents. 


The claim in issue is substantially anticipated in the patent of 
William and Thomas Schnebly, for improvement in Mowing Ma- 
chines, No. 22,203, dated November 30, 1858 (Exhibits, page 
3); also in the patent of William F. Goodwin for Mowing Ma- 
chines, No. 101,120, dated March 22, 1870 (Exhibits, page 29); 
also in the patent of John G. Perry for Mowing Machine, No. 
104,489, dated June 21, 1870 (Exhibits, page 31); and also in the 
patent of John G. Perry, for mowing Machine, No. 104,490, dated 
June 21, 1870 (Exhibits, page 34). These four patents are all for 
mewing machines; all of them have a cutting bar in the place of 
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Day's scraper; all of them have a pivoted bar propelling the cut- 
ting bar and all of them have the diagonal brace. In the Schnebly 
patent this diagonal brace is lettered ¥, in the Goodwin patent it 
is lettered C*; in the first Perry patent it is lettered 1; and in 
the last Perry patent it is lettered J/. 


Charles L. Burdett’s testimony. 
(Record page 36.) 

Int. 20. Please examine Defendant's Exhibits Schnebly patent, Goodwin patent, 
and the two Perry patents and say whether or not you find in each of them a pivotally 
hung bar giving motion or propulsion to an implement at the free end thereof and a 
diagonal rod or brace supporting such bar and implement against lateral displacement 
and capable of assisting in the motion or propulsion of the implement if need be. 

Ans. I have examined the Schnebly patent and find thereina bar pivotally attached 
to a wheeled vehicle bearing on its free end a cutting implement which is held in posi- 
tion by a diagonal brace. In the Goodwin patent I find a bar pivotally connected to 
a wheeled structure bearing at its free end a cutting device, which is held against lateral 
displacement by a diagonal brace pivoted to the axle to which the bar is also pivotally 
attached. In the Perry patent inquired of I find, in each, a bar, or its equivalent, 
pivotally connected to a wheeled structure the bar bearing at its outer and lower end a 
cutting device which is held against lateral displacement by means of a brace or tie 
pivoted to the axle of the structure. 

All of the devices described and illustrated in these patents last enquired of, belong 
to the class of mowers or harvesters, and in each of the devices shown and described 
in the said patents I find, in combination, a draw-bar or its equivalent, pivotally 
attached to a wheeled structure, bearing at its free and lower end an implement that is 
moved along near the ground, and a diagonal brace. So far as the movement of the 
implement on the free end of the main bar is concerned it ts evidently immaterial, if 
patentable difference is sought for, whether the draw bar pushes or pulls it and the 
function of the diagonal brace is plainly identical whether the implement is pushed or 
pulled ; it is used to prevent lateral displacement of the implement at the end of the 
bar and so hold it in a given position with reference to the path of the wheeled 
structure. It is also clear that the substitution of a scraper for a cutter in any of 
these devices broadly considered, would not be invention or involve anything more 


than the most ordinary intelligence. 


Let us see what complainant says about this in rebuttal. 


Isaac DeGraff’s rebuttal testimony. 
(Record page 23.) 
Int. 11. Will you look at the Schnebly patent, the Goodwin patent, and the two 
Perry patents, being for mowers and harvesters, and state if you find in them the 


device claimed in the fourth claim of the Day reissue ? 
Ans. I do not find the device in any of them. 
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Adolph Barthol's rebuttal testimony. 
(Record page 26.) 


Int. 27. Will you look at the Schnebly patent, the Goodwin patent, and the two 
Perry patents, for harvesters and mowers, and state if you find in either of them the 
device covered by the fourth claim of the Day reissue ? 

Ans. These patents are for mowers and harvesters, and I do not find in any one 
the combination of elements that would present a like, or similar device to that 
described in the Day reissue patent and claimed in the fourth claim thereof. 


The Strauss Patent. 
(Exhibits, page 37.) 

The claim in issue is substantially anticipated in the patent of 
Arnold Strauss for Track Clearer, 110,602, dated December 27, 
1870. In the drawing of this patent the draw-bar is denoted by 
the letter A, the scraper by the letter a, and the diagonal brace by 
the letter / The diagonal brace is a spring, but it is an ex- 
tremely stout spring, and from the function it serves its power 
is altogether in excess of any lateral pressure likely to be put 


upon the scraper. 


Conclusion on this Point. 


Among the prior patents offered in evidence by defendant, 
there are those, such for instance as James Sheridan's patent of 
April 22, 1862, (Exhibits page 5), which show the entire combina- 
tion patented to complainant on a construction of the claim fn issue, 
which makes it cover broadly the combination of a draw-bar, 
scraper and diagonal brace, and defendant's counsel has no hesita- 
tion in saying that in his opinion that is precisely what the claim 
does cover and what it was intended to cover. 

But in order to defeat the claim in issue, it is not necessary to 
find this exact combination in the prior art, for confessedly the 
draw-bar and scraper are old, and further confessedly the sole 
object of the diagonal brace is to prevent lateral displacement; in 
other words, it is the well known corner brace used in multitudes 
of structures, not only those shown in the reference but in multi- 
tudes of other structures: this corner brace is old, for instance, in 
house framing, since a time when the memory of man runneth 
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not to the contrary. The use of a brace to hold the draw-bar or 
to hold any other part against lateral displacement or against any 
other kind of displacement, is the commonest kind of a mechanical 
expedient, which would occur to anybody, even to those who have 
no knowledge of mechanical matters whatever. Suggest to any 
man that this draw-bar, or any similar or analogous thing, or even 
a dissimilar and non-analogous thing, needs strengthening in a 
particular direction, and even a won-compos knows enough to 
employ the proper kind of a brace. Complainant's patent is 
clearly void as to this fourth claim in issue for the lack of patent- 
able novelty. 


Some Cases. 


“There are, undoubtedly, cases where a combination may be 
made of parts never combined before where no invention is in- 
volved. Such is the case where a well-known contrivance is used 
to perform a function exactly analogous to that in which it was 
formerly used.” 

Wisner, et al. v. Grant, et al., 7 Fed. Rep. 485, Wallace, 
1880. 


Complainant's patent was for “ an improved suspension ring for 
business cards, so that they can be easily hung against the wall.” 
A ring which was like the patented ring, except that the latter was 
somewhat longer in the shank, had previously been used upon the 
tape of umbrella fasteners. The court said: “Substantially the 
same article is used for two objects, and the new use is quite 
analogous to the purpose for which the article was previously 
used ;” and thereupon dismissed the bill. 

Griffiths, et al. v. Holmes, Booth & Haydens, 8 Fed. Rep. 
154, Shipman, 1881. 


By the court: ‘“ But even if the application of a cinder-notch 
to the cupola furnace was first made by the appellant, the question 
remains whether, standing alone, it implies invention and is patent- 
able. We think this question must be answered in the negative. 
Neither a cupola furnace nor a cinder notch is new. The use ofa 
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cinder notch for drawing off cinders from a blast furnace is as old 
as blast furnaces themselves. The function which the cinder notch 
performs in the process covered by the ‘appellant's invention, is 
precisely the saine for which it is used in a blast furnace. * * 
The application to a cupola furnace for the purpose of drawing off 
the cinder, of the cinder notch used in the blast furnace to accomp- 
lish the same end, would occur to any practical man. When 
applied to a cupola furnace, the same function was performed in 
the same way, by the same means. In making this application 
there was no invention.” 


Vinton, et al. v. Hamilton et al. 21 Official Gazette, 557, 
Sup. Ct., 1882. 


By the court: ‘‘ The first claim which it is contended the 
defendants have infringed, is in these words: ‘(1) An earthen- 
ware saucepan, the bottom of which is rounded and has a regular 
surface of or about an equal thickness throughout, substantially as 
and for the purpose described.’ The answer denies that there is 
any patentable novelty in the plaintiff's invention and also denies 
infringement. 

It is certainly true that the plaintiffs were not the first to dis- 
cover the advantages which earthen-ware vesels possess over 
metallic vessels, for some kinds of cooking. Earthen stew-pans of 
various forms, as the proofs abundantly show, had been in common 
use long anterior to the plaintiffs’ invention. In view of such prior 
use of earthen-ware vessels for culinary purposes, and the admitted 
fact that long before the plaintiff's invention it was a common 
thing to make cast-iron kettles, the bottoms of which were rounded 
and had a regular surface of or about an equal thickness through- 
out, and having lugs or projections for handles, and feet cast 
integral with the body of the kettle, it is a serious question whether 
the plaintiffs have done anything more than to substitute one well- 
known material for another in the production of a well known 
article, which, as was held in Hotchkiss v. Greenwood, 11 How- 
ard, 248, is not the subject of a patent.” 

Scott v. Evans 11 Fed. Rep. 726, Acheson, 1882. 


By the court: “ The provision for upright and horizontal stays 
in the wire cloth case, and the annular and upright stays in the wire 
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cone, are not inventions. They are suggestions which would 
occur to any skilled mechanic in constructing such chambers of 
wire cloth from the very nature of the material and are mere mat- 
ters of workmanship, involving no invention.” 
Nat'l Mfg. Co. et al., v. Myers, 15 Fed. Rep. 237, Matthews, 
183. 


By the court: ‘ Backus, in his first claim, seeks to cover the 
idea of making a casing for his wheel of two plates, in one of which 
plates was cast the opening for the induction and escape pipes. 
It seems to me that if any mechanic had been directed to make a 
wheel case of two plates, which should contain water-tight open- 
ings for the induction and escape pipes, he would have found it 
almost a necessity to cast the openings upon one of the plates, and 
I think there is no invention whatever involved in the idea of cast- 
ing these openings upon one plate instead of casting half or a por- 
tion in one and the other part in the other.” 

Backus Water Moter Co. v. Tuerk, Fr., ct al., 24 Official Gazette, 
994, Blodget, 1883. 


By the court: “‘ There never was a time, in my judgment, since 
the first lock was invented by Tubal Cain, or whoever was the 
inventor, when there was patentable novelty in combining two 
locks with a single door. There may be no record of its having 
been done, but no one can doubt that whenever one lock was 
found to be inadequate another was added. I cannot «make this 
plainer by argument, but I may perhaps by illustration. When 
nails were invented and had become public property, the carpen- 
ter who had the right to use one nail might use two if he found 
one would not fasten his two pieces of wood sufficiently for his 
purpose. If one has invented a pair of shoes of a new form and 
another pair of shoes of a different form, a combination consisting 
of putting a shoe of one of these forms upon the right foct and 
one of the other form upon the left, would not be patentable. 
If one has made a new plow and used it with oxen it is not patent- 
able to use the same plow in combination with a horse independ- 
ently of the mechanical adaptation. 

In the language of the old law, it is a double use.” 

Vale Lock Mfg. Co. et al. v. Berkshire Nat'l Bank, et al» 17 
Fed Rep., 531, Lowell, 1883. 


By the court: ‘ The question therefore is whether employing 
as the forward truck of a locomotive engine with fixed driving 
wheels, a truck already in common use on railroad cars, has the 
novelty requisite to sustain a patent. 

td * . * * * 

It is settled by many decisions of this court which it is unneces- 
sary to quote from or refer to in detail, that the application of an 
old process or machine to a similar or analogous subject, with no 
change in the manner of application and no result substantially 
distinct in its nature, will not sustain a patent even if the new form 
or result has not before been contemplated. 

* “ a ° * - 

In the case at bar the old contrivance of a railroad truck, with 
the swiveling king-bolt, transverse slot and pendant divergent links 
already in common use on railroad cars is applied in the old way, 
without any novelty in the mode of applying it, to the analogous 
purpose of forming the forward truck of a locomotive engine. 
This application is not a new invention and therefore not a subject 
of a patent.” 

’a. Railroad Co. v. Locomotive Engine Safety Truck Co., 2 
Official Gazette, 207, Sup. Ct., 1884 


By the court: ‘‘ The gist of the invention set forth in the de- 
scriptive part of the specification, so far as the first claim is con- 
cerned, is to cut the two penetrating ends of the wire diagonaliy 
and in such a way that while the staple is being driven the cut faces 
will both of them be on the lower side and the two penetrating 
ends will both of them incline upwardly. It is shown to have been 
commonly known that the effect of a bevel or a diagonal cut ona 
penetrating point was to force the point, in being driven, in a 
direction away from the bevel or cut. Double pointed staples 
with a diagonal cut on each point, but the diagonal cut on one 
point on the upper and outer side and on the other point on the 
lower and outer side, as the staple was driven were old. They 
were used to secure wire screens as guards for windows. The 
effect in driving them was to bring the two points together by 
throwing them towards each other through their movements in 
opposite directions. The mechanical action embodied was the 
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forcing each point in being driven in a direction away from the 
bevel or cut. The result was that the legs of the staple were bent 
and came together, and were thus clinched in the driving, and it 
was more difficult to pull out the staple than if the legs had gone . 
in without bending. In view of this state of the art there was no 
patentable invention, and nothing more than mechanieal skill in 
putting the diagonal cuts or bevels on the same side of each leg of 
the staple, so as to give both points in driving an inclination in the 
same direction, that direction being one way from both bevels, and 
in using the device to fasten a bail.”’ 

Double Pointed Tack Co. v. Two Rivers Mfg. Co. et al..25 

Official Gazette, 1075, Sup. Ct., 1883. 


By the court: “In view of the state of the art there is no in- 
vention in claim I of the patent in using to attach the base-pan an 
old mode used in attaching other projecting parts of the stove.”’ 

Bussey, et al. v. Excelsior Mfg. Co., 26 Official Gazette, 733, 
Sup. Ct., 1884. 


Complainant's patent was for an improved pavement. This 
pavement consisted of blocks of wood cut from trunks of small 
trees, set with their fibres vertical upon a bed of broken stone, 
sand or gravel, and with the spaces between the blocks filled with 
sand or gravel. The use of such wooden blocks thus vertically set, 
was old in the art. The foundation of stone or ‘gravel and the 
filling of the spaces with sand or gravel were old in the art in con- 
nection with stone pavements. The question was whether bring- 
ing the wood into juxtaposition with the foundation and filling, 
which were old in stone pavements, constituted invention, and the 
court held that it did not. 

Phillipps v. Detroit, 4 Supreme Ct. Rep., 580, Sup. Ct. 1884. 


Using obvious expedients for common purposes does not 
amount to invention. Thussays Commissioner Fisher: ‘I think 
the second claim was properly rejected. The novelty lies in 
encasing two bolts in the casting. This is an obvious expedient, 
one analogous form of which is given in the mill referred to by the 
examiner.” 

Stevens & Powers’ Application, Commissioner's Decisions 
for 1869, p. 63, Fisher, Commissioner. 
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In another case before Commissioner Thatcher the applicant 
sought a claim for a rigid fastening between two plow beams, and 
thereupon the Commissioner said: ‘ There is, in my opinion, no 
essential difference between the subject-matter of the third 
claim and the invention shown in the patent of Isaac Edwards, 
September 19, 1846. Handles, braces and converging beams are 
there found. The only difference being that the forward ends of 
the beams are not rigidly fastened together; but it required no 
invention whatever to transfer the handles and braces from the 
beams shown in Edward's patent to beams fastened rigidly together 
as inthis case. * ®* The subject-matter of this claim is wanting 
in patentable novelty.” 

M. G. Slemmonus’ Application, Commissioner's Decision for 


1874, p. 115, Thatcher, Commissioner. 


In another case, an infringement suit in court, the alleged in- 
vention was the use of a U-shaped channel-iron for holding the 
point rails of a railway frog in-place; that is, the U-shaped chan- 
nel-iron was used as a brace for the two rails, which, in a railway 
frog, converge to a point. A somewhat similar piece of channel- 
iron had previously been used to hold the wing rails of a railway 
frog in place, and thereupon the court said: ‘* When once the util- 
ity of the channel-iron, as a means for holding the wing rails in 
their proper relations to each other, was shown, there was no more 
invention in using it to hold the point in place and strengthen the 
web of the point rails than there was in using a bolt or rivet to 
fasten these channel-irons to the rails; bolts and rivets being old.” 


Weir v. Morden, 21 Fed. Rep. 243, Blodgett, 1884. 


COMPLAINANT'S CLAIM MORE NARROWLY CON- 
STRUED. 


It is possible, of course, for the court to so construe the fourth 
claim of Day’s reissued patent that it shall include as elements of 
that combination elements or factors which are not specifically 
mentioned in the claim. Courts do this and do it properly, some- 
times ; but as defendant’s counsel views the matter it ought not to 
be done by a court except in a case where otherwise the com- 
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plainant is likely to lose the benefit of a real invention, something 
of real value, novelty and utility. That is not the present case, as 
defendant's counsel views the matter. But it is entirely immate- 
rial to defendant whether or not the court takes such a course in 
this case, for if the court takes into consideration and construes 
into this claim either the manner in which Day combines his draw- 
bar, scraper and brace, to wit: by means of the casting 4, or the 
manner in which Day pivots the front ends of his draw-bar and 
brace, to wit: by giving each an independent pivot, in either of 
such cases no question of infringement arises, for neither of these 
features, nor any equivalent thereof, is present in Day’s device. 


Charles L. Burdett's testimony. 
(Record page 36.) 

Int. 21. If the fourth claim of the reissued patent in suit be limited to the manner 
of combination described in the patent, requiring the presence of the socketed casting ; 
or if that claim be limited so as to require that the draw-bar and the brace be pivoted 
independently of each other; in either of these events does or not defendant's device 
complained of as an infringement (supposing the same to be illustrated by the model 
Complainant's Exhibit A) embody the construction described in said reissue and 
referred to in said fourth claim ? 

Ans. It evidently does not. The limitation in the first branch of the question 
requires the presence of a specific socketed casting that is not found in Complainant's 
Exhibit A ; and the limitation in the second branch of the question requires that the 
draw-bar and the brace shall be pivoted independently of each other, and this con- 


struction is evidently not present in Complainant's Exhibit A. 


Such a construction of the claim in suit is not the construction 
which complainant contends for. Complainant contends that the 
claim in suit is broadly for the combination of a draw-bar, scraper 
and a diagonal brace, and in making such contention is forced to 
confess that the draw-bar and the scraper are old. 

The claim in suit, upon such a broad construction—which in the 
opinion of defendant’s counsel is a proper construction—has 
already been sufficiently discussed. Of course, if the court takes 
the narrower view of this claim, no question of infringement arises. 


Respectfully submitted, 
WM. EDGAR SIMONDS, 
of Counsel with Defendant and Appellee. 
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1 The President of the United States of America to David Neu- 
[t. s.] mann, Gustav Bernheim, and Carl Neumann, Greet- 
ing: 


You are hereby commanded that you and each of you personally 
appear before the judges of the circuit court of the United States of 
America for the southern district of New York, in the second cir 
cuit court, in equity, on the first Monday of December, A. D. 1883, 
wherever the said court shall then be, to answer a bill of complaint 
exhibited against you in the said court by William Roemer and 
do further and receive what the said court shall have considered in 
that behalf; and this you are not to omit under the penalty on you 
and each of you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
13th day of November, in the year one thousand eight hundred and 
eighty-three, and of the Independence of the United States of America 
the one hundred and eighth. 


TIMOTHY GRIFFITH, Clerk. 
WILLIAM ROEMER, 


Compl't, in Person. 


The defendants are required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of December, 1883, or the bill will be taken pro confesso against 
them. 

T. G., Clerk. 


2 | Endorsed :] U. S. marshal’s office, New York, Nov. 30, 
1883. I hereby depute William Roemer to serve tiie within 
sub. in equity. Joel B. Erhardt, U. 8S. marshal. Filed Dee. 28, 


1883. 
3 The President of the United States of America to David 
ft. 8] Neuman, Gustav Bernheim, and Carl Neuman, Greet- 


ing: 

You are hereby commanded that you and each of you personally 
appear before the judges of the circuit court of the United States of 
America for the southern district of New York, in the second circuit 
court, in equity, on the first Monday of February, A. D. 1884, 
wherever the said court shall then be, to answer a bill of complaint 
exhibited against you in the said court by William Roemer and do 
further and receive what the said court shall have considered in that 
behalf; and this you are not to omit under the penalty on you and 
each of you of two hundred and fifty dollars. 

Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
28th day of December, in the year one thousand eight hundred and 
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eighty-three,and of the Independence of the United States of America 
the one hundred and eight. 
| TIMOTHY GRIFFITH, Clerk. 
WILLIAM ROEMER, 


Compl’t, in Person. 


4 The defendants are required to enter appearance in the 
above cause in the clerk’s office of this court on or before the 
first Monday of February, 1884, or the bill will be taken pro confesso 


against them. 
T. G., Clerk. 


[Endorsed :] U.S. circuit court. Filed Jan. 24, 1884. Timothy 
Griffith, clerk. I hereby certify that on the 4th day of January, 
1883, at the city of New York, in my district, I personally served 
the within subpcena upon the within-named David Neuman by ex- 
hibiting to him the within original and at the same time leaving 
with him a copy thereof. Carl Neuman, Gustav Bernheim not 
found. Dated Jan. 22nd, 1884. Joel B. Erhardt, U. S. marshall, 
S. D. N. Y. U.S. marshall’s office, S. D. N. Y. Dec. 28, 1883, 
reed. 


5 Circuit Court of the United States for the Southern District 
of New York. 


WinttiAM RoEMER 
| 
j 


Us. . : 

. , ; In Equity. 

Davip NEUMANN, Gustav BreRNHEIM, and CaRL es 
NEUMANN. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 


William Roemer, doing business at the city of Newark, in the 
county of Essex and State of New Jersey, and a citizen of the United 
States, brings this his bill of complaint against David Neumann, 
Gustav Bernheim, and Carl Neumann, doing business in the city of 
New York, in the county and State of New York, and also in the 
city of Newark, in the county of Essex and State of New Jersey, 
under the firm name and style of R. Neumann & Co., and who are, 
as your orator is informed and _ believes, citizens of the United 
States ; and thereupon your orator complains and says— 

That vour orator was and is the original and first inventor 

6 of an improvement in locks for traveling bags, fully described 

in letters patent hereinafter mentioned, and which had not 

been known or used before vour orator’s said invention and which 

was not for more than two years before your orator’s application for 

a patent, as hereinafter mentioned, in public use or on sale With his 
consent or allowance. 

And your orator, on information and belief, further shows unto 
your honors that vour orator, being so as aforesaid the first inventor 
and discoverer of said improvement in locks for traveling bags, at 
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the time of making application for a patent for the same assigned 
all his right, title, and interest to the firm of Roemer Brothers, of 
the city of Newark, to whom was granted, on the first day of Octo- 
ber, 1878, upon due application therefor, letters patent of the United 
States for said invention, in due form of law, under the seal of the 
Patent Office of the United States of America, signed by the Secre- 
tary of the Interior and countersigned by the Commissioner of 
Patents of the United States, bearing date the day and year last 
aforesaid, arid numbered 208,541, whereby there was granted and 
secured to said firm of Roemer Brothers, their heirs, administrators, 
or assigns, or intended so to be, for the term of seventeen years from 
and after the date of said letters patent, the full and exclusive right 
and liberty of making, constructing, using, and vending to others 
to be used the said invention and improvement as set forth in said 
letters patent, which, or a duly certified copy of which, is ready 
here in court to be produced, and by virtue whereof said Roemer 
Brothers became the sole owners of all the rights and privileges 
granted and secured in and by said letters patent. ' 

And your orator further shows unto your honors that on the 
twenty-first day of February, 1880, said firm of Roemer Brothers 
assigned all their rights, title, and interest in said letters patent to 
William Roemer, the inventor of said improvement in locks for 
traveling bags, who is now the complainant in this suit, said assign- 
ment being duly recorded in the United States Patent Office on the 
second day of March, 1850. 

And your orator further shows unto your honors that by 

virtue of the premises your orator became and now is 
] the sole and exclusive owner of said letters patent and the 

inventions and improvement described therein and of all the 
rights and privileges granted and secured or intended to be granted 
and secured thereby, and that since he became the owner as afore- 
said he has invested and expended large sums of money and has 
been to great trouble in and about said invention and for the pur- 
pose of carrying on business of manufacturing and selling said 
locks for traveling bags and making the same profitable to himself 
and useful to the public; and that said invention Is of and has been 
of great benefit and advantage, and that large quantities of locks 
were made according to said invention and sold by your orator to 
the great advantage of the public; and that the public have gen- 
erally acknowledged and acquiesced in the aforesaid rights of your 
orator, and your orator believes that he will realize and receive 
large gains and profits therefrom if infringements by said defend- 
ants and their confederates shall be prevented ; Vet the said defend- 
ants, well knowing the premises and the rights secured.to vour 
orator as aforesaid, but contriving to injure your orator and to de- 
prive him of the benefits and advantages which might and other- 
wise would accrue unto your orator from said invention, after the 
21st day of February, 1880, and before the commencement of this 
suit did, as your orator is informed and believes, without the license 
or allowance and against the will of your orator and in violation of 
your orator’s rights and in infringement of the aforesaid letters pat- 
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ent, at the city of New York and elsewhere, unlawfully and wrong- 
fully and in defiance of the rights of your orator, make, construct, 
use, and vend to others to be used locks for traveling bags made 
according to and employing and containing said invention, and 
that said defendants and their confederates still continue so to do, 
and that they are threatening to make the aforesaid locks in large 
quantities and to supply the market therewith and to sell the same, 
all in defiance of the rights acquired by and secured to your orator 
as aforesaid and to your orator’s great and irreparable loss and in- 
jury, and by which your orator has been and is still being deprived 

of great gains and profits which your orator might and would 
8 have obtained, but which have been received and enjoyed 

* and are being received and enjoyed by the said defendants 
by and through their aforesaid unlawful acts and doings. 

And your orator further shows unto your honors, on information 
and belief, that said defendants have made and sold and caused to 
be made and sold large quantities of said locks, and have a large 
quantity on hand which they are offering for sale, and have made 
and realized large profits and advantages therefrom, but to what 
extent and how much exactly your orator does not know and prays 
a discovery thereof. 

And your orator says that the use of said invention by said de- 
fendants and their preparation for and avowed determination to 
continue the same and their aforesaid unlawful acts in disregard 
and defiance of the rights of your orator have the effect to and do 
encourage and induce others to venture to infringe said patent in 
disregard of your orator’s rights. 

And your orator further shows unto your honors that he has 
caused notice to be given to said defendants of said infringements 
and of the right of your orator in the premises and requested said 
defendants to desist and refrain therefrom ; that said defendants dis- 
regarded said notice and refused to desist from said infringements, 
and still continue to make and sell said locks without right. 

And your orator prays that said defendants, David Neumann, 
Gustav Bernheim, and Carl Neumann, and their firm of R. Neu- 
mann & Co., and their servants, agents, atterneys, and workmen 
and each and every one of them may be restrained and enjoined 
provisionally and perpetually, by the order and injunction of this 
honorable court, from directly or indirectly making, constructing, 
using, vending, delivering, working, or putting into practice, oper- 
ation, or use, or in anywise counterfeiting or imitating the said in- 
vention or any part thereof or any locks made in accordance there- 
with or like or similar to those which said defendants have here- 
tofore made; and that the said defendants may be decreed to pay 
the profits unlawfully obtained by them by reason of the aforesaid 
infringement and the damages thereby suffered by your orator and 

the cost of this suit; and that your orator may have such 
9 further relief or such other relief as to this honorable court 
shall seem meet and as shall be agreeable to equity. 

And forasmuch as your orator can have no adequate relief, ex- 
cept in this court, to the end, therefore, that said defendants may, if 
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they can, show why your orator should not have the relief hereby 
praved, and may upon their several corporate oaths, according to 
their and each of their best and utinost knowledge, remembrance, 
information, and belief, full, true, direct, and perfect answers make 
to the premises and to all the several matters hereinbefore men- 
tioned and charged as fully and particularly as if severally and sep- 
arately interrogated as to each and every of said matters, and may 
be compelled to account for and pay to your orator the profits by 
them acquired and the damages suffered by your orator from the 
aforesaid unlawful acts— 

May it please your honors to grant unto your orator the writ of 
injunction, as well provisional as perpetual, issuing out of and under 
the seal of this honorable court, commanding, enjoining, and re- 
straining the said defendants, David Neumann, Gustav Bernheim, 
and Carl Neumann, and their said firm of R. Neumann & Co. and 
their and each of their agents, attornevs, and workmen and each 
and every one of them‘as is hereinbefore in that behalf prayed. 

May it please your honors to grant unto your orator the writ of 
subpcena, issuing out of and under the seal of this honorable court, 
directed to the said defendants, David Neumann, Gustav Bernheim, 
and Carl Neumann, and their said firm of R. Neumann & Co., com- 
manding them, by a certain day and under certain penalty, to be 
and appear in this honorable court, then and there to answer the 
premises and to stand to and abide such order and decree as may be 
made against them. 

And your orator will ever pray, &c. 

WILLIAM ROEMER. 
10 Unirep STATES OF AMERICA, 
Southern District vf New York: 

On this the 12th day of November, 1883, before me personally 
;ppeared William Roemer, the above-named complainant, who, 
being by me first duly sworn, deposes and says that be has read the 
foregoing bill of complaint subscribed by him and knows the con- 
tents thereof, and that the same is true of his own knowledge, ex- 
cept as to the matters therein stated on information and belief, and 
as to those matters he believes it to be true, and that he verily be- 
lieves himself to have been the first, original, and sole inventor of 
the improvement in locks for traveling bags referred to in said bill 
of complaints. 

WILLIAM ROEMER, Complainant. 


Subscribed and sworn to before me this 12th day of November, 
1883. 
[ SEAL. ] J. F. KUHN, 
Notary Public, N. J. 
WILLIAM ROEMER, 


Complainant, in Person. 


Sworn to before me this 12th day of January, 1854. 
TIMOTHY GRIFFITH, 
U. S. Commissioner. 


* 
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The clerk is authorized to swear W. Roemer to his bill of com- » 


plaint in Roemer & Neumann & al. 
New York, Jan’y 12, 1883. 
W. J. WALLACE. 


11 Unitep STaTes OF AMERICA, 
Southern District of New York: 


Henry Roemer, of lawful age and a citizen of Newark, county of 
Essex and State of New Jersey, deposes and says that the lock on 
bag marked Complainant’s Exhibit A was made by the firm of R. 
Neumann & Co. and sold to T. B. Peddie & Co., traveling bag manu- 
facturers, in the said city of Newark. , 

HENRY ROEMER. 


Subscribed and sworn to before me this 12th day of November, 
18853. 
[L. 8.} J. F. KUHN, 
Notary Public, N. J. 


Sworn to before me this 12th day of Jan., 1884. 
z IMOT HY GRIFFITH, 


UU). S. Commissioner. 


Endorsed: Circuit court of the United States, southern dist. of 

New York. William Roemer vs. David Neumann, Gustav 

12 Bernheim, and Carl Neumann. In equity. William Roemer, 

complainant, 269 Broome St., Newark, N. J. U.S. eireuit 
court. Filed Nov. 15th, 1585. Timothy Griffith, clerk. 


13. = Cireuit Court of the United States, Southern District of New 
York. 


Wa. Roemer 
V8. 


In Equity. 
D. NeumaN et al. ( 


On motion, after hearing counsel for both parties, leave is hereby 
granted the complainant to file, within ten days from. the date of 
the filing of this order, a supplemental bill setting up the prior suit 
in the circuit court for the district of New Jersey, between said com- 
plainant and A. O. Headley, for infringement of the letters patent 
upon which this suit is based and the ‘proceedings herein and the 
result thereof. 

- Acopy of said supplemental bill, &c., be served upon Messrs. Van 
Sanborn & Hauff, who have appeared for defendant- for the purposes 


of this motion only. 
WM. J. WALLACE. 
Consented to. 
W.C. HAUFFP, For Def't-. 
BRIESEN & STEELE, 
For Compl. 


a 
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14 [Endorsed :] Circuit court of the U. S., southern dist. of 

N. Y. W. Roener vs. D. Neuman & al. In equity. Order 
allowing complainant to file supplemental bill. U.S. cireuit court. 
Filed Jan. 12,1884. Timothy Griffith, clerk. 


15 Circuit Court of the United States for the Southern District 
of New York. 
WILLIAM ROEMER ) 
vs. I ae 
- , -In Equity. 
Davip NeuMANN, Gustav BERNHEIM, and CaRL Nev- [ iit 
MANN. 


To the honorable the judges of tlie circuit court of the United States 
for the southern district of New York: 

Williain Roemer, a resident of Newark, in the county of Essex 
and State of New Jersey, brings this his supplemental bill of com- 
plaint against David Neumann, Gustav Bernheim, and Carl Neu- 
mann, doing business in the city of New York, in the county and 
State of New York, and also in the city of Newark, county of Essex, 
and State of New Jersey, underthe firm name and style of R. Neu- 
mann & Co., and respectfully shows— 

That on or about the 13th day of November, 1883, your orator 
filed his bill of complaint in this honorable court against the above- 
named David Neumann, Gustav Bernheim, and Carl Neumann, 
stating the issue of letters patent No. 208,541 to the firm of Roemer 
Brothers, assignee of your orator,on the Ist day of October, 1878, for 
an improvement in locks for traveling bags; the subsequent trans- 
fer to your orator of all the right, title, and interest of said firm of 
Roemer Brothers in said letters patent, the infringement thereof by 
said defendants, and praving for an injunction to restrain further 
infringement of said letters patent, and for the recovery of the dam- 
ages suffered by your orator, and of the profits unlawfully made by 
said defendants by reason of said infringement, and also for a pro- 

cess of subpcena to bring said defendants into court. 
16 And your orator further shows that said defendant, David 
Neumann, has been served with process of subpcena, and 
that said defendants have not yet appeared and answered said bill 
of complaint, and that the time for so doing has not yet expired. 

And your orator further shows to your honors that heretofore, 
namely,on or about the 5th day of January, 1881, your orator 
brought a suit in equity, in the circuit court of the United States for 
the district of New Jersey, against Albert O. Headley, for infringe- 
ment of your orator’s said letters patent ; and said cause having come 
on for final hearing on proofs taken by both parties thereto, and 
having been fully argued by counsel for the respective parties, and 
having been duly submitted, decision was rendered therein and a 
decretal order was, on or about the 21st day of December, 1883, duly 
entered and filed in the office of the clerk ofsaid court, at the city of 
Trenton, in said State and district of New Jersey, confirming and 
sustaining the validity of said letters patent No. 208,541, and grant- 
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ing the relief sought by said bill of complaint, including an injune- 
tion and an order for an accounting for damages and _ profits, and 
payment of costs to the complainant, and that said defendants in the 
present suit have had full notice thereof. 


WILLIAM ROEMER. 


Unitep STATES OF AMERICA, 


Southern District of New York, City and County of New York, j “oh 


William Roemer, being duly sworn, deposes and says that be has 
read the foregoing supplemental bill of complaint subscribed by 
him and knows the contents thereof, and that the same is true of 
his own knowledge. 


WILLIAM ROEMER. 


Subscribed and sworn to before me this fifteenth day of January, 
1884. 
[SEAL. ] WILLY G. E. SCHULTZ, 
Notary Public, Kings County, N. Y. 


Certificate filed in N. Y. Co. 
17 U.S. Cireuit Court, Southern District of New York. 


WILLIAM RoEMER ) 
Us. >In . Equity. 
Davip NEUMANN. 


The clerk of this court will please enter my appearance as solicitor 
for the defendant, David Neumann, in the above-entitled cause. 
Dated New York, Feb’y 4th, 1554. | 
WM. C. HAUFF, 


Solicitor for Defendant, David Neumann. 


Office and post-office address, 41 Park Row, New York city (P. 
QO. box 2883). 


Endorsed: U. S. circuit eourt, south. dist. of New York. In 

equity. William Roemer vs. David Neuman. Notice of appear- 

ance. W.C. Hauff, sol. fordefendant. Office and post-office 

18 address, 41 Park Row, New York city (P. O. box 2883). 

U. 8S. cireuit court. Filed Feb. 4, 1884. Timothy Griffith, 
clerk. 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 9 


19 Circuit Court of the United States for the Southern District 
of New York. 


WILLIAM ROEMER 

: a a In Equity. 

Davip NEuMANN, Impleaded with Gustav BERNHEIM “Tw 
and CARL NEUMANN. 


The answer of David Neumann, defendant, to the bill of complaint 
of William Roemer, complainant, filed November 13, 1883, and 
to the supplemental bill of complaint of said complainant, filed 
January 17, 1884. 


This defendant, now and at all times hereafter saving and reserv- 
ing unto himself all and all manner of benefit and advantage of ex- 
ception waich can or way be had or taken to the many errors, insufli- 
ciences, and imperfections in the said complainant’s said bill of eom- 
plaint contained, for answer thereto or unto so much and such parts 
thereof as this defendant is advised is or are material or necessary 

for hin to make answer, answering, says— 
20 That he has been informed and admits it to be true that 

letters patent of the United States, numbered No. 208,541, 
dated the first day of October, 1878, were issued and delivered to 
Roemer Bros. for alleged improvement in locks for traveling bags, 
but this defendant is not informed, save by said bill of complaint, 
and does not know whether or not application was made for said 
letters patent as stated in said bill, nor whether or not at tne time 
of making said application said complainant duly assigned all his 
right, title, and interest to the firm of Roemer Bros., nor whether or 
not said Roemer Bros. is a firm, nor whether or not such proceed- 
ings were had thereon as stated in said bill, or what, if any, pro- 
ceedings were had thereon, and he therefore denies the same and 
leaves the complainant to make such proof thereof as he shall be 
advised is material. 

And this defendant, further answering, on information and be- 
lief denies that by reason of said letters patent and alleged assign- 
ment there was granted or secured to said Roemer Bros., their heirs, 
administrators, or assigns, or intended so to be, any full or exclusive 
right or liberty of making, constructing, using, or vending to others 
to be used the said alleged invention or improvement as claimed in 
said bill, and likewise denies that by virtue thereof said Roemer 
Bros. became the sole owners of all the rights and privileges claimed 
in and by said bill of complaint to be granted and secured in and 
by said letters patent. 

And this defendant, further answering, says that he is not in- 
formed, save by said bill of complaint, and does not known whether or 
not said Roemer Bros. assigned all their rights, title, and interest, 
or any right, title, or interest in said letters patent to William Roe- 
mer, nor whether or not said William Roemer is now the com- 

plainant in this suit or the inventor of said alleged improve- 

21 ment, nor whether or not said assignment was duly recorded 

in the United States Patent Office, as alleged in said bill, 
2—s15 
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and he therefore denies the same and leaves the complainant to 
make such proof thereof as he shall be advised is material. 

And this defendant, further answering, says that he does not know 
and is not informed, save by said bill of complaint, whether the 
complainant became or now is the sole and exclusive owner of ‘said 
letters patent,or of the alleged inventions or improvement claimed 
in said bill to be described therein, or of allor any of the rights or 
privileges alleged in said bill to be granted and secured or intended 
to be granted and secured thereby, nor whether or not said complain- 
ant has invested or expended large or any sums of money or has 
been to great trouble in and about said invention or for the purpose 
of carrying on business of manufacturing or selling said locks: for 
traveling bags or making the same profitable to himself or useful 
to the public, and he therefore denies said several allegations and 
leaves the complainant to make such proof thereof as he shall be ad- 
vised is material. 

And this defendant, further answering, on information and belief 
denies that said alleged invention is of or has been of great or any 
benefit and advantage, or that large or any quantities of locks were 
made according to said invention, or sold by complainant, to the 
great or to any advantage of the public, or that the public generally 
or any part thereof have generally acknowledged or acquiesced in 
complainant’s alleged rights, or that by any acts of this defendant 
or any one acting in concert with him the complainant is hindered 
or prevented from realizing or receiving large or any gains or profits 
to which complainant is legally entitled by reason of said letters 
patent. 

And this defendant, further answering, on information and belief 
alleges that the construction of lock as set forth and described in 
said letiers patent is disadvantageous and impractical, and that 

from the fact of said lock being supplied in separate parts 
22 the parts of said lock are liable to become lost, and said locks 

are diflicult of application to bag frames or other articles, and 
do not find favor with the trade, and that for some or all of said rea- 
sons said locks do not find a ready sale and are not sought for by 
purehasers. | 

And this defendant, further answering, denies that he has ever 
contrived to injure the compiainant or to deprive him of any bene- 
fits or advantages which would have accrued to him or to which he 
is legally entitled, as alleged in said bill, and likewise denies upon 
information and belief that he has before the commencement of this 
suit or at any time, without the license or allowance or against the 
will of complainant or in violation of complainant’s rights or in in- 
fringement of the said letters patent No. 208,541 unlawfully or 
wrongfully or in defiance of any rights of complainant made, con- 
structed, used, or vended to others to be used any locks for travel- 
ing bags made according to or employing or containing said inven- 
tion, or that he or his confederates still continue so to do, or that he 
is threatening to make any infringing locks or to supply the market 
therewith or to sell the same, and likewise denies that he defies any 
rights of complainant under said letters patent, or that he causes 
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the complainant great or any loss or injury or deprives him of great 
or any gains or profits to which he is legally entitled; and this de- 
fendant likewise denies that he has received or enjoyed or is now 
receiving or enjoying any gains or profits to which complainant is 
legally entitled by reason of said letters patent. 

And this defendant, further answering, says that the locks alleged 
in said bill to be an infringement are very different in kind from 
what is described in the said letters patent No. 208,541 ana in the 
specification annexed thereto, and are of an entirely different con- 
struction from that described in said specification, and that he has 

not infringed and still does not infringe upon the rights and 
23° privileges alleged in said bill to be secured to the complain- 

ant by said letters patent and assignments, and this defend- 
ant submits that he should not be compelled to make any discovery 
in regard to the locks made and sold by him. 

And this defendant, further answering, denies upon information 
and belief that by any acts of this defendant any one has been en- 
couraged or induced to infringe said letters patent No. 208,541, or 
disregard any rights of complainant, thereunder, as alleged in said 
bill; and this defendant likewise denies that he has used said alleged 
invention of complainant or has made any preparation or expressed 
any determination to do so,or has been guilty of any unlawful acts 
or has disregarded or defied any rights of the complainant, as alleged 
in said bill. 

And this defendant, further answering, upon information and 
belief denies that he has disregarded any notice of said complain- 
ant or any request of said complainant, or that this defendant con- 
tinues to make or sell or at any time made or sold any locks which 
are infringements of said patent without right, as alleged in said 
bill. 

And this defendant, further answering, upon information and 
belief Sdenies that the said alleged invention so patented as afore- 
said is of great or any utility or value or the same has been exten- 
sively introduced into public use, or that the public generally or any 
portion thereof have acquiesced in and acknowledged the com- 
plainant’s alleged exclusive rights to the same or to any portion 
thereof. 

And this defendant, further answering, upon information and 
belief denies that the complainant was the first or original inventor 
of said alleged improvement in locks for traveling bags described 
in said letters patent No. 208,541, or that the same is described in 
said letters patent No. 208,541 in such full, clear, and exact terms 

as required by law, and likewise denies that said alleged 
24 improvement had not been knowa or used before the com- 
plainant’s alleged invention thereof. 

And this defendant, further answering, says that he is informed 
and believes it to be true that the same invention and discovery 
and the same principle and combination or substantial and ma- 
terial parts thereof patented in and by said letters patent No. 
208,541 were, more than two years prior to the said application of 
complainant for letters patent therefor and prior to the alleged in- 
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vention thereof by complainant, mentioned and described in several 
printed publications, and also in letters patent granted by the United 
States and foreign countries, and, among others, had been so men- 
tioned and described in— 

U. 8. letters patent No. 163,629, dated May 25, 1875, to Gustav 
Bernheim. 

British letters patent No. 136, granted in 1856 to Joseph Scliloss. 

Design patent of the United States No. 2228, granted Crane and 
Traugh December 12, 1865. 

United States letters patent No. 110,412, dated December 20, 1870, 
to H. Willard. 

United States letters patent No. 152,412, dated October 22, 1872, 
to Daniel Read. 

Letters patent granted provisionally in Great Britain to Moritz 
Wolfskey, January 15, 1864, for improvement in locks or fastenings 
for bags. 

British letters patent No. 5886, of 1830, to John Arnold. 

British letters patent No. 3280, of 1863, to William Clark. 

British letters patent No. 2814, of 1865, to Pfeiffer. 

British letters patent No. 1575, of 1876, to Abel. 

British letters patent No. 1102, of 1872, to G. Luttringhaus. 

British letters patent No. 1727, of 1875, to M. Kosminski. 
25 United States letters patent No. 49207, dated August 1, 
1865, to Bernard Steinmetz, and the reissue thereof, No. 3765, 
dated December 14, 1869. 

French letters patent, dated June 22, 1852, to Fillou and Le- 
blanc. 

French letters patent, dated July 5, 1852, to Thiriet. 

lrench letters patent, dated December 7, 1852, to B. Steinmetz. 

Desigu registrations of Samuel Fisher, No. 293,537, dated August 
14, 1875, and No. 298,257, dated February 5, 1876, registered on said 
dates, respectively, in the design office, 25 Southampton buildings, 
London, England. : 

U. S. letters patent No. 55290, dated June 5, 1866, to George 
Havell. 

U.S. letters patent No. 190,907, granted May 15, 1877, to William 
Roemer. 

U.S. letters patent No. 177,020, granted May 2, 1876, to William 
Simon, and reissue thereof, No. 9772, dated June 21, 1881. 

U.S. letters patent No. 195,233, granted September 18, 1877, to 
William Roemer. 

U.S. letters patent No. 194,715, granted August 28, 1877,to Abram 
Oberndorfer. | 

And in other letters patent and printed publications, whase names, 
numbers, and dates are not at present known to defendant, but 
which, when known, he prays leave to insert herein. 

And this defendant, further answering, on information and belief 
says that the said alleged invention and improvement or substantial 
and material parts thereof set forth and claimed in and by thé said 
letters patent No. 208,541 were known to and publicly used, manu- 
factured, and sold by divers persons in the United States and else- 


aie MS a, 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 13 


where long before the alleged invention or discovery thereof by said 
complainant and for more than two years before his application for 
a patent therefor, and had been so known and publicly man- 


3 26 ufactured, sold, and used by the following persons, at the fol- 
lowing places mentioned after their respective residences, 
namely : 

| Gustav Bernheim, of New York city, and Carl Neumann and 


Robert Flocke, both of Newark, New Jersey, at said New York city 
and Newark. 

George Havell and James Roberts, both of Newark, New Jersey, 
at said Newark and elsewhere. 

The members and employés of the former firm of Stevens, Rob- 
erts & Havell, now Roberts & Havell, of Newark, New Jersey, at 
said Newark and elsewhere. 

Samuel Fisher and Carl Lang, both of London, England, at New 
York city, Newark, New Jersey, and elsewhere. 

Charles Kupper, of Newark, New Jersey, at said Newark. 

Bernhardt Schmidt, of Newark, New Jersey, at said Newark. 

Hermann Oppenheimer, of New York city, at said New York city 
and elsewhere. 

Joseph Schloss, now deceased, formerly of Paris, France, at New 
York city and elsewhere. 

Jonathan Koch, of New York city, of [at] said city and elsewhere. 

George B. Jenkinson, of Newark, N. J., at said city and elsewhere. 

William Heller, of New York city, at said city,and elsewhere. 

Richard C. Jenkinson, of Newark, New Jersey, at said Newark 
and elsewhere. 

James H. White, of New York city, at said city and elsewhere. 

Albert O. Headley, of Newark, New Jersey, at Newark and else- 
where. 

ke. Jost, of Newark, N. J., at said Newark, N. J. 

Oscar Barnett, of Newark, N. J., at said Newark. 

Robert W. Chapman, of Newark, N. J., at said Newark and else- 


where. 
Isidor Levy, of Newark, N. J., at said Newark and _ else- 
where. 
27 The members and employes of the firm of Riley and Os- 


born, formerly Riley and Lynch, of Newark, N. J., at said 
Newark and elsewhere. 

And to many other persons whose names and residences are at 
present unknown to defendant, but whose names and residences 
when learned he prays leave to insert herein. 

And this defendant says that the locks made, used, or sold by 
him, the making, using, and selling of which are charged in said 
bill to be a violation and infringement of complainant’s patent No. 
208,541 and of his alleged exclusive rights, as set forth in said bill, 
were lawfully made, used, and sold under and in accordance with 
letters patent No. 238,037, of February 22, 1881, belonging to the 
firm of R. Neumann & Co., or in which said firm has an interest, 
and of which firm said defendant, David Neumann, is a member; 
and this defendant says, on information and belief, that such locks 
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do not contain the alleged invention, discovery, improvements, and 
combinations, or some or any of them described and claimed or at- 
tempted to be claimed in and by said patent No. 208,541, and do 
not infringe said patent No. 208,541. 

And this defendant, further answering, upon information and be- 
lief alleges that the description of the alleged invention of said com- 
plainant, as set forth in the specification annexed to said patent No. 
208,541, is incomplete, ambiguous, uncertain, and misleading, and 
that said specification does not explain the principle of the said 
alleged invention. 

And this defendant, further answering, on information and belief 
alleges that said complainant has not given to the public sufficient 
notice, as required by § 4900 of the Revised Statutes of the United 
States, that the article which he alleges he has made, sold, and in- 
troduced under the patent No. 208,541 was patented, and has not 
fixed on or to said article or otherwise marked on the same the 
word “ patented” and the date or day and year when said patent 

No. 208,541 was granted. 
28 And this defendant, further answering, says that he has 

been informed and believes it to be true that complainant 
brought a suit in equity, in the circuit court of the United States for 
the district of New Jersey, against Albert O. Headley for alleged in- 
fringement of complainant’s said patent No. 208,541, and that in 
said case a decision was rendered and a decretal order was filed in 
favor of said complainant; but this defendant is not informed, save 
by the present bill of complaint, and does not know whether or not 
said decretal order granted the relief sought, as alleged in the pres- 
ent bill of complaint, and he leaves the complainant to make such 
proof thereof as he shall be advised is material. 

And this defendant, further answering, on information and belief 
denies that said Headley cause was fully argued or duly submitted, 
as alleged in said bill, and on information and belief alleges 
that the proofs in said Headley cause were very meagre and utterly 
insufficient to enable the court to fully consider said cause or to es- 
tablish the validity of said letters patent or the novelty and utility 
of the alleged invention described and contained therein, or to de- 
termine the said cause, and alleges that this defendant was nota 
party or privy or interested in said Headley cause, and denies that 
he has had any other or fuller notice of any procéeding in said 
Headley cause than that herein contained, and this defendant makes 
no admission of any kind as to the regularity or sufficiency of any 
of the proceedings in said Headley cause, and submits that for the 
above reasons said Headley cause should not serve as a precedent or 
be given any weight in any of the proceedings herein, and should 
not be allowed to prejudice this defendant in any manner. 

And this defendant, further answering, says that the alleged im- 

provements mentioned in said letters patent did not require 
29 any invention and were not the proper subject-matter of 
letters patent, but were modifications of locks long ago in use 
which would readily be suggested to a mechanic of ordinary skill, 
and that the said letters patent are wholly void, both for want of 
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novelty and want of an invention, and that the complainant is not 
entitled to any decree declaring said patent valid, nor for anry ac- 
count or injunction or any relief, as prayed for in said bill of com- 
plaint. 

And this defendant, for the reasons hereinbefore recited, submits 
that he ought not to be restrained or enjoined, provisionally or per- 
petually, nor be compelled to account or make any payments of any 
income, gains, profits, costs, or damages, as prayed in the bill herein, 
and denies that he has obtained the same or any of them unlaw- 
fully, as charged in the bill herein, and denies that the complainant 
is entitled to any relief as prayed in his bill herein, and submits 
that he should not be compelled to make any further or fuller an- 
swer than that herein contained; but, without admitting that any 
other matter contained in the said bill of complaint material to be 
answered unto and not herein and hereby sufficiently answered is 
true to his knowledge and belief, submits that the complainant is 
not entitled to the relief prayed for in his bill, nor to any relief 
prayed whatsoever against him ; all ef which this defendant is ready 
to aver, maintain, and prove as this honorable court shall direct; 
and this defendant prays the same advantages from this his answer 
as if he had demurred to said bill where a demurrer would have 
been proper or had pleaded to said bill when a plea would. have 
been proper, and prays to be hence dismissed with his reasonable 
costs and charges in this behalf most wrongfully sustained, and 

prays that all orders hereinbefore entered and all steps 
30 taken against this defendant herein be set aside and annulled, 
and that this defendant may be relieved therefrom. 
DAVID NEUMANN, 
By GUSTAV BERNHEIM, 
Alt y-in- Fact. 
W. C. HAUFFP, 
Sol’r for Def't. 
J. VAN SANTVOORD, 
Of Counsel for Def't. 


Office and post-office address, 41 Park Row, New York city (P.O. 
box 2883). 


City AND County oF New YorK, |} 


. ° . ~ , ° SS ° 
Southern District of New York,  j 


Gustav Bernheim, being duly sworn, deposes and says: I am at- 
torney-in-fact for the defendant, David Neumann, named in the 
foregoing answer subscribed by him through me, bis said attorney. 
I have read the said answer and know the contents thereof, and the 
sume is true of my own knowledge except as to the matters therein 
stated on information and belief, and as to those matters I verily 
believe it to be true; and I further say that said answer is subscribed 
by me as such attorney-in-fact, the said defendant, David Neumann, 
being at present absent from this country. 


GUSTAV BERNHEIM. 


16 WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 


Subscribed and sworn to before me this first day of March, 1884. 
[L. s.] W. HAUFF (29), 
Notary Public, N. Y. Co. 


(Endorsed: U.S. circuit court, southern district of New York. 
In equity. William Roemer v. David Neumann, impleaded. An- 
swer of defendant, David Neumann. W. C. Hauff, def’t’s sol’r. J. 
Van Santvoord, of counsel for def’t. Office and post office address, 
41 Park Row, New York city (P. O. box 2883). Filed March 3, 
1884.) 


31 Cireuit Court of the United States for the Southern District of 
New York. 


WittiAM ROEMER 
v. 
Davip NruMANN, Impleaded with Gustave BeErN- 
HEIM and CARL NEUMANN. 


In Equity. 


The replication of William Roemer, complainant, to the answer of 
David Neumann, defendant. 


This repliant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 

of the said answer, for replication thereunto says that he will 
32 aver, maintain, and prove his said bill of complaint. and sup- 

plemental bill of complaint to be true, certain, and sufficient 
in law to be answered unto, and that the said answer of the said de- 
fendant is uncertain, untrue, and insufficient to be replied unto by 
this repliant— 

Without this, that any other matter or thing whatsoever in the 
said answer contained material or effectual in law to be replied unto 
and not herein and hereby well and sufficiently replied unto, con- 
fessed or avoided, traversed or denied, is true. 

All which matters and things this repli: int is and will be ready to 

aver, maintain,and prove as this honorable court shall direct, 


33 and humbly prays as in and by his said bill he has alres ady 
prayed. 
WILLIAM ROEMER, 
Complainant. 


. (Endorsed :) United States circuit court, So. district of N. Y. In 
equity. William Roemer vs. David Neumann, impleaded, &c. Repli- 
cation. Briesen & Steele, counsel for complainant, 229 Broadway, 
New York. U.S. cireuit court. Filed Mar. 7th, 1884. Timothy 
Griffith, clerk. 


34 At a stated term of the circuit court of the United States, 

held in and for the southern district of New York, af the 

court-house, in the city of New York, on the 16th day of May, 1884. 
Present: The Honorable William J. Wallace, circuit judge. 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 


WititiAM Roemer vs. Davip NEUMAN. 


A motion having been made for leave to amend the answer 
herein and the same coming on to be heard on the oral examination 
of John W. Lieb, and on the affidavits of Gustav Bernheim, J. W. 
Lieb, and Fabre du Faur, for defendant, and upon the affidavit of 
William Roemer, on his own behalf: Now, after hearing counsel for 
the respective parties, it is ordered that the defendant have leave 
(upon making the payment of $20.00 hereinafter mentioned) to 
amend the answer herein, and that the answer thereupon stand 
amended by inserting therein the names of witnesses alleged to have 
had prior knowledge & use of the invention claimed in the com- 
plaina-t’s patent as follows: 

John W. Lieb, of Newark, New Jersey, at said Newark & New 
York city. 

Jacob Lagowitz, of and at the same places. 
35 Leopold Haas, of New York city, at said city, and a- New- 
ark, New Jersey. 

It is further ordered that the complainant may, if he so elects, on 
or before the first Monday in July, 1884, dismiss his bill without 
costs or he may then file a replication to the answer as so amended. 

It is further ordered that the defendants pay to the complainant 
or his solicitor the sum of twenty dollars as a fee for counsel for 
complainant for attending upon the examination of said Lieb and 
for opposing this motion. 

It is further ordered that the oral examination of said Lieb, here- 
tofore taken, de stricken out, and that if the complainant file a repli- 
cation to the answer as above amended the defendant have thirty 
days wherein to take testimony in support of the answer and compl't 
afterwards have 60 days wherein — take testimony in rebuttal. 

WILLIAM J. WALLACE. 

(Endorsed :) U.S. circuit court, south. dist. of N. Y. In equity. 
William Roemer vs. David Neuman. Order allowing to defendant 
to amend answer. U.S. circuit court. Filed May 16, 1884. Timo- 
thy Griffith, clerk. 


36 Amendment to Answer. 
U.S. Circuit Court, Southern District of New York. 


WILLIAM RoOEMER 
vs. In Equity. 
Davip NEUMANN. 


The amendment to the answer of the respondent to the bill of com- 
plaint exhibited against him November 13th, 1853, and to the 
supplemental bill exhibited against him January 17, 1884, by the 
above-named complainant. 


Now this respondent, appearing and, pursuant to an order filed 
herein May 16th, 1884, further answering, says: 
d—d1d 


18 WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 


And it is further alleged by said defendant that the said William 
Roemer was not the first or original inventor of the alleged inven- 
tion alleged to be described and claimed in the letters patent No. 
208,541, set forth in the bill of complaint, but, on the contrary, that 
John W. Lieb and Jacob Lagowitz, both residing at Newark, New 
Jersey, and Leopold Haas, residing at New York city, had prior 
knowledge and made prior use of such alleged invention, at said 
cities of Newark and New York and elsewhere, before the time of 
any supposed invention thereof by said Roemer, and that, in view 
of the said prior knowledge and use of said Lieb, Lagowitz, and 

Haas, the said letters patent of the complainant are void and 
o7 the device therein claimed lacking in any patentable inven- 
tion; and the defendant prays as in his answer he has hereto- 
fore prayed. 
DAVID NEUMANN, 
By GUSTAV BERNHEIM, 
Alt’y-in- Fact. 
W. C. HAUFF, 
Def’t’s Sol’r. 
J. VAN SANTVOORD, | 
Of Counsel for Def’t, 41 Park Row, New York City. 


Unitrep Srates or AMERICA, 
Southern District of New York, City and County of New York, § 


4 88 . 


Gustav Bernheim, being duly sworn, deposes and says: I am 
attorney-in-fact for the defendant, David Neumann, named in the 
foregoing amendment to the’answer subscribed by him through me, 
bis said attorney. I have read the said amendment to the answer 
herein and know the contents thereof, and the same is true of my 
own knowledge, except as to the matters therein stated on informa- 
tion and belief, and as to those matters I verily believe it to be true; 
and I further say that said answer is subscribed by me as such at- 


torney-in-fact, the said defendant, David Neumann, being at present , 


absent from this country. 


GUSTAV BERNHEIM. 


Subscribed and sworn to before me May 19, 1884. 
[u. s.] CHARLES 8S. HAYES, 
Notary Public (127), N. Y. Co. 


[Endorsed :] (U. S. circuit court, southern district of New York. 
In equity. William Roemer v. David Neumann. Amendment to 
the answer. W.C. Hauff, def’t’s solicitor, 41 Park Row, New York 
city. Filed May 19, 1884.) 
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38 Circuit Court of the United States for the Southern District 
of New York. 
WILLIAM RoeMeER 
vs. . . 
a 3 ee . Bemwerecne 720 Eauiey. 
Davip NEUMANN, Impleaded with Gustave BERNHEIM | . 
and Cart NEUMANN. 


“ 


The replication of William Roemer, complainant, to the amended 
answer of David Neumann, defendant. 


This repliant, saving and reserving unto himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said amended answer, for replication thereunto says that he 

will aver, maintain, and prove his said bill of complaint and 
39 supplemental bill of complaint to be true, certain, and suffi- 
cient in law to be answered unto, and that the said amended 
answer Of the said defendant is uncertain, untrue, and insufficient 
to be replied unto by this repliant, without this, that any other mat- 
ter or thing whatsoever in the said amended answer contained ma- 
terial or effectual in law to be replied unto and not herein and 
hereby well and sufficiently replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things this 
repliant is and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly prays as in and by his 
said bill he has already prayed. 
WILLIAM ROEMER, 
Complainant, 
By BRIESEN & STEELE, 
’ His Counsel. 


40 (Endorsed :) United States circuit court, So. district of N. Y. 

In equity. William Roemer v. David Neumann, impleaded, 
&e. Replication to amended answer. Briesen & Steele, counsel for 
complainant, 229 Broadway, N. York. U.S. circuit court. Filed 
July 7th, 1884. 


41 Circuit Court of the United States for the Southern District 
of New York. 


Witt1aM Roemer, Complainant, 
vs. In Equity. 
Davip Neumann, Impleaded, &c., Defendant. 


Please take notice that we shall proceed to take proofs for final 
hearing on the part of the complainant, under the 67th rule of the 
supreme court for courts of equity, as amended, and in accordance 
with the statutes in such case made and provided, and in pursnance 
of the rules and practice of this court, before George F. Betts, Esq. 
an examiner of this court, under said statutes and rules, at our 

office, No. 229 Broadway, New York city, N. Y., on the 19th 
42 day of March, 1884, at 2 c’clock in the afternoon. 
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We desire the evidence to be adduced in this cause to be taken 
orally. 

You are invited to attend and cross-examine the witnesses pro- 
duced. The examination will be adjourned to such time and place 
as may be required, without further notice. ; 

Dated New York city, 17th March, 1854. 

Very respectfully, WILLIAM ROEMER, 
Complainant, 
By BRIESEN & STEELE, 
His Counsel. 
To W. C. Hauff, Esq., defendant’s solicitor. 


43 United States Circuit Court, Southern District of New York. 


WILLIAM ROEMER 
US. In Equity. 
Davip Neumann, Impleaded, c. 


Testimony taken on behalf of the complainant, on their prima facie, 
case under and pursuant to the 67th rule in equity, as amended, 
before George F. Betts, Esq., a standing examiner in this court. 


It is consented that the witnesses may be sworn by Samuel R. 
Betts, Esq., United States commissioner. 

Met pursuant to notice hereto annexed. 

Present: A. v. Briesen, Esq., of counsel for compl’t, and W. C. 
Hauff, Esq. of counsel for def’t. | 


229 Broapway, New York, 
March 19, 1884—2 p.-m. 

Counsel for complainant offers in evidence— 

Letters patent No. 208,541, dated Oct. 1st, 1878, and granted to 
Roemer Bros., assignees of William Roemer, for‘an improvement in 
locks for satchels, and the seme is marked “ Complainant’s Exhibit 
Patent, S. R. B., U.S. comm’r, March 19th, 1884.” 

Also original assignment by Henry Roemer and George Roemer, 

trading under the firm name and style of Roemer Bros., to 
44 William Roemer, of said letters patent, with certificate of 

record thereof, said assignment bearing date Feb. 21, 1880, 
recorded March 2d, 1880, and the same is marked “Complainant’s 
Exhibit Assignment, 8. R. B., U.S. comm’r, March 19, 1884.” 

Also original assignment by William Roemer to George Roemer 
and Henry Roemer, constituting the firm of Roemer Bros., of said 
letters patent when issued, together with the certificate of record 
thereon, which assignment bears date Sept. 25, 1878, recorded Sept. 
26, 1878, and the same is marked “ Complainant’s Exhibit First 
Assignment, S. R. B., U.S. comm’r, Mareh 19, 1884.” 

Counsel for complainant asks whether or not counsel for defend- 
ant desires proof of execution of both said assignments. 

Counsel for defendant, not being familiar with the handwriting 
of the various assignors, must ask such proof. 


| 
| 
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Counsel for ey also offers in evidence certified copy of 
the record of the pleadings and proofs in the cause entitled William 
Roemer ag’t Albert O. Headley, which was pending in the circuit 
court of the United States for the district of New Jersey, and the 
same is marked “ Complainant’s Exhibit Headley Record, S. R. B., 
U. S. comm’r, March 19, 1884.” 

Also certified copy of the opinion of his honor, Judge Nixon, in 
the said Headley suit, and the same is marked “Complainant’s Ex- 
hibit Judge Nixon Opinion, S R. B., U. 8S. comm’r, March 19, 
1884.” 

Also certified copy of decree entered in said Headley suit, and 
the same is marked “ Complainant’s Exhibit Headley Decree, S. R. 
B., U. S. comm’r, March 19, 1884.” 

Also a model, and the same is marked “Complainant’s Exhibit 

Neumann Lock, S. R. B., U. S. comm’r, March 19, 1884. 
45 Also a model which is marked “Complainant’s Exhibit In- 
fringing Lock, 8S. R. B., U. 8. comm’r, March 19, 1884.” 

Also the sworn statement filed in the clerk’s office of this court, 
in compliance with the order of January 12th, 1884, on the Ist of 
March, 1884, and the same is marked “ Complainant’s Exhibit De- 
fendant’s First Statement, S. R. B., U.S. comm., March 19, 1884.” 

Counsel for complainant asks counsel for defendant to admit the 
genuineness of said statement. 

Counsel for defendant admits the genuineness thereof. 

Counsel for complainant also asks counsel for defendant to admit 
that defendant has made and sold locks like “Complainant’s Ex- 
hibit Neumann Lock,” and like “Complainant’s Exhibit Infring- 
ing Lock,” before the filing of the bill herein, during the year 1883. 

Neither the defendant nor any of the makers of such locks being 
present, counsel for defendant cannot, of his own knowledge or re- 
sponsibility, make such admission. 

Counsel for complainant also offers in evidence a satchel, and the 
same is marked “Complainant's Exhibit Neumann Satchel, 8. R. 
B., U.S. comm., March 19, 1884.” : 

Counsel for complainant asks counsel for defendant to admit that 
the defendant has manufactured and sold such frames and locks as 
appear on such “ Exhibit Neumann Satchel.” 

Counsel for defendant makes the same answer to this request as 
to the last preceding one. 


FRANK v. BRIESEN, a witness called on behalf of complainant 
and being first duly sworn, deposes and says in answer to questions 
by complainant’s counsel : 

46 My name is Frank v. Briesen; age, 30; residence, New 

York city ; business, counsellor-at-law. Iam the party who 
signed as witness to Complainant's Exhibit First Assignment. I ree- 
ognize the signature of William Roemer on said exhibit as the 
complainant’s signature, having frequently seen him write. I 
should not have subscribed as a witness to said exhibit had I not 
seen the complainant sign it. 
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Cross-examination waived. 


FRANK v. BRIESEN. 


Subscribed and sworn to before me this 19th day of March, 1884. 
SAM’L R. BETTS, 
United States Comm., South. Dist. of N. Y. 


Counsel for complainant also offers in evidence a traveling bag, 
which is marked “ Exhibit D for Complainant, 13 April, 1851, W. 
Paterson, ex’r,” together with a certificate from the clerk of the 
circuit court for the district of N. J. to the effect that the same is 
the Exhibit D filed in said court in the suit of Roemer vs. Headley, 
and which was used in the final hearing of said cause. 

Also a model marked “Exhibit D 1 for Headley, W. P., U.S. 
com., Oct. 21, 1881,” together with a certificate from the clerk of 
the last-mentioned court to the effect that the same is the “Exhibit 
D 1” filed in said court in the suit of Roemer vs. Headley, and which 
was used in the final hearing of said cause. 

Also a model marked “ Exhibit D 2 for Defendant Headley, W. 
P., U.S. com., Oct. 21, 1881,” together with a like certificate from 
said clerk. 

Also a model marked “ Exhibit D 3, W. P., exam., Oct. 21, 1881,” 
together with a like certificate from said clerk. 

Adjourned to Friday, March 21, 1884, at 10 a. m. 


47 Fripay, March 21, 1884—10 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Louis OswaLp, a witness called on behalf of complainant, and 
having been first duly cautioned and sworn, deposes as follows in 
answer to questions by complainant’s counsel : 


My name is Louis Oswald; I am 43 years old; I live in New- 
ark, N. J.; I am a bag-maker, interested with A. F. Eggers, of 
Newark. 

Q. 1. Look atthelock marked “ Exhibit Neumann Lock ” and state 
what, if anything, you know about it. 

A. That’s a satchel lock of R. Neumann & Co., of Newark ; it’s 
manufactured by them. I bought these locks with the frames from 
that firm in 1882 and 1883. 

Q. 2. Are you the same Louis Oswald whose affidavit, entitled in 
this cause, [ now show you? 

A. Yes, sir. 

Counsel for complainant offers in evidence the affidavit of this 
witness, which is now on file in the clerk’s office of this court and 
which was subscribed and sworn to on the 5th of January, 1884, 
before J. F. Kuhn, notary public. 


Q. 3. I will read that affidavit to you. Please state whether its 


contents are true. 
A. That is true. 


. 


WILLIAM ROEMER VS. DAVID NEUMANN RET AL. 93 


Counsel for complainant requests the officer to certify that “ Com- 
plainant’s Exhibit Neumann Lock” is brought here by a messen- 
ger from the clerk’s office of this court, and that the same exhibit 
was marked “ Exhibit Neumann Lock for Complainant, J. F. Kubn, 
notary public,” before it was marked by Mr. Betts as an exhibit, on 
March 19, 1884. 

The officer certifies that such is the fact. 


48 Q. 4. Look at “Complainant’s Exhibit Neumann Satchel ” 
and state what, if anything, you know respecting the place 
of manufacture of locks constructed like that on that exhibit. 


(Objected to as immaterial.) 


' A. I have seen that lock in Neumann’s office, in Newark—I mean 
R. Neumann & Co.—in Washington street, Newark ; it was offered 
to me to buy it by Mr. Neumann ; I| think it was about two months 
ago. 

Q. 5. Was that the first time you ever saw such a lock ? 
A. That was the first time. 


Direct closed. 


Cross-examination by Mr. Haurr: 


Cross-Q. 6. Have you seen that identical lock on “Complainant’s 
Exhibit Neumann Satchel,” in Neumann & Co.’s office, as you state 
in answer 4” 

A. I can’t say that; I didn’t mark the lock. 

Cross-Q. 7. How did you come to make your said affidavit herein 
of January 5, 1884? 

A. Well, | have seen Mr. Roemer. He told me I had to bea 
witness for him, for he knows that I bought tocks from Neumann; 
so I went along with him to the lawyer’s office and signed what I 
couldn’t refuse, to be true. 

Cross-Q. 8. You say he told you you had to be a witness for him. 
How did he give you to understand that you had to be a witness 
for him? Did he say anything as to what would be done in case 
vou refused ? : 

A. knew that Roemer had some quarrel with Neumann just about 
this lock. He didn’t say anything what would happen if I refused 
or not. 

Cross-Q. 9. Did you buy locks like “Complainant’s Exhibit 
Neumann Lock” at the request of said William Roemer, the com- 
plainant? 

A. No, sir. 

Cross-Q. 10. You bought them because you were a customer of 

Neumann & Co.’s. Is that it? 
49 A. Yes, sir. 
Cross-Q. 11. Are you still a customer of theirs ? 

A. Yes. 


Examination closed. 
LOUIS OSWALD. 


‘ 
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Subscribed and sworn to before me this 21st day of March, 1884. 
SAMUEL R. BETTS, 
United States Commissioner, Southern District of New York. 


OLIVER Drak&, a witness called on behalf of complainant and 
being first duly cautioned and sworn, testifies as follows: 


My name is Oliver Drake; I am 35 years of age; residence, New- 
ark, N. J.; by occupation a solicitor of patents and expert in patent 
causes. I have testified asan expert in a number of patent cases be- 
fore the United States courts, some of which related to bag fasten- 
ings and locks. Ihave read the letters patent No. 208,541, of Octo- 
ber 1, 1878, which are now shown ime, and I think I understand 
the contents thereof. I made an affidavit in this cause,‘sworn to on 
the 5th day of January, 1884, before Charles H. Pell, notary public ; 
that aflidavit is now before me and its contents are true. 


Counsel for complainant offers in evidence said affidavit, which is 
now on file in this court. 


Q. 1. Will you compare Complainant’s Exhibit Neumann Lock 
with Complainant’s Exhibit Infringing Lock, now shown you and 
to which said affidavit refers ? 

A. I have compared them. I find them to be precisely the same 
in construction and operation. 

Q. 2. Please compare Complainant’s Exhibit Neumann Lock with 
the device described and shown in said letters patent No. 208,541 

and state the result of your comparison. 
50 A. I have compared them and find “ Exhibit Neumann 
Lock ” to be practically and almost identically the same in 
construction as the device shown and described in said letters pat- 
ent No. 208,541; in every essential particular I find the two devices 
to be identically the same. : 

Q. 3. Please compare also the lock on “ Complainant’s Exhibit 
Neuman’s Satchel” with the device shown and described in said 
letters patent No. 208,541 and give the result of the comparison. 


(Objected to as immaterial.) 


A. I have examined “ Complainant’s Exhibit Neumann Satchel.” 
I find that to be substantially the same in some particulars as the 
device shown and described in patent No. 208,541, but differing 
somewhat in certain features of construction. I find that the ends 
of the locks in “Complainant’s Exhibit Neumann Satchel,” which 
correspond with the end pieces B B in the patent, to be practically 
the same—that is to say, they perform the same function ; they are, 
however, struck up from sheet metal, but they are inserted in the 
open ends of the body of the lock, the extent of the insertion being 
limited by a shoulder practically the same as those marked B B in 
the patent referred to, and are secured to the bag frame by a rivet 
in the same manner. ; 

Q. 4. State whether or not the said “ Exhibit Neumann Lock ” 
and “ Neumann Satchel” contain the device which is described in 


be 


era 
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the first claim or that described in the second claim of said letters 
patent No. 208,541, or both claims. 

A. Il am of the opinion that they contain the same elements de- 
scribed in both of the claims of the patent, and that said elements 
also perform substantially the same functions as those described in 
the claims referred to. 


Direct examination closed. 


Cross-examination by Mr. Haurr: 


(Counsel for defendant excepts to calling the statement of the 
witness of January 5, 1884, an affidavit, the same not being sworn 
to.) 

Cross-Q. 5. Please give your reasons why you find “ Ex- 

51 hibit nafs Lock” to be practically and almost identi- 

cally the same construction as the device shown and described 

in patent No, 208,541, as you state in your answer 3. Please give 
all your reasons in detail. 

A. My reasons are, in brief, that the body and end pieces of the 
lock in suid “ Exhibit Neumann Lock” are constructed and operate 
precisely the same as the body and end pieces described and shown 
in the patent referred to. 

Cross-Q. 6. The specification of said patent 208,541 states: “The 
invention consists principally in forming the body of the lock case 
with open ends and in combining the same with cast blocks or end 
pieces.’ Is not the result of this construction that the end pieces 
close the open ends of the lock case, and that, as appears in the 
drawing of said patent, one such end piece forms an abutment or 
brace ayainst which strikes the spring operating the bolt C? 

A. The result spoken of by the counsel is a fact resulting from 
the adjustment of the parts, undoubtedly—that is, the closing of the 
open ends of the lock case. In regard to the adjustment and oper- 
ation of the spring the result is undoubtedly the same as indicated 
in the question of counsel, although the spring does not seem to be 
shown or described in the patent, the inventor evidently not having 
thought it necessary to do so, as he uses the following language in 
the paragraph preceding the claim, to wit: “The other parts of the 
lock are not necessary to show.” 

Cross-Q. 7. The inventor of the patent 208,541 is thus enabled to 
form the lock case with open ends, and thus cheapen the construc- 
tion of the lock. Is that not the object of this invention? 

A. The lock is thereby rendered easy of construction, undoubt- 
edly. The inventor himself says in his specification that “ the prin- 
cipal object of the invention is to reduce the expense of the lock 
vase,” K&c., and evidently that is a fact. 

Cross-Q. 8. Then, in your judgment, the principal object of the 
invention is to reduce the expense of the lock case, and forming the 
body of the lock case with open ends tends to such reduction of ex- 
pense; is that not so? 

A. Is is not my province to give an opinion as to the in- 
o2 ventor’s object, but I am of the opinion that the forming of 
4—319 
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the lock case with open ends does tend to make it easy of construc- 
tion and cheap. 

Cross-Q. 9. Then, if a lock case should be formed with'closed ends, 
so that this tendency to make it easy of construction and cheap 
would fall away, would you still consider such a lock case to be 
within the scope of the invention of patent 208,541? 


(Objected to as not cross-examination and as hypothetical, no lock 
case having the ends closed having thus far been referred to in any 
part of the witness’ testimony, and also because it does not appear 
that the patent is for a lock case only.) 


A. If a lock case were made with the ends entirely closed, so as 
to make it more difficult of construction, there might be some force 
in the question of counsel, but as a matter of fact in both “ Exhibit 
Neumann Lock” and “Complainant’s Exhibit Infringing Lock,” as 
well also as in “ Complainant’s Exhibit Neumann Satchel,” the cases 
are made with open ends and the end pieces are inserted therein, 
substantially as shown and described in patent 208,541. 

Cross-Q. 10. And this “force in the question of counsel,” which 
you name in your last answer, would still hold good if a lock case 
entirely closed were supplied with blocks similar to the blocks B B 
of patent 208,541. Is that correct or not; and, if not, why not? 


(Same objection.) 


A. I am afraid I should not be able to answer the question unless 
such a lock case as counsel supposes were shown to me. 

Cross-Q. 11. Please look at the device, “ Defendant’s Exhibit Bern- 
heim 1875 Lock,” also illustrated by ‘ ‘Defendant’s Exhibit Bernheim 
Model,” both said exhibits being now on file in this case in the 

clerk’s office of this court, and state whether the same has 
ats) not got a lock case, made of suitable material, bent into a U 
form, said lock case being formed with open ends. 


(Objected to as not cross-examination, and counsel for defendant 
is informed that he makes the witness his own by entering into this 
new matter, and the witness is informed that he must not answer 
that question in his capacity as complainant’s witness, but that if he 
desires to answer as defendant's expert witness he may do so.) 

Defendant’s counsel submits to the court that he has the perfect 
right to inquire into the scope of the complainant’s alleged inven- 
tion to ascertain what sort of a case defendants have to meet, the 
defendants having but one ehance. 

Complainant’s counsel re plies that the things referred to in ques- 
tion are not exhibits in the cause; no witness has been examined 
respecting them, and that defendant has no right to draw this wit- 
ness into a fishing excursion respecting any structure which defend- 
ant’s counsel may choose to ask him about, and repeats his instruc- 
tion to the witness. 

Counsel for defendant denies the truth of the imputatioi con- 
tained in the last statement of complainant’s counsel relative to a 
fishing excursion. 


: ee a, a a 
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A. My answer being subject to the restrictions of counsel and also 
to the fact that I have had no previous opportunity of thought upon 
the matter, I would say that the lock case referred to in the ques- 
tion is undoubtedly constructed with open ends, but I am bound to 
add tnat the end pieces used in combination therewith are entirely 
different in construction, do not enter the lock case, and they per- 
form an entirely different function from that described in respect to 
the end pieces in patent No. 208,541, to wit, one of said end pieces 
engages with the locking mechanism and serves to unlock the 

same, if | understand it correctly. 
o4 Cross-Q. 12. What is the function “described in respect to 
the end pieces, in patent No. 208,541 ?” 
' A. They serve as a means by which to receive and hold the 
handle rings, and also, with the aid of rivets, to hold the lock to the 
bag frame, as well as to close up the open ends of the lock case, as I 
understand it. 

Cross-Q. 13. In “Defendant’s Exhibit Bernheim 1875 Lock ” and 
“Defendant’s Exhibit Bernheim Model,” the lock case or shell is in- 
serted into the end pieces; is not that so? 


(Same objection and instruction to witness as to Cross-Q. 11.) 


A. That appears to be so, but one of the ends is movable and 
operates the locking mechanism, as before stated, whilst the other 
seems to be for no other purpose but to close up the open end of the 
lock case and to render the lock symmetrical and uniform in con- 
struction and appearance. 

Cross-Q. 14. And the degree to which the lock case or shell can 
enter the end pieces is limited by the abutment at the end or out- 
side of said end pieces’; is that not correct ? 

(Same objection and instruction to witness as to Cross-Q. 11, and 
also as it does not appear which of the two long pieces in the ex- 
hibits referred to is the lock case or shell.) 


A. The covered ends of the end pieces would undoubtedly limit 
the extent of the projection of the lock case in said ends, but they 
do not appear to be constructed or used with that object in view, 
one of them being used chiefly as an ornament and the other to 
operate the locking mechanism, its motion being limited by a slot 
in the top of the lock case, as it appears to me. 


(Recess to 2.50 p. m.) 
After recess. 


Present : Counsel as before. 
Cross-Q. 15. Supposing a lock case entirely closed at the 
55 ends were supplied with handle-holders in the manner of the 
device “ Exh. D3, W. P., exam., Oct. 21, 1881,” introduced in 
evidence by complainant’s counsel, would such a structure be within 
the scope of patent 208,54] ? 
(Same objection and instruction to witness as in Cross-Q. 11.) 
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A. That exhibit appears to be within the scope of the construction 
embodied in the second claim of said patent, which claim does not 
appear to be limited to a lock case having open ends, but reads as 
follows: “ The end pieces B B of a lock case, made with shoulders d, 
for defining their position relative to the body A.” 

Cross-Q. 16. Please detail all your reasons why you consider said 
exhibit to be within the scope of said patent. 


(Same objection and instruction.) 


A. My reason is that the end pieces in said exhibit are nade with 
shoulders for defining their position relative to the body or lock 
case. 

Cross-Q. 17. Which are the end pieces, as you call them, in said 
exhibit? 

(Same objection and instruction.) 


A. The parts which extend beyond the ends of the lock case and 
have the curvatures for receiving the handle rings. 

Cross-Q. 18. And the shoulders of said end pieces in said last- 
named exhibit you evidently consider to be the ends of those parts 
extending beyond the ends of the lock case and which abut against 
such ends of the lock case; is that correct ? 


(Same objection and instruction.) 
A. I should say that practically they were in that case. 


The cross-examination relative to the lock of the “ Complainant’s 
Ex. Neuman Satchel” is “ de bene esse.” 


Cross-Q. 19. Do you consider the lock in “Complainant’s Exhibit 

Neumana Satchel” to have open ends in the sense of patent 208,541 ; 
if so, why? 7 
56 A. I do, for the reason that those open ends receive the 
projecting ends of the end pieces substantially in the same 

manner and for the same purpose as in the patent referred to. 

Cross-Q. 20. And this you consider to be so, although these open- 
ings to receive projecting ends of what you call end pieces are made 
in the roof or top of the lock case; is that correct? 

A. Yes, sir; you are correct. | 

Cross-Q. 21. Then, if a projecting end of any handle-holder is re- 
ceived in an opening of the lock case you consider such arrange- , 
ment to be within the scope of patent 208,541, no matter whether 
such opening is at the end or in the roof of the lock case; is that so? 

A. IL am not prepared to say that some such construction might 
not be made as would avoid that shown and described in the patent ; 
but the openings in the end of the lock case and the end pieces in 
“Complainant’s Exhibit Neumann Satchel ” differ from the patent 
only in degrees—that is to say, the end pieces are of much thinner 
metal and the openings in the ends of the lock case are correspond- 
ingly small, in my view of the matter. 

Cross-Q. 22. Why do you say that the openings are in the end of 
the lock case on “Complainant’s Exhibit Neumann Satchel? ” 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 29 


A. I wish to be understood as saying that they are practically so 
because they receive the ends of the end plates, and the projecting 
ends of the lock case serve merely as a seat upon which the outer 
ends of the end plates rest. | 

OLIVER DRAKE. 

Cross-examination closed. 

No redirect. 


Subscribed and sworn to before me this 21st day of March, 1884. 
SAM’L R. BETTS, 
United States Comm’r, South. Dist. of New York. 


Adjourned to Friday, March 22, 1884, at 11 a. m. 


~] 


qr 


Fripay, March 22, 1884—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


Freperick T. Hey, a witness called on behalf of complainant, 
and being first duly sworn, deposes and says in answer to questions 
by complainant’s counsel : 

My name is Frederick T. Hey; age, twenty-five; residence, Newark, 
N. J.; a lawyer by occupation. I am one of the subscribing wit- 
nesses in the paper marked “Complainant’s Exhibit Assignment.” 
_I drew that instrument myself. I know Mess. Henry & George 
Roemer, who signed it; they signed it in my presence at the time 
named in the paper. 

FREDERICK T. HEY 

Examination closed. 

No cross-examination. 

Subscribed and sworn to before me this 22d day of March, 1884. 

SAM’L R. BETTS, 
United States Comm’r, South. Dist. of New York. 


58 Complainant rests his prima facie case. 


59 STATE OF NEw York, $s: 
City and County of New York, c*: 


August Schlarbaum, being duly sworn, deposes and says that he 
is the person deputized by the United States marshall to serve the 
annexed writ. and that on the 4th day of September, 1884, between 
the hours of 1 p.m. and 2 p. m., at No. 76 Duane St., New York city, 
he served the said writ on Gustav Bernheim, one of the persons 
named in said writ, by then and there delivering to and leaving with 
said Gustav Bernheim a copy of the annexed writ and at the same 
time showing him the annexed original. 


AUGUST SCHLARBAUM. 


_ 
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Subscribed and sworn to before me this 5th day of September, 


1884. 
CHARLES M. THOMAS, 
: Notary Public, Kings Co., N. Y. 
Certificate filed in N. Y. Co. , 


60 Alias. 


The President of the United States of America to Gustav 
[x.s.] Bernheim and Carl Neumann, impleaded with David Neu- 
mann, Greeting : 


You are hereby commanded, as we have before commanded you, 
that you and each of you personally appear before the judges of 
the circuit court of the United States of America for the southern 
district of New York, in the second circuit court, in equity, on the 
firs. Monday of October, A. D. 1884, wherever the said court shall 
then be, to answer a bill of complaint exhibited against you in the 
said court by William Roemer, and do further and receive what 
the said court shall have considered in that behalf; and this you 
are not to admit under the penalty on you and each of you of two 
hundred and fifty dollars. 


Witness Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States, at the city of New York, on the 
fourth day of September, in the year one thousand eight hundred 
and eighty-four, and of the Independence of the United States of 

America the one hundred and ninth. 
61 TIMOTHY GRIFFITH, Clerk. 
BRIESEN anp STEELE, 
Compl't’s Sol’s. 


The defendants are required to enter appearance in the above 
cause in the clerk’s office of this court on or before the first Monday 
of October, 1854, or the bill will be taken pro confesso against them. 

T. G., Clerk. 


[Endorsed :] I certify that the within writ was served upon the 
within-named defendant at the time and in the manner stated in 
the annexed affidavit of August Schlarbaum. Dated New York, 
Sep. 16, 84. Joel B. Erhardt, U.S. marshall,so. dist. of New York. 
U.S. marshal/’s office, New York, Sept. 4, 1884. I hereby depute 
August Schlarbaum to serve the within subpeena. Joel B. Erhardt, 
U.S. marshall. U.S. marshal’s office, 8S. D. N. Y.,Sep.4,1884. Re- 
= U.S. cireuit court. Filed Sep. 16,1884. Timothy Griffith, 
clerk. 


elt 
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62 Circuit Court of the United States for the Southern District 
of New York. 


WILLIAM Roemer, Complainant, ) 
v8. [In Equity. No 2920. 
Davip NEUMANN et al., Defendants. ( 


Please take notice that we shall proceed to take proofs for final 
hearing on the part of the complainant, in rebuttal, under the 67th 
rule of the Supreme Court for courts of equity, as amended, and in 
accordance with the statutes in such cases made and provided and 
in pursuance of the rules and practice of this court, before George F. 
Betts, Esq., a standing examiner of this court, under said statutes 
and rules, at our oftice, No. 229 Broadway, New York city, N. Y.,on 
the 21st day of January, 1885, at 10.30 o'clock in the forenoon. 

We desire the evidence to be adduced in this cause to be taken 
orally. 

You are invited to attend and cross-examine the witnesses pro- 
duced. The examination will be adjourned to such time and place 
as may be required without further notice. 

Dated New York city, January 15, 1885. 

Very respectfully, BRIESEN & STEELE, 
Compl't’s Solicitors. 

To Wm. C. Hauff, Esq., def’ts’ solicitor. 

63 New York, January 21st, 1885—10} a. m. 
Met pursuant to notice hereto annexed. 

Present: A. v. Briesen, Esq., of counsel for complainant, and W. 

C. Hauff, Esq., of counsel for defendants. 


Testimony in Rebuttal Taken on Behalf of Complainant. 


OscaR BARNETT, a witness called on behalf of plaintiff in rebuttal, 
and having been first duly sworn, deposes and says: My name is 
Oscar Barnett. Iam 49 yearsold. I reside in Newark, New Jersey, 
at No. 253 Mulberry street. [I am an iron founder by occupation. 

Q. 1. Did you make any castings for lock cases for one Charles 
Kiipper? 

A. Yes, sir. 

@. 2. When first ? 

A. The first order of anything of that kind I recollect was on 
January 17, 1878. 

Q. 3. Have you here any book which will show when first you 
received an order for lock cases from said Kipper ? 

A. Yes, sir; there’s the book and there’s the order. 

(The witness produces a book and points to an entry on page 236 
thereof, which entry reads as follows: “Chas. Kiipper, city; sample 
of bag lock case from wood pat.,” said order being under the date 
of January 17, 1878, which appears at the head of said page.) 


Q. 4. In whose handwriting is that order? 
A. My own handwriting. 
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Q. 5. Please look at “Complainant’s Exhibit D 3” and state 
whether you recognize the same. 

A. This is not like the one that I cast for them, in this respect: 
That the one I cast for him was in one piece, while this is in two 

pieces. 
64 (). 6. Please look at “Complainant’s Exhibit D1” and state 
whether you recognize it. 

A. I can’t see any difference between that and the other. We 
made something that resembled that one when the two pieces are 
together. 

Q. 7. How together cast, or what ? 

A. Cast in one piece of iron. 

Q. 8. How do vou know that the entry of January 17, 1878, in 
your book is the first entry relating to locks for Kiipper ? 

A. Because I ascertained the fact by going over the books care- 
fully. 

(). 9. What is this book here? 

A. The order book. 

Q. 10. Is it the only order book you have ? 

A. No, sir. 

Q. 11. Is it the only order book for the period it covers ? 

A. Yes, sir; but only for that kind of work. We have two order 
books—one for orders for malleable castings and one for grey iron. 
This is the grey iron book. 

Q). 12. Might it not be that you made these lock castings for Mr. 
Kiipper in malleable iron? 

A. They might have been made of malleable iron afterwards, but 
this is the first of that description of castings that we made for him. 
I made other castings for him previous to that date. 

(). 15. Those other castings which you made previous to that date, 
of January 17, 1878, for Kiipper, were they lock castings? | 

A. Some of them were for the inside work of locks; none for the 
outside. ) 

Q. 14. I will read you from the testimony of Mr. Kipper, as given 
on the 12th day of May, 1854 (questions and answers 125 to 131, 
inclusive), and ask you to state what you know about the matter to 
which Mr. Kiipper there refers. 

A. That is all so, except as regards the dates—I don’t know, but 
the facts are so. 

Q. 15. Why did you have this interview with Mr. Kiipper? 

A. Because I met him at one of his neighbor’s offices— 

65 Mr. Ballard’s office—and he stated to me that Mr. Roemer 

had brought suit against him for infringement, and asked 

me if I could give him the date that we had made those lock-case 

castings for him. I then went back to the shop and went over the 

books and ascertained the date, as I have already testified. The 

book here to-day is the same book I had with me at that interview 
to which Mr. Kipper refers. 


Direct closed. 
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Cross-examination : 


Cross-Q. 16. How long have you known Mr. Kiipper? 

A. About ten years, I think. 

Cross-Q. 17. And have you done work for him during all that 
period ? 

A. I don’t know whether I have or not. I may have been ac- 
quainted with him before I commenced to do work for him. 

Cross-Q. 18. As near as you can tell, when first did you do any 
work for him? 

A. I think it was about 1876, but I can only guess at it. 

. Cross-Q. 19. In youranswers 5 and 6 I understand you to say that 
you made something for Kiipper which resembled “Complainant’s 
Exhibits D3 and D1,” when the two pieces are together. Please 
specify what you refer to by “two pieces.” 


(Objected to as already answered in answer 7.) 


A. This Exhibit D 3 is in two pieces. 

Cross-Q. 2U. Then I understand that what you made for Kiipper, 
which resembled “Complainant’s Exhibits D1 and D3,” had the 
casing or upper part of the device cast onto the lower part or bot- 
tom plate of the device, but that in other respects “Complainant’s 
Exhibits D1 and D3” are the same as what you cast for Kiipper ; 
is that correct ? 

A. As far as I know, it is; as near as I can judge, they resemble 
them. 

Cross-Q. 21. Whom do you mean in your answer 6 by “ we?” 

A. I mean “ me’”’—wyself. 
66 Cross-Q. 22. Did you do this casting for Kipper yourself 
or did you have others to assist you? 

A. The work was done by others than myself. 

Cross-Q. 23. Who are those others? Name them. 

A. I have upwards of 100 employees. I could not give you the 
names of thei, and I don’t know whom I had employed at that 
time. 

Cross-Q. 24. Can you not name any of the parties you refer to in 
answer 22? If so, name all you can. 

A. Iv’e no recollection of any of them at that time. 

Cross-Q. 25. Could you ascertain their names from your books? 
If so, will you please ascertain their names and let us know them? 

A. I could not tell anything about it from my books or other- 
wise. 

Cross-Q. 26. Is there any person besides yourself who could ascer- 
tain these names or any of them? If so, please tell us who. 

A. No, sir. The foreman I had at that time is dead, and he’s the 
only man that would know anything about it; his name was Her- 
mann Helbrecht. 

(Defendants’ counsel states that the reference in this testimony to 
the order book is objected to unless said book be offered in evidence, 
and cross-examination thereon is “ de bene esse.”’) 

(Counsel for complainant states that the book is now in the hands 

o—315 


34 WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 


of defendants’ counsel for inspection and examination on any mat- 
ter contained therein, but that the book, being the property of the 
witness, counsel for complainant cannot offer it in evidence so as to 
make it an exhibit, as the rules require exhibits to be delivered to 
the clerk of the court at the hearing.) 

Cross-Q. 27. What does “ wood pat.” in the entry referred to in 
your answer 5 mean? 

A. They mean “ wood patterns "—a wood model or pattern fur- 
nished me by Kiipper to have castings made from. 

Cross-Q. 28. When did Kiipper furnish you said wood model ? 

A. At the time the order was given—Jan. 17, 1878. 

Cross-Q. 29. And said wooden model or pattern furnished 
67 you by Kitipper was a model of a casting that you made for 
him, mentioned by you in your answers 5and6; is that so? 

A. That is my impression. 

Cross-Q. 30. What books are they to which you refer in your an- 
swer 8? Specify them. 

A. My ledger and day book and also order books. 

Cross-Q. 31. What were the castings made of which are referred to 
in the entry, on page 236 of your order book ? 

A. Grey iron. 

Cross-Q. 32. Did you ever cast locks or lock cases for Kiipper in 
two pieces” 

A. I do not know. 

Cross-Q. 33. How do you come to recollect, as you state in your 
Ans. 13, that those other castings which you made previous to Janu- 
ary 17, 1878, for Ktipper were for the inside work of locks and none 
for the outside ? 

A. | know that by reading the orders on the books. 

Cross-Q. 34. Does your order book contain entries of orders to you 
from Kipper for castings prior to January 17, 1878? 

A. Yes, sir; [ think they do; [’m pretty certain they do—some 
of them. 

Cross-Q. 35. Can you point out to us from the order book here 
present any eutries of orders to you from Ktipper for castings prior 
to January 17,1878? If so, please point them out. 

A. I don’t think there is another order in that book from Mr. 
Kiipper. 

Cross-Q. 36. Was the occasion, on January 17th, 1878, the first 
time that Kupper ever spoke or made any communication to you 
about locks or lock castings having some resemblance to “ Com- 
plainant’s Exhibits D3 and D 1” 


(Objected to as not cross-examination.) 


A. I don’t know when was the first time; I don’t know that he 


said anything to me at that time—Jan. 17, 1878. ° 
Cross-Q. 37. But Kiipper might have spoken to you or 
68 made some communication to you in regard to such lock or 


lock castings prior to January 17, 1878, might he not? 
A. I’ve no recollection of anything of that kind. 
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Cross-Q. 38. Will you swear that he did not? 

A. To the best of my knowledge and belief, he did not. Theonly 
way I can swear is to the best of my knowledge and belief. 

Cross-Q. 39. Do you know whether or not Kipper spoke to or 
made any communication to any one in vour employ or connected 
with you in business prior to January 17, 1878,1n regard to such 
locks or lock castings ? 

A. I do not. 


Cross-examination closed. 


Redirect examination: 


Redirect Q. 40. How much time did you spend looking over the 
books for Kiipper’s first order for lock cases? 

A. At least three days—myself and my assistants. 

Redirect Q. 41. Please look at “ Defendants’ Exhibit Jenkinson 
Lock” now shown you and state how it compares with the locks 
which you cast for Kiipper on the order of January 17, 1878. 


(Objected to as not redirect.) 


A. The outside appearance is pretty much the same, but the ends, 
I think, were like the ends of “D1 and D3”—that is, they had a 
recess for the rings. 

Redirect Q. 42. What became of the wooden model which Kipper 
brought you with the order of January 17, 1878? 

A. I think it was returned to Mr. Kupper, but I atn not positive 
about it. 


Redirect closed. 
Recross: 


Recross-Q. 48. Who are the persons who assisted you in looking 
over the books for Kiipper’s first order for lock cases? Name them. 
A. Eugene H. Johnson, a clerk in my employ, and Thomas 
Kavanagh, my office boy, and myself. 
69 Recross-Q. 44. I understand from your answer 51 that the 
locks which you cast for Kiipper on the order of January 17, 
1878, resembled in outside appearance “ Defendants’ Exhibit Jen- 
kinson Lock,” but the ends had a recess for the rings. Were the 
locks which you cast for Kiipper on said order provided with any 
base plate; and, if so, was such base plate like that of “ Complainant’s 
Exhibits D 1 or D 3? 

A. The ends of the castings, as I understand it, formed the base 
plate, the same as in Jenkinson’s lock, but the base plate did not 
extend under the hollow of the lock. 

Recross-Q. 45. In “ Complainant’s Exhibits D 1 and D 3” the re- 
cesses for the handle are joined together by a base plate extending 
under the hollow of the lock casing, and in the locks or lock casings 
which you cast for Kiipper on the order of January 17, 1878, said 
recesses were not joined to one anotlier by a base plate, but were held 
in place by being cast directly upon or to the extremities of the lock 
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case, the frame of the bag being intended to serve as a base plate for 


the lock case; is that correct? 
A. I think it is. 


Recross closed. 
Examination closed. 


OSCAR BARNETT. 


Subscribed and sworn to before me this 21st day of Jan., 1885. 
| SAM’L R. BETTS, 
U.S. Comm’r, 8S. D. of N. Y. 


Orro HanKo,a witness called on behalf of complainant,and havin 
been first duly sworn, deposes and says: : 


Q. 1. What is your name, age, residence and occupation ? 

A. My name is Otto Hanko; I am 44 yearsold; I livein Newark, 
New Jersey, 13 Campbell street; 1 am a mechanic, working for the 

firm of Riley & Osborn, in Mulberry street, Newark. 
70 Q. 2. Do you know John W. Lieb? 
A. Yes. 

Q. 3. Did you ever work under him; if so,. when ? 

A. Yes; he was in Lagowitz & Co.’s firm. I don’t know whether 
he was boss or not, but he had something to say tome. I came there 
in 1874, about May, and remained there about seven and a half 
years; that was for Lagowitz & Co. 

Q. 4. What was your position at Lagowitz & Co.’s? 

A. I was foreman of the frame and trimmings department and 
all the machinery, all around the shop. 

Q. 5. Did you as such foreman have anything to do with locks 
for bags” | 

A. Certainly; all the locks that belonged to bags. Well, I had to 
make the patterns for samples to show, if they liked to make it. I 
had my hands to finish the locks and to fit in the combinations. 

Q. 6. Please look at “ Defendants’ Exhibit Lieb Lock C” and state 
when first, if ever, you saw a lock of that construction. 

A. I never saw that lock. I saw the lock on the outside, but not 
the combination of that lock. , 

Q. 7. What do you mean by “ not the combination ?” 

A. Well, | mean this here, being in three pieces. I only saw the 
lock in one piece like that (pointing to “ Lieb lock B”); the patterns 
for this “ Lieb lock B” were made under my supervision. 

Q. 8. If the locks had been made in three pieces and put on bags 
in that shop would you have known it? 

A. It is possible that Mr. Lieb could have done it, and had them 
put on the bag by a trimmer, without my knowing it. 

Q. 9. Please look at “ Lieb lock A,” “ Lieb lock B,” and “ Lieb’s ex- 
periment 1” and state which of these kinds of lock cases was made 
first, which second, and which last, at Lagowitz’s shop. : 

A. This “ Lieb lock B” was made first, and this “ Lieb’s ex peri- 
ment 1” was also made first, but not in malleable iron—in grey 
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iron; they were both made at the same time; this “ Exhibit Lieb 
Lock A” was made after the others. 
71 Q. 10. State whether Mr. Lieb had any interview with you 
— Lieb lock C last year? 

A. Y 

Q. 11. Tell us what took place at that interview? 

A. He asked me if I recollected that he had made that lock (Lieb 
lock C). J said, “ No, I could not recollect having seen it.” 

Q. 12. Where was that, and who was present ? 

A. At the office of Riley & Osborn, in Newark. There was another 
man with him whom I don’t know. 


Direct closed. 


Cross-examination: 


Cross-Q. 13. Do you know of Lieb experimenting in regard to 
locks while you were with Lagowitz & Co.? 

A. Yes. 

Cross-Q. 14. How do you recollect that “ Lieb lock B” and “ Ex- 
periment 1” were made at the same time and that “ Exhibit Lock 
A” was made after the others ? 

A. Well, because I was foreman there and we made the first 
sample pattern to cast them. 

Cross-Q 15. Are you on friendly terms with said Lieb? 

A. Iam not a friend to him any more than Iam to you. He 
engaged me, I worked for him, and that’s all. I have no ill-feeling 
to him. 

Cross-Q. 16. Did vou leave the employ of Lagowitz & Co. because 
you were discharged ? 

A. No; I went off myself. 

Cross- Q. 17. Did you not have any difficulty with Lieb or any of 
the members of the firm of Lagowitz & Co. at any time? 

A. We had no trouble. Sometimes I wanted more room for ma- 
chinery and he did not want to give it. 

Cross-Q. 18. Did you ever have to make out the pay-rolls of Lago- 
witz & Co. for the workmen who were employed there in your de- 
partment? 

A. Yes; I had to fix the books—what each man earned. 

Cross-Q. 19. Did you ever have any difficulty with Lieb or any of 
the members of the firm of Lagowitz & Co. in regard to your man- 

ner of keeping these pay-rolls? 
72 A. One time. Once I entered 88 in the pay-roll for a boy 
who wasn’t there and kept the $3, and afterwards I did that 
again and the firm kept the book, but afterwards I went to Lieb’s 
house and begged his pardon and returned him the money—the $3, 


Defendants’ counsel asks the examiner to certify that while the 
witness was delivering his above answer the complainant in person, 
who is here present, remarked, “ Lagowitz did worse things than 
that.” 

Complainant's counsel denies the right of the examiner to make 
such certificate, the 67th rule not giving him the power to spread 
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upon the record matters that do not pertain strictly to the questions 
and answers of witness and the objections of counsel. 

Defendants’ counsel states that the examination of witnesses is to 
be conducted before the examiner in the same manner as such ex- 
amination would be conducted before the court, and that if any in- 
terruption or any occurrence takes place which might in any way 
interfere with the orderly or regular examination of witnesses the 
examiner has the power and it is his duty to certify such occurrence 
or interruption upon the record, so that the court will have full in- 
formation regarding the circumstances under which the examina- 
tion was carried on. 

Complainant’s counsel admits that if there was an interruption 
the examiner has power to certify to the facts respecting the same, 
but he denies the right of the examiner to spread upon the record 
remarks which may pass between the complainant and complain- 
ant’s counsel and which are accidentally overheard by the exam- 
iner or by the defendant’s counsel if as matter of fact such remarks 
did not interrupt the proceedings. 

The examiner states that though Mr. Roemer did make some such 
remark as that stated by defendants’ counsel, yet it did not, in the 
examiner's opinion, interrupt any of the proceedings, and that there- 
fore he deems no certificate necessary in the premises. 

Cross-examination closed. . 


io Redirect: 


Redirect Q. 20. Did Mr. Lieb forgive you and retain you in his 
service after that? | 
A. Both Mr. Lieb and Mr. Lagowitz forgave me and kept me in 
their employ afterwards for about 3 to 6 months. 
OTTO HANKO., 
Examination closed. 
(Recess until 24 p. m.) 


Met after recess. 


Orro Hawnko, recalled for complainant, testifies as follows: 


Q. 21. At that interview with Mr. Lieb last year what, if anything, 
was said about one Heilman ? 


(Objected to as immaterial.) 


A. Lieb said, Don’t vou remember any more? And he makes 
marks with a pencil on a paper—what he meant—and he wanted 
to show me that they got the piece put under, and he asked me, 
You can remember any more? And I said, No. And he said, Mr. 
Heilman he remembers that he drilled the holes through the lock 
and that piece that he put under that keeps the lock together. 

Q. 22. Which piece do vou refer to in the last answer ” 

A. That piece (pointing to the inwardly projecting flat plate on 
one of the end pieces of Ex. Lieb Lock C). 

Q. 23. After that did you see Heilman ? 


—— 
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A. Yes; I saw Heilman the time I went home; I met him at 
some place i in a saloon. 

Q. 24. What took place between you and Heilman? 

A. Well, he showed me that lock—not that same one, but another 
one made to show me how it was. Mr. Heilman asked meif I knew 
anything about that lock; I told him I did not know anything 
about it, but I said Mr. Lieb told me that Mr. Heilman remembered 

that he drilled the holes through that joint piece. Well, I 
74 told Mr. Heilman, If you can swear to that, swear to it; I 
can’t do it; and Mr. Heilman said he did not say so, but 


-maybe he drilled some holes, but I couldn’t say so for sure; he 


couldn’t swear to that—that he drilled the holes. 
Direct closed. 


Cross-examination: . 


Cross-Q. 25. But Mr. Heilman did not say that, as a matter of fact, 
he did not drill the holes in that joint piece; he only said, in sub- 
stance, that he could not recollect positively whether he did or did 
not drill such holes; isn’t that so? 

A. He said, Maybe I drilled and maybe not; I can’t remember. 

OTTO HANKO. 


Subscribed and sworn to before me this 21st day of Js an., 1885. 
SAM’L R. BE TTS, 
U. 8S. Comm’r, S. D. of N. i; 


Freperick W. Hei_MAn,a witness called on behalf of complain- 
ant, and having been first duly sworn, deposes and says: 


My name is Frederick W. Heilman; my age is 37 next Feb.; I 
live in Newatk, N. J., at No. 314 Littleton avenue; I am a machin- 
ist by trade, working for J. Lagowitz & Co. I have been with 
— since August, 1876, except one year, when I was with Jost. 
I was with Jost from Feb. Ist, 1879, until May, 1880. 

Q.1. While you were with Lagowitz & Co., before 1879, what were 


your duties ? 


A. I was tool-maker then, making dies. 
Q. 2. Did you or not have an opportunity to see the different 
locks made there ? 
A. Yes. 
Q. 3. Look at “ Defendants’ Exhibit Lieb Lock C” and state 
whether or not you have seen one or more locks of that construc- 
tion while you were with Lagowitz & Co. 
70 A. I’m not sure about that. I would not like to swear that 
I did and I would not like to swear that I didn’t, because I’m 
not certain about it. 
Q 4. Did you have a conversation last year with Mr. Lieb about 
this lock—* Exhibit Lieb Lock C?” 
A. Yes, sir. 
Q. 5. Tell us what took place during that conversation. 
A. Mr. Lieb asked me whether I remembered about this lock, hay- 


40 WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 


ing made it. I told him I was not sure about it that I did see it; 
maybe I didn’t. I told him I'd like to see Mr. Hanko about that, 
because he ought to know more than I did about it, for he was fore- 
man at that time. Mr. Lieb asked me whether I could make an 
affidavit about this and I told him no; that I was not sure enough 
about it to swear on it. 

Q. 6. And did you then see Mr. Hanko? 

A. Yes, sir. 

Q. 7. What took place then between you and Hanko? 

A. Well, I asked him whether he could remember about this lock 
made out of three pieces. He said no; that’s about all, I guess. 


Direct closed. 


Cross- examination : 


Cross-Q. 8. Do you know whether or not Mr. Lieb was in the habit 
of experimenting in regard to locks? 

A. Yes, sir. 

Cross-Q. 9. During the time that you have been with Lagowitz & 
Co. you have known Lieb to experiment more or less in regard to 
locks and lock cases; is that not so” 

A. Yes, sir. 

Cross-Q. 10. How do you come to attend here asa witness to-day? 

A. Mr. Roemer served a subpcena on me. 

Cross-Q. 11. You will not swear positively that, as a matter of fact, 
Lieb never made a lock or locks like “ Def’ts’ Ex. Lieb Lock C,” 
will you? 

(Objected to as not cross-examination.) 


76 A. I could not. 


Cross-examination closed. 
Examination closed. 


FREDERICK WM. HEILMANN. 


Subscribed and sworn to before me this 21st day of January, 1885. 
SAM’L R. BETTS, 
U.S. Comm’r, 8. D. of N. 


FREDERICK WILLIAM LEIMBERGER, a witness called by complain- 
ant, and having been first duly sworn, deposes and says: 


My name is Frederick William Leimberger; my age is thirty- 
nine years; my residence is Newark, N. J., No. 63 Winans avenue; 
my business is bag-making. I am now out of work. I was with 
Lagowitz & Co. from February, 1875, until August, 1878. I was 
foreman for them during the whole time. I was away about two 
months, and then I worked for Lagowitz until the last day of Janu- 
ary, 1882. At that time I did not work as foreman. 

Q. 1. While you were foreman with Lagowitz & Co. what were 
your duties ? 

A. I was over the bag department. We made bags and every- 
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thing that belongs to bags, shipping them, &c. At that time locks 
were put on the frames in my department, but only on some, not 
all. The kind we put locks on were what we called railroad bag 
frames. The rest were put on in the frame shop. 

Q. 2. Please look at “ Def’ts’ Ex. Lieb Lock C” and state whether 
or nota lock of that construction was known to you while you 
worked with Lagowitz & Co. 

A. No, sir; I never seen it before. 

Q. 3. Is that or nota lock adapted to a railroad bag frame? 

A. Yes, sir; itis. 

Q. 4. If, while you were foreman of the bag department of 
77 Lagowitz & Co. a lock of that construction had been attached 
toa bag frame would you or not have known of it? 


(Objected to as calling for a conclusion.) 


A. Well, I couldn’t answer as positive. There is reasons for that. 
The reason is this: If such a thing as that is made new it is gener- 
ally done in the frame shop first as an experiment. If it works all 
right then they brought it up to me. 

Q. 5. If such a lock had been put on a frame and the bag was 
then attached to the frame by one of the bag-makers in that shop, 
as stated by Mr. Lieb in answer to Q. 33, which I will read you, 
would it or not have passed through your hands or under your ob- 
servation ” 

A. That is another question that can’t very well be answered 
direct, for the reason that Mr. Lieb would very often do things or 
have things done without the knowledge of the foreman. He wasa 
kind of privileged character. 

Q. 6. But if that lock when on a bag had been put in stock and 
then shipped to the New York store with the other bags would it 
then have come under your observation ? 

A. I would like to answer it in this way. It would be very likely 
if it was a new thing; it would be noticed by the bag-maker and 
the finisher, who would call my attention to it if I had not seen it 
myself. 

Direct closed. 

Cross-examination : 


Cross-Q. 7. Can or cannot a lock like “ Lieb lock C” be used on 
other frames than railroad bag frames? 

A. This lock was made especially for a special frame at the time. 
I don’t know of any other frame it is used on. Probably it could. 
By this lock I mean “ Lieb lock B,” not “ Lieb lock C.” 

Cross-Q. 8. How many employees were working in the bag depart- 

ment, of which you were foreman, during the year 1877? 
78 A. I couldn’t say positive; from forty to one hundred. It 
depended on the season. 

Cross-Q. 9. When a lock like “ Def’ts’ Ex. Lieb Lock C” has the 
parts put together in proper relative position and is attached toa 
bag frame its external appearance is very much like that of “ Ex- 
hibit Lieb Lock B,” is it not? 

6—3109 


ee ie, 


42 WILLIAM ROEMER VS. DAVID NEUMANN ET AL.’ 


A. Its general appearance; yes. 

Cross-Q. 10. And would a casual observer, under those circum- 
stances, notice the difference in construction in said two locks? 

A. A bag-maker would see at once that there was something dif- 
ferent between the two. 

Cross-Q. 11. While you were with Lagowitz & Co. Lieb was experi- 
menting more or less in regard to locks and lock cases; isn’t that 
so? 

A. I have never seen him experiment myself. 

Cross-Q. 12. Have you no knowledge of any kind as to his experi- 
menting in that regard? 

A. Not him personally, but his die-makers were experimenting 
for him. That I know. 

Cross-Q. 18. How do you come to testify here to-day ? 

A. I was not subpoenaed. Mr. Roemer asked me to come here 
and said he would show me something, and when I agreed to come 
I had not the slightest idea what it was until he told me about this 
lock affair. 

Cross-Q. 14. If a bag-maker were furnished a frame with a lock 
attached like “ Lieb Lock Exhibit C.” and also with a frame having 
a lock attached like “ Lieb lock B,” would such a bag-maker notice 
the difference in construction between said two locks; and, if so, why? 

A. If he would examine them he would find that the one was out 
of one piece ; the other out of three. 

Cross-Q. 15. Would it be a part of his duty as a bag-maker to ex- 
amine the locks to find out which: was made of one piece and which 
of three? 

A. No; of course not. 

Cross-Q. i6. Then why do you say in answer 10 that a bag-maker 
would see at once that there was something different between the 

two? 
79 A. Why, because if a man sees it he can tell the difference, 
That’s no reason why it should be his duty to examine it. 
Cross-examination closed. 
Examination closed. 


ir. W. LEIMBERGER. 


Subscribed and sworn to before me this 2lst day of January, 
1885. 
SAMUEL R. BETTS, 
U. S. Commissioner, S. D. of N. Y. 


WILLIAM Roemer, a witness called on behalf of complainant and 
having been first duly sworn, deposes and says: 

My name is William Roemer. I am the complainant in this 
case. My age is forty-seven years. I reside at Newark, N. J., and 
am a manufacturer of bags, frames, and trimmings for the trunk 


and bag trade. 
Q. 1. Please state whether or not you had any difficulty in pro- 
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curing the attendance of the witnesses Barnett, Hanko, and Heil- 
man, who have testified here to-day. 

A. Yes; I had. I requested them to give testimony for me in 
this suit. They refused to do so, and I was obliged to subpcena 
them, and Mr. Barnett, even after I served him with a subpeena, 
thought I could not take him out of the State of New Jersey, and I 
had to talk a good deal to him to convince him he had to come. 

(Above question and answer objected to as immaterial and irrele- 
vant.) 

Q. 2. Can you produce the original subpeena which was issued out 
of-this court for these three men ? 

A. Yes; here is the original. 

(Same objection to question and answer.) 

Subpeena produced by witness is offered in evidence by 
80 complainant’s counsel and marked “ Complainant’s Exhibit 
Barnett et al. Subpcena,” S. R. B., U. S. commissioner, Janu- 

ary 21, 1885. 


Direct examination closed. 
Examination closed. 


WILLIAM ROEMER. 


Subscribed and sworn to before me this 21st day of January, 
1885. 
SAMUEL R. BETTS, 
U. S. Commissioner, S. D. of N. Y. 


Adjourned to Friday, January 30, 11 a. m. 


Fripay, January 30, 1885—11 a. m. 


Met pursuant to adjournment. 
Present : Counsel as before. 


Oxrtver DRAKE, a witness called on behalf of complainant and 
having been first duly sworn, deposes and says: 

Q. 1. What is your name, age, residence, and occupation ? 

A. My name is Oliver Drake; age, fifty-six years next birthday ; 
residence, Newark, N. J.; occupation, solicitor of patents and expert 
in patent causes. 

Q. How did you fit yoursef to be an expert in patent causes? 

A. I have been a solicitor of patents for the last twenty years. 
Prior to my adopting the profession of solicitor of patents I had 
been engaged practically in mechanical pursuits for about twenty 
years. For the last twenty years I have made inventions a special 
branch of study, and especially those involving mechanical con- 
structions, and have testified in numerous cases as an expert before 
the United States courts. 

(). 3. State whether or not you area practical mechanic. 
$1 And, if not, what was the character of the mechanical pur- 
suits about which you testified ? 


’ 
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A. I was and am a practical mechanic, and served a regular ap- 
prenticeship. I was engaged principally in the manufacture of 
wheeled vehicles, which involves the working and manipulation of 
both cast and rolled metals, as well as woods and other kinds of ma- 
terials. 

(). 4. A witness in this cause seeks to persuade us that the struct- 
ure marked “ Defendants’ Exhibit Lieb Lock C,” which I now show 
you, was made in about September, 1877, attached by rivets in that 
year to the frame of a traveling bag and afterwards taken off that 
frame in the same year. Can you tell from an inspection of said 
“ Exhibit Lieb Lock C” whether the same was made in 1877, put 
on the frame, and taken off? In this connection, you may also refer 
to “ Exhibits Lieb Lock A and Lieb Lock B,” which admittedly were 
made in 1877. 

A. From a careful inspection of “ Exhibit Lieb Lock C” I find 
that the several parts were not made and adjusted to a bag frame 
at the same time. Some portions may have been made as early as 
1877, but I find thatthe sliding plate or bolt was made and adjusted 
at a more recent date-—perhaps not more than a year to two ago. 
Said bolts bear evidence of comparatively recent construction. That 
is evident from a total lack of any rust and the bright appearance 
of the parts which have been filed away, and the rivet which holds 
the finger piece in connection with the bolt presents also a fresh ap- 
pearance. ‘The rivets in the ends of the lock case appear to have 
been inserted or, at least, worked upon at a date more recent than 
the lock case itself, which is more or less covered with rust. I find 
also that the plates having the rivet holes and projecting from 
the end pieces into the lock case bear evidence of having been at- 
tached to said end pieces at a comparatively recent date. That is 
indicated by the apparent freshness of the soldering and the absence 
of rust, which attaches to the older parts—that is, the end pleces 
themselves and the lock case. I| am satisfied that the bolt and the 
projecting plates just referred to are not nearly so old as the end 

pieces and the lock case. ‘These differences between the parts 
§2 which [ have described do not appear in “ Exhibits Lieb 
Lock A and Lieb Lock B.” 

Q. 5. Please inspect the inner faces of the rivet holes of the plates 
that project from the end pieces of “ Exhibit Lieb Lock C.” Com- 
pare them with the inner faces of other rivet holes in the same 
exhibit and in “ Exhibits Lieb Lock A and B” and tell us what vou 
find. 

A. I have made the examinations and find that the rivet holes of 
the plates that project from the end pieces are entirely free from rust 
and present very strong evidence of having been recently made, 
while the other rivet holes referred to in the several exhibits are 
more or less covered with rust—about the same as other contiguous 
portions of the parts referred to. une 

Q. 6. Were these rivet holes drilled or were they formed by cast- 
ing, and do they or not show that rivets had actually been used to 
secure these plates to the frame of a traveling bag ? ‘ 

A. The rivet holes were drilled. There appears to be a slight 
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burr or roughness around the lower edge of the end rivet holes, 
which would indicate that those had not had rivets passed through 
them. However, I am not so clear on that point. 

Q. 7. How do you know that they were drilled ? 

A. Because they are of a uniform size throughout the thickness 
of the plate and not tapering, as they would be if they were cast. 
Besides the marks of the drill appear when subjected to a magnify- 
ing glass. 

Q. 8. If rivets had been used in them in the ordinary manner of 
using them, would these marks of the drill be still visible ? 

A. That would depend upon circumstances somewhat. If they 
had been subjected to considerable usage and too much friction 
against the rivet they would be likely to present a smoother or more 
polished appearance, but in the absence of such friction the marks 
of the drill might not be effaced. 

Q. 9. The same witness, who seeks to persuade us that “ Lieb lock 
C” was made as it is now in 1877, testifies also that the frame to 

which the said lock was attached had a catch piece on it for 
83 interlocking with the bolt of said exhibit, and that the lock- 

ing part of such frame was completed. What, if any, evi- 
dence, in connection with this assertion, do you find in the said 
exhibit? 

A. I find, from examination, that the bottom edges upon the 
locking side of the bolt have a burr on them, which would seem to 
indicate that they had not been used, as if they had been those 
burrs would most likely have been removed. 

Q. What evidence. if any, is there in that exhibit to show how a 
bottom plate, holding the usual tumblers, was actually secured 
therein, and how far was such bottom plate beneath the burr on the 
bolt? 

A. There is evidence to show that a bottom plate has, at some 
time, been inserted in the lock case; and, if so, it would rest be- 
tween the plates projecting from the end pieces and upon the edges 
of one side of the bolt, if this bolt were used; it looks as though it 
rested directly upon the bolt, and would have caused friction if used, 
and consequently would have cut out the burr. 

Q. 11. Please compare the body of the lock case of “ Exhibit Lieb 
Lock C” with the “ Exhibit Lieb Lock B” and with “ Exhibit Lieb’s 
Experiment One” and state which two of these three exhibits, if 
any, were cast in the same mould or from the same patterns, or 
whether they were all cast in separate moulds. 

A. I am inclined to think they were all cast in separate moulds, 
as I find a slight difference in the size, and vet there is evidence, 
also, that “ Exhibit Lieb Lock C” and “ Exhibit Lieb Lock B” were 
cast in the same mould, as they are so nearly of the same size and 
dimensions in every way that the slight difference that I observe in 
the thickness of the side wall, for example, might be occasioned by 
rapping previous to the drawing of the pattern from the sand. 
Upon a more careful inspection of these exhibits, I am inclined to 
think that this latter conclusion is right, and that the end _ pieces 
have been separated from the lock case, and the projecting plates 
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subsequently soldered in and fast to the end portions as they now 
appear, and the bottoms of the ends of the lock case filed 
84 away for the purpose of receiving those projecting plates. I 
think that “Exhibit Lieb Experiment One” was manifestly 
cast in a separate mould. 

Q@. 12. Assuming that you are right in finding that the bottoms 
of the ends of the lock case of “Exhibit Lieb Lock. C” had been 
filed away, as stated in your last answer, what relation did such 
filing bear to the burrs on the bolt and to what you term evidence 
of a “ bottum plate having been inserted?” 

A. I now find, upon a close examination with a glass, that the 
ends of the lock case, “ Ex. Lieb Lock C,” have actually been filed 
or ground out, the marks of the tool being plainly visible, and the 
sharp corners of the angles also prove such to have been the case; 
that would account for the appearance of the inside edges of the 
lock case and for the burrs on the bolt, instead of such appearances 
indicating that a bottom plate had been used, as I have previously 
stated. 


Adjourned to Friday, February 6, at eleven a. m. 


Fripay, February 6—11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


The witness, OLIVER Drake, continues his testimony on the direct 
examination : 


(). 18. Please compare Defendants’ Exhibit Bernheim Patent No. 
163,629, and particularly the subject-matter of the first class of same, 
with the “ Defendants’ Exhibit Schloss Lock” and state what you 
find. | 


(Objected to as immaterial and irrelevant.) 


A. I find upon a careful examination of the patent and lock re- 
ferred to that the same combination of elements embraced in the 
first claim of the Bernheim patent, 163,629, is shown in Defendants’ 

Exhibit Schloss Lock, and that the elements perform the same 

85 functions. The elements recited in the claim referred to are 
“the latch e upon the sliding plate i, that is connected to 

the moving end f of the bolt case, in combination with the stationary 
wortion g of said case, and the box-shaped base a, into which the 

latch projects, substantially as set forth.” As I said before, I find 
these identical elements in the Schloss lock referred to, and arranged 
and operating substantially as and for the same purpose. ‘These ele- 
ments are described in the body of the patent as follows: “ The 
base a is box-shaped, and attac ‘hed by the end flanges, 5, to the va- 
lise frame, and at one side of the box there is an opening at c for 
allowing the inclined catch upon the other part of the bag frame to 
pass in and be latched. The bolt or latch e is upon the under 
side of the plate 7, and passes down through a mortise in the box a, 
and this plate i extends to and is connected with the movabie end 
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f of the lock case. The stationary portion g of the lock case is con- 
nected to the base a by the plates //, that are fastened at their upper 
ends to said case, and their lower ends pass through slots in the 
base a, and they are bent or riveted so as to hold the case g and base 
atirmly together. The latch plate iis slotted where it passes the 
plate /, and the stud plate o is also slotted to pass these plates J.” 
The only noticeable difference which I observe, and that seems en- 
tirely immaterial, is that the catch in Exhibit Schloss Lock passes 
through the box-shaped base and through the bag frame, and the hooks 
upon the other side of the bag frame engage with the catch, while 
in “Exhibit Bernheim Patent 163,629” the box-shaped base is 
somewhat deeper and the catch is contained therein instead of pass- 
ing through the bag frame. That I regard as a mere colorable and 
unimportant variation ; the result is the same in both cases. The 
lesser depth of the box-shaped base on one side in “ Exhibit Schloss 
Lock” renders the “opening atc” referred to in the Bernheim 
patent unnecessary; in fact, this opening may be regarded as ex- 
tending all the way across the box-shaped base in Exhibit Schloss 
Lock and lessening the depth of said base on that side of the lock, 
as I have stated above. 
Q. 14. Please compare Defendants’ Flocke Loose Clip Pat- 
86 ent No. 279,733, ard particularly the subject-matter of the 
Ist claim thereof, with the invention described in the Roemer 
patent No. 208,541, being the complainant’s patent in suit, and state 
what you find. 

A. I have examined the exhibits referred to and find the same 
combination of elements embraced in the first claim of Exhibit 
Flocke Loose Clip Patent as are shown and claimed in the Roemer 
Patent No. 208,541. Wiitha lock before me such is shown, described, 
aud claimed in said Roemer patent I find that claim one in the 
Flocke patent recites the same elements and would apply to the 
said Roemer patent and be just as applicable as it is in the said 
Flocke patent. The Ist claim of the Flocke patent is as follows: 
“The lock box or case B, having openings 6, in combination with 
the clips for holding the rings f, substantially as described.” The 
letters of reference, of course, are not the same in both patents. 1 
find a slight difference in the structural arrangement of the elements 
named in the combination of the claim, but this difference of con- 
struction seems to me to be of little or no importance. The end 
pieces Bb in the Roemer patent are arranged to rest directly upon 
the bag frame, whilst in the Flocke patent they rest upon extended 
portions of the lock case, which portions of the lock case form a seat 
for the end pieces, or “clips” as they are called in the said Flocke 
patent, but these end pieces or clips extend into openings in the 
lock case and are provided with the notches to receive the handle 
rings and subserve the identical same purpose of the end pieces Bin 
the Roemer patent, being held in position in substantially the same 
manner. I find that the second claim of the Roemer patent is as 
follows: “ The end pieces, B B, of a lock case, made with shoulders 
d for defining their position relative to the body A, substantially as 
and for the purpose specified.” This claim, as will be seen, refers to 
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the end pieces and is not limited in the structure of the end pieces 
except by the “shoulders d for defining their position relative to 
the body A.” I find that the end pieces or clips in the Flocke pat- 
ent referred to come within the terms of this claim without a shadow 
of doubt, as it is not limited in respect to the lock case or end pieces 

except, as already stated, by the shoulders, and said shoulders 
87 for defining the position of the end pieces or clips relative to 

the body of the lock case are formed by the curvatures be- 
neath which the handle rings pass, and the fastening rivets pass 
through both the lock case and the end pieces or clips as in the 
Roemer patent No. 205,541. 

Q. 15. Please compare Exhibits Bernheim Patent, Schloss Patent, 
the Bernheim Locks, and the Schloss Lock with the invention de- 
scribed and claimed in complainant’s patent No. 208,541 and state 
whether the invention specified in the last-mentioned patent is 
found in said prior patents and structures. 

A. I have examined the exhibits referred to and find that the 
invention specified in the Roemer patent 208,541 is not found in 
either of said exhibits. I find that the device described in the 
Bernheim patent has no end pieces such as are described and shown 
in Roemer patent 208,541, nor is the lock case open at both ends; 
one end is provided with a movable end piece which is connected 
with and operates the latch plate; there are no recesses or notches 
for the handle rings in either end of the lock case or movable end- 
piece referred to nor do fastening rivets pass through said lock case 
or end piece, nor could such fastening rivets be passed therethrough 
without rendering the lock inoperative. The same may be said 
and will apply with equal force to the devices described and shown 
in the Schloss patent and Exhibits Schloss Lock and Bernheim 
Locks referred to. These differences in the construction and opera- 
tion of the parts composing the several devices shown and described 
in the Bernheim patent and Schloss patent and in the Defendants’ 
Exhibit Schloss Lock and in the Exhibits Bernheim 1875 Locks 
are so manifest that a further or more detailed description thereof 
seems to be needless. 

Q. 16. How many pieces are necessary in the lock case of the 
Bernheim and Schloss structures and how many in the lock case 
of the Roemer patented structure—lI refer to the lock case without 
regard to the end locks? 

A. If | understand your question, there is only one piece in the 

Roemer lock case aside from the end pieces, whilst in the 
88 Schloss lock and Bernheim locks there are two. 1, of course, 

include the box-shaped bases asa part of the lock case in 
the last-mentioned locks. 

Q. 17. How does this difference, in your opinion, affect the com- 
parison between said locks, more particularly with respect to the 
means of attaching the lock cases and the end locks rigidly to the 
frames of the bags? ‘ 

A. As I have already stated, I think it would be impossible to 
fasten by means of rivets passing through the ends of the lock cases 
and end pieces in the Schloss and Bernheim locks without render- 
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ing said locks absolutely inoperative, and therefore, for the reasons 
stated, the structural arrangement and operation of the lock de- 
scribed and claimed in Roemer patent No. 208,541 is not antici- 

ated by the construction and arrangement of the Schloss and Bern- 
on locks. 

Q. 18. Have you read the testimony of defendants’ expert witness, 
Faber du Faur, in this suit; and, if yea, how does your opinion re- 
specting the matters about which he was asked compare with his 
opinion ? 

A. I have read the deposition of Faber du Faur, and feel com- 
pelled to differ with him in a number of more or less important 
particulars, while in others I fully agree with him. For example, 
‘In his fourth answer he holds that, in view of the state of the art, 
the invention described and claimed in the Roemer patent No. 
208,541 must be limited to a central portion (that is, the lock case) 
bent into a U form so as to form the top and sides of the lock case 
only. I have seen nothing in the state of the art which would so 
limit the invention. I see nothing to prevent the patentee from 
making said portion flat upon the top so that the top and side will 
be rectangular, and the end pieces to conform to the same. In 
other words, I think such a form would come within the terms of 
the claims, notwithstanding he describes, as his preferred form, 
the U. 

He also holds in the same answer that the invention described 
in the Romer patent must be limited to a lock case entirely open 
at the ends, and to end pieces which form a support or supports for 
the spring or springs. I see no warrant for such a restriction, either 
in the description contained in the patent or in the prior state of 

the art as disclosed by the several exhibits, whilst the end 
89 pieces described and shown in the Romer patent perform this 

function and the ends of the lock case are entirely open. I 
see no reason for the limitation in those respects. In fact, | can 
scarcely conceive of an invention involving mechanical construc- 
tion in which a skilled mechanic could not change the construction 
or form of the various parts to a greater or less extent without de- 
viating in the slightest degree from the spirit of the invention or 
from the results accomplished thereby. I am of the opinion, how- 
ever, that in view of the state of the art, the device described and 
claimed in the Roemer patent 208,541 must be limited to end pieces 
provided with notches or recesses to hold handle rings or catches 
which close the jaws of the bag, or other suitable purpose, as stated 
in the patent. 


Adjourned to Monday, February 9, at 11 a. m. 


Monpay, February 9—11 a. m. 
Adjourned to Wednesday, February 11, at 11 a. m. 


WerpnNesbDAyY, February 11—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 
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I cannot agree with Mr. du Faur in the further opinion expressed 
in the same answer, to wit, that the invention described and claimed 
in complainant’s patent in suit is by the prior state of the art “ re- 
stricted to the specific arrangement shown and described, and in 
particular to a central portion, bent into a U form, entirely open at 
the bottom and ends, and without any transverse pieces between 
which the lock mechanism is contained,” &c. It seems to me that 
in order to warrant such a conclusion a luck of prior invention should 

be shown, with end pieces arranged to operate substantially 
90 as in the Roemer lock, but with a central portion bent into 

other than a U form, and partially open at the bottom and 
ends, or with transverse pieces or braces between which the lock 
mechanism is contained. In other words, 1 may say, to make my 
meaning clearer, that a lock such as is shown in Complainant's Ex- 
hibit “ Flocke Loose Clip Patent,” if it were a prior invention, would, 
in my judgment, be an anticipation of the Roemer lock, under the 
patent in suit. 

Mr. du Faur’s statement, in continuation of the above quotation, 
and referring to the patent in suit, that “the invention consists in 
forming the transverse braces in separate end pieces or blocks in- 
serted into the open ends of the central portion,” &c., is entirely un- 
warranted. No intimation of the kind is found in the patent, or lan- 
guage from which such conclusion can be drawn. The end pieces 
do, as a matter of fact, subserve the purpose of the braces or cross- 
pieces, but the inventor does not limit himself in this respect, nor in 
my judgment would the construction of a lock, substantially as de- 
scribed and shown in the Roemer patent in suit, but with a bottom 
plate or with cross-pieces added, avoid the Roemer construction. If 
such were the case it is manifest that any invention could be ap- 
propriated and patents would afford no protection, but would be 
worthless. 
also differ with Mr. du Faur in the opinions expressed in his 
Sth answer, in respect to the devices shown in “Complainant’s Ex- 
hibit Neumann Lock, Infringing Lock, and Neumann Satchel,” 
and “ Defendants’ Exhibit Neumann Lock No. 2,” to wit, “that they 
do not, in view of the prior state of the art, contain the invention 
recited in claims of complainant’s patent, and his reasoning seems 
to me to be faulty. For instance, he says: “Complainant’s Exhibit 
Infringing Lock” and “ Complainant’s Exhibit Neuman Lock” do 
not contain the invention * * *_ referred to in the Ist claim of 
the patent, “ because they are not made in three pieces, like com- 
plainant’s lock case,” and “because.in said locks the body * * * 
is not made with open ends, but has substantially closed ends, and 

has no end pieces fitting into open ends, as in complainant’s 
91 lock ; on the contrary, the lock case proper has ends between 

which the lock mechanism is confined,and the hooks for the 
handles in ‘Complainant’s Exhibit Neumann Lock’ and ‘ Com- 
plainant’s Exhibit Infringing Lock’ form parts of extended bettom 
plates, so that they could not be inserted with the central shell as 
in complainant’s device.” The reasoning, in my judgment, is fal- 
lacious, because in the two exhibits referred to all the elements of 


— 


© Pihpeiaae teins te 


< ee ee ee 


% Ri £ e 4 —_— > ve eee ee se 5 —e * eis) © fe * , c: i ye snes 3 = , f _—_ * . x i» _ 
aaa x i " ius 4 “ane ae : ee sacied . yee oe a ae el ee oe oo ea 
: ‘ ‘ , oe, eee . 5 
‘ ee ioe 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 51 


the combination recited in the said first claim of the Roemer patent 
are present and arranged in substantially the same relations to each 
other, and in addition thereto is a bottom plate which connects the 
two end pieces; but said bottom plate does not take the place of 
either of the other elements or perform the functions of either. It 
is simply adding an element; and, as the patentee does not limit 
himself to a lock made in three pieces, | can see no reason why he 
should be so limited, and the same argument will apply in respect 
to the cross-pieces or braces in said exhibits between which the lock 
mechanism is contained. Moreover, both the alleged infringing 
locks have end pieces fitting into the open ends, as in complainant’s 
lock, notwithstanding they are said to be parts of extended bottom 
plates. I cannot regard these devices in any other light than as a 
species of piracy, as it is termed, a mere attempt to evade liability— 
a practice which seems to be increasing year after vear. In answer 
to the statement that in “ Exhibit Neumann Lock” and “ Exhibit 
Infringing Lock” “ the lock is complete without the handle attach- 
ments,” &c.,it may be said that complainant might, if he chose, also 
make his lock the same way without affecting the construction cov- 
ered in his patent, as there is not a word in the latter to limit kim 
in that respect. As already observed, the cross-pieces between which 
the lock: mechanism is confined in the two alleged infringing de- 
vices are simply additions. They do not take the place of or per- 
form the functions of the end pieces in respect to the handle rings. 
In other words, if defendant dispensed with his end pieces he would 
then avoid the combination recited in the claim of complainant’s 
patent; otherwise he would not. In answer to the statement of Mr. 

du Faur in same answer that Exhibit Neumann Lock and 
92 Exhibit Infringing Lock are modifications of the locks shown 

and described in the Simon patent of 1876 of the locks, “ De- 
fendants’ Exhibit Jost First Plate” and “Jost Second Plate,” “ Ex- 
hibit D3,” “ Exhibit Jenkinson Lock,” and “ Exhibit Lieb Locks A 
B,” it may be said, without admitting the correctness of the opin- 
ion, that, if correct, it would not necessarily affect the scope of com- 
plainant’s patent or alter the fact that said Neumann lock and in- 
fringing lock embrace the same combinations claimed in said pat- 
ent. 

In regard to Mr. du Faur’s effort in same answer to show that 
Exhibits Neumann Lock and Infringing Lock are locks like that 
shown and described in Defendants’ Exhibit Flocke 1881 Patent 
and do not contain the invention referred to in the second claim of 
complainant’s patent, I can only say that [ cannot agree with him, 
for reasons which I have already expressed. 

Nor can I agree with him in his conclusion that the locks “ De- 
fendants’ Exhibit Neumann Lock No. 2” and “ Complainant’s Ex- 
hibit Neumann Satchel ” do not contain the invention described and 
claimed in complainant’s patent, for reasons which I have already 
expressed. I observe that in giving his reasons for the opinion 
above referred to he says, among other things, “the omission of the 
slits and clips” (open ends and end pieces) “ leaves the lock com- 
plete without the handle fastenings,” &c. The very same thing can 
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in it the end pieces or clips, as they have been termea, were omitted 
and the open ends of the lock case were closed up his lock would 
also be complete in itself; but the fact is that the end pieces and the 
openings are not omitted in either case. 

In regard to the opinions expressed by Mr. du Faur in his sixth, 
seventh, eighth, ninth, tenth, eleventh, eighteenth, twenty-second, 
twenty-third, twenty-fourth, twenty-fifth, twenty-sixth, twenty-ninth, 
thirtieth, thirty-first, thirty-second, thirty-fourth, thirty-fifth, thirty- 
sixth, and thirty-eighth answers 


Adjourned to Saturday, Feb’y 14th, at 104 a. m. 


93 SatTuRDAY. Feb. 14th—10} a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


The witness, Otiver Drake, continues his answer and testi- 
mony: 


[ fully agree with Mr. du Faur, whilst in some others I do par- 
tially, and in some others I do not at all agree with him. For in- 
stance, in his nineteenth answer hestates that in Exhibit Bernheim 
Model two fasteners only need to be used in securing the four parts 
thereof together and to the lock case, supposing both end caps were 
made immovable. I[ find, upon the contrary, that at least six fast- 
enings are required, and I am unable to discover any way in which 
said model could be secured together and to the bag frame by means 
of two fastenings without ruining the locking mechanism. 

Again, in his 39th answer he gives it as his opinion that Exhibit 
Headley Lock does not embody the invention described and claimed 
as new in Complainant’s Exhibit Patent. I find, on the contrary, 
that said exhibit does embody the invention described and claimed 
in said patent for reasons which have already been given, and in 
such opinion I find myself supported by the opinion of his honor, 
Judge Nixon, in the case of William Roemer against Albert O. 
Headley, in the U. S. circuit court, district of New Jersey. In 
some other matters of perhaps but little importance I differ with 
him. : 

(). 19. In view of the state of the art as disclosed by Defendants’ 
Exhibit Patents and Structures, how do Complainant’s Exhibit In- 
fringing Lock and the lock on Complainant’s Exhibit Neumann 
Satchel compare with complainant’s patent in suit? 

A. Lam of the opinion that “Complainant’s Exbibit Infringing 
Lock” and the lock on “Complainant's Exhibit Neumann Satcliel ” 
embody the invention described and claimed in complainant’s pat- 

ent in suit, the state of art being considered. 
4 I find in Complainant’s Exhibit Infringing Lock the com- 
bination of a body having open ends and end pieces applied 
thereto, substantially the same as those shown and described in com- 
plainant’s patent in suit. I find, also, that the end pieces in “Com- 
plainant’s Exhibit Infringing Lock” are provided with shoulders 
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for defining their position relative to the body, as are pointed out 
in the first and second claim in said patent. The fact that these 
end pieces in Complainant’s Exhibit Infringing Lock are connected 
by a plate at the bottom I consider to be entirely immaterial. 
The lock attaehed to “Complainant’s Exhibit Neuman Satchel ” 
I find also embodies the combination of a body having open ends 
and end pieces, that are applied thereto substantially in the same 
manner as in the patent above referred to—complainant’s patent in 
suit. These end pieces also have the shoulders for defining their 
position. relative to the body, substantially the same construction 
and combination as are embraced in the first and second claims of 
said patent. The only differences that I can discover between the 


‘lock on “Complainant’s Exhibit Neumann Satchel ” and those shown 


in the lock described and claimed in complainant’s patent in suit 
are that the lock on “ Exhibit Neumann Satchel” differs somewhat 
in design, and also the lock case has its ends extending beyond the 
openings to form a seat upon which the end pieces rest. One end of 
each of said end pieces, however, projects into the openings of the lock 
case and are limited by shoulders which abut against the ends of 
the lock case at the top. These differences seem to me to be en- 
tirely immaterial, as the results are the same in both cases. I find 
nothing in the prior state of the art which shows the same combi- 
nation of elements arranged and operated for the same purposes. 
The various exhibits to which my attention has been called, and 
which show the prior state of the art, | think have been fully ex- 
plained in my previous answers, as I understand them. 


Direct examination closed. 


95 Cross-examination: 


Cross-Q. 20. Locks for satchels and bags can be made operative 
devices without the addition of a bottom plate, can they not? In 
this connection I call your attention to Exhibit D 2 for Headley and 
Defendants’ Exhibit Roemer Lock Case. 

A. I presume they could; I know of no reason why they could 
not. : 

Cross-Q. 21. The devices illustrated in Complainant’s Exhibit 
Flocke Loose Clip Patent are operative locks without the addition of 
the clips d d, are they not? 

A. I see nothing to hinder them from being operative, although 
without the clips there would be openings at each end and no means 
for attaching the handle rings. 

Cross-Q. 22. Is not the upper case in Defendants’ Exhibit Bern- 
heim Certified Model a lock case open at both ends, the openings 
being closed by end pieces? In this connection you may also refer 
to “ Defendants’ Exhibit Bernheim Model.” 

A. Yes; I find these two exhibits show lock cases made in two 
parts, upper and lower, the open ends of the upper portion being 
covered by caps, one of which is movable and connected with and 
designed to operate a locking mechanism. 

Cross-Q. 23. In the device illustrated in compla‘nant’s patent here 
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sued on one of the end pieces B serves as an abutment for a spring 
to hold the bolt in its locking position, or at any rate, is intended to 
serve as such an abutment; ‘is that not so” 

A. It seems to be constructed with that object in view, although 
| it is not so described in the body of the specification that I remem- 


) ber. There is no reason why it should not be utilized for such a 

| purpose, as well as to insert a cross-piece or partition for such a pur- 

| pose. 

| Cross-Q. 24. Is the function of the blocks B, in securing the ends 
of the handle, not described as merely an incidental function in 


complainant’s patent, for which these blocks may serve, “if de- 
sired? ” 

A. The phraseology is susceptible of such an interpretation. 
| 96 The sentence reads as follows: “The blocks B may also 
| serve, if desired, to secure the ends of the handle or the 

catches which close the jaws of the bag, and for other suitable pur- 

poses.” This phrase may be interpreted also to mean that the blocks 
B may serve for any one of the several purposes mentioned. 
Cross-Q. 25. Have not the Complainant’s Exhibits Infringing Lock 
and Neumann Lock got extended bottom piates, with cross-creases 
in them, adapted to receive rings or other suitable devices to hold 
the handle or carrying strap, and in that respect do not said two 
exhibit locks resemble the device shown in Defendants’ Exhibit 
Simon Patent, which shows a lock having an extended bottom plate 
with cross-creases }”? 
A. As I have already stated, I think Complainant’s Exhibit In- aan. 

fringing Lock and Exhibit Neumann Lock show end pieces having 
| creases, &c., and fitting into openings at the ends of the lock case ; 
| said end pieces are connected at the bottom by a plate, whilst the 
lock described and shown in Defendants’ Exhibit Simon Patent 
shows a lock without any open ends, and consequently no end pieces 
| inserted therein. It does show a thin, flat plate, which fits beneath 
7 the bottom of the lock case and extending beyond the ends thereof, 
and is provided with creases or openings, which might be utilized 
for handle rings or fastenings, if desired. I see but very little re- 
semblance in the exhibits locks to the device shown in the Simon 
patent in respect to the end pieces. All that I can say with refer- 
ence to the Simon device is that a lock secured to a plate at the bot- 
tom, which plate is provided with means for attaching the handles 
without any reference whatever to any other form of construction or 
operation, was not new at the date of the Roemer patent in suit. 


Cross-Q. 26. Cannot a device like Defendants’ Exhibit Bernheim ’ 
Model be fastended to a bag frame by two rivets, one rivet passing ¢ 


| through each end cap and through the upper and lower cases of the | 
structure, a slot being left in the moving end cap, through which 
one of the rivets passes, holding said end cap in place, while leaving 
it free to move back and forth ? 
A. Iam unable to see how such a thing could be done 
| 97 without rendering the lock practically inoperative, unlessthe 
| construction of the lock and the mechanism were changed. 
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(Recess to 1.45.) 


After recess. 


Cross-Q. 27. In what respect or respects would the construction of 
the lock and the mechanism have to be changed, and why? 

A. It is very possible that such fastenings as you describe might 
be arranged to hold the lock by cutting slots in the movable end of 
the case and in the same end of the central portion, but it would 
be impracticable for the reason that the rivet in said movable end 
would have to be left very loose in order to admit of the free move- 
ment of said movable end and the catch plate, and that would leave 
the lock itself loose and liable to rattle at that end. Manifestly the 


present mode of fastening is the only practicable one, which requires 


from four to six fastenings. 

Cross-Q. 28. Would said rivet in said movable end have to be left 
any more loose than the pin or riveton which the upper part of the 
lock in Complainant’s Exhibit Neumann Satchel turns or swivels 
and through which pin or rivet motion is communicated from said 
upper part of said lock to the tongues or catches which receive the 
hooks on the opposite jaw of said satchel to hold the mouth of the 
satchel closed ? 

A. No, sir: but the rivet referred to in Exhibit Neumann Satchel 
does not hold the lock to the lock plate, as I understand it. 

Cross-Q. 29. Are the ends of the cases in Complainant’s Exhibits 
Infringing Locks and Neumann Lock open? 

A. Yes, sir; I understand them to be. They are certainly open 
at each side. 

Cross-Q. 30. But they are closed sufficiently, so that an abutment 
for the spring which throws the locking bolts into their closing posi- 
tion is formed without the assistance of any end pieces; is not that 

so? 
98 A. That is true, but at the same time the end pieces would 
subserveé the same purpose; in fact, those tongues which form 
the abutments for the spring are intended more especially to fasten 
the lock case to the bottom plate, I should judge. 

Cross-Q. 31. Are not the positions of the so-called end pieces in 
Complainant’s Exhibits Neumann Lock and Infringing Lock de- 
fined by the bottom plates in said locks? 

A. In one sense of the word, they are. The fact still remains, 
however, that the shoulders also define their positions relative to the 
lock case, as the latter are arranged to shut against said shoulders. 

Cross-Q. 32. Are you willing to state that the defendants have 
been deliberately guilty of piracy in making the constructions 
which you claim contain the alleged invention of complainant’s 
patent here in suit? 


(Objected to, as far as deliberation is concerned, as not cross-ex- 
amination.) 


A. I suppose I have no right to decide, and do not pretend to 
decide, that question. I have seen the term used under similar cir- 
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cumstances, in various decisions of the courts, and simply use it as 
a quotation. 

Cross-Q. 33. And, so far as you can tell, the defendants, if they 
have committed any infringement, may have done so merely acci- 
dentally; is that not so? 

(Objected to as immaterial.) 

A. Oh, certainly; so far as I know. 


Csoss-examination closed. 


Redirect examination: 


Redirect Q. 34. Assuming that the central portion of the infring- 
ing lock resembles the Bernheim lock, if both end caps of the Bern- 
heim lock were immovable and one end serving as an abutment for 
the spring are or are not, in your opinion, the end blocks of the in- 
fringing locks additions which the Bernheim lock does not sug- 

est? 
99 A. They certainly are, in my opinion, and that whether 
both ends are immovable or not. 


(Question and answer objected to as immaterial.) 


Redirect closed. 
Examination closed. 


OLIVER DRAKE. 


Subscribed and sworn to before me this 14th day of Februarv, 
1885. 
SAM’L R. BETTS, 
US. Comm’, S. D. of ie 


Adjourned to Tuesday, February 24, at 12 m. 
New York, Tuespay, February 24, 1885—12 m. 
Present: Counsel as before: 


WittiaM Roemer, the complainant, being called and first duly 
sworn, deposes and says: 


My name is William Roemer. I am 47 years of age. I reside at 
269 Broome street, Newark, N. J.,and am by occupation a manu- 
facturer of traveling bags and trimmings for the trunk and bag 
| trade. Iam the patentee of letters patent No. 208,541, being the 
| patent upon which this suit is brought. 

Q. 1. When did you make the invention which is described in 
said letters patent? 


: 

| | 
| (Objected to as being improper in rebuttal, it being an evident 
) attempt to carry the alleged invention back prior to the date of the 
references brought out in defendants’ testimony, and such testi- 
mony ought to have been put in the prima facie case.) 


Counsel for complainant, although he does not admit the suffi- 
ciency of the objection, withdraws the question, inasmuch as it is 
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already answered in Complainant’s Exhibit Headley Record, 
100 ~which was offered in evidence, without objection, during the 
introduction of the complainant’s prima facie evidence. 

Defendants’ counsel calls attention tothe fact that the parties in said 
Headley record do not include the defendants in this suit; that the 
defendants in this suit were in no way privy to said Headley suit, 
and are not bound by anything brought out in said Headley 
record. 

Counsel for complainant replies that the above statement comes 
too late, and should have been made a year ago, if the intention is to 
give it the force of an objection. 

Defendants’ counsel states that as it is plain on the face of said 
Hleadley record that the present defendants in this suit are not 
therein included, no statement to that effect was necessary. 


Q. 2. Are you the same person whose testimony appears under 
date of December 24, 1881, on page 27 of the printed record marked 
“Complainant’s Exhibit Headley Record ?’ 

A. l am. 

Q. 3. Is the testimony there given by 3 you true in every respect ? 

A. It is. 

Q. 4. In that testimony you say that you made the first model of 
the invention referred to in patent 208,541 in January, 1878. What 
did you do with that model ? 

A. I took it to the iron foundry D. A. Meeker & Son, of Newark, 
New Jersey, and had him make a gate of patterns for mnonsting the 
end pieces. 

Q. 5. An effort has been made by the defendants to show that 
your patented lock is not practicable because liable to fall apart 
while being put on the bag frame. What do you know on that 
subject? 

A. I know that it is as practicable to put the lock onto a frame 
as any other lock. 

Q. 6. Did the alleged impracticability of the lock prevent you 
from selling locks like “ Defendants’ Exhibit Roemer Lock Case?” 

A.. No, sir; I sold them in large quantities to the trade. I sold 
them mostly off the frame; I sold some on the frames. 

Q. 7. Can you name some of the more prominent parties 
101 ~_—siin the trade to whom you sold these patented locks? 

A. I sold them to T. B. Peddie & Co., William O. Headley & 
Son, William Heller, J. Koch, Edgar Farmer & Co.,and some others, 

Q. 8. State whether or not George B. Jenkinson and Charles Ktip- 
per, both witnesses for the defense in this case, had bought of you 
these patented locks. 

A. George B. Jenkinson bought them of me personally in large 
quantities. Charles Kipper bought them of me indirectly. They 
were charged to William O. Headley, who sold them to Kipper. 
Kiipper then put the lock on his frames and sold the frames to 
Headley. 

2 9.” Whether or not you saw Kiipper put these locks on frames. 

. I did; and I often delivered the locks to Kipper. 
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Q. 10. Did you or not, after having delivered your patented locks 
to George b. Jenkinson and to Charles Kipper, bring suit against 
them for infringement of letters patent No. 208,541? 


(Objected to as immaterial.) 

A. I did bring suit against T. B. Peddie & Co., of which firm 
George Bb. Jenkinson is a partner. I also brought suit against 
Headley, but Kiipper paid the costs in the Headley suit. 

Q. 11. Mr. Jenkinson testifies in answers to questions 54, 55, 56, 
57, respecting a certain suit brought by him against vou. Please 
tell us all about that suit. 

(Objected to as immaterial and irrelevant.) 

A. Mr. Jenkinson sued me for slander for the amount of $10,000 
for calling him, as he said in his bill of complaint, a liar and a per- 
jurer. Ile did it on the strength of my sending a copy of my coun- 
sel’s brief in the suit, Roemer v. Edward Simon et a/., to his partner, 
T. B. Peddie, which is printed on pages 29 and 30 of said brief. 
The jury brought in a verdict, after they were instructed by the court 
to read the evidence in said Simon suit, “ No cause of action.” 

102 Counsel for complainant offers in evidence the brief referred 
to by witness, and the same is marked “ Complainant’s Ex- 
hibit Brief in Simon Suit,” 8. R. B., U. 8S. comm’r, Feb. 24, ’85. 


Q. 12. How was that suit of Roemer v. Simon decided ? 

A. The patent was sustained. 

Q. 15. You have had quite a number of suits brought by you 
against infringers of your patents, have you not? 

A. Yes, sir. 

Q. 14. State whether or not said George B. Jenkinson was not 
chronically testifying against you in all or nearly all of these suits. 

(Objected to as immaterial.) 


A. Yes, he was; I believe he volunteered himself as a witness 
against me in every suit. 

Q. 15. When said Jenkinson first saw the patented lock in ques- 
tion what did he say? 

A. He said it was a good thing and gave me a large order, and 
kept buying of me until R. Neumann & Co. began to infringe upon 
my lock and until I refused to sell them at a lower figure. 

Q. 16. Did he or not ask you to reduce your price for the said 
patented locks in question ” 

(Objected to as immaterial.) 


A. He did ask me. I said I wotld not do it. 

Q. 17. Do you know John W. Leib, a witness in this cause ? 

A. I do know him, and have known him for the last twenty 
years. ; 

Q. 18. Did you have one or more conversations with him before 
he appeared as a witness or aflidavit-maker in this suit respecting 
the patent in controversy here? And, if yea, tell us what took place 
during these conversations. 


| 


os saa 


ese 


aes 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 59 


A. T had several conversations with him, and in one of those con- 
versations he had a copy of my patent papers, 208,541, there, 
103° which be showed to me. This conversation was in conse- 
quence of an invitation of Mr. Jacob Lagowitz to meet him 
at his factory. There and then Mr. Lieb spoke of several ways by 
which he could avoid my claim of No. 208,541. He said I can take, 
for instance, the two handle-holders and rivet them onto to the 
frame close to the lock, so that nobody will see any difference be- 
tween that and vour patent. I told him then that I had no objec- 
tion to anything he’d make, as long as it was not my claim. He 
never mentioned that he ever had made anything like “ Defendants’ 
Exhibit Lieb Lock C.” That conversation took place about the 
year 1882—in the summer. 

Q. 19. Please tell us when you stopped selling goods to the defend- 
ants, R. Neumann & Co. 

A. I stopped—I think it was in the year 1883—after Mr. Bern- 
heim swore that | met him in bis factory in Newark, and that I 
agreed there that he could sell a certain lock, which oath was en- 
tirely false and untrue, and I would not have anything to do 
with such folks any more. That oath was made in a suit pending 
in New Jersey, on another patent. 


Defendants’ counsel calls attention to the attack made upon the 
defendant, Mr. Bernheim, herein, which is contained in the words 
after and including “ which oath was entirely false and untrue,” and 
which attack is now made when defendants have no opportunity in 
this suit to reply to such attack. 

Counsel for complainant replies that his only object in asking the 
question was to fix the time when complainant refused to sell to de- 
fendants, and to show that at the same time defendants first began 
to infringe upon the patent in suit. The remainder of the answer— 
that is, all that portion thereof which gives the reason of the witness 
for not selling to defendants—is not responsive to the question, and 
complainant’s counsel is perfectly willing that the same be wholly 
disregarded in this suit, and therefore moves that the same be 
stricken out. 

Defendants’ counsel is not willing that said portion of said answer 
be disregarded, and objects to the same being stricken out. 


104 Q. 20. Are locks like “ Exhibit Schloss Lock” or “ Bern- 
heim 1875 Lock” in use or in the market, if you know? 

If not, why not? 
A. Thev are not in the market now, and could not be sold after 
my patents 195,233 and 208,541 had found their way into the mar- 
ket, because customers wanted a lock and handle-holder combined. 


Direct examination closed. 
Recess until 1.45 p. m. 


Met after recess. 
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Q. 10. Did you or not, after having delivered your patented locks 
to George Bb. Jenkinson and to Charles Kii; pper, bring suit against 
them for infringement of letters patent No. 208,541 ? 


(Objected to as immaterial.) 


A. I did bring suit against T. B. Peddie & Co., of which firm 
George b. Jenkinson is a partner. I also brought suit against 
Headley, but Kiipper paid the costs in the Headley suit. 

_Q. 11. Mr. Jenkinson testifies in answers to questions 54, 55, 56, 
o7, respecting a certain suit brought by him against vou. Please 
tell us all about that suit. 


(Objected to as immaterial and irrelevant.) 


A. Mr. Jenkinson sued me for slander for the amount of $10,000 
for calling him, as he said in his bill of complaint, a liar and a per- 
jurer. He did it on the strength of my sending a copy of my coun- 
sel’s brief in the suit, Roemer v. Edward Simon et al., to his partner, 
T. B. Peddie, which is printed on pages 29 and 30 of said brief. 
The jury brought i in a verdict, after they were instructed by the court 
to read the evidence in said Simon suit, “ No cause of action.” 


102 Counsel for complainant offers in evidence the brief referred 
to by witness, and the same is marked “ Complainant’s Ex- 
hibit Brief in Simon Suit,” 5. R. B., U.S. comm’r, Feb. 24, ’85. 


Q. 12. How was that suit of Roemer v. Simon decided ? 

A. The patent was sustained. 

Q. 18. You have had quite a number of suits brought by you 
against infringers of your patents, have you not? 

A. Yes, sir. 

Q. 14. State whether or not said George B. Jenkinson was not 
chronically testifying against you in all or nearly all of these suits. 

(Objected to as immaterial.) 


A. Yes, he was; I believe he volunteered himself as a witness 
— me in every suit. 

Q. 15. When said Jenkinson first saw the patented lock in ques- 
tion what did he say’ 

A. He said it wasa | good thing and gave me a large order, and 
kept buying of me until R. Neum: ann « Co. began to infringe upon 
my lock and until I refused to sell them at a lower figure. 

Q. 16. Did he or not ask you to reduce your price for the said 
patented locks in question ? 


(Objected to as immaterial.) 


A. He did ask me. I said I wotld not do it. 

Q. 17. Do you know John W. Leib, a witness in this cause ? 

A. I do know him, and have known him for the last twenty 
rears. 

Q. 18. Did you have one or more conversations with him before 
he appeared as a witness or aflidavit-maker in this suit respecting 
the patent in controversy here? And, if yea, tell us what took place 
during these conversations. 
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A. T had several conversations with him, and in one of those con- 
versations he had a copy of my patent papers, 208,541, there, 
103° = =which be showed to me. This conversation was in conse- 
quence of an invitation of Mr. Jacob Lagowitz to meet him 
at his factory. There and then Mr. Lieb spoke of several ways by 
which he could avoid my claim of No. 208,541. He said I can take, 
for instance, the two handle-holders and rivet them onto to the 
frame close to the lock, so that nobody will see any difference be- 
tween that and vour patent. I told him then that I had no objec- 
tion to anything he’d make, as long as it was not my claim. He 
never mentioned that he ever had made anything like “ Defendants’ 
Exhibit Lieb Lock C.” That conversation took place about the 
year 1882—in the summer. 

Q. 19. Please tell us when you stopped selling goods to the defend- 
ants, R. Neumann & Co. 

A. I stopped—I think it was in the year 1883—after Mr. Bern- 
heim swore that I met him in bis factory in Newark, and that I 
agreed there that he could sell a certain lock, which oath was en- 
tirely false and untrue, and I would not have anything to do 
with such folks any more. That oath was made in a suit pending 
in New Jersey, on another patent. 


Defendants’ counsel calls attention to the attack made upon the 
defendant, Mr. Bernheim, herein, which is contained in the words 
after and including “ which oath was entirely false and untrue,” and 
which attack is now made when defendants have no opportunity in 
this suit to reply to such attack. 

Counsel for complainant replies that his only object in asking the 
question was to fix the time when complainant refused to sell to de- 
fendants, and to show that at the same time defendants first began 
to infringe upon the patent in suit. The remainder of the answer— 
that is, all that portion thereof which gives the reason of the witness 
for not selling to defendants—is not responsive to the question, and 
complainant’s counsel is perfectly willing that the same be wholly 
disregarded in this suit, and therefore moves that the same be 
stricken out. 

Defendants’ counsel is not willing that said portion of said answer 
be disregarded, and objects to the same being stricken out. 


104 Q. 20. Are locks like “ Exhibit Schloss Lock ” or “ Bern- 
heim 1875 Lock” in use or in the market, if you know? 

If not, why not? 
A. Thev are not in the market now, and could not be sold after 
my patents 195,233 and 208,541 had found their way into the mar- 
ket, because customers wanted a lock and handle-holder combined. 


Direct examination closed. 
Recess until 1.45 p. m. 


Met after recess. 


See EO a. aM ES Rs 
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Cross-examination of the witness RoEMER: 


Cross-Q. 21. You do business under the name of Roemer Bros.. 
do you? 

A. I do. 

Cross-Q. 22. Are you the sole proprietor of that business ? 

A. Iam. 

Cross-Q. 23. You have no partners ? 

A. No, sir. 

Cross-Q. 24. The United States letters patent No. 195,233, on 
which the suit referred to in Complainant’s Exhibit Brief in Simon 
Suit was brought, are the letters patent (Defendants’ Exhibit Roemer 
Patent No. 2), and vou are the William Roemer named in said pat- 
ent 195,233 as patentee; is that so? 

A. Yes, sir. 

Cross-Q. 25. If, as you say, in Complainant's Exhibit Headley 
Record you made the alleged invention set forth in patent No. 
208,541 in 1876, why did you wait until 1878 without applying for 
said patent No. 208,541 and in the meantime have issued to you 
“ Defendants’ Exhibit Roemer Patent No. 2?” 

A. Because | made the invention for the patent 195,233 first, be- 
fore I made the invention for 208,541, and also for the reason that I 
was financially rather crippled at that time, having not much money 

to spare for making applications. 
105 Cross-Q. 26. Do you claim that locks like Defendants’ Ex- 
hibit Roemer Lock Case sell as well and in as large quanti- 
ties as, for example, locks of the character set forth in patent No. 
195,233 ? 


(Objected to as wholly immaterial and not cross-examined.) 


A. Yes, sir; they always did. In fact, I sold larger quantities of 
them than I did of the lock 195,233. 

Cross-Q. 27. How do you know that William O. Headley sold 
locks of the character set forth in patent 208,541 to Kiipper? 

A. He told me so—I mean William O. Headley told me. 

Cross-Q. 28. How do you know that Kiipper paid the costs in the 
Headley suit? 

A. Kiipper told me that Headley paid the costs and charged it to 
him and deducted costs from that what Headley owed him. 

Cross-Q. 29. Do you mean to state that the lock which you say 
Lieb described to you, which lock has the two handle-holders riveted 
onto the frame close to the lock, to be within the scope of your 
claim ? 3 

(Objected to as not cross-examination, the witness not having 
been called to expound the scope of his claim, and also as the lock 
to which the question refers is not shown the witness.) 

Defendants’ counsel calls attention to direct question 8 and the 
answer of this witness thereto, from which answer defendants’ ooun- 
sel has taken the description of the lock set forth in the last pre- 
ceding question. 
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(Complainant’s counsel insists upon his objection and requests 
the witness not to answer the question.) 
A. In view of the request of my counsel, I refuse to answer. 


Defendants’ counsel declines to cross-examine any further. 
Cross-examination closed. 


106 Redirect examination : 


Redirect Q. 30. Why do you do business under the name of 
Roemer Bros., if you have no partner ? 
A. After I was put in bankruptcy and before I had my discharge 


_I had to do something for a living, and in order to be able to pay 


my brothers what I owed them we agreed together that I would do 
business under the firm style of Roemer Bros. until I would have 
secured them for all lowed them. Everything belonged to them 
until I had paid them back what I owed them, and I| have paid 
mostly all back to them. 

Redirect Q. 31. In answer to the 18th question you say that Lieb 
did not mention to you having made anything like Exhibit Lieb 
Lock C. State whether or not he mentioned to you during any 
conversation that he had made any device anticipating your patent 
208,541. 

A. He never said a word that he made anything reseinbling my 
patent 208,541. 


(Last question and answer objected to as immaterial and as not 


redirect.) 
WILLIAM ROEMER. 
Examination closed. 


Subscribed and sworn to before me this 24th day of February, 


1885. 
SAM’L R. BETTS, 


l). S. Comm’r, 8. D. of N. Y. 
WILLIAM Roemer recalled: 


Complainant’s counsel says that, in view of the objection to the 
redirect Q. 31, to the effect that the same was not redirect examina- 
tion, he has recalled the witness and repeats the question 31. 


Redirect Q. 32. (Question 31 repeated to the witness.) 
107 A. He never said a word that he made anything resem- 
bling my patent 208,541. 


(Above question and answer objected to as immaterial.) 


Cross-examination waived. 
WILLIAM ROEMER., 


Examination closed. 
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Subscribed and sworn to before me this 24th day of February, 


1885. 
SAM’L R. BETTS, 
Ll. S. Comm’r, S. D. of N. Y. 


Adjourned to March 11, ’85, at 11 a. m. 


New York, March 11—3 p. m. 


Met pursuant to adjournment. 

Present: Counsel as before. 

Counsel for complainant offers in evidence a certified copy from 
the United States Patent Office of the file wrapper and contents in 
the matter of the letters patent granted William Roemer, October 
1, 1878, No. 208,541, for “improvement in locks for satchels,” and 
the same is marked “ Complainant’s Exhibit File Wrapper and Con- 
tents of Complainant’s Patent,” S. R. B., U.S. comm’r, M’ch 11, 


(Said exhibit and its offer in evidence are objected to as irrelevant 
‘and immaterial by defendants’ counsel.) 


Complainant’s case in rebuttal is closed. 


108 U.S. Circuit Court, Southern District of New York. 


WILLIAM ROEMER 
v8. - In Equity. 
Davip NEUMANN and Gustav BERNHEIM. j 


It is hereby stipulated and agreed that the evidence and proceed- 
ings thus far taken herein and the pleadings filed herein on the part 
of the defendant, D. Neumann, shall stand as the evidence, proceed- 
ings, and pleadings of the defendant, Gustav Bernheim, and that 
the defendant, Gustav Bernheim, have twenty days from and after 
the date hereof to introduce such further evidence and file such 
further pleadings as he may be advised are material to his defense 
to said suit. 

And it is further stipulated that complainant shall not commence 
the taking of rebutting testimony until after the expiration of said 
twenty days, and shall have as much time for introducing rebutting 
testimony as defendants occupied in taking their proofs. 

New York, September 17, 1884. 

W. C. HAUFF, 


eS Defendants’ Solicitor. 
BRIESEN & STEELE, 
Complainant's Solicitors. 
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109 Oswald’s Affidavit. 


Unitep States or America, Southern District of New York: 


WILLIAM ROEMER 


v8. I . . 
+ ‘ 7 x n Kx ult - 
Davip NEUMANN, Gustav BERNHEIM, and CARL NEvu- | _— 
MANN. 
CouNTY oF Essex, | ns 


State of New Jersey, § 


Louis Oswald, of mature age and a resident of Newark, county of 
Essex and State of New Jersey, deposes and says that he is a manu- 
facturer of traveling bags ; that during the month of October, in the 
vear 1883, he has bought locks for bags of R. Neumann & Co., in 
W ashington street, Newark, N. J., of which this lock marked Neu- 
mann lock is one. 


LOUIS OSWALD. 


Subscribed and sworn to this the 5th day of Jan., 1884. 
| SEAL. ] J. F. KUHN, 
Notary Public, N. J. 


110 Drake's Affidavit. 


Circuit Court of the United States for the Southern District of New 
York. 


Witt1aM Roemer, Complainant, 
against 
Davip NEUMANN, Gustav Bernuermm, and Cart Nev- { 
MANN, Def. 


-In Equity. 


SOUTHERN District or New York, } 
City and County of New York, j 


oo 


Oliver Drake, being duly sworn, says: I reside at Newark, New 
Jersey, and am engaged in the business of soliciting patents, and 
have been so engaged for about nineteen years last past, and have 
been accustomed to testify as an expert in patent suits in the United 
States courts and to examine patent drawings and specifications and 
to testify in regard to the construction therein shown and set forth. 

I have read letters patent granted to William Roemer October 1, 
1878, No. 208,541, for satchel locks, and have examined the drawings 
attached thereto and understand the same, and I have carefully exam- 
ined, in connection therewith, the lock hereto annexed and marked 
“Complainant's Exhibit Infringing Lock.” The slightest inspection 

by one accustomed to examine such questions shows that said 
111 “infringing lock” infringes the claims of said patent. I find 
in the “infringing lock” “the end pieces B B of a lock case 
made with shoulders d for defining their position relative to the 


~~ 
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body A,” and also “ the combination of the body A, having open 
ends, with the end pieces B B, applied thereto,” substantially as 
shown and described in said letters patent. 

OLIVER DRAKE. 


Subscribed and sworn to before me this 5th day of January, 1884. 
CHARLES H. PELL, 
[SEAL. ] Notary Public of N. J. 


112 ROEMER vs. NEUMANN. 
“Compr’?’s Ex. Heaptey Recorp. S. R. B., U.S. Comm’r. M’ch 
19, 1884. 


Circuit Court of the United States, District of New Jersey. 


WILLIAM ROEMER 
v8. In Equity. 
ALBERT O. HEADLEY. 


To the honorable the judges of the circuit court of the United States 
for the third circuit within and for the district of New Jersey : 


William Roemer, a citizen of the State of New Jersey and resid- 
ing in the city of Newark, county of Essex and State of New Jersey, 
brings this his bill of complaint against Albert O. Headley, of the 
aforesaid city of Newark, county of Essex and State of New Jersey, 
doing business under and by the firm name of William O. Headley 
& Son, as manufacturer of trunks and traveling bags, in said city of 
Newark and in the city of New York, county and State of New 
York. 

And thereupon your orator complains and says that heretofore 
and prior to the first day of October, 1878, your orator was the origi- 
nal and first inventor of a new and useful improvement in locks for 
traveling bags, fully described in the letters patent hereinafter men- 
tioned and referred to, and which said improvement had not been 
known or used by others prior to his said invention or dis- 
covery thereof, nor had it been on sale or in public use by 

others for more than two years prior to his making appli- 
113 ~~ cation for a patent for the same; and being so as aforesaid the 

original and first inventor of the said improvement, and 
being also a resident of the State of New Jersey, your orator made 
application in due form of law to the Commissioner of Patents of 
the United States for letters patent therefor, and that your orator 
having fully and in all respects complied with all the requirements 
of the law in that behalf, and especially baving made oath that he 
verily believes himself to be the first and original inventor and dis- 
coverer of the said improvement, and that the same had not, to the 
best of his knowledge and belief, been previously known or used, 
and having also paid into the Treasury of the United States the 
sum of thirty -five dollars, the required amount by law provided, 
and having done all other acts and things required by as to be 
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done in the premises, the Commissioner of Patents caused letters 
patent to be made out in the name of the United States of America, 
in due form of law and bearing date the first day of October, A. D. 
1878, and numbered 208,541, which said letters patent are signed 
by A. Bell, acting Secretary of the Interior, and countersigned by 
W. W. Doolittle, ‘acting Commissioner of Patents, and sealed with 
tne seal of the Patent Office. Suid letters patent grant to and secure 
to your orator, his executors, administrators, and assigns, for the 
term of seventeen years from the date thereof, the full and exclusive 
right and liberty, of making, constructing, using, and vending to 
others to be used the said improvement, a description whereof is 
given in the words of your orator in the schedule attached to said 


letters patent and made part of the same,as by reference to said 


letters patent ora duly authenticated copy thereof, here in court 
to be produced, will more fully and at large appear 

And your orator further shows unto your honors that he verily 
believes, and therefore charges the fact to be, that he is the original 
and first inventor and discoverer of the said improvement in locks 
for traveling bags described and claimed in said letters patent, and 
that the same had not been known or used by others before the in- 

vention or discovery thereof by him. 
114 And your orator further shows unto your honors that since 
the granting and issuing of said letters patent your orator 
has made and sold quantities of locks embodying said improvement 
to the trade, and especially to the defendaat, Albert O. Headley, 
under the firm name William O. Headley & Son. 

And your orator further shows unto your honors that at the time 
of taking out letters patent for said improvement your orator 
assigned his right, title, and interest in said improvement to Henry 
and George Roemer, doing business under the firm name of Roemer 
Bros., at the city of Newark. 

And your orator further shows unto your honors that on the 
twenty-first day of February, 1880, said firm of Roemer Bros. as- 
signed their right, title,and interest in said letters patent to William 
Roemer, the inventor of said improvement and complainant in this 
suit, said assignment being duly recorded in the U.S. Patent Office 
on the second day of March, 1880. 

And your orator further shows unto your honors that he is the 
sole and exclusive owner and holder of the before-recited letters 
patent and entitled to all the rights and privileges thereby granted 
and secured or intended to be, and that the said invention is of 
great utility and value. 

But so it is now, may it please your honors,and your orator shows 
and charges, that the said defendant herein, well knowing the prem- 
ises, but continually and wrongfully intending to injure your orator 
and to deprive him of the gains and profits he might and otherwise 
would have derived from the use and sale of the said invention so 
patented and granted to him as aforesaid, has manufactured and 
sold and is still manufacturing and selling, at the city of Newark 
and at the city of New York and elsewhere in the United States, 
large quantities of traveling bags having locks attached to them 

J—31o 
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which embody the same improvement as granted to your orator by 
said letters patent and as therein fuily described and so patented 
and granted to your orator in and by said letters patent, and, as your 
orator has reason to believe, he will and intends to continue so to do, 

and is thereby causing to your orator great and irreparable 


115 damage, and refuses to pay to your orator any of the profits, 


he has made by reason of such unlawful use and sale of said 
invention or to desist from manufacturing, using, and selling the 
same to others to use, and also in violation of your orator’s said 
rights and privileges under and by said letters patent; all of which 
acts and things have been in violation and infringement of his said 
letters patent so granted and secured to your orator as aforesaid and 
of your orator’s exclusive rights under the same. 

And your orator further shows unto your honors that the said 
defendant has connived, contrived, and conspired with others to in- 
jure vour orator, and is still conniving, contriving, and conspiring 
with others to injure your orator in his rights and privileges as se- 
cured to him and intended to be secured to him in, under, and by 
said letters patent, by manufacturing, using, and selling to others to 
use said improvement without your orator’s license. 

All of which acts and doings aforesaid of the defendant are con- 
trary to equity and good conscience and tend to the manifest injury 
of your orator in the premises. In consideration whereof and foras- 
much as your orator can only have adequate relief in this honora- 
ble court, where matters and things of that sort are made cognizable 
by statute— 

To the end, therefore, that the said defendant may, if he can, 
show why your orator should not have the relief hereby prayed for, 
and may, upon his oath and according to his best and utmost 
knowledge, remembrance, information, and belief, full, true, direct, 
and perfect answer make to the matters and things hereinbefore 
stated and charged ; 

And that the said defendant may answer ‘the premises, and that 
he may be decreed to account with and pay over to your orator the 
profits which he has realized and received and the damages that have 
accrued to your orator by reason of such unlawful use and sale of 
the said invention— 

May it please your honors, the premises considered, to grant unto 
your orator the writ of injunction, issuing out of and under the 
seal of this honorable court, or issued by one of your honors, ac- 

cording to the form of the statute in such case made and pro- 
116 ~—s vided, enjoining the said defendant, Albert O. Headley, his 

agents, servants, and attorneys and workmen, from infring- 
ing upon the said letters patent so granted, issued, and secured to 
your orator as aforesaid by making, using, and selling to others to 
use the said invention and improvement in locks constructed and 
made substantially in accordance with and containing and embody- 
ing the invention described and claimed in the said letters patent, 
and also from combining, conniving, and conspiring with others to 
infringe on the said letters patent by manufacturing, using, and 
selling to others the said invention in locks, and that your orator 
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may have such other and further relief in the premises as the 
nature of the case may require and as to your honors may seem 
meet. 

And may it please your honors to grant unto your orator not only 
the writ of injunction conformable to the prayer of this bill, but 
also the writ of subpwna ad respondendum, directed to the said de- 
fendant and commanding him to be and appear in this honorable 
court on a certain day, therein to be named, then and there to an- 
swer the premises, and to stand to, perform, and abide such further 
order, direction, or decree as may be made against him 

And your orator as in duty bound, will ever pray. 

WILLIAM ROEMER, 
Complainant. 


Circuit Court of the United States of America, District of New 
Jersey. 

William Roemer, being duly sworn, says that he is the complain- 
ant named in the foregoing bill of complaint subseribed by him; 
that he has read the said bill and knows the contents thereof, and 
that the same is true of his own knowledge except as to the matters 
therein stated on information and belief, and as to these matters he 
believes them to be true. 


WILLIAM ROEMER. 


Subscribed and sworn to before me this twenty-seventh day of 
December, 1880. 
WILLIAM PATERSON, 
U.S. Com’r, Dist. N. J. 


117 Henry Raquet, being duly sworn, deposes and says that 
, lhe resides at the citv of Newark, county of Essex, and State 
of New Jersey; that he has examined the letters patent, dated Octo- 
ber the Ist, 1878, numbered 208,541, granted to William Roemer, 
and fully understands all claims of said letters patent; that he is 
engaged as traveling agent by the firm of Roemer Bros., of the city 
of Newark, N. J., selling goods in Western cities; that while so en- 
gaged he has seen large quantities of traveling bags having attached 
to them locks which are identical with and a direct infringement 
upon the above-named letters patent, at different places, and espe- 
cially at the store of Martin Maier, in the city of Detroit, Mich., 
which bags were bought of the firm of Wm. O. Headley & Son, as 
subscriber was informed by said Martin Maier and as he knows of 
his own knowledge; and he further says that he knows the work of 
all different manufactories in traveling bags in the United States. 


H. RAQUET. 


Sworn and subscribed to before me this twenty-seventh day of De- 
cember, 1880. 
WILLIAM PATERSON, 
U. 8. Com’r, Dist. N. J. 
A true copy. 
[SEAL. | S. D. OLIPHANT, Clerk. 
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118 Circuit Court of the United States, District of New Jersey. 


WILLIAM ROEMER 
vs. >In Equity. 
ALBERT QO. Heastsy. | 


Answer. 


The answer of Albert O. Headley, defendant, to the bill of complaint 
of William Roemer, complainant. 


This defendant, now and at all times hereafter saving and reserv- 
ing to himself all and all manner of benefit and advantage of ex- 
ception to the many errors, uncertainties, and imperfecticns in the 
said bill of complaint contained, for answer thereunto or unto so 
much thereof as this defendant is advised 1t is material or necessary 
for him to make answer unto, answering, says that he has no 
knowledge as to whether prior to the first day of October, eighteen 
hundred and seventy-eight, the complainant was the original and 
first inventor of the alleged improvement in locks for traveling 
bags mentioned in the said bill, and leaves the said complainant 
to make such proof thereof as he may be advised is necessary for 
him to do. 

That he believes it to be true and therefore admits that the letters 
patent of the United States, dated October first, eighteen hundred 
and seventy-eight (and numbered two hundred and eight thousand 
five hundred and forty-one), mentioned in the said bill, were granted 
- and issued to the said complainant; but this defendant denies that 
the said alleged improvernent had not been known or used by others 
before the issuing of the said letters patent and before the said al- 

leged invention and discovery thereof by him. 
119 That this defendant believes it to be true that the said com- 
plainant has made and sold large quantities of locks embody- 
ing his said alleged improvement to the trade and to this defendant, 
the said complainant being a manufacturer of locks and this defend- 
ant a manufacturer of trunks and bags. 

That this defendant has no knowledge as to the assignment of the 
said letters patent by the complainant to Henry and George Roemer 
nor the reassignment by them to the complainant, as set forth in 
said bill, nor whether he is the exclusive owner thereof or whether 
the said invention is of any utility or value, and leaves the com- 
plainant to make such proof thereof as he may deem necessary. 

And this defendant, further answering, denies that he has ever 
manufactured or sold in the city of Newark or elsewhere any travel- 
ing bags having locks attached to them which embody the alleged 
improvement described in the said letters patent, except such bags 
as may have attached to them locks bought by this defendant from 
the said complainant himself; that he has in any manner violated 
or infringed the rights of the complainant under said letters patent. 

And this defendant, further answering, says that he is inférmed 
and believes that the said William Roemer was not the original and 


ae _ | i 


Eoere ie, ee ae 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 69 


first inventor of the improvements attempted to be claimed in said 
letters patent (numbered two hundred and eight thousand five hun- 
dred und forty-one), and he avers that locks for traveling bags, as 
described in said patent, or substantial and material parts thereof, 
claimed as new before the alleged invention thereof by the said Wil- 
liam Roemer, were in public and common use in this country and 
in particular were known and used by the following-named persons, 
viz: 

Charles Kupper, who resides in the city of Newark, N. J., doing 
business at No. 17 Mulberry street; Carl Neumann, of No. 7 Wash- 
ington. street, Newark, N. J., and Reinhard Schmidt, of 119 Mul- 
berry street, Newark, N. J. 

And this defendant, further answering, says, upon informa- 
120 tion and belief, that the improvements contained in said let- 
ters patent No. 208,541, mentioned in the complainant’s bill 
or substantial or material parts thereof claimed as new before the 
alleged invention thereof by said William Roemer, were patented, 
described, and claimed and shown in the following letters patent of 
the United States, viz: In letters patent granted to the said William 
Roemer May 15, 1877, and numbered 190,907; in letters patent of 
the United States granted to William Simon May 2, 1876, and num- 
bered 177,020; in letters patent of the United States granted to said 
William Roemer September eighteenth, eighteen hundred and sev- 
enty-seven, and numbered 195,233, and in letters patent of the 
United States granted to Abram Oberndorfer August twenty-eight, 
eighteen hundred and seventy-seven, and numbered 194,715. 

And this defendant, further answering, says the alleged improve- 
ments mentioned in said letters patent did not require any Inven- 
tion, and were not the proper subject-matter of letters patent, but 
were mere modifications of locks long ago in use which would readily 
be suggested to a mechanic of ordinary skill, and that the said let- 
ters patent are wholly void, both for want of novelty and want of 
invention, and thatthe complainant is not entitled to any decree de- 
claring said patent valid nor for any account or injunction, as prayed 
for in said bill of complaint. 

And this defendant denies that any other cause or thing in said 
complainant’s bill of complaint contained material or necessary for 
this defendant to make answer unto and not herein and hereby well 
and sufficiently answered unto, confessed and avoided, traversed or 
denied, to be true, to the knowledge or belief of this defendant; all 
which matters and things this defendant is ready to aver, maintain, 
and prove as this honorable court shall direct, and prays to be hence 
dismissed with his reasonable costs and charges in this behalf sus- 
tained. 

A. Q. KEASBEY & SONS, 
Sol’s and of Counsel with Defendant. 
121. Uwnirep States or AMERICA, | .. . 
Instrict of New Jersey, Saat 


Albert O. Headley, being duly sworn, deposes and says that he 
has read the foregoing answer, and that the same is true as far as 
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118 Circuit Court of the United States, District of New Jersey. 


WILLIAM RoEMER 
vs. In Equity. 
ALBERT O. HEADLEY. 


Answer. 


The answer of Albert O. Headley, defendant, to the bill of complaint 
of William Roemer, complainant. 


This defendant, now and at all times hereafter saving and reserv- 
ing to himself all and all manner of benefit and advantage of ex- 
ception to the many errors, uncertainties, and imperfecticns in the 
said bill of complaint contained, for answer thereunto or unto so 
much thereof as this defendant is advised 1t is material or necessary 
for him to make answer unto, answering, says that he has no 
knowledge as to whether prior to the first day of October, eighteen 
hundred and seventy-eight, the complainant was the original and 
first inventor of the alleged improvement in locks for traveling 
bags mentioned in the said bill, and leaves the said complainant 
to make such proof thereof as he may be advised is necessary for 
him to do. 

That he believes it to be true and therefore admits that the letters 
patent of the United States, dated October first, eighteen hundred 
and seventy-eight (and numbered two hundred and eight thousand 
five hundred and forty-one), mentioned in the said bill, were granted 
_ and issued to the said complainant; but this defendant denies that 
the said alleged improvement had not been known or used by others 
before the issuing of the said letters patent and before the said al- 

leged invention and discovery thereof by him. 
119 That this defendant believes it to be true that the said com- 
plainant has made and sold large quantities of locks embody- 
ing his said alleged improvement tothe trade and to this defendant, 
the said complainant being a manufacturer of locks and this defend- 
ant a manufacturer of trunks and bags. 

That this defendant has no knowledge as to the assignment of the 
said letters patent by the complainant to Henry and George Roemer 
nor the reassignment by them to the complainant, as set forth in 
said bill, nor whether he is the exclusive owner thereof or whether 
the said invention is of any utility or value, and leaves the com- 
plainant to make such proof thereof as he may deem necessary. 

And this defendant, further answering, denies that he has ever 
manufactured or sold in the city of Newark or elsewhere any travel- 
ing bags having locks attached to them which embody the alleged 
improvement described in the said letters patent, except such bags 
as may have attached to them locks bought by this defendant from 
the said complainant himself; that he has in any manner violated 
or infringed the rights of the complainant under said letters patent. 

And this defendant, further answering, says that he is informed 
and believes that the said William Roemer was not the original and 
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first inventor of the improvements attempted to be claimed in said 
letters patent (numbered two hundred and eight thousand five hun- 
dred und forty-one), and he avers that locks for traveling bags, as 
Be described in said patent, or substantial and material parts thereof, 
claimed as new before the alleged invention thereof by the said Wil- 
liam Roemer, were in public and common use in this country and 
in particular were known and used by the following-named persons, 


viz: 
Charles Kupper, who resides in the city of Newark, N. J., doing 
’ business at No. 17 Mulberry street; Carl Neumann, of No. 7 Wash- 


: ington street, Newark, N. J., and Reinhard Schmidt, of 119 Mul- 
_berry street, Newark, N. J. 

And this defendant, further answering, says, upon informa- ; 
120 tion and belief, that the improvements contained in said let- 
ters patent No. 208,541, mentioned in the complainant’s bill 
or substantial or material parts thereof claimed as new before the 
alleged invention thereof by said William Roemer, were patented, 
described, and claimed and shown in the following letters patent of 
the United States, viz: In letters patent granted to the said William 
Roemer May 15, 1877, and cae sae 190,907 ; in letters patent of 
the United States granted to William Simon May 2, 1876, and num- 
bered 177,020; in leiters patent of the United States granted to said 
William Roemer September eighteenth, eighteen hundred and sev- 
enty-seven, and numbered 195,233, and in letters patent of the 
United States granted to Abram Oberndorfer August twenty-eight, 

‘ eighteen hundred and seventy-seven, and numbered 194,715. 

And this defendant, further answering, says the alleged improve- 
ments mentioned in said letters patent did not require any inven- 
tion, and-were not the proper subject-matter of letters patent, but 
were mere modifications of locks long ago in use which would readily 
be suggested to a mechanic of ordinary skill, and that the said let- 
ters patent are wholly void, both for want of hovelty and want of 
invention, and thatthe complainant is not entitled to any decree de- 
claring said patent valid nor for any account or injunction, as prayed 
for in said bill of complaint. 

And this defendant denies that any other cause or thing in said 
complainant’s bill of complaint contained material or necessary for 
this defendant to make answer unto and not herein and hereby well 

and sufficiently answered unto, confessed and avoided, traversed or 

: denied, to be true, to the knowledge or belief of this defendant; all 
which matters and things this defendant is ready to aver, maintain, 
| and prove as this honorable court shall direct, and prays to be hence 
dismissed with his reasonable costs and charges in this behalf sus- 
tained. 
A. Q. KEASBEY & SONS, 
Sol’s and of Counsel with Defendant. 


121 Uvwysitep States or AMERICA, | 
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Instrict of New Jersey, j ‘ 


| Albert O. Headley, being duly sworn, deposes and says that he 
has read the foregoing answer, and that the same is true as far as 
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the same relates to his own acts and deeds, and as to the acts and 
deeds of others he believes it to be true. 
A. O. HEADLEY. 


Sworn and subscribed this — day of March, A. D. 1881, before me— 
: KE. N. MILLER, 


U. S. Commissioner, District of New Jersey. 


Replication. 
Replication duly filed in usual form. 
Circuit Court of the United States, District of New Jersey. 


WILLIAM RoErMER 
vs. On Bill, &e. 
ALBERT O. HEADLEY. 


Complainant’s proofs. 


Examination of witnesses, etc., taken before me, at my office, in the 
city of Newark, on Wednesday, the 13th day of April, 1881, in the 
above-stated cause, in presence of F. C. Lowthorp, Jr., of counsel 
with the complainant, and A. Q. Keasbey, of counsel with the de- 
fendant, by agreement and consent of parties and on the part of 
the complainant. 

WILLIAM PATERSON, 


United States Commissioner. 


122 Disrrict or New Jersey, ss: 


WittraM Roemer, sworn, deposes and says: Iam complainant and 
reside in Newark. I am the patentee of the invention in contro- 
versy. The letters patent of U. S., No. 208,541, shown me were 
granted to Roemer Bros. They are dated October 1, 1878, and signed 
by A. Bell, acting Secretary of Interior, and by the acting Commis- 
sioner of Patents. The paper now shown me is an assignment of 
those letters patent to me by Roemer Bros. 


Counsel for complainant offers in evidence said assignment, signed 
by Henry and George Roemer, the assigns of the patentee, recorded 
in the Patent Office, 2d March, 1880, in Book Z 24 of Assignments, 
on page 320. 

It is agreed that a certified copy of the letters patent and of the 
assignment may be put in evidence as Exhibits A and B for com- 
plainant. : 

Also an assignment of William Roemer to the firm of Roemer 
Bros. of the letters patent above designated, recorded in Book Lib. 
G 23 of Assignments, on page 300, marked as Exhibit C for com- 
plainant. 


I am engaged in the manufacture of locks and lock cases under 
these letters patent. There isa very large demand for them. Hardly 
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any traveling bags can be sold without having on them locks sim- 
ilar to those under my patent. 
It is agreed that this witness may be examined at further time. 
WILLIAM ROEMER. 
WM. PATERSON, 


U. S. Commissioner. 


District oF New JERSEY, 88: 


CHARLES SCHMUHL, sworn, says: I livein Newark, and am engaged 
in the manufacture of locks for traveling bags and have been for 
ten years steadily. I am acquainted with the lock described in 

letters patent. I have read the specifications and claim of 
123 the letters patent in this suit. Before that patent was issued 

I never saw any locks of the kind for which this patent was 
issued. ‘They are being manufactured in great quantities now. 


Exhibit D for complainant, a traveling bag with a lock, being 
shown witness he says: 


The box is an open box—I mean the box of the lock case is open 
at the ends. It is U-shaped, like that described in the patent. 


Q. 1. Are there any end pieces in this lock before you with shoul- 
ders or offsets fitting into the case or box and used for closing the 
ends of the case or for any other purpose ? 

A. Fe 

Q. 2. For what other purpose besides closing the ends of the case? 

A. The purpose is to hold the ring for the handle and make a 
joint so that the lock is complete. 

Q. 3. How are the end pieces fastened to the frame and the case? 

A. By a rivet going through the end pieces and the lock. 

Q. 4. As a person familiar with the construction and character- 
istics of locks used on traveling bags, would you or not consider the 
lock before you similar, substantially, in construction and operation 
to the lock described in the specifications of the patent in this suit? 


(Objection, as the witness has not been shown to be an expert.) 


A. Yes. 
Q. 5. Did you purchase Exhibit D? 
A. I did. 
Q. Where? 
A. At store of Wm. QO. Headley & Son, on Broadway, in New York 
city. 
(). 6. Do you know whose store that is really ? 
A. Yes; it is that of Wm. O. Headley and his son Albert, the de- 
fendant in this suit. 
Q. 7. Did you see other locks of the same kind in the store? 
124 A. I did; some dozen standing before me. They were ex- 
posed for sale. A lock could be made from the specifications 
in the patent by any skilled mechanic without other information. 
It is agreed that this witness shall be recalled, and the examina- 
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tion here is adjourned to a future day to be agreed upon by the re- 


spective counsel. 
CHARLES SCHMUHL. 


Subscribed 2d May, 1881, before me— 
WM. PATERSON, 


lL). S. Commissioner. 


Monpay, 2d May, 1581. 


This examination was continued, by agreement, at this date. 

It is admitted that the defendant now is conducting the business 
alone under the firm name. 

Counsel for defendant states that he will not cross-examine Wil- 
liam Roemer. 


CHarvLes Scumunt, being. cross-examined, says: I have worked 
for Roemer since Ist Nov., 1879; before that I worked for Simon 
Bros. I have not been examined as a witness before. I can read 
English. I ama German by birth. I have read the patent of Mr. 
Roemer, No. 208,541. I think Ican tell his claim. My idea of the 
claim in his patent is that Roemer’s lock case is open on the end, 
and so is that of Headley. | : 

Cross-Q. 8. State your understanding or idea of the value of Mr. 
Roemer’s patent in this matter. What do you think he claims ” 

A. That the lock case is open on the ends—joins with the blocks 
on the ends; that the rings of the handles are connected together 
with the lock. 


125. By Mr. Lowrnorr: 


Redirect Q. 9. What do you understand to be the chief advantage 
in this method of constructing locks, then, in patent of Roemer ” 

A. That the handle is joined together with the lock; it needs no 
extra work to fasten the handles on the bag. 

Redirect Q. 10. Is there or not any gain in the matter of expense 
in constructing the box with open ends ? 

A. I should think not. 

Redirect Q. 11. What I mean is, does it cost as much to make 
the box with open ends as it does with the ends closed, as was the 
method formerly of making them ? 


A. I guess not. 
CHAS. SCHMUHL. 


Sworn and subscribed this 2d May, 1881, before me— 
WM. PATERSON, 
U. S. Commissioner. 
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Circuit Court of the United States, District of New Jersey. 


WILLIAM ROEMER 
v8. On Bill, &e. 
ALBERT O. HEADLEY. 


Defendant's Proofs. 


Examination of witnesses, etc., taken before me, at mv office, in the 
city of Newark, as stated hereinafter, in the above-stated cause, in 
presence of F.C. Lowthorp, of counsel with complainant, and E. 
(. Keasbey, with the defendant, by agreement and consent of 
parties, on the part of defendant. 

WILLIAM PATERSON, 


U. S. Com. and Examiner. 


126 District or New JERSEY, 88: 


H. A. West, sworn for defendant, says: My profession is that of 
patent solicitor. I am now a patent specification writer with Munn 
& Co., of “The Scientific American,” in New York. I was an ex- 
aminer for nearly five years in the Patent Office at Washington. 
My position in the Patent Office gave me a very wide experience, 
and since my experience at’ Munn & Co.’s has been considerable. 
li has been my custom to compare inventions with reference to 
patentability almost continually for the last seven years. I have 
had occasion to examine the patents of locks for satchels and com- 
pare the locks. I have examined the records in regard to them. 
I am familiar with the records of the Patent Office in making these 
examipations. 


Counsel for defendant produces two locks, marked Exhibits D 1 
and D 2, and asked the witness to examine and compare them and 
state the difference and similarity. 


Witness says: D 1 is composed of two parts, a lock case made of 
sheet metal and a bed plate, while D 2 is composed of three parts, 
a lock case of sheet metal and of two plugs or stoppers, without a 
bed plate. The lock case of D 1 is sloping or beveled at the ends, 
that of D 2 is straight at the ends. 

Q. 1. State the difference between Exhibit D 1 and this lock now 
offered as Exhibit D 3 for defendant. 

A. D 3 ascompared with D 1 shows very little difference, mainly 
in width of the bed plate, the lock cases being identical, excepting 
that the side pieces of the lock case of D 1 extend over the sides of 
the bed plate ; there is no functional difference. 

Q. 2. Comparing D 2 with D 3, what is the relation between 
them ? . 

A. D 2 dispenses with the sloping ends of the lock case and also 
with the bed plate, which are shown in Exhibit D 3. 

Q. 3. Wherein does the advantage or improvement, if any, lie? 

A. It makes a cheaper lock, in that it is expedient to make the 
lock case of D 2 of poorer quality of material—requires less expen- 


‘sive machinery to make it and less power and less metal. 
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Q. 4. Can or not the same be said with reference to D 1 when the 
two are compared—that is, D l and D3 ? 
127 A. No; the D1 lock retains the bed plate and sloping 
ends of the lock case. : 

Q. 5. Claim No. 2 of the patent sued on in this suit speaks of 
shoulders ; do you find any similar shoulders on D1? 

A. The word “ shoulders” in the claim is a misnomer; the parts 
referred to, properly, are stops; their function is that of stops; I 
find no parts in D1 that have similar functions. 

Q. 6. Compare the features of D3 with D1 with reference to the 
mode in which it is attached to the bed plate. 

A. For the purpose of making a good joint between the lock case 
and the bed plate of D3 the bed plate is formed with shoulders on 
the top; shoulders are formed on the bed plate of D1 for a similar 
purpose, , 

Q. 7. You will notice the ends of the case in D1 are open; is 
or is not that a point of advantage over the case of D3 in con- 
struction ? 

A. Yes; as I said, it is expedient to make it of less expensive ma- 
terial, requires less expensive machinery, and less power. 

Q. 8. Referring to D4, compare that to D2; is there any simi- 
larity ? 

A. It belongs to a different class of locks; I mean D 4, now shown 
me. ‘The lock case is straight at the ends and closed, not by plugs 
which have stops on them, as in D 2, but the ends are closed with 
sheet-metal laps that are integral with the lock case; .the laps do 
not hold the handle rings, as in D2; the lock cases, however, are 
similar. Claim 2 of Patent Exhibit A for complainant does not 
specifically point out that the plugs do or may hold the handle 
rings. ; 

Q. 9. Could either of the parts of D1 be substituted for any of 
those of No. 2 and retain the advantages gained by Mr. Roemer in 
the use of No. 2? 

A. No. 

@. 10. What relation does Exhibit D5 for defendant, now shown 
you, bear to Exhibit D2? 

A. There is no similarity, except that the lock case in D5 is 
straight on the top and open at the ends, the same as in D2; Dd 
seems to be incomplete about the lock mechanism ; the ends of the 
case are closed by blocks formed on the end of a piece which slides 
under the lock case. I never saw the exhibit before and cannot 

state where or in what manner it is placed upon the bag, nor 
128 dolsee that it is operated with a key; atall events, the ex- 

hibit shows an open-end case, straight at the ends, adapted to 
enclose moulded mechanism of some kind. I cannot state that both 
ends of the case are to be closed with internal blocks, owing to the 
apparent imperfection of the exhibit, 


(Counsel for complainant objects to the introduction of Exhibit 
D5 on the ground that it is imperfect and incomplete, and thdt the 
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witness is unable in any way to identify or describe it or show its 
connection with bag locks of any description.) 


Q. 11. Can you identify the exhibits or tell under what several 
patents they are used or under what names they are known ? 

A. Exhibit D2 is shown in the drawings of patent No. 208,541, 
granted to William Roemer Ist October, 1878; Exhibit PD 3 is 
not patented, to mv knowledge, nor is Exhibit D1 or Exhibit D4. 

Q. 12. Compare Exhibit D1 with Exhibit D for complainant. 

A. The locks are identical, that in D being shown in place on 
the bag frame, the lock of Exhibit D1 being loose, not connected 
with the frame, nor the case and bed plate connected as in Ex- 
hibit D. 

Q. 13. Does Exhibit D1 use the same device as D 2? 

A. No; they are not equivalent to each other, in view of D 3, D4, 
and D 5. 


(Counsel for complainant objects to all of this answer as irrespon- 
sponsive, except the first.) 


Q. 14. Are they ecuivalent to each other, in view of D3 and 
D4? 

A. They are not; Exhibit D1 being the equivalent of D 3, or 
a slight modification, such as the manufacturer may make, notwith- 
standing any patent, the difference between the two not amounting 


to invention. | 
(Last answer objected to as stating a principle of law.) 


Q. 15. Is the extension of the lock case over the sides of 
120 the bed plate an important modification of D 3, in reference 
to the point in controversy ? 

(Objection as irrelevant.) 

A. Yes, sir; there is some advantage in that. It will not be ex- 
pedient to japan or paint the bed plate without such construction of 
the case, which, I suppose, is a cheaper finish than plating. Still, 
the advantage seems to be very slight, and the extension of the sides 
of the lock case makes a handsome lock, since it shows no side joints, 
and the filling is easier. 

(). 16. Does it change the character of the elements of which it is 
composed? - 

A. As I stated before, there is no functional difference between D1 
and D3. The same difficulties experienced in making the lock case 
of D3 obtain in making that of D1. 

©. 17. Is there a bed plate in each ? 

A. Yes; each exhibit shows a continuous bed plate. 

(). 18. Before the time of the patent of complainant did there 
exist lock cases with open ends; and, if so, what were they? Re- 
capitulate briefly. 


(Objection as leading.) 
A. I know of no lock before the date of that patent, the lock case 
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of which is open at the ends, excepting such locks as D 4 repre- 
sents. 

Q.19. What other forms were there of forms of lock cases with 
reference to the ends and connection with the rings, the bed plate, 
or ring-holder? 

A. Roemer’s patent No. 190,907, granted 15th May, 1877, shows a 
lock case provided with means for holding the ends of the handle 
without a bed plate and without separate lock case. His patent 
195,225, 18th September, 1877, shows a lock ef similar construction 
without a bed plate and provided with means for holding the handle 
rings, and the patent to William Simon, No. 177,020, 2d May, 1876, 
shows a lock, the bed plate of which is formed with a depression or 

loop, the depression being from the under side, for holding 
130 rings or other suitable devices, the lock case being secured at 
the top of the bed plate and closed at the ends. 


This answer objected to as irrelevant and incompetent unless the 
letters patent referred to therein are filed as exhibits. 

Counsel for defendant offers in evidence the drawings and speci- 
fication of letters patent of the United States, No. 177,020, W. Simon, 
improvement in traveling bags, dated 2d May, 1876, marked as Ex- 
hibit D6; also printed copy of the drawings and specifications of 
letters patent of the United States, No. 190,907, issued to William 
Roemer for locks for satchels, 15th May, 1877, marked as Exhibit 
D7 for said defendant; also the same, No. 195,233, issued to same, 
for combined lock and handle for traveling bags, 18th September, 
1877, marked as Exhibit D8 for said Headley. 


(). 20. In view of these and the state of the art at the time of the 
invention by Roemer, can you state what is the main idea or pur- 
pose of that invention as shown by his letters patent and Exhibit 
D 2? 

A. By the construction shown and described iti the patent of Mr. 
Roemer he seeks to improve the character of locks shown by D 3. 
The extent of the improvement is marked in the fact that he dis- 
penses with a bed plate and with the sloping ends of the lock case, 
thereby making a cheaper lock. 

Q. 21. Is it an improvement in any other respect ? 

A. I discern no other, features of improvement. 

Q). Is there any other purpose than reduction of expense? 

A. I should say not. 


By Mr. Lowrnorp: 


When I am compelled to sign my full name I write it H. Albertus 
West. I live in New York city, and am now with Munn & Co. I 
was third assistant examiner in the Patent Office for four years and 

eleven months previous to Ist November, 1879. 
131 Cross-Q. 22. You identify in your testimony Exhibit D 2 
with the invention patented in Exhibit A, do you not? 
A. Yes, sir. 
Cross-Q. 23. State whether or not, in your opinion, the end pieces 6 6 
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in claim 1 of said letters patent must be of any specific length or 
vertical depth within the lock case. 

A. In order to be applied to the end of the lock case these have 
to be of a specific length ; in order to be used with a straight lock 
case they have to be of the same height; but, broadly stated, the 
plugs need not be of any specific vertical depth, the depth being 
governed by the construction of the case. | 

Cross-Q. 24. Suppose the vertical depth of the lock case—that is, 
the distance from the underside of the upper part of the case to the 
top of the jaw of the bag frame—were half an inch, might not that 
part of the metallic end which is within the lock case be less than 
half an inch in depth ? 

A. Not to make a good joint. 

Cross-Q. 25. I refer now to its vertical depth of what you call the 
“ plug?” 

A. That is my answer. 

Cross-Q. 26. Why would it not make a good joint ? 

A. Because, as I understand your question, the lock case would 
be below the upper edge of the plug. 

Cross-Q. 27. When you say the upper edge of the plug what do 
you mean ? 

A. The top of it. 

Cross-Q. 28. The top of the inside of the case. I am not speak- 
ing now of these shoulders. 

A. The way you state the question they would not come together 
to make a joint—to make a lock. 

Cross-Q. 29. Supposing the shoulders, and in fact the whole plug 
as is shown in Exhibit D 2, were changed by the addition of a pro- 
jected arm on the inner end of the plug, but half of its vertical 
depth, running a distance say of half an inch toan inch in a straight 
line, with the bottom of the plug toward the middle of the lock, 
would that make any substantial difference in the plug or the lock ? 

A. If you did not extend it so far as to interfere with the 
132 lock mechanism it would make no difference, except the ad- 
ditional material for the same; it would make a more expen- 

sive lock. 

Cross-@. 30. Supposing this Exhibit D 2, could not such an arm 
of the thickness of ;), to say § of an inch be extended to the middle 
of the lock case without making any substantial change in the case 
or in the plugs? 

A. It makes a change of additional material ; that is all. 

Cross-Q. 31. Taking Exhibit D 1—suppose this bed plate were to 
be fractured in the middle and placed within the lock case and upon 
the jaw of the bag, would there be any substantial difference be- 
tween that and Exhibit D 2” 

A. The case you suppose would ruin the lock of Exhibit D 1; 
the ends would be free to move lengthwise under the lock case. 


Counsel offers a lock having open ends with the base plate frac- 
tured in the middle, and asks that it be marked for identification 
by the master and examiner Exhibit X. 


Ls ea gt aa aa 


78 WILLIAM ROEMER VS. DAVID NEUMANN ET AL, 


‘ross-Q. 32. Witness is shown the base plate of Exhibit D 1 and 
the fractured base plate of the lock marked for identification and 
asked : Please state the difference between these base plates except 
in the fracture of Exhibit X. 

A. Exhibit X has rivet holes which surround the rivet, while in 
the bed plate of Exhibit D 1 the holes are open. 

Cross-Q. 33. Now suppose this question: The rivet holes in base 
plate D 1 at the ends were similar to the rivet holes at the ends of 
the base plate of X, and the base plate of D 1 was fractured in the 
middle, would that base plate D1 be substantially different from 
the end pieces of D 2? 

A. Yes; they could not be applied to the end of the lock case, 
and it would not make a practical lock. 

Cross-Q. 34. Why would it not make a practical lock ? 

A. As I| said before, they could not be applied to the end of the 
lock case, and it would weaken the lock, this broken part of the bed 
plate being free to move vertically and laterally. 

Cross-Q. 35. Now, why could they not be applied to the end of 

the lock case ? 
133 A. Betause they would not pass the rivet. 
Cross-Q. 36. What rivet is that ? 

A. The one that goes through the rivet hole at the ends of the 
lock case. 

Cross-Q. 37. Do you assume that the lock case is riveted onto 
the jaw of the bag before the end pieces are attached to the lock 
case ? 

A. The lock case and bed plates are applied simultaneously. 

Cross-Q. 38. They are applied simultaneously ? 

A. Yes, sir. 

Cross-Q. 39. When is the rivet at the end passed in ? 

A. At the time the parts are secured to the bag frame, I suppose. 

Cross-Q. 40. Do you suppose that in base plate Exhibit X the 
rivets at the ends pass through both the case and the base plate ? 

A. Yes; and thus leave the inner ends of the broken plate free to 
move vertically, and, perhaps, interfere with the movement of the 
lock mechanism. 

Cross-Q. 41. Then you find that the rivet passes through both the 
case and the base plate? You also state that you suppose the base 
plate and case are applied simultaneously. 

A. They may be. 

Cross-Q. 42. Is that rivet passed in after both the base plate and 
the case are applied to the edge of the bag ? 

A. They may be. 

Cross-Q. 43. Can it be done in any other way ? 

A. No. 

Cross-Q. 44. Then must it not be passed in after both the base plate 
and case are applied to the edge of the bag? 

A. No. .‘ 

Cross-Q. 45. Why not ? 

A. Because the rivet may be put in, and thus the rivet and the 
whole put on together. 
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Cross-Q. 46. Suppose the rivet to be placed into position first and 
the base plate ak lock case placed upon it simultaneously the rivet 
is headed after they are so placed, is it not ? 

A. I suppose so. 


134 Cross-Q. 47. Is there any other way of doing it ? 
A. No. 
Cross-Q. 48. There is not? 
A. No. 


Cross-Q. 49. Then, in view of this statement, how can you say that 
the base plate X could not be passed in into the lock case? 

A. I have not said so—I don’t think I said so. 

Cross-Q. 50. You admit, then, that the base plate X with the 
fracture in the middle might be used in the lock case with open 
ends? 

A. I don’t state it in that way. It would ruin the lock. 

Cross-Q. 51. I asked you whether it could not be used so ? 

A. Yes; it could be used so. 

Cross-Q. 52. You said before that base plate X having a fracture 
in the middle would have a vertical motion within the lock case 
when attached to the jaw of the bag? 

A. It is free to have such a motion. 

Cross-Q. 53. Will you state why it is free to have such a motion ? 

A. Because it is broken. 

Cross-Q. 54. Why, when the lock case is fastened firm to the 
jaw of the bag what possible motion can it have ? 

A. Turn the bag upside down and doubtless the broken ends would 
rise vertically or drop down into the lock case. 

Cross-Q. 55. You observe that the base plate X when within the 
lock case of Exhibit D 1 has extended beyond the open ends of the 
case two riveted jaws or hooks, one on each end, which come down 
by their curve to the same line, or to the plane of the bottom of the 
base plate, do you not? 

A. Yes. 

Cross-Q. 56. Do you not also observe that the ends or shoulders 
on that base plate are confined at the top by the bevel ends of the 
lock case ? 


A. No. 
Cross-Q. 57. You do not? 
A. No. 


Cross-Q. 58. What I mean is this: Are they not practically 
135 prevented from rising when within the case or under the 
case, and the case is fastened firmly to the jaw of the bag? 
A. Well, as I stated before, they are free to move. J answer that 
the inner ends of the broken plate are free to move vertically 
under the lock case when the lock case and the bed plate so broken 
are secured on the bag frame; this, however, would depend upon 
the width of the sides of the lock case; if the edges of the lock case 
rise upon the bag frame the broken parts of the bed plate would be 
free to move under the lock case. 
Cross-Q. 59. You have stated that the hook or jaw of the outer 
end of the base plate is brought down to a point on a line with the 
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bottom of the base plate. Supposing now that this fractured plate 
were laid upon the Jaw of the bag and firmly riveted within the 
lock case, the end of which is brought down to the neck of the jaw 
on the inner end, would it be possible for that jaw to move down 
any further towards the jaw of the bag when the bag was upset? 

A. The bed plate, resting upon the jaw of the bag, of course could 
not move any further towards the jaw of the bag to the point of 
contact without bending the jaw of the bag. 

Cross-Q. 60. Then you admit that it would be impossible for the 
jaw or loop on the end of the base plate to move any further down 
on the end of the jaw of the bag than it was when riveted ? 

A. If you mean that the broken part of bed plate when riveted 
fast to the bag frame can move towards the bag frame, I don’t 
admit that at all. 

Cross-Q. 61. You don’t admit that it can move any further 
towards the bag frame? 

A. Certainly not; it cannot move beyond its support. 

Cross-Q. 62. The base plate being a solid piece of metal at the 
end of the loop and it being impossible under the circumstances 
stated in the last question and answer for the loop to move nearer 
to the jaw of the bag, will it not be equally impossible for the frac- 
tured end inside the lock case to move away from the jaw of the 

bag without a bend or fracture of the piece ? 
136 A. As I have before stated, that depends upon the relative 

thickness of the bed plate with the side flanges of the lock 
case ; now, suppose if the lock case and the fractured bed plate in the 
middle are made and fitted to each other and fastened to the jaw 
of the bag in a workmanlike manner, as above described, would it 
be possible for the fractured end to rise from the jaw of the bag or 
interfére with the lock? It would not be possible. 

Cross-Q. 63. Would there be any substantial,difference then be- 
tween Exhibit D 2 with the plugs, as’ yuu call them, extending in- 
ward!y so as to meet under the middle of the lock without inter- 
fering with its mechanism and the base plate X within the lock 
ease of Exhibit D1? 

A. Yes. 

Cross-Q. 64. What is it? 

A. The lock case of D 1 is beveled on each end, while the lock 
case of D 2 is not beveled; a lock case beveled on each end is more 
expensive of construction than one that is not. 

Cross-Q. 65. You then confine the difference entirely to the bev- 
eling of the ends of the lock case, do you? ) 

A. No, sir. 

Cross-Q. 66. What other differences are there ? 

A. As I stated in my direct examination, the lock of D 1 has no 
plugs, while that of D 2 has two plugs; the lock of Exhibit D 1 has 
a continuous bed plate, while the lock of D 2 has no bed plate. 

Cross-Q. 67. Question repeated. . 

A. I have just stated my answer to that; I repeat the answer. 

Cross-Q. 68. Have you no further answer to make to this 
question ? 
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(Question 66 repeated.) 

A. I have answered your question as I understand it and as I 
understand the construction of the locks referred to, namely, Ex- 
hibits D 2 and D 1. 


Examination adjourned to Saturday, October 29, 1881, at 3 p. m. 


137 3 OcToBER 29, 1881. 
Present: Mr. Lowthorp and Mr. Clayton. 
Adjourned to November 5, 1881. 


NOVEMBER 5, 1881. 
Present: F. C. Lowthorp and J. C. Clayton. 


District or New JERSEY, 88 
Cuar_Les Kupper, being sworn for defendant, deposes and says: 


Counsel for defendant offers in evidence United States letters 
patent No. 194,715, dated 28th August, 1877, granted to Abram 
Oferndoffer for improvements for locks for valises, which is marked 
Exhibit D 6 for defendant. 

It is agreed by the respective parties that official printed copies of 
the various patents offered in evidence may be used and certification 
thereof is waived. 


My name is Charles Kupper; age, 47 years; reside in Newark at 
45 Mercer street, and a manufacturer of bag frames and locks. I 
have made locks like Exhibit D3; I made that one. I made and 
sold thein to A. O. Headley, the Pod Mate I have a book with me 
in which are the memoranda of the first sale of locks shown in 
Exhibit D. 3. 

Witness reads from the book this memorandum: 

“W.O. Headley & Son, 1878, March 31, 5 doz. No. 4 took —niekes 
lock, $3.00—815.00.” 


I wrote that memorandum on that date; that entry refers to locks 

like Exhibit D3; that was the first sale of locks of this kind to 
Mr. Headley. 

138 Q. 1. When did you first make a lock like this lock, Ex- 
hibit D3? 

A. I made it this time, in 1877, before Christinas—about one or 
two months before. Oscar Barnett made some of the castings for 
me. 

Q. 2. When did you make locks first like Exhibit D 1? 

A. I made it a long time after Exhibit D 3, but cannot say when. 

Q. 3. How long have you known of the use in your trade of locks 
like Exhibit D 4” 

A. That is the first lock I used on the top of bag frames—upwards 
of four years. 

Q. 4. Compare lock of complainant, Exhibit D 2, with lock of 
defendant, D 1, and state which of the two is the cheaper to make 
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and which is the cheaper to apply to the bag frame and which of 
the two takes less metal for the portion that has the ring loop. 


(Objection as to the first part that it does not appear the witness 
is capable of judging which is the cheaper lock to make.) 


A. Exhibit D 1 is the cheaper lock to make, and also cheaper to 
apply to the bag; in Exhibit D 2 the case is lighter than the case 
in D1; that it can be broken open at the ends unless it is made 
heavy. The bed plate in D 1 is lighter than the two plugs in Ex- 
hibit D 2. 

Q. 5. Why is it cheaper to secure or rivet locks like Exhibit D 1 
to the bag frame than to rivet locks like Exhibit D2 to the bag 
frame? 

A, Exhibit D 1 is cheaper to put it on the bag frame, because it 
is ready right away to put on the frame at once with two rivets; 
this lock, Exhibit D 2, is delivered in six pieces to the bag-maker 
and he has to put the pieces all together, then he can fasten it t6 
the bag frame with four rivets. 

(. 6. How much longer time, if any, does it take the bag-maker 
to fasten to the frames locks like Exhibit D 2 than to fasten on locks 
like Exhibit D1? 

\. Tecan put on nearly three like D1 while putting on one like 
> a 


» 


Q. 7. State whether or not the tapered ends of the case 

139 = shown in Exhibit D 1 makes it stronger than the case shown 
in Exhibit D 2. . 

A. Yes, sir; it is stronger. | 

_ (Objection to the question, as the witness has not been shown to 

be an expert or capable of judging or forming a competent opinion.) 


Q. 8. Why do the tapered ends make a stronger lock case than 
the open ends ? 


(Same objection as last and as irrelevant.) 


A. The case with the tapered ends is stronger than the open- 
ended one, because the opening for the plugs in the open-ended case 
is so large that the corner is exposed to be forced open. 

Q.9. To get an equal degree of strength in these two lock cases, in 
which of them could you use the thinnest metal ? 

A. IL could use the thinnest metal in Exhibit D 1. 


(Same objection as last.) 


To get an equal degree of strength in Roemer’s case—Exhibit D 
2—he needs a greater thickness of metal than in the case shown in 
Exhibit D 1. 


Cross-examined by Mr. Lowrnorpr: 
The bed plate of Exhibit D 1 I can make either of malleable 
iron. The end pieces in Exhibit D 2 may be made of the same kind 
of iron. 


CHARLES KUPPER. 


in 


tlie 
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Sworn and subscribed this 5th November before me— 
WILLIAM PATERSON, 
U. 8. Com. and Examiner. 


H. A. West, being cross-examined at this time, says: 


Cross-Q. 69. In comparing Exhibits D 1 and D 2 you state that 
Exhibit D 1 has .no plugs, while Exhibit D 2 has two. Do 
140 not these parts of the base plate in Exhibit D 1, which fill 
the openings in the ends of the lock case perform the fune- 

tions of plugs? 

A. To the extent of filling that portion of the lock case which 
does not contain the mechanism, they do—that is, they fill with the 
lock case that portion of the case which does not contain the mech- 
anism. : 

Cross-Q. 70. Then, with the exception of the beveled ends of the 
ase of D 1 and the bed plates of that exhibit and a slight differ- 
ence in the rivet holes, Exhibits D 1 and 2 are the same, are they 
not? 

A. No, sir. 

Cross-Q. 71. What other difference is there? 

A. In the plugs. They are beveled more sloping from the point 
where the handle rings are held to the top of the lock case, and the 
plugs are adapted to be inserted a short distance in the ends of the 
lock cases; they are adapted and to be held by a separate rivet. 

Cross-Q. 72. Are there any shoulders on the plugs or end pieces of 
Exhibit D 2 substantially similar to the shoulders on the bed plate of 
Exhibit D 1, which shoulders are at the ends of the lock case in each 
exhibit ? } 

A. Of course, it does not matter what term is used in referring to 
these parts. In Exhibit D 1 the parts referred to are shoulders, prop- 
erly speaking, while those on plugs are stops, properly speaking. 
To the extent of forming a gun joint with the lock ease the side 
shoulders or stops are similar, while those on the top are dissimilar. 
The equivalent of the top shoulders in Exhibit D 1 is found at the 
ends of the plugs where the handle rings are held. 


H. A. WEST. 


Examination here adjourned, to be continued at the convenience 
and agreement of the parties and their counsel; and having agreed 
upon 17th December, 1881, said examination was continued in the 
presence of the same persons. 


141 Dec. 17, 1881. 
Present: Mr. Lowthorp and Mr. Clayton. 


Counsel for defendant proposing to call E. Jost to prove from his 
books of account that on the 17th of September, 1877, he made for 
Charles Kupper one gate of patterns for long lock plates, from which 
lock-plate castings like that shown in Exhibit D 5 were cast, counsel 
for complainant stipulates that the witness need not be called to 
make proof to that effect, and that the witness, if called, so would 
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testify, and that this statement may be taken as proven by said wit- 
ness, Jost. 


Defendant here rests. 
Adjourned until Saturday next, the 24th instant, at 10 a. m. 
WILLIAM PATERSON, 
U. §. Com. and Exam’r. 


Complainant's Rebuttal. 


SaturpDay, 24th December, 1881. 
This examination was continued in the presence of the same per- 
sons as before, Mr. Lowthorp and Mr. Clayton. 


Counsel for complainant produces by consent a copy of letter 
patent U. S., No. 208,541, duly certified, granted to Roemer Bros. 1 
Oct., 1878, for improvement in locks for satchels, and asks that 
same may be filed in evidence and marked as Exhibit A, in substi- 
tution of original letters heretofore offered. 

Also a copy of assigninent of said letters patent by Wm. Roemer 
to George and Henry Roemer, partners as Roemer Bros., duly 
certified, in substitution of the original assignment heretofore 

offered. 
142 Also a copy of assignment of letters patent by Henry and 
George Roemer, partners as Roemer Bros., to William Roemer, 
complainant herein, in substitution of the original heretofore offered. 
Said certificates are marked as Exhibits B and C for complainant. 

WiLtIAM Roemer, recalled, says, in answer to— : 

(. 1. When did you first conceive this lock in its present practi- 
cal form ? | 

A. I made the invention in the early part of 1876, but made the 
first model in January, 1878, after which I constructed the lock. 
My idea was to make a lock that would, when finished, resemble a 
lock I invented a few months before, and which I would be able to 
make of cheaper material. 

Q. 2. Was that model of which you speak similar to the lock pat- 
ented by you? 

A. It was the same thing. 

(). 3. Have you ever known any complaint to be made of the 
breaking of anv of these lock cases at the end or otherwise ? 

A. No, sir; I have been using them since the date of my patent 
and no complaint was made by parties to whom I sold bags having 
those locks on, but I had a few complaints made by parties to whom 
I sold the locks, who did not understand how to rivet the lock to 


the frame in a proper manner. 
WILLIAM ROEMER. 


Counsel for complainant here asks that the lock case and fractured 
bed plate, heretofore marked for identification as X, be marked as 
Exhibit X for complainant. 


Examination adjourned until Thursday, 29th inst., at 10 a. m. 


“+ 
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143 TrursbAy, 29th Dec., 1881. 
Present: J.C. Clayton, who produces and submits a tele- 
gram in these words: 
TRENTON, N. J., Dec. 28, 1881. 
To J. C. Clayton, 570 High street, Newark : 
I have finished unless you cross-examine. Shall Icome? An- 


swer. 
TP. C. LOWTHORP, Jr. 


Mr. Clayton states that the above telegram relates to cross-exam- 
ination of the witness, Wm. Roemer, and finishing of this cause, and 
that he replied by telegraph to Mr. Lowthorp that the latter need 
not come to-day, and that, therefore, the proofs in this case now are 
closed. 

WM. PATERSON, 
U. S. Com. and Ex. 


(A true copy.) 
[ SEAL. ] S. D. OLIPHANT, Clerk. 
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“Compu’t’s Ex. Jupae Nixon Optnion.” S. R. B., U.S. Comm’r. 
March 1%, 1884. . 


U. S. Cireuit Court, District of New Jersey 


WILLIAM ROEMER 
v8. tong Bill, &e. 
ALBERT O. HEADLEY. 


By Nixon, District Judge: 

The bill is filed against the defendant for infringing letters patent 
No. 208,541, granted to complainant Oct. Ist, 1878, for “ improve- 
ment in locks for satchels.” The answer denies (1) the infringe- 
ment and (2) that the complainant was the original and first in- 
ventor of the improvements claimed in said letters patent. The 
patentee, in his specifications, states that the principal object of the 
invention is to reduce the expense of the lock case and to render the 
same more practical in form and construction, and that it consists 
principally in forming the body of the lock case with open ends and 
in combining the same with cast blocks on end pieces which are 
separately made. 

1. A satchel marked Exhibit D for complainant was produced, 
and also a witness who said that he purchased the same at defend- 
ant’s store in Broadway, N. Y. The slightest inspection shows that 
the lock case thereon infringes the claims of the complainant’s 
patent. 

2. A number of exhibits are put in by the defendant to prove that 
the claims of the complainant’s patent were anticipated. 
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145 After a careful examination of these I deem it necessary to 
advert to only two of them, to wit, Exhibit D 1 and Exhibit 

D3. There is nothing in the pate nt sued on which is not fairly 
embraced in these, and if the defendant has show n that they were 
in public use before the date of the complainant’s invention, the 
patent must be held void for want of novelty. The testimony is 
very meagre ; the defendant offered only one witness to prove their 
‘oan use. Charles Kupper testified that he was a manufacturer of 
ag frames and locks; that he had made locks like Exhibit D 3, and 
had sold them to defendant; that the first he sold to him was on 
March 31st, 1878, and that the first he ever made was a month or 
two be fore C liristmas, in the year 1877. When asked about locks 
like Exhibit D 1, he replied, “1 mi ade them a long time after Ex- 
hibit D 3, but I cannot say when.” There was no other testimony 
on the salient of public prior use. The complainant’s patent was 
issued Oct. Ist, 1878. He was called to prove the date of his inven- 
tion, and was asked: : 

“Q. When did you first.conceive this lock in its present practical 
form? 

“A. I made the invention in the early part of 1876, but made the 
first model in January, 1878, after which I constructed the lock. 
Mv idea was to make a lock that would, when finished, resemble a 
lock I invented a few months before, and which I would be able to 
make of cheaper material. 

“Q. Was that model of which you speak similar to the lock pat- 
ented by you? 

“A. It was the same thing.” 

Such are his statements and his only statements on the subject. 
They are not clear, but they show that the invention antedates the 
proof of the time of any prior use. 

There was no cross-examination of the witness, and as the defend- 
ant seems willing to accept the account of these dates without ques- 
tion the court will do the same. 


It must be held that the complainant was the first and original 
inventor of the improvements claimed in his patent. 
146 Let there be entered a decree for an injunction and an ac- 
count. 


(A true copy.) 


8S. D. OLIPHANT, Clerk. 
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CoMPLAINANT’S Exnipit Heapiey Decree. S&S. R. B., U.S. Com’r. 
March 19, 1884. 


United States Circuit Court for the District of New Jersey. In 
| Equity. 


Witt1AM Roemer, Complainant, 
and 
ALBErt O. Heaptey, Defendant. - 


Interlocutory decree. 


This cause having come on to be heard upon the bill, answer, 
replication, and proofs—oral, documentary, and written—taken and 
filed herein, and having been argued by the counsel for the respective 
parties herein— 

Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, to wit: 

That the letters patent No. 208,541, granted and issued on the first 
day of October, eighteen hundred and seventy-eight, being the let- 
ters patent referred to in the bill of complaint herein, are good and 
valid in law. 

That the said William Roemer was the first and original 

147. inventor and discoverer of the improvement in lock cases 

for satchels shown and described in said letters patent and 

claimed in the claims thereof, and is the exclusive owner of said 
patent. 

That the said Albert O. Headley, the defendant herein, has in- 
fringed upon the said letters patent and the exclusive rights of the 
complainant under the same by the manufacture and sale of lock 
case bodies with open ends in combination with metal end pieces, 
similarto the end pieces and the combination described and claimed 
in said letters patent and the specification annexed thereto, as charged 
in the said bill of complaint. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover from the defendant the profits, gains, and ad- 
vantages which the defendant has received or made or which have 
arisen or accrued to him from the said infringement of the said 
patent by the use or sale of the said combination and end pieces as 
described and claimed in said patent since the first day of February, 
eighteen hundred and eighty, and as well the damages which the 
said complainant has suffered by the said infringement by the de- 
fendant. 

And it is further ordered that the complainant do recover from 
the defendant his costs and charges and disbursements in his said 
suit, to be taxed. 

And it is further ordered, adjudged, and decreed that it be re- 
ferred to Lewis W. Scott, Esquire, residing in the city of Trenton, 
to ascertain and take and state and report to the court an account 
of the number of the said improved lock cases and pieces made or 
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sold by the defendant, and also the gains, profits, and advantages 
which the said defendant has received or which have arisen or ac- 
crued to him since the first day of February, eighteen hundred and 
eighty, as well as the damages which the said complainant has suf- 
fered from infringing the said exclusive rights of the complainant 
by the manufacture, sale, and use of the said improvement patented 
in said letters patent. 

And it is further ordered, adjudged, and decreed that the com- 

plainant on such accounting have the right to cause an ex- 
148 amination of said defendant ore tenus or otherwise, and also 

the production of the books, vouchers, and documents of said 
defendant; and that the defendant attend for such purpose before 
said master from time to time as said master shall direct. 

And it is also further ordered, adjudged, and decreed that a per- 
petual injunction be issued in this suit against the said defendant 
restraining him, his agents, clerks, servants, workmen, and all 
claiming or holding under or through him from making, selling, 
using, or in any wanner disposing of any lock cases embracing the 
improvements described in said letters patent pursuant to the prayer 
of the said bill of complaint. 

Dated December 21, 1885. 

JNO. T. NIXON, J. 

(A true copy.) 

[SEAL. ] Ss. D. OLIPHANT, Clerk. 


RoEMER v. NEUMANN. 


CoMPLAINANT’S Exuisir First Assignment. S. R. B., U. S. 
Comm’r. March 19, 1884. 


Whereas I, William Roemer, of Newark, New Jersey, have in- 
vented an improved lock for satchels, &c., for which I have made 
application for letters patent of the United States, which applica- 
tion has been duly filed March 26, 1878, and allowed April 2, 1878; 

And whereas the firm of Roemer Brothers, of Newark, New Jer- 
sey, of which George Roemer and Henry Roemer are the members, 
is desirous of acquiring all my right, title, and interest in and to 
said invention and the letters patent therefor when granted : 

Now, this indenture witnesseth, that for and in consideration of the 
sum of one dollar,in hand paid to me, the said William Roemer, the 

receipt whereof is hereby acknowledged, I have assigned and 
149 transferred and do hereby assign and transfer to the said firm of 

Roemer Brothers all my right in and to the said invention and 
any letters patent that may be granted therefor, the same to be held 
and enjoyed by the said firm of Roemer Brothers, for its own use and 
behoof and for the use and behoof of its legal representatives, to 
the full end of the term for which said letters patent may be 
granted, as fully and entirely as the same would have been held and 
enjoyed by me if this assignment and sale had not been made ; 
and I do hereby request and authorize the Commissioner of Patents 
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to issue said letters patent, when granted, in accordance with this 
assignment. 

In further consideration of said sum of one dollar, to me paid, I 
covenant and agree with the said firm of Roemer Brothers that I 
have a full and unincumbered title to the invention hereby assigned, 
which title I warrant unto said firm of Roemer Brothers. 

In testimony whereof I have hereunto set my hand and affixed 
my seal this 25th day of September, 1878. 

WILLIAM ROEMER. [ . s.] 


Sealed and delivered in presence of— 
Fr. v. BRIESEN. 


Received for record Sep. 26, 1878, and recorded in Liber G 28, 
page 300, of Transfers of Patents. 
[seat] In testimony whereof I have caused the seal of the Patent 
' 4 Office to be hereunto affixed. 
W. H. DOOLITTLE, 


Acting Commissioner. 


(Ex’d: M. A. L.) 


150 RoEeMER v. MEUMANN. 


CoMPLAINANT’S Exuipit AsstGNMENT. 8S. R. B., U. S. Comm’. 
March 19, 1884. 


Know all men by these presents that whereas we, Henry Roemer 
and George Roemer, trading under the firm name and style of 
Roemer Brothers, of the city of Newark, in the county of Essex and 
State of New Jersey, did obtain letters patent of the United States 
for certain improvements in locks for satchels, which letters patent 
bear date the first day of October, in the year of our Lord one thou- 
sand eight hundred and seventy-eight; and 

Whereas William Roemer, of the city of Newark, in the county 
of Essex and State of New Jersey, is desirous of purchasing from 
us all the right, title, and interest which we have in and to the said 
invention in consequence of the grant of letters patent therefor: 

Now, we, the said Henry Roemer and George Roemer, in consid- 
eration of ten dollars, to us paid before the sealing and delivery of 
these presents, the receipt whereof is hereby acknowledged, have 
sold, assigned, transferred, and set overand by these presents do sell, 
assign, transfer, and set over unto the said William Roemer, his ex- 
ecutors, administrators, and assigns, all the right, title, and interest 
which we have in and to the said invention, as secured to us by the 
said letters patent; to have and to hold the same to the said William 
Roemer, his executors, administrators, and assigns, for his and their 
own use and behoof, to the full end of the term for which the said 
letters patent were granted, as fully and entirely as the same would 
have been held and enjoyed by us had this assignment not been 
made. 
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In witness whereof we have hereunto set our hands and seals this 
twenty-first day of February, A. D. 1550. 
HENRY ROEMER. onan 
GEORGE ROEMER. {[sEat. 


Sealed and delivered in the presence of— 
FREDERICK F. HEY. 
CARL LENTZ. 


U.S. Patent Office. Received for record March 2,1880. Recorded 
Liber Z 24, page 385. 


(Ex’d: F. C. T.) 
151 United States Circuit Court, Southern District of New York. 
RoeEMER vs. NEUMAN. 


COMPLAINANTS Exutpit Fite WrarrperR AND CONTENTS OF Com- 
PLAINANT’S Patent. 8. R. B., U.S. Comm’r. March 11, 1885. 


DEPARTMENT OF THE INTERIOR, 
Unirep STaTes PaTrentT OFrFIce. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the files of 
this office of the file wrapper and contents in the matter of the let- 
ters patent granted Wiiliam Roemer, assignor to Roemer Brothers, 
October 1, 1878, number 208,541, for improvement in locks for 
satchels. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 

ents, have caused the seal of the Patent Office to be affixed 
[seAL.] .this 3d day of March, in the year of our Lord one thousand 
eight hundred and eighty-five, and of the Independence of 
the United States the one hundred and ninth. 
BENJ. BUTTERWORTH, 


Commissioner. 


Arthur vy. Briesen, patent agency, 258 Broadway. 


P. O. box 2979. 
New York, M’ch 25, 1878. 
To the Hon. Commissioner of Patents. 
Sir: Please find enclosed the petition, specification, oath 
152 =and drawing pertaining to the application of W. Roemer for 
a patent for lock for satchels, &c.; also my check for $15 to 
pay the first Government fee on the same. The model is sent by 
mail to-day. 
Please notify me when the case is filed. 


Very respectfully, A. v. BRIESEN, 


a 


SM ie RM tN 


aceeanal centecesiiiemed 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 91 


Petition. 


To the Hon. Commissioner of Patents: 


Your petitioner, a resident of Newark, county of Essex, and State 
of New Jersey, prays that letters patent of the United States be 
granted him for the improved lock for satchels, traveling bags, «c., 
set forth in the annexed specification for the term of 17 years, and 
he hereby appoints Arthur v. Briesen, of No. 258 Broadway, New 
York, N. .Y., and his duly authorized agent, his attorney to prose 
cute this application, to make alterations and amendments therein, 
sign his name to the drawing, transact all business in the Patent 
Office connected therewith, and to receive the letters patent when 


granted. 
Very respectfully, WILLIAM ROEMER. 


Specification, 


Describing a new and improved lock for satchels, traveling bags, 
&e., invented by William Roemer, of Newark, county of Essex, 
and State of New Jersey. 


This invention relates to certain improvements in the construc- 
tion of lock cases of the kind described in letters patent No. 190,907 
and 195,233, which were granted to me May 15, 1877, and Septem- 
ber 18, 1877, respectively. 

The principal object of the invention is to reduce the expense 
of the leck case and to render the same more practical in form and 

construction. The invention consists principally in forming 
153 ~—stthe body of the lock case with open ends, and in the com- 

bining the same with cast blocks or end pieces, which are sepa- 
rately made, all as hereinafter more fully described. 

In the accompanying drawing— 

Figure 1 represents a bottom view of my improved lock case. 

Figure 2 is a vertical longitudinal section of the same, and 

Figure 3 is a vertical transverse section of the same on the line 
c ¢, figure 1. 

Similar letters of reference indicate corresponding parts in all the 
figures. 

The letter A in the drawing represents the body or central por- 
tion of the lock case. The same is made of sheet metal or other 
suitable material, ahd bent into a U form, substantially as indicated 
in figure 3, so as to form the top a and the sides 6 4 of the lock case. 
The bottom of the lock case is open, and the ends of the portion A 
are also open. B B are pieces of cast metal or other suitable ma- 
terial, constructed to fit into the open ends of the body A, into which 
these blocks or plugs B B are inserted, as clearly shown in figure 2. 
Each block B should have a shoulder, d, to limit the degree of its in- 
sertion into the shell A, or of the insertion of the shell into the 
block. 

In use on a satchel or carpet bag the ends P B, after being in- 
serted into the shell A, or vice versa, in manner stated, are fastened 
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to the satchel or bag by a bolt or pin that passes through an aper- 
ture, e, of the shell A, and through a corresponding aperture, f, of 
the block B, there being one such bolt or pin at or near each end of 
the piece A, but the plugs or end pieces B B may also be secured by 
additional or separate bolts, if desired, and so may also the shell A. 
The blocks B may also serve, if desired, to secure the ends of the 
handle or the catches which close the jaws of the bag, and for other 
suitable purposes. 

The lock portion proper is, of course, contained within the shell 
A, the drawing indicating the bolt C, which is moved by means of 
the handle g. The other parts of the lock are not necessary to show. 

By casting the pieces B B the same mould may be used for 
154 both pieces, B B, of one lock case, and the entire case is made 
very Inexpensive and yet practical. 

The ends are adapted to shells A of suitable or varying lengths. 

I claim— 

1. In a lock case the combination of the body A, having open 
ends, with the end pieces B B, that are applied thereto, substantially 
as herein shown and described. 

2. The end pieces B B of a lock case made with shoulders d for 
defining their position relative to the body A, substantially as and 
for the purposes specified. 

WILLIAM ROEMER. 

Witnesses : 

T. B. MOSHER. 
F. v. BRIESEN. 


Oath. 


State OF New YorK, cee 
County of New York, {°° 


William Roemer, the above-named petitioner, being duly sworn, 
deposes and says that he verily believes himself to be the original 
and first inventor of the improved lock for satchels, traveling bags, 
&e., described and claimed in the foregoing specification ; that he 
does not know and does not believe that the same was ever before 
known or used, and that he is a citizen of the United States and a 
resident of Newark, Essex county, New Jersey. 


WILLIAM ROEMER. 


Sworn to and subscribed before me this twenty-fifth day of March, 
1878 


[SEAL. ] T. B. MOSHER, 
Notary Public. 
155 Memorandum of Fee Paid at U. S. Patent Office. 
Inventor: 


William Roemer. 
Patent to be issued to: 
Roemer Brothers. 
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Name of invention as allowed: 


Lock for satchels. 
Date of payment: 
September 26, 1878. 
Fee: 
$20.00. 
Solicitor : 

A. v. Briesen. 


Date of circular of allowance: 


R. 1878. 
No. 208,541. 


April 2, 1878. 
Send patent to— 
A. v. Briesen, 
258 Broadway, 


New York, N. Y. 


Wilkinson. 


4,575-37. 
William Roemer, 


Ass’or to Roemer Brothers, of same place, 


Of Newark, 
County of Essex, 
State of New Jersey. 


Lock of satchels, &c. 


Rec'd March 26, 1878. 


Petition ° 
Affidavit ” 
Specification “ 
Drawing “4 
Model “ 

156 Cert. dep. 


‘é 


1. Cash $15, March 26, 1878. 


Add’] fee cert.’ 


“ © cash $20, Sept. 26, 1878. 
Examined M’ch 30, ’78. A. G. Wilkinson. 


ee 


. Issue April 2, 78. F. A. Seely. 
. Patented Oct. 1, 1878. 


Circular, April 2, 1878. 
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13 

14 

15 

16 

17 

18 

Title. 
- Improvement in locks for satchels. 

Ux’d: M. McK. — 


J.-A. W. 
70. Locks and satchels. 
Bag locks. 
(Here follows diagram marked p. 157.) 
158 Unitep Srates PATENT OFFICE. 


WittiAM Roemer, of Newark, New Jersey, assignor to Roemer 
Brothers, of same place. 


Improvement.in Locks for Satchels. 


Specification forming part of Letters Patent No. 208,541, dated Oc- 
tober 1, 1878; application filed March 26, 1878. 


To all whom it may concern: 7 
Be it known that I, William Roemer, of Newark, county of Essex, 
and State of New Jersey, have invented a new and improved lock 
for satchels, traveling-bags, &c., of which the following is a specifica- 
tion: | 
This invention relates to certain improvements in the construc- 
tion of lock-cases of the kind described in letters patent No. 190,907 
and 195,233, which were granted to me May 15, 1877, and Septem- 
ber 18, 1877, respectively. | 

The principal object of the invention is to reduce the expense of 
the lock-case, and to render the same more practical in form and 
construction. 

The invention consists, principally, in forming the body of the 
lock-case with open ends, and in combining the same with cast 
blocks or end pieces, which are separately made, all as hereinafter 
more fully described. 

In the accompanying drawing, figure 1 represents a bottom view 
of my improved lock-case. Fig. 2 is a vertical longitudinal section 
of the same; and Fig. 3 is a vertical transverse section of the same 
on the line ¢ ¢, Fig. 1. 
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Similar letters of reference indicate corresponding parts in all the 
figures. 


The letter A in the drawing represents the body or central por- 
tion of the lock-case. The same is made of sheet metal or other 
suitable material, and bent into a U form, substantially as indicated 
in Fig. 3, so as to form the top a and the sides 6 6 of the lock-case. 
The bottom of the lock-case is open, and the ends of the portion A 
are also open. 


B B are pieces of cast metal or other sttitable material, constructed 
to tit into the open ends of the body A, into which these blocks or 
plugs B B are inserted, as clearly shown in Fig. 2. Each block B 
should have a shoulder, d, to limit the degree of its insertion into 
the shell A, or of the insertion of the shell into the block. 


In use on a satchel or carpet-bag, the ends B B, after being in- 
serted into the shell A, or vice versa, in manner stated, are fastened 
to the satchel or bag by a bolt or pin that passes through an aper- 
ture, e, of the shell A, and through a corresponding aperture, f, of 
the block B, there being one such bolt or pin at or near each end of 
the piece A; but the plugs or end pieces B B may also be secured 
by additional or separate bolts, if desired, and so may also the shell 
A. The blocks B may also serve, if desired, to secure the ends of 
the handle or the catches which close the Jaws of the bag, and for 
other suitable purposes. 


The lock portion proper is, of course, contained within the shell 
A, the drawing indicating the bolt C, which is moved by means of 
the handle g. The other parts of the lock are not necessary to show. 
By casting the pieces B B the same mold maybe used for both 
pieces 6 B of one lock-case, and the entire case is made very inex- 
pensive and yet practical. The ends are adapted to shells A of suit- 
able or varying lengths. 


I claim— 


1. In a lock-case, the combination of the body A, having open ends, 
with the end pieces, B B, that are applied thereto, substantially as 
herein shown and described. 


2. The end pieces, B B, of a lock-case, made with shoulders d, for 
defining their position relative to the body A, substantially as and 


for the purpose specified. 
WILLIAM ROEMER. 


Witnesses: 
T. B. MOSHER. 
F. v. BRIESEN. 
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159 United States Circuit Court, Southern District of New York. 


WILLIAM RoEMER 
v8. . . 
SPR os ee a Se. 
Davip NEUMANN, Impleaded with Gustav BeERNHEIM 
and CARL NEUMANN. 


Testimony taken on the part of the defendant, under and pursuant 
to the 67th rule of the Supreme Court of the United States, as 
amended, before John A. Shields, Esqr.,a standing examiner of 
said court. 

New York, April 2d, 1884. 
Present: William C. Hauff, Esq., of counsel for defendant, and 

James Turk, Esq., for Messrs. Briesen and Steele, counsel for com- 

plainant. 


Mr. JonATHAN Kocn, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 

1 Q. Please state your name, age, residence, and occupation. 

A. Jonathan Koch; age, 60 years; I reside at 225 East 39th street, 
N. Y. city; I do business at 64 Reade street, N. Y. city, as a manu- 
facturer of satchels and travelling bags. 

2 Q. How long have you been occupied as a manufacturer of 
satchels and travelling bags? 

A. Over thirty vears. 

3 Q. Please look at Defendants’ Exhibit Roemer’s Lock 
Case, filed herein, and state whether you recognize the con- 
struction of device there shown. 


A. I do , 


4 Q. Have you ever purchased any locks containing the construc- 
tion shown in that exhibit; and, if so, from whom ? 


A. I have; from Roemer Brothers. 

5 Q. Do you deal in or purchase such locks now; and, if not, 
why have you given up dealing in and purchasing said locks? 

A. No; they are not convenient and make much trouble to put 


them together. 
6 Q. When you purchased such locks from Roemer Brothers did 


you always pay a fixed price for them, or was the price at any time 
lowered? 
Objected to as leading. 


A. Yes, sir; the price was not lowered; I paid always one and 


the same price for them as long as I bought them. 
7 Q. Were the end pieces in such locks that you bought, at any 


time, nickel plated ? 


160 


The same objection and as immaterial. 


A. No, sir. 
8 Q. What were they then? 
A. Japanned. 
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Cross-examined by James Turk, Esq.: 


9 X Q. Do you still have dealings with Roemer Brothers? 

A. Yes, sir. 

10 X Q. Who requested you to come here to testify to-day? 

A. Mr. Bernheim. 

11 X Q. Has a subpcena been served on you? 

A. No. 

12 X Q. Do you have dealings with the firm of R. Neumarn & 
Co. ? 

A. Yes, sir. 
161 13 X Q. Do you buy satchel locks from them? 
A. No; no locks. 

14 X —. What is that you buy from them ? 

A. Travelling railroad frames and satchel frames. 

15 X Q. You testified about certain locks that you have purchased 
from Roemer Brothers. In what condition were those locks when 
you bought them ? 

A. The locks were all in single pieces, not combined together. 

16 X Q. About when did you first purchase these locks from 
Roemer Brothers ? 

A. Somewhere about 1881. 

17 X Q. And how long did you continue to use them? 

A. Well, I can’t recollect exactly whether six months or over six 
months. 

18 X Q. You say, in answer to Q. 5, these locks are not conven- 
ient and make much trouble to put them together. Is that the only 
reason why you ceased to deal in those locks? 

A. Yes, sir. 

19 X Q. And no other reason ? 

A. Well, that is the only reason. 

20 X Q. About how many of those locks did you deal in? 

A. I don’t remember; I can’t recollect how many I used. 

21 X Q. Can’t you tell us about how many you used ? 

A. No, I cannot. I have not got it in my head how many dozen. 

22 X Q. When did you cease dealing in those locks? 

A. I can’t recollect. 

23 X Q. You have no dealings in them now, have you ? 

A. No, sir. | 

4X Q. Have you any of them on hand? 
A. No, sir. 
162 25 X Q. Were they all attached to bags by you and sold ? 
A. Yes, sir. 

26 X Q. Did you have any difficulty in so doing? 

A. No difficulty in selling. 

27 X Q. Please hear the examiner read to you X Q. 15 and an- 
swer, and then tell us how many “ single pieces” there were in each 
lock. 

A. All together, six. 

28 X Q. And when these locks were furnished to you by Roemer 
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Brothers, these 6 pieces which went to make up each lock were sep- 
arate, were they not? 

A. They were separate. 

29 X Q. And they were united together by you after you received 
them ” 

A. Yes, sir. 

30 X Q. You are positive of this, are you? 

A. Yes, sir. 

31 X Q. Didn’t you try to induce Roemer Brothers to sell these 
locks to you cheaper than they were doing? 

A. No. 

32 X Q. And you never asked them to do that? 

A. I can’t recollect whether I did or not. 

33 X Q. Did you ever tell them that you could buy those locks 
from other parties cheaper than Roemer Brothers were selling them 
to you? 

A. No, sir. 

34 XQ. At the time that you stopped using those locks do you 
know whether any other parties had them in the market” 

A. Notat that time. I don’t know. 

35 X Q. Since that time? 

A. After that I have seen them. 

36 X Q. Since that time have you ever dealt in such locks which 
were made by other parties? 

A. Yes; with frame and lock together. 

37 X Q. From whom did you buy them? 

A. R. Neumann & Co. 
163 ‘38 X Q. Did Mr. William Roemer ever ask you to give an 
affidavit to the effect that you were buying these locks froin 
R. Neumann & Co.? 

Objected to as immaterial. 

A. I don’t recollect. 

39 X Q. You would probably have remembered it, wouldn’t you, 
if he had asked you’? 

Objected to as already fully answered. 


A. Yes, sir; I would. 

40 X Q. Are you willing to say that he did not ask you to make 
such an affidavit ? 

A. I can’t recollect. 

41 X Q. Did you buy these locks which were attached to the 
frames at a less price from R. Neumann & Co. than you paid Roemer 
Brothers for such locks? 

A. I never bought any single locks from Neumann & Co. I! 
bought the locks and frames together for a certain price. 

42 X Q. When you bought these locks and frames together for a 
certain price from R. Newmann & Co., did they cost you less than 
when you bought the locks from Roemer Brothers and put them on 
frames ” 


Objected to as immaterial. 
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A. * n't recollect whether the price was less or not. 

43 \ Q. Did you ever at any time tell Roemer Brothers that you 
could buy these locks cheaper from other parties than. they sold 
them to you ? 


Objected to as already answered. 


A. I can’t recollect whether I did or not. 

44 X Q. You are not willing to say positively whether you did ? 

A. I cannot say; I am not certain whether I did or not. There- 
fore I cannot say for certain. 

164 45 X Q. Are you still purchasing from R. Neumann & Co. 

such locks and frames as you have testified about? 

A. No, sir. 

46 X Q. When did you last purchase any from them? 

A. About a year and a half ago. 


JONATHAN KOCH. 


Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &c. 
Adjourned to Wednesday, April 9, 1884, at 11 a. m. 


New York, April 9, 1884—11 o'clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before: also the witness, William Heller. 
Counsel for defendant states that this witness prefers to testify 
through an interpreter, and owing to the inability of counsel for de- 
fendant obtaining an interpreter to-day the examination 1s ad- 
journed to Monday, April 14, 1884, at 10 a. m. 


165 New York, April 14th, 1884—10 o'clock a. m. 
Met pursuant to adjournment. 
Present: Counsei as before. 


Mr. Wintram Hever, the witness called on the part of the de- 
fendant, being duly sworn,and Mr. Faber du Faur being duly sworn 
as interpreter to inte rpret the que stions into German to the witness 
and to translate the answers of the witness wey German into Eng- 
lish, the witness, in response to questions by defendant’s counsel, 
responds through the interpreter as follows: 

Counsel for complainant seasonably objected and now repeats his 
objection to the use of an interpreter, as it has not yet been made to 
appear that the witness is unable to speak Englis h, and counsel de- 
sires to address some questions to the witness on the record without 
the use of an interpreter and in the English language in order to 
ascertain whether he understands the same and can reply in the 
same language. 

Counsel for defendant having satisfied himself before the witness 
was sworn of the impropriety of attempting to examine this witness 
in English states that he cannot in justice to his client allow the 
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witness to be interrogated in English, but has no objection to any 
preliminary examination of the witness by complainant's counsel 
through the interpreter. 

Counsel for complainant asks the following questions : 


Q. How long have you been in this country? (And requests the 
examiner to put the question to the witness without the use of an 


interpreter.) 


Counsel for defendant objects to subjecting the witness to 

166° such unfair examination, but states if the purport “of both 

counsel’s statements” thus far made on the record will be ex- 

plained to the witness by the interpreter he will allow the present 
question to be addressed to the witness in English. 

Counsel for complainant replies that there is no reason for hav- 
ing these statements read to the witness, as they are matter addressed 
to the court and not to the witness. 

Counsel for detendant replies that in the case of witnesses who are 
familiar with the English language such statements which com- 

lainant’s counsel claims as matter addressed to the court are heard 
“ such witnesses and understood by them, and consequently insists 
that this present witness shall enjoy the same privilege as is ac- 
corded to other witnesses. | 

Complainant’s counsel states as follows: It being the evident in- 
tention of defendant’s counsel to prevent an inquiry as to the wit- 
ness’ knowledge of the English language and as it has not been 

et made to appear that the witness does not understand the English 
sete mea and, furthermore, as there is a possibility that the inter- 
preter will be called as a witness for the defence, counsel for com- 
plainant objects to the use of the interpreter and desires the evidence 
of the witness to be taken in the English language without an in- 
terpreter. 

This objection stands to the whole evidence of the witness with- 
out repetition. 

Counsel for defendant denies the imputation contained in com- 
plainant’s counsel’s last preceding statement as to his trying to “ pre- 
vent” anything, as this witness will be submitted for cross-exam- 
ination in due time, and to show the interpreter’s fairness he 
addresses to the interpreter the following questions : 


167 Q. You have acted as expert for the defence in this case, 
have you not? 

A. I have. 

Q. Are you capable of fairly, truly, and impartially acting as in- 
terpreter in the taking of this testimony ? 

A. Iam. 

Q. And will you so act in the taking of such testimony ? 

A. I will. 


The examination of the witness is now proceeded with. 

Counsel for complainant suggests that his question be now puf to 
the witness by the examiner, and he has no objection to the exam- 
iner’s reading in the presence of the witness the whole record of 
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this day’s proceedings, but he does object to any translation of the 
same, the question being put to the witness merely to test his 
knowledge of the English language. 

Defendant’s conan deine to submit the witness or his client 
to such unfair treatment of the witness. 

Counsel for complainant renews his objections. 


1Q. What is your name, age, residence, and occupation ? 

A. William Heller; age, 61 years; residence, New York city ; 
am a manufacturer of travelling bags. 

2 Q. Please look at Exh. D 2 and state if you ever used locks of 
that construction. 
_ A, Yes, I used them. 

3Q. Do you use them now? 

A. No; not any more at the present. 

4Q. Why did you stop using them ? | 

This line of examination is objected to as immaterial. The ob- 
jection to stand without repetition. 


168 A. Because another lock all in one piece has come into the 
market. 
5 Q. And why do you prefer this lock in one piece to locks like 
Exhibit D 2? 
Objected to as leading and as assuming what the witness;has not 
testified to. 


A. Because it is easier to put the lock made in one piece upon 
the frame. 


Cross-examined by J. Turk, Esq. : 


Counsel for complainant renews his objections and proceeds to ex- 
amine the witness de bene esse. 


6 X Q. How long have you been in this country ? 

A. Thirty-one years. 

7 XQ. How long have you been a manufacturer of travelling 
bags in this country and in what place or places? 

A. About eighteen to twenty years, at New York, at 254 Broad- 
way ; also in Fulton street—I don’t remember the number; also in 
Duane street—don’t know the number; at 19 Murray street, and 
at 91 Chambers street. 

8 X Q. Do you understand the English language? 

A: Not altogether—some. 

9X Q. In giving any of your answers here to-day have you 
spoken in English? 

A. I said 91 Chambers street, instead of saying it in German. I 
know the English of 91. I may have use some other English words. 

10 X Q. Did you understand any of the questions before they 
were translated to you ? 

A. I understood some of the words. 

11 X Q. You have testified that you have used locks like Exhibit 
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D 2, and that you stopped using them’ because another lock has 
come into the market. By whom is that lock made? 


Objected to as calling for hearsay. 


169 A. I purchase it anywhere. 
12 X Q. Do you know who makes it? 

A. No; 1 don’t know their natne. 

13 X Q. Where do you purchase it? 

A. I purchase it from the frame manufacturers—from Roemer, 
Neumann, Walsh, and some others. 

14 X Q. For about what length of time have you been using this 
lock which you say you buy from Roemer, Neumann, and others? 

A. I really can’t tell. I can’t remember, it is so long. 

15 X Q. Can’t you give us a general idea? 

A. The locks have been in the market so long I don’t remember. 
If it is necessary you can find it in my books. 

16 X Q. Please look at the articles which I now show you and 
state whether any one of them is like this lock; and, if so, which. 
I mean the lock which you refer to in the last preceding answer. 

(Before the witness are placed Exhibits D1, D2, D3, and Exhibit 
X.) 

A. No; I don’t see any that is like it. 

17 X Q. Will you please describe the construction of that lock 
which vou say you buy from Roemer, Neumann, Walsh, and some 
others ? | 

A. We get it in one piece and have nothing further to do with it. 

18 X Q. Do you know how many pieces are to it? 

A. I haven’t counted them. I don’t know. 

19 X Q. And you are unable to describe the construction of this 
lock, are yoa? 

A. No; Iean’t draw. It must be drawn. 

20 X Q. I didn’t ask you to draw it. Will you please describe its 
construction in words if you are able to? 

A. Iean't do it. The locks are put upon the frames when I get 
them. I send the handles to Newark and then the frames are sent 
to me with the locks and handles attached thereto. 

21 X Q. To whom do you send the handles? 
170 A. To the manufacturers of the frames. 
22 X Q. Please give their names. 

A. The above-mentioned names. 

23 X Q. Do you mean by that answer Roemer, Neuman, Walsh, 
and some others? 

A. Yes; I send the handles to the parties where I purchase the 
frames. 

24 X Q. By what name are these locks known in the trade—I refer 
to the locks which you say you purchased from Roemer, Neuman, 
Walsh, and others? 3 

A. The lock is not known by any name; the frame is known by 
a number. Roemer’s locks have numbers; all the locks have num- 
bers. 
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25 X Q. I now show you Compl’t’s Exh. Infringing Lock and ask 
you whether that is like the lock which you say you buy from Roe- 
mer, Neumann, Walsh, and some others’? 

A. This lock looks like the lock that I purchase. 

26 X Q. That is as full an answer as you can meats to X Q. 25, is 
it not? 

A. Yes. 

27 X Q. And vou still purchase these locks which you say in an- 
swer to X Q. 13 you purchase from Roemer, Neumann, Walsh, and 
some others, do you not? 

A. Yes; I still purchase them. 

28 X Q. Does Neumann supply these locks to you all in one piece 
and fast to the frame? 

' A. I purchase most all with the lock fastened to the frame, mostly. 

29 X Q. Do you buy any that are not fastened to the frame from 
Neumann ” 

A. That is an entirely different kind of lock. 

30 X Q. What kind of a lock is that? 

A. It is a small lock; there are so many different kinds of locks. 

31 X Q. Is it anything like the lock attached to Compl’t’s Exh. 
Neumann Satchel, which I now show you? 

A. No; I don’t keep this. 
171 32 X Q. Is it like any of the locks to which your attention 
has been called here to-day ? 

A. No, none of them; such as like Def’ts’ Exh. Bernheim 1875 
Lock I used to keep. 


Answer objected to as not responsive. 

Counsel for defendant states that the witness was in all prob- 
ability led to answer as he did by having lying before him the 
whole bundle of lock exhibits filed by defendant herein on the mo- 
tion for preliminary injunction on January 12th, 1884. 


X Q. What kind of a lock is it that you buy from Neumann 
which is not fastened to the frame; can’t you give me a more defi- 
nite answer than you have given to X Q. 30? 

A. I said before it was a small lock. I showed it here. (Witness 
points to Def’ts’ Exh. Bernheim 1875 Lock.) I purchase most of 


my locks from Roemer. 


34 X Q. Have you ever dealt in any locks like that attached to 
Compl’t’s Exh. Neumann Satchel ? 

A. I made only a few frames with them. I made a few wor with 
such frames and locks, but I don’t keep the frames and locks; it is 
possible that I may have made this exhibit. | 

35 X Q. From whom did you get those locks like that attached 
to Compl’t’s Exh. Neumann Satchel ? 

A. I got them with the frames—not separate locks; from Mr. Neu- 
mann I took a few frames with the locks on them. 

36 X Q. When you used locks like Exh. D 2, were they all in 
one piece? 


A. They were just like Exh. D 2 
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Counsel for defendant requests the examiner to note that the wit- 
ness before answering had placed before him Exh. D 2, with the two 
end pieces not inserted into the case. 

Counsel for complainant also requests the examiner to-note that 

the exhibit was handed to the interpreter. ) 
172 And further, defendant’s counsel requests the examiner to 

note that said exhibit was handed to the interpreter with the 
two end pieces not inserted into the case. 

The examiner so notes. . 


37 X Q. You are positive as to your answer to 36 X Q., are you 
not ? 

A. So they were. 

88 X Q. Yon have not fully answered 36 X Q, I want to know 
whether those locks like Exhibit D 2, which you say you used, were 
all in one piece when they were received by you, or whether they 
were in separate pieces, and were put together by you after you re- 
ceived them ? 

A. I received them in separate pieces and then we put them 
together. 

39 X Q. And I understand you to testify that you gave up‘the 
use of those locks and used instead of them locks all in one piece, 
which vou bought from Roemer, Neuman, Walsh, and some others. 

A. I got them in one piece ; they were locks I had no trouble 
with. I get the locks already fixed on the frame, and then I have 
no trouble with them. 

40 X Q. And you stopped using locks like Exhibit D 2 and used 
instead of them locks all in one piece, fixed on the frame, did you 
not? 

A. I have stopped using locks like Exhibit D2. I don’t know 
whether the locks I used are made of one piece; they are fastened 
upon the frame. 

“1 X Q. And you can’t tell us how that lock ‘is constructed, can 
rou? 

A. I don’t know. I purchase them with the frames, complete. 


Redirect by Wm. C. Haurr, Esq:: 


42 Re-D. Q. Do you know whether the lock which you buy from 
Roemer, Neumann, Walsh, and some others has its parts put 
173 ~=together like Complainant’s Exhibit Infringing Lock? I 
show you the case of said exhibit separated from its base. 
A. They are complete when I get them. I don’t see how they 
are made when I get one of these locks. 
WM. HELLER. 


Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &c. 


, Adjourned to Tuesday, April 22d, 1884, at 11 a. m. ° 
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New York, April 22d, 1884—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel as before. 


EpMuND Jost, a witness produced on behalf of the defendant, 
being duly sworn, deposes and says: 


1 Q. Please state vour name, age, residence, and occupation. 

A. Edmond Jost; age, 40 years; I live in Newark, New Jersey ; 
I am a machinist, brass founder, and brass finisher. 

2 Q. Do you know Charles Kupper, of Newark ; and, if-so, about 
how long have you known him? 

A. Yes, sir; I know him about since 1874 and longer. He was 
in business for himself about 1874, and I know him since that 
time. 

3 Q. Have you ever done any work for said Kupper regarding 
lock plates? 

A. Yes, sir. 

4Q. What did it relate to? Please specify as definitely as you 
can. 

A. I made the lock plates the same as this. Witness takes in 

his hand the plate of “ Exhibit D 1 for Headley,” and says: 
174 The pattern brought to me was from an iron casting, but it 
was malleable iron casting. 

5 Q. When was it that you made the lock plates the same as in 
suid Exhibit D 1 for Mr. Kupper? 

A. It was in the fall of 1877. I can only prove it by my books, 
as I have made another lock-plate. pattern in September, 1878, and 
some castings from this pattern. I have made the first lock-plate 
castings of Exhibit D 1 about one year before. I have made the 
other pattern for the other lock-plate castings. 

6 Q. What wasthe appearance of the other lock plates, the pat- 
tern of which you made about one year after making the lock-plate 
castings of Exhibit D1” 

A. The appearance was like this here (witness takes in his hand 
the lock plate of Exhibit D 3), and I have got the pattern of those 
castings in my factory yet. 

7 Q. What is the date, as near as you can give it, when you made 
the patterns for the lock plates of Exhibit D3? If you have any 
book here present to assist vou in fixing such date you may make 
use of it. 


All evidence in relation to books and requiring the use of books 
objected to unless it should first be made to appear what the books 
are and in whose handwriting the entries are. 

Counsel for defendant informs counsel for the complainant that 
he intends to make such inquiries as will tend to establish the 
character of such book or books at the earliest opportunity. 


A. The charge for those patterns are in my book which I have 
here present. 
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The complainant in person here interrupts the witness by turn- 
ing over the leaves of the book and stating “ what year.” 
175 Counsel for defendant protests against the complainant in- 
terfering with the witness. 

Counsel for complainant in reply to the foregoing statement, 
which, although it does not appear to be, was in reality made by 
defendant’s counsel, and in reply to the protest of defeudant’s coun- 
sel says that his client intended no interruption of the witness, but 
merely made a remark addressed, as he understands it, to defend- 
ant’s counsel. 

8 Q. In whose handwriting are said charges in your book ? 

A. They are in my own. 

9 Q. Please read to the officer from your book the charge for the 
patterns of the lock plates Exhibit D 3. 

A. “September 17, 1878, 3 gates of patterns, $14.00.” 

Counsel for defendant calls the attention of the officer and of com- 
plainant’s counsel to the fact that said entry quoted by the witness 
is on page 6 of the book just referred to, the heading on which page 
reads, “Ch’l’s Kupper,” so as to enable the opposite side to satisfy 
itself that the witness has correctly quoted. 

10 Q. And is that date of September 17, 1878, the date when you 
made such patterns ? 

Objected to as leading. 

A. The date is not correct, as the patterns had been made before, 
and only charged in the same bill with the castings made from those 
patterns—the first lot. 

11 Q. How long before September 17, 1878, did you make the 
patterns for the lock plate of Exhibit D3? 

A. The patterns had been made about one or two months before 

they were charged, as there was some castings made, a few of 
176 ~=them, in order to try them, and then the patterns were 
changed again to what they are now. 

12 Q. And the date when “they were changed” was what date ? 

A. Septem ber 17th, 1S7S8. 

13 Q. How are you able to fix the date of fall of 1877 as the date 
when you made the iock plates the same as in Exhibit D1? Please 
inform us how you get at that date. 

A. I cannot fix the date at all, but I remember that I casted the 
plates in the same season the year previous. 

14 Q. The year previous to what? 

A. To September 17, 1878. 

Counsel for defendant requests the officer to certify that the quo- 
tation in the witness’ th answer,“ Sept. 17, 1878, 3 gates of patterns, 
$14.00,” is a correct quotation from the book, The officer so cer- 
tifies. | 

Cross-examined by JAMes Turk, Esq.: 
. 1b & Q. Are you positive of the evidence that you have given 
ere ; 
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A. Yes, sir. 

16 X Q. And you wish to make no alterations in it, do you ? 

A. Not as I can do in my memory. 

17 X Q. You are positive, are you, that vou made lock plates like 
Exhibit D1 for Mr. Kupper in the fall of 1877, are you not? 

A. Am not certain that it was in 1877, but I know it was not less 
than nine months or more that I made those lock plates like Ex- 
hibit D 1 the vear before, and I made them from malleable iron cast- 
ings. | 
18 X Q. Are you sure that you made them in 1877; might it not 
have been the spring of 1878 ? 

A. Lam only certain that I made them in the same season the 
year previous, as the castings he is charged for in my book are for 

the later lock-plate castings of Sept. 17, 1878; I would also 
177 _—s state that these charges for castings consisted of lock-plate 
castings, rings, and front hasps for the same lock plates. 

19 X Q. Are there any charges in your book for the castings for 
the lock plates like Exhibit D 1? 

A. Yes, sir; the charges are amongst the other castings. 

20 X Q. Then, if these charges are to be found in your book, 
can you not tell us the exact date when the castings were made? 

A. I cannot tell you the exact date, as I do not always specify the 
castings in the charge, except brass or composition castings, unless 
there is some new patterns made for the same castings, and the pat- 
terns and the castings are specified. 

21 X Q. Did you make the pattern for these castings like Exhibit 
D1? 

A. I did not make the patterns; the patterns were brought to 
me. 

22 X Q. Have you those patterns still ? 

A. I gave those patterns back after the castings were made. I 
made only a few dozen—I cannot tell how many dozen, but I made 
only a very little. 

23 X Q. There was only one pattern, was there ? 

A. I cannot remember; the pattern was brought to me, and it 
was a malleable iron casting. I don’t know whether there was two 
or six patterns. 

24 X Q. Were there more than one? 

A. Lam not certain whether there was more than one, but I am 
sure I sent for more castings after the first one was brought to me, 
and I filed them to be smoother and to get out the castings quicker. 

95 X Q. When did you return these castings, and to whom ? 

A. Which castings are those—the pattern castings or the castings 
which I made? 

26 X Q. When did you return the pattern castings, and to whom ? 

A. I haven’t got the patterns in my factory any more, and they 
must be returned ; when I can’t tell, as I have only made castings 
once, and no more, after this first small lot of the same iron pat- 

tern. 
178 27 X Q. Are you positive that patterns like Exhibit D 1 
were brought to you nine months before Sept. 17, 1878? 
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A. I am positive that those patterns have been brought to me in 
| the same season that I have made the later ones, as I have said al- 
| ready, and I can remember whether I have made the same goods 
a weeks ago or one year. 
28 X Q. You don’t desire to make any alterations or corrections 
in your last answer, do you ? 


Objected to as already answered. 


A. I have answered you as correct and as far as my memory goes, 
and I consider my memory a good one. If I should be wrong I : 
cannot help it, unless somebody else should prove it to be so, and I 
don’t know whether another person remembers what I have done in 
the same time better than myself. 
29 X Q. Who brought the patterns from which you made castings 
like Exhibit D 1 to you? 
They were sent from Mr. Chas. Kupper. 
30 X Q. Out of what kind of metal did you make those cast- 
ings? 
A. I made.them of composition, or what is called brass castings. 
31 X Q. Were they all made by you”? 
A. Ido not know; but I think there was some made in some other 
foundry of malleable iron, and I have not seen any brass castings of 
the same pattern in Mr. Kupper’s shop. 
32 X Q. Whose foundry do you think those malleable iron cast- 
ings were made in? , 
‘A. I think they were made in Oscar Barnett’s foundry in Newark, : 
New Jersey, as Mr. Kupper told me that he had this malleable iron 
castings from there. This is only what I can remember. 
33 X Q. Can you give us the names of any of your workmen who 
were in your employ at the time when you made castings like Ex- 
hibit D1? 
A. I can give you the name of one man, sind he is a ma- 
| 179 = chinist, and I think he does not know anything about the 
foundry business. This man I mentioned, [I did not keep 
| account of the time of the year, I only think it was about the time 
that these plates were made when he was working for me, and at that 
same time my business was very small and employed brass moulders | 
only temporarily. [also before this time and at the same time 
made brass castings for Mr. Kupper myself. 

34 X Q. Please give us the name of this machinist and his address, 
if you know it. 

A. | would have to tell—first to state again that I am not sure > 
at that same time that that man was working for me—that ma- 
chinist; but I will ask him whether he remembers it, as he worked 
for me three or four times—from several weeks to several years. 

od X Q. (Question repeated. 

A. His name is Frederick Orloff; I don’t know his address, but 
he works in my shop now. 

36 X Q. Can you give us the names of any of the moulders_ who 
~ ere employed by you when you made these castings like Exhibit 

) ] ? i 
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A. I can give you one name of one moulder which was working 
for me about that time longer than any others ; itis Frederick Kohl- 
mann; I don’t know his address, but he lives in Newark. 

37 X Q. I understand you to testify in answer to X Q. 20 that in 
inaking the charges in vour book you do not specify the castings 
“except brass or composition castings.” Now, are brass and com- 
position castings designated as such in your book ? 


Objected to as quoting but part of the answer. 


A. If I make brass or composition castings for anybody I gener- 
ally charge so many pounds brass castings or so many pounds of 
composition castings. When I make a new pattern for anybody to 

be charged separate I generally say, as for instance, so many 
‘180 = pounds of composition or so many pounds of brass castings, 
when the bill includes the charge of the pattern. 

38 X Q. You say in your testimony that you cannot tell the exact 
date from the charges in your book when vou made the castings 
like Exhibit D1. Will you please take your book and see how near 
you can come to the time when you made these castings? 

A. I ean come as near in my books, as I have done castings for 
Mr. Kupper in October, 1877; that is the latest; or earlier, from 
October, 1877, into the earlier part of 1877. 

39 X Q. Can you tell us what castings those were that you did 
for Mr. Kupper in October, 1877 ? 

A. I cannot. 

40 X Q. Your book doesn’t show what the castings were, does it? 

A. The castings are generally mixed. 

41 X Q. And are you able, from the charges in your book, to dis- 
tinguish one kind of castings from others ? 

A. Iam not, as I have told already that most always for such 
small castings there is always some of different patterns. 

42 X Q. When did you make the patterns for the lock plates of 
Exh. D3? 

A. I have already answered that question, and I say again that 
they have been made several weeks or one or two months before 
they were charged in my book. , : 

43 X Q. How many of those patterns were there? 

A. There was one gate of pattern with about ten or twelve single 
patterns on ; now they are loose; taken from the gate. 

44 X Q. When did you first make any castings like the castings 
attached to Exh. D 3° 

A. This I have also answered already. As I said, there was some 
castings made and not charged in order to try them, and the pat- 
terns changed afterward again. I am ready to tell whatthe changes 

were. 
181 45 X Q. When were the castings made that are charged 
for in the entry of Sept. 17, 1875? 

A. They were finished and, delivered and charged at the same 
date. If they were laying one or two days in my shop, as some or- 
ders for castings is not filled in one day, I cannot tell. 


a ee 
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46 X Q. When was the entry of Sept. 17, 1878, actually made in 
your book ? 

A. The entry for the castings and for the patterns was made at 
the same date, but the specification of the patterns was made some 
time afterward, when Mr. Kupper asked me whether I could tell at 
what time the castings was made for these lock plates of Exi. D 3. 
The bill consisted of the castings, also of three gates of patterns, as 
I have never made the same number and the same shape of patterns 
at any previous time or afterward. 

47 X Q. About when was it that Mr. Kupper spoke to you as you 
testified in your last answer ? 

A. It was about the time, which I don’t know, when Mr. Kupper 
told me that Mr. Roemer, of Roemer Brothers, was in his office, and 
he told me that Roemer was going to sue him, Kupper, about some 
lock that I casted for him, several dozen, or whatever it was. It 
might be about two years ago. 

48 X Q. And at that time you made the addition to the charge of 
Sept. 17, 1878, as I understand you; am I right? 

A. Yes, sir; I done this to satisfy myself in further questions 
without any other influence. 

All after “ Yes, sir,” objected to as not responsive by counsel for 
complainant. 


49 X Q. Out of what metal did you make the castings which were 
like Exh. D. 3? 

A. I have already said they were composition or brass castings 
which constitutes the same. 

50 X Q. Did you have any made outside of your shop? 

A. I do not get brass castings made outside. I make all my 


own. 
182 51 X Q. Did you have any castings like Exhibit D 3 made 
outside of your shop which were not brass or composition 
castings ? . : 
A. No. 


Redirect by Wa. C. Haurr, Esq.: 

52 Re-D. Q. What Sid the “ malleable iron castings,” mentioned 
by you in answer 17, from which you made three lock plates like 
Exhibit D 1, look like? 

Objected to as incompetent. 


A. The castings I made were just the same as this (pointing to 
the plate of Exhibit D 1). 

53 Re-D. Q. And the malleable iron castings that you made them 
from, what did they look like? 


Objected to as already answered. 


A. They looked the same as this (pointing to the plate of Exhibit 
D 1), as far as I can remember. 

54 Re-D. Q. In answer 27 you state that those patterns have been 
brought to you in the same season that you made the later ones. 
Please specify a little more definitely what you mean by the same 


season. 
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Objected to on the ground that the witness was given an oppor- 
tunity before the cross-examination was closed of correcting or alter- 
ing this answer, if he so desired, and he failed so to do and expressed 
no desire to change the same. 

Counsel for defendant replies that he requests the witness neither 
to correct nor to alter his answer, but simply to make his meaning 
a little more clear. 


A. If I have answered that question I neglected to say in the 
same season of the previous year. I mean to say that it was about 
the same season of the previous year. I understand the season being 

from three to four months. 
183 55 Re-D. Q. When were the words and figures “ Sept. 17, 
1878, 3 gates of patterns, $14.00,” written? 

A. They were written September 17, 1878, the same time when 
my charges for castings for Mr. Kupper were written, and the bill 
was only included in the bill sent to Mr. Kupper — included castings 
and patterns with castings specified and patterns specified exactly 
as it is in my book here. 


Counsel for defendant requests the officer to certify that the book 
referred to by the witness in this examination was inspected both 
by counsel for complainant and also by the complainant in per- 
son. 

The officer so certifies. 

Recross by James Turk, Esq. : 

56 Re-X Q. Referring to the charge of September 17, will you 
please tell us whether or not the date 1878 is to be found there ? 

A. I do not think it can be found anywhere else in the book than 
where it is now relating to Mr. Kupper’s account. 

57 Re-X Q. Question repeated. 

A. I can’t give you no other answer than the first time. 

58 Re-X Q. Please carefully examine page 6 of the book from 
which you have testified here to-day and state whether you find the 
date 1878 anywhere on that page. 

A. I cannot say that I see the date 1878, but I think it plain 
enough that nobody would make a charge of a month of the later 
part of the year and set it before the previous months, and Mr. Kup- 
per’s account continues on the same leaf of the other side. 


Counsel for complainant requests the examiner to copy into the 
record the item on page 6, and which is dated September 17th, as 
he there finds it. 
184 The examiner’s clerk makes the copy as requested. 


Chis. Kupper. 


“Sept. 17. 61 lbs. comp. casting 34-----.....-.---..---- . $20 74 
FE OE TERIOR ccc cce pe ncnes ene cemons 14 00 
$34 74 


1 ring gate, 1 long lock plate, and 1 catch pattern.” 
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Counsel for defendant, being informed by the witness that the 
witness will allow said book to be effered in evidence, offers in evi- 
dence pages 5 and 6 of said book heretofore referred to by the wit- 
ness in his testimony and is marked Defendants’ Exhibit Jost Ac- 
count, April 21, 1884, J. A. S., Ex’r. 


59 Re-X Q. Will you please read to the examiner from the entry 
September 17 in Exhibit Jost Account that portion of the entry 
which was added by you to the original entry? 

A. “1 ring gate, 1 long lock plate, arid 1 catch pattern,” this con- 
stituting the three “gates of patterns” charged above what I have 
quoted. This is merely a specification to see what the “3 gates of 


patterns” consisted of. 
EDMUND JOST. 


Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &c. 


Adjourned to Thursday, April 24, 1884, at 11 a. m. 


185 New York, April 24th, 1884—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


CHARLES Kupper, a witness produced on the part of the. aefend- 
ant, being duly sworn, deposes and says: 


Counsel for defendant states that this witness has .requested him 
to be allowed to testify through an interpreter, and requests per- 
mission from complainant to be allowed to examine this witness by 
means of an interpreter. 

Counsel for complainant cannot consent to an interpreter being 
used for the reason that it does not yet appear that this witness is 
unable to speak and understand the English language, and also as 
it appears from Complainant’s Exhibit Headley Record that Charles 
Kupper was examined as a witness in the case of Roemer v. Headley 
without the use of an interpreter. 

Counsel for def’t states that he did not attend at any examination 
in the case of Roemer v. Headley and does not know the manner 
in which any examination in that case may hare been conducted, 
but he is willing to ask the witness a few preliminary questions 

and also that comp’ t's counsel ask the witness preliminary questions 
to make it appear whether his request for an interpreter is proper. 


1 Q. Are you famiiiar with the English language ? 
“g I understand some, but not all through. 
2 Q. How long have you been in this country ? 
A. Twenty-one years. 
3 Q. And how is it that during that time you have not become 
thoroughly familiar with English ? 


186 Counsel for def’t requests the officer to certify that the 
witness’ attempt to answer the last question has been so un- 
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, satisfactory that the officer has been unable to note down an intel- 
ligible answer to said last question. 

The examiner certifies that in his opinion the witness is not 
| eer qualified to give an intelligent answer in English. 


By CoMPLAINANT’s COUNSEL: 


4 Q. Have you been sworn yet in this case? 
Yes. a 
5 Q. Were you sworn in the English language ? E 
> A. I don’t understand what you mean. j 
6 Q. When you were sworn was English or German spoken to 
you? " 
A. In English. J 
7 Q. Did you testify in the case of Roemer v. Headley? ; 
A. Yes. 
' 8 Q. Was an interpreter used in that case ? 
} A. Well, its too bad that I can understand some but not all. 
(The whole of witness’ answer was not intellible to me—the exam- 
iner’s clerk.) 
9 Q. When you testified in Roemer vs. Headley did you talk in 
English or German ? 
A. I can’t understand what you ask me here, but when you show 
me a lock then I can give you an answer. I understand better. I 
did some in English and some in German. 


. me 
: 
* 


It being now plain to def’t’s counsel that the examination of this 
witness cannot be carried on without an interpreter — again requests 
counsel for comp’t to allow witness the use of an interpreter, and in 
case such permission is refused he calls upon the examiner to 
certify whether the witness shall be allowed an interpreter or not. 

Counsel for complainant cannot consent to the use of an 
187 interpreter for the reason already given, and also because the 
witness has been sworn in the English language. 


Counsel for defendant states that if the examiner allows the wit- 
ness the use of an interpreter he will request the examiner to ad- 
minister the oath again to the witness, and this time through the 
medium of an interpreter. 

The examiner questioned the witness and ordered that the wit- 
ness be examined in English so long as he answers intelligently ; 
when he finds he cannot get along without an interpreter he will 
swear one ID. 

Counsel for defendant gives notice that he shall claim the right 

, to correct any.and all errors that may be caused by the witness’ want 
of familiarity with the English language, and that he will urge upon 
the court that defendant should not be bound or prejudiced by any 
such errors of the witness. 

Counsel for complainant recognizes no such right and says that 
counsel for defendant has the liberty of examining this witness or 
not as he thinks fit. If he proceeds to examine him he must take 
the consequences. 
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10 Q. Please state your name, age, residence, and occupation. 

A. Charles Kupper; age, fifty years; I live in Newark, New Jer- 
sey; I am a frame and lock manufacturer. 

11 Q. Please look at Complainant’s Exhibit D 3 in this case and 
state whether you recognize the construction of lock there shown 
you. 

A. That is a lock that I made. 

12 Q. When did you first make it? 

A. I made that—I sold some in March, ’78. 

13 Q. To whom did you sell them in March, ’78 ? 

A. To Hedley & Son. 

14 Q. How long before selling them did you first start making 

them ? 
188 A. Well, I made them about a couple of pieces or so, but 
that was the first one I sold—I don’t know when I[ made 
them. I made the first patterns myself. I made them before. 

15 Q. Please tell us, as near as you can, when vou made the first 
patterns. 

A. Well, as near as I can remember, it was when I made the first 
things; it was before New Year that I made the first one of them. 
I don’t know exactly the time. 

16 Q. Did you make and sell any more locks like Exhibit D 3, in 
addition to the lot that you sold in March, 1878? 

A. Oh, ves; I sold more after that. 

17 Q. When you say it was before New Year that you made the 
first one of them, please state the number of the year that you 
mean. 

A. Well, that’s in ’78 that I sold them; that must be ’77 that I 
made them. 

18 Q. Please look at Exh. D J and state whether you recognize 
that construction of lock. 3 

A. Yes: that is a lock that I made afterwards. 


Cross-examined by Jas. Turk, Esq. : 

19 X Q. You say that Exh. D1 isa lock that you madeafterwards. 
Do you mean that you made Exh. D 1 after you made locks like 
Exh. D3? 

A. I made first Exh. D 3 and then Exh. D 1. 

20 X Q. Who made the patterns for the castings like Exh. D 3? 

. The first pattern [ made myself in the shop. 
X Q. When did you make it? 
. Well, the first one I made just as I told you—before Christ- 


X Q. Have you ever had any other patterns made? 
A. Yes; after that one [ made—I don’t know exactly how 
many. 
189 23 X Q. Those are all the patterns you have made, aren’t 
they, that you have spoken about? 


Objected to as indefinite. 


A. What you mean—all the patterns? 
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24 X Q. I mean all the patterns for castings like Exh. D 3. 
A. Now, I'll tell you something else. We have always to make a 
pattern of casting about three or four times before we make the 
— pattern out. 

25 X Q. Did you nave all of these regular patterns made in your 
own shop? 

A. Well, the first ones were; about two or three; I don’t know 
how many. You did not understand me. I mean the first two or 
three times. 

26 X Q. After the first two or three times where did you have the 
patterns made’? 

A. I believe the last pattern make Jost. 

27 X Q. You mean by that answer that Jost made the last pat- 
tern ? 

A. Yes. 

28 X Q. About when was it that he made this last pattern ? 

A. I believe that was about—I don’t know it; some four or five 
months after or a little longer; I don’t know. 

29 X Q. You mean four or five months after you made the pat- 
terns vourself? 

A. Oh, no; but four or five months after I sold the first lock. 

30 X Q. Did Mr. Jost make any castings for you ? 

A. Oh, he makes always castings for me—so long pretty near I 
got in business. 

31 X Q. Did he make any eastings for you from the patterns 
which you said he made? 

A. Yes, sir; I believe that Jost made the castings. 

32 X Q. Do you remember of what kind of metal they were made 

out of? 
190 A. The metal that he got in a brassfoundry. I don’t know 
what kind of metal he used. 

oo X Q. Were they cast iron? 

A. Jost has got no iron. 

34 X Q. Were they brass? 

A. Certainly. 

35 X Q. About when did you first make locks like Exhibit D1? 

A. Well, I cannot tell you that. 

36 X Q. About how long was it after you made locks like Exhibit 
D 3 that it was when you made locks like Exhibit D 1? 


Objected to as already answered. 


A. I can give no answer at all to this now—when I made this. 

37 X Q. Do you think that you made it in 1878? 

A. [ don’t know. 

38 X Q. Do you know who made the castings for locks like Ex- 
hibit D1? 

A. I believe Oscar Barnett made them—the first ones. 


CHAS. KUPPER. 


JOHN A. SHIELDS, 
Examiner, &c. 


Sworn before me— 


* 
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Adjourned to Monday, April 28, 1884, at 11 a. m. 


New York, April 28, 1884—11 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. | 
Adjourned to Friday, May 2d, 1884, at 11 a. m. 


191 New York, May 2d, 1884—11 o’clock a. m. 


Met pursuant to adjourninent. 
Present: Counsel for respective parties. 


Mr. Joun W. Lies, a witness produced on the part of the defend- 
ant, being duly sworn, deposes and says: | 


1Q. Please state your name, age, residence, and occupation. 

A. John W. Lieb; age, 55 years; I reside in Newark, New Jersey ; 
I am in connection with J. Lagowitz & Company, superintending 
the manufacture of traveling-bag frames and traveling bags. 


Counsel for complainant asks counsel for defendant what will be 
the general character of the evidence given by this witness. 

Counsel for defendant replies that he wishes to establish by this 
witness prior knowledge and use of the alleged invention here in 
suit or of substantially material parts of the same. 

Counsel for complainant objects to any and all testimony that may 
be given by this witness proving or tending to prove prior knowl- 
edge or prior use on the ground that his name is not mentioned in 
the defendant's answer, this objection to stand to all such testimony, 
without repetition. 

Counsel for defendant calls the attention of complainant’s counsel 
to the fact tiat at the last motion day, April 25, 1884, defendant 
made a motion before his honor Judge Wallace to have the witness’ 
name inserted in the answer, which motion was opposed by com- 
plainant’s counsel and denied by the court; that defendant now will 

proceed to take this witness’ testimony, and, if so advised, will 
192 = atthe first opportunity make a motion that said witness’ name 

be inserted in the answer, and that the testimony now taken 
stand as testimony regularly taken herein, and on such motion will 
show the materiality of this witness’ testimony. 


2 Q. Did you ever make any improvements in locks for traveling 
bags or in handles or handle attachments for the same? 

A. Yes; I did. 

3 Q. Please tell us what it was that you so did? 

A. I invented several devices and put them to practical use. 

4 Q. Please show us what you did. If you have any devices here 
to show as illustrations you may refer to them. 

A. Exhibit Lieb Lock B, now on file with the clerk of this court; 
also device Exhibit Lieb Lock A; also the device I now produce. 


Counsel for defendant offers in evidence the devices referred to by 
the witness and also the device produced by him, and the two former 


are marked Def’ts’ Ex. Lieb Lock A and Def’ts’ Ex. Lieb Lock B, 
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J. A.S., ex’r, May 2, 1884, and the device produced by the witness 
is marked Def’ts’ Ex. Lieb Lock C, May 2, 1884, J. A. S., ex’r. 

Those exhibits are objected to by complainant’s counsel as incom- 
petent and immaterial, and the objection that was made to the evi- 
dence of this witness is repeated to these exhibits which have been 
produced. 


5 Q. Please look at Def’ts’ Exh. Lieb Lock B and tell us when you 
first made a device or devices like that exhibit. 

A. I commenced making it in the last week of March, 1877, and 

had it ready for the market about July 1, 1877. 

193 6 Q. Did you ever sell devices like Lieb Lock Exhibit 
B—I mean by that locks or lock cases having on them 
handle holders the same as the structure Ex. B—and, if so, when 
first did you sell such devices? 


Objected to as leading. 


A. The firm of J. Lagowitz & Co. has sold bags with locks and 
handles attached to them from the middle of the month of July, 
1877, and subsequently of the construction as Exhibit B. 


The answer is objected to by complainant’s counsel as not respon- 
sive, and any and all testimony this witness may give showing or 
tending to show prior knowledge or use by the firm of J. Lagowitz 
& Co. is objected to on the ground that the name of that concern or 
the names of the persons who constitute it does not appear in the 
defendant’s answer; this objection also to stand without repetition. 

Defendant’s counsel repeats his statement and notice with regard 
to the insertion into the answer of the members of the firm of J. 
Lagowitz & Co., which is already put on record, with reference to 
the present witness. 


7 Q. When did you first make a device or devices like Def’ ts’ Ex- 
hibit Lieb Lock A? 

A. I made it at the same time, together with the device as Ex- 
hibit B, and had it ready for the market also at the middle of July, 
1877. 

8 Q. Were any devices like Exhibit Lieb Lock A sold; if so, at 
what period or periods? 

A. They were sold from the middle of July, 1877, and subse- 
quently. 

9 Q. By whom were they sold? 

A. By J. Lagowitz & Co. 

10 Q. Will you give us the full name of J. Lagowitz, if you can? 

A. Jacob Lagowitz. 
194 11 Q. Are there any other members in that firm; and, if 
so, will you name them? 

A. There were other members in the firm at that time. Their 
names are Leopold Haas and Joseph Frankle. 

12 Q. Are they of Newark, do you know? 

A. No; they were residents of New York. One is dead—Mr. 
Joseph Frankle—and the other one has ceased to be a member of 
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thre firm since about last November or December, when the firm dis- 
solved. 

13 Q. Do you know where he lives? 

A. I don’t know. 

14 Q. When did you make Def’ts’ Exhibit Lieb Lock C? 

A. I made it during the month of September, 1877. 

15 Q. Were any such devices ever sent to customers? If so, 
please state the time. 

A. I have made two pieces of the device, one of which was put in 
stock with the bags of the two other devices and was sold between 
the time of making the same and about two months after. 

16 Q. These two pieces were bath made when? Please state as 
near as you can. 

A. They were made during the month of September, 1877. 

17 Q. Why did you not make more of such devices like Ex- 
hibit C? 

A. Because I did not find them, in my own opinion, as practical 
as the other two devices. 

18 Q. Have you here present any devices showing experiments, if 
any, you made while getting up devices like Exhibits A and B? If 
so, please point them out. 


Objected to as leading, and as the witness has not testified about 
making experiments. 


A. Here are two articles which were made during the time of 
April 1st and July Ist, 1877, showing the different stages of process 
in making the devices of Exhibits A and B. 


195 Defendant’s counsel offers in evidence the articles produced 
by the witness and they are marked Def’ts’ Exh. Lieb’s Ex- 
periment 1 and 2, May 2, 1884, J. A. S., ex’r. 
The exhibits are objected to by complainant’s counsel as irrele- 
vant and immaterial. 


19 Q. Please state a little more specifically what Lieb Exh. Ex- 
periment 1 illustrates or refers to. 

A. Experiment Exhibit 1 refers to Lieb Exhibit A. 

20 Q. And Lieb Experiment 2 refers to what? 

A. Exhibit Experiment 2 refers to Lieb Exh. B. 

21 Q. What does “ Pat. Aug. 28, ’77,” on both Lieb locks A and B 
refer to? 

A. It refers to patents obtained by me for both devices for handle 
fastenings. 

22 Q. Can you give us the numbers and dates of these patents? 
If so, please give them. 

A. Sour 194,556 ; date of patent, Aug. 28,1877. The other 
is number 194,555; date of patent, Aug. 28, 1877; both issued 
to me. 

Defendant’s counsel offers in evidence certified copies of said two 


patents, and the same are marked Def’ts’ Exh. Lieb 1877 Patent No. 
1 and No. 2, May 2, 1884, J. A. S., ex’r. 


iii. 


. 
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Counsel for complainant objects to the foregoing exhibits on the 
ground that they are not mentioned in the defendant’s answer, this 
objection to stand to all the evidence in relation to such exhibits 
without repetition. 


23 Q. How is it that your said two patents just produced do not 
show locks ? 

A. Because I have put more importance on the device for the 
handle fastenings than I did on the device for the locks. 


Direct examination of this witness closed. 


196 Counsel for the complainant renews the objections which 
he has already made to the testimony of this witness and de- 
clines to cross-examine him. 

Counsel for defendant renews the statement and notice already 
given—that the defendant at the earliest opportunity will move for 
leave to insert in the answer herein the names of this witness, of 
Jacob Lagowitz, and of Leopold Haas, and also to insert U.S. letters 
patent No. 194,555 and 194,556, and that the testimony of this wit- 
ness and the exhibits introduced by him stand as evidence regularly 
taken herein. 

JOHN W. LIEB. 

Sworn before me— 

JOHN A. SHIELDS, 


Examiner, &c. 


Adjourned to Monday, May 5, 1884, at 11 a. m. 


New York, May 5, 1884—11 a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


EpMonpD Jost recalled on behalf of the defendant: 


1 Q. Have you before testified in this case ? 

A. Yes, sir. 

2Q. When you last testified you stated in answer 5 that you 
made lock plates the same as in Exhibit D 1 for Mr. Kupper in the 
fall of 1877. Please state what you have to say about that. 


Objected to, as the witness has been already fully examined on 
this subject and his testimony closed. 


197 A. I said that I made lock plates the same as those in Ex- 
hibit D 1 about a year before I charged patterns for a lock- 

plate pattern, a catch pattern, and a ring pattern, and after looking 
the patterns over I have found that this Exhibit D 1 was not the 
plate I made a year before. 

3 Q. Which plate was it, then, if any ? 

A. It was the plate Mr. Kupper had made by me the first time 
he made long lock plates. 


By request of defendant’s counsel it is here noted that complain- 
ant here appears in person. 


hil ad nae oe i * P 
+ 2 


ne ee ance tla es 


120 


4Q. What did that look like’? 
A. It was a solid plate, similar to this plate, Exhibit D 3. 

5 Q. Have you got any solid plate here to show what the first 
long lock plate was like? If so, please produce it before the officer. 
A. This is the plate. It was the the first one. 


The plate produced is offered in evidence and marked Defend- 
ants’ Exhibit Jost First Plate, May 5, 1884, J. A. S., ex’r. 
The offer of the exhibit is objected to as immaterial. 


6 Q. When did you first make lock plates like the one in Defend- 
ants’ Exhibit Jost First Plate? 

A. I mixed up the different plates and gave the time of the plate 
in Exhibit D 1 instead of the time of the plate in Defendants’ Ex- 
hibit Jost First Plate. 

7 Q. And the time when you first made lock plates like the one 
in Defendants’ Exhibit Jost First Plate was, when? Please state as 
near as you can. 

A. It was from nine months to a year before I charged three 
gates of patterns in my book of 1878—September 17, I think it was. 

8 Q. In said charge of September 17, 1875, there are re- 
198 " ferred to one ring gate, one long lock plate, and one catch 
pattern. What was the ring gate for? 
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Same objection as to Q. 2. 


A. The ring gate was for those lock plates; the pattern was 
charged for in September. 

9 Q. If the ring gate was for those lock plates, what does the item 
one Jong lock plate in said charge refer to? Please point that out. 


Counsel for complainant objects to all evidence in relation to Ex- 
hibit Jost Account on the ground that it appears from the evidence 
of this witness heretofore given in this case that the book is not in 
the same condition that it originally was; that a certain entry, to 
wit, that of “September 17th,” was changed along time after the 
entry was made; this objection to stand without repetition. 

Defendants’ counsel calls attention to the fact that the statement 
by complainant’s counsel as to the entry of September 17th being 
“changed ” is incorrect, as it appears from the witness’ former testi- 
mony that the words “Sept. 17,3 gates of patterns, $14.00,” were 
written September 17, 1875, and that merely the words and figures 
“l ring gate, 1 long lock plate, and 1 catch pattern” were after- 
wards added by the witness, as he testifies in his former testimony, 
A. to Re-X Q. 59 as “a specification to see what the three gates of 
patterns consisted of,” and the accusation of the entry being changed 
is an unfair treatment of the witness by complainant’s counsel. 


A. It was for the patterns charged in my book where to make 
the castings like Exh. D 3. 

10 Q. I wish to know what “1 ring ring gate” was for. Please 

show us for what articles or for the manufacture of what 

199 articles the ring gate was used. I refer now to the ring gate 

alone and not to the lock plate or to the catch pattern. 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 121 


A. The ring patterns were used and made to make brass castings 
for the lock ets Exh. D 3 and former lock plates. 

11Q. W om you began answering your last question you took 
into your hand the article I now place before you. Please tell us 
what that is. 

A. It is a pattern of white metal to make the cast rings for long 
lock plates. 


The article referred to is offered in evidence and marked Defend- 
ants’ Exh. Jost Ring Pattern, May 5, 1884, J. A. S., ex’r. 


12 Q. And was the ring gate charged in the entry of Sept. 17, 1878, 
used for rings like Def’ts’ Exh. Jost Ring Pattern or not? 


‘Objected to as leading. 


A. The rings were used on the long lock- er castings I made at 
the time I made the first lock plates, and it must have been in the 
winter or fall of 1877. 

13 Q. Did you ever make any other lock plates for Mr. Kupper be- 
sides Def’ts’ Exh. Jost First Plate? If so, please show us what you 
did in that line. 

A. I made some lock plates like this (producing one). 

14 Q. When did you make lock plates like the one just produced 
by you? 

"A. About from two to four months later than I made the first ones 
like in Def’ts’ Exh. Jost First Plate. 


The same is offered in evidence and marked Def’ts’ Exh. Jost 2d 
Plate, May 5, 1884, J. A. S., ex’r. 
The offer of the exh. is objected to as immaterial. 


15 Q. Please tell us what next you did for Mr. Kupper, if any- 
thing, in the line of long lock plates. 
200 A. I] was ordered, after the second lock plates were found 
to be too heavy vei, to reduce the pattern and make some 
more castings of a lighter pattern, and I made them lighter. 
16 Q. Can you show us what these lighter plates looked like? 
A. They looked exactly like the plate in Exh. D 3. 
17 Q. When first did you make plates like the one in Exh. D3? 
A. About three or four months before I charged the patterns for 
the castings; perhaps not quite as long as the lock plates. Exh. 
D 3 and the lock plate Exh. Jost Second Plate are nearly alike, and 
I can say that I made the Exh. Jost Second Plate about from five to 
seven months before the patterns were charged in my book, and pat- 
terns changed constantly. 
18 Q. And the patterns were charged in your book when ? 
A. The patterns for those plates are charged in my book in Sep- 
tember, 1878. 
19 Q. Did you ever make lock plates like in Exh. D1 for Mr. 
Kupper? If so, state, as near as you can, about when first. 


Same objection as to Q. 2 


A. I have made lock-plate castings like Exh. D 1, but I am not 
16—315 
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7 
sure now, after examining all my books and charges for castings and | 
patterns, whether it was 1878 or 1879. 
| Cross-examination : 
| 20 X Q. Do you wish to make any other alterations in the testi- 
7 mony that you have already given ? 
| Def’ts’ counsel objects to the question unless the witness be first 
given a chance to read over his testimony, if he wishes it, or any par- 
ticular question or answer that he may wish. 7 
201 Counsel for comp’t replies that the testimony was read over , 
\ : to the witness at the time it was given by him, and that the 


| witness was particularly cross-examined asto the time when he made 
7 lock plates like Exh. D 1, and that the witness desired his evidence 
‘ to stand as he had then given it. He now seeks to alter such testi- 
| mony, and counsel for comp’t submits that the question is an eml- 
neatly proper one before further proceeding with the cross-examina- 
tion of this witness. 

Counsel for def’t replies that the witness has simply corrected a 
mistake and has explained how he came to make the mistake, and 
submits that it is perfectly proper for a witness at any time to cor- 
rect any error he may make without thereby being impeached. 


A. I cannot remember that I have said in my last testimony what 
would be of any importance. If any one has read the testimony 
over I shall be glad to give an answer if my testimony don’t agree 
with anything said different, as | cannot remember all what I have i, 
said at once, except I remember tlrat the testimony given last time 
in regard to lock plates like Exh. D 1, and I admit I made a great 
error in the time. After inguiring and finding that those lock 
plates like Exh. D 1 were not in existence, as far as I know, so I can- 
| not help to have been mistaken in the time. 
21 X Q. I understand you to say that you don’t now remember 
all the testimony you have given in the case; am | right? 
A. I remember as soon as you read it. 
22 X Q. Without its being read over to you again you don’t re- 
member it, do you? 
A. I remember all. 
23 X Q. Then, if you remember all, you can certainly give me a 
definite answer to 20 X Q. Please do so. 
202 Objected to, as said question has already been answered as 
fully as any witness can answer a question of such a char- 
acter. 


A. [ have no other alteration to make regarding the lock plate 
like Exh. D 1,and what I have said in my former testimony regard- 
ing those lock plates would have to be read over in order to give a 
correct answer. 

24 X Q. You are not willing to say whether or not you would 
like alterations made in your testimony until it has been read over 
to you again, are you? 


Objected to as already answered. 


ee ee 
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A. I have no reason. 

25 X Q. What do you mean by your last answer? 

A. I do not know why I should make an alteration, except in re- 
gard to the time of lock plate Exh. D 1, already spoken of, as I ad- 
mitted that I made an error in the time. 

26 X Q. In other respects you wish your testimony to stand as 
you have given it, do you not? 


Objected to as already fully answered in the last answer. 


A. I have given testimony as close as I could come to it. 

27 X Q. Do you know Mr. Roemer, the complainant, who is here 
present ? 

‘A. Yes, sir. 

28 X Q. Are your relations with him friendly or otherwise ? 


Objected to as immaterial. 


A. My relations with him are no better and no worse than with 
anybody else. 

29 X Q. Have you been subpeenaed to testify here to-day? 

A. Will vou please tell what that means? I do nut under- 

stand it. 
203 30 X Q. Has any paper been served on you ordering you 
to come here to-day to testify on the part of the defendant? 

A. No, sir. 

31 X Q. Do you do any work for R. Neumann & Co.? 

A. Yes, sir. 

32 X Q. Have they paid you anything for testifying here? 

A. Iam not dirty enough to take any money to influence me to 
give testimony. 

33 X Q. Since you testified here the last time in relation to Ex- 
hibit D 1 have you talked with any one about the testimony you 
gave? 

A. Yes, sir. 

04 X Q. With whom, please? 

A. Mr. Kupper. 

35 X Q. Please relate the conversation which you had with him, 
as nearly as you can. | 

A. I asked him whether he had the pattern of the lock plates I 
testified about in my last testimony as having been made for him in 
the fall of 1871—the previous year of 1877. I wish here to say that 
I desire to correct this, and I will say it over again. I asked Mr. 
Kupper whether he had the pattern or patterns of the lock plate 
Exhibit D 1, the testimony given by me to have been made for him 
nine months or a year, said by me in my first testimony. Mr. 
Kupper said no, and I found in the conversation regarding long 
lock plates and the patent suit with Mr. Roemer that I was not right 
in the time testified to, and that this convinced me that this time 
relates to the time when the Defendants’ Exhibit Jost First Plate 
was made, and I told and admitted tlie fact, which Mr. Kupper must 
testify himself, that I made an error in my statement here in the 
court. I also spoke to Mr. Flocke, the foreman of Mr. Neumann, 
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coming to my shop very often for work, that I did not want what 
I said to stand if I was in error, and so Messrs. Neumann & Co. 
asked me to correct this error to such an extent as I think is more 

correct. This is the reason why I am here to-day, and I can 
204 earn more money being in my business than to give testi- 

mony for anybody, and I want to have it understood that 
nobody can influence me to testify what I believe is not possible or 
right; and after this conversation I spent several hours to hunt up 
the patterns and search through my books of a later date than Sep- 
tember 17, 1878, and can’t find any item relating to lock plates or 
three gates of patterns. 

36 X Q. When was it Mr. Neumann came to see you? 

A. Mr. Flocke came to see me the day after I last testified here, 
not saying anything about this, but it was I spoke about it, and on 
the same day I have seen Mr. Kupper also. 

37 X Q. How did you happen to speak about it to Mr. Flocke? 

A. I often speak to anybody about something and don’t know 
how I come to. I remember now that I said they kept me there 
till half past four o’clock and I was afraid they would ask me long 
enough to be obliged to stay all night. 

38 X Q. Do you know whether Mr. Kupper has testified in this 
suit or not? 

A. Yes, sir. 

39 X Q. How did you find that out? 

A. Because the counsel of Mr. Neumann told me that Mr. Kupper 
was expected the same day I was here last week, which I did not 
know until I came to New York, and I wished I had seen Mr. 
Kupper the first time before giving my first testimony, to avoid the 
error in tine of the lock plate Exh. D1 corrected to-day by me. 

40 X Q. Mr. Kupper did not tell you that he had testified for Mr. 
Neumann, did he? 

A. Mr. Kupper told me afterwards, after asking him for that pat- 
tern and after he testified that he was here some time ago. He also 
told me that he could not understand the questions, but he did not 
tell me what he testified, and I did not ask him what he testified. 


Recess taken till 2 p. m. 


205 After recess. 


41 X Q. When did you first learn that you made a mistake in 
the testimony you first gave concerning the time when you first 
made lock plates like Exh. D1? 

A. After looking for the patterns and after I was informed by Mr. 
Kupper that he did not make any locks at all like the one Exh. D1 
at that time. Of course, I only made the castings and some patterns 
for him, and do not know what he calls the locks or how many he 
makes. 

42 X Q. Mr. Flocke came to see you before you saw Mr. Kupper 
or after? 

A. I don’t know whether I spoke to Mr. Kupper first or to Mr. 
Flocke. 
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43 X Q. Were they both there together? 

A. No, sir. 

44 X Q. Don’t you remember about what time of day it was, 
in the morning or afternoon, that you saw Mr. Flocke? 

A. I cannot remember. 

45 X Q. Then you don’t remember what time of day it was when 
you saw Mr. Kupper, do you? 

A. I think it was in the afternoon the day after [ was giving tes- 
timony. 

46 X Q. Where did you get Def’ts’ Exh. Jost First Plate ? 

A. That plate was not given to me. 

-47X Q. Have you ever seen it before to-day ? 

A. I have seen it often—that means not this plate, but exactly 

the same plate. 


Answer objected to as not responsive. 


48 X Q. Have you ever seen this identical plate before ? 

A. I think I have. 

49 X Q. Where? 

A. I asked Mr. Kupper whether he had any of the locks with 
those octagon-cornered plates left and he showed me this one. 

50 X Q. Did he tell you anything about it? 
206 A. He did not tell me anything about it first, and I said 
this was the first long lock plate | had made for him, and I 
also said that I made a mistake in the time, as, if the other plate, 
Exhibit D 1, were proved by him to be not in existence at all, it was 
clear to me that this was the plate the time it was first made ought 
to be given to. 

51 X Q. Is this lock plate made out of brass or composition 
metal ? 

A. By looking at it I can only see that it is brass or composition— 
all the same—and is the same as I have made for him. 

52 X Q. Who made this ? 

A. As I made the first ones of these plates and as Mr. Kupper 
had only one brass foundry to work for him and as I made all bis 
brass castings from 1876 to now, this casting must have been made 
in my shop. 

53 X Q. Were these lock plates like Defendants’ Exhibit Jost 
First Plate made out of any other material than brass or compo- 
sition ? 3 

A. They were only made in brass or composition and never in 
iron; but I can only depend on Mr. Kupper’s answer asking him 
whether he had any iron ones made, which, of course, I can’t know. 

54 X Q. When was it he told you that? 

A. Last week. 

55 X Q. Please give us the earliest date that you can fix positively 
when you first made plates like Exhibit Jost First Plate for Mr. 
Kupper. 

A. The date I have given in my last testimony. This is the ap- 
proximate date. I can give you no date to theday. This date is the 
date for that first plate, as it was in that season or perhaps a little 
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later when the patterns were charged and after they were altered 

enough, as I did not make any more alterations on those patterns 

from that date. It is to be understood that patterns were made long 
before they were charged, and also castings made. 

207 56 X Q. About how long were those patterns made before 
they were charged, and when were they charged? 

A. The time when tke patterns were charged is answered already 
several times—September 17th, 1878. That is all I can depend on. 
The patterns for the last lock plates hike that in Exhibit D3 were 
made for the plates like Exhibit Jost 2d Plate, which was at least six 
months or more before these patterns were charged, and there were 
not as many that time not complete. 

57 X Q. Were those patterns which were charged for September 
17, 1878, made in 1878? 

A. Yes, sir. 

58 X Q. Now, will you please hear the officer read to you your 
answer to X Q. 55? And state whether or not you desire to make 
any alteration in that answer. 

A. I understand what I have answered and will make no altera- 
tion whatever, as I did not say that this Jost first plate was made 
off the patterns I made. I admit that I made patterns before the 
time given for the last patterns, but these patterns were finished, as 
many as there were, by Mr. Kupper. ‘The castings for those patterns 
were furnished by me aud never charged as patterns, and the pat- 
tern to make those patterns from again was given to me by Mr. 
Kupper. 

59 X Q. Did you make the plates like Exhibit Jost First Plate 
before or after vou made those patterns ? 

A. I made plate castings of Jost first plate before I made Jost 2d 
plate. 

60 X Q. Cross-Q. 59 repeated. | 

A. The question I do not understand relating to the patterns. 
What do you mean by the patterns, and is it for the first or the sec- 
ond plate ? 

61 X Q. I mean the patternsthat were charged for Sept. 17, 1878, 
and with this explanation the officer is requested to repeat 5 
208 A. I made plates like Exhibit Jost First Plate before I 

made patterns for Exhibit Jost Second Plate. 

62 X Q. Then were those patterns that were charged for Sept. 17, 
1878, the patterns for lock plates like Defendants’ Exhibit Jost Sec- 
ond Plate? 

A. Yes, sir; exactly. 

63 X Q. Have you ever seen Exhibit Jost Second Plate before to- 
day? 

A. Yes, sir. 

64 X Q. When and where before to-day ” 

A. I went to Mr. Kupper and told him to let me have one of the 
lock plates or a whole lock, which were made from the patterns be- 
fore they were altered. He gave it tome. This was last week. 
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.65 X Q. You never made anything but the lock plates for Mr. 
Kupper, did you ? 

A. Yes. 

66 X Q. What other parts of the lock ? 

A. I made’ rings, hasps, and catches, and small rings for those 
catches on top, also bolts for the inside of locks. 


(The witness produces a model when he mentioned catches.) 

The model produced is offered in evidence and marked Defend- 
ants’ Exhibit Jost Catch, May 5,’84, J. A. S., ex’r. 

The offer of the exhibit is objected to as irrelevant. 


‘67 X Q. Did you make the boxes for the locks which are on top 
of the plates in the exhibits you, have produced ? 

A. I did not for Mr. Kupper. 

68 X Q. Did you first make plates like that attached to Defend- 
ants’ Exhibit Jost Second Plate for Mr. Kupper in 1878? 

A. They were made during 1878. 

69 X Q. In what month were they first made? 

A. I cannot remember the month, as they were made about 

209 ~=six months before the patterns were last charged ; also dur- 

ing to Sept. 17th and after. That means they were made 

with the patterns made for them first off, and the difference of the 

two plates, Jost Second Plate and Exhibit D3, is immaterial or they 
are the same. 

70 X Q. Were all those plates that you made for Mr. Kupper, 
like Exhibit Jost Second Plate, made out of brass or composition ? 

A. Yes, sir. 

71 X Q. Did you have any of them cast in other shops ? 

A. No. sir. 

72 X Q. Did you have any of the plates like that in Defendants’ 
Exhibit Jost First Plate cast in any other shop? 

A. I always had these patterns under my own supervision, and 
at that time I had very few to work for me, and I remember that 
I made most of Mr. Kupper’s castings myself and never had any 
brass castings made in any other shop. 

73 X Q. Were the plates like that attached to Exhibit D1 made 
by you for Mr. Kupper in 1878? 

A. Yes, sir; or in 1879; I can’t tell; I testified so before. 

74 X Q. How do you know that the plates like that attached to 
Exhibit Jost First Plate were made by you for Mr. Kupper at the 
time you have sworn they were made? 

A. I can give you no answer, but I know they were made then, 
and I have not seen any made from anybody else of that very shape, 
and I always had the pattern. 


Redirect: 


75 Re-D. Q. In your answer to 20 X Q. you state: “After inquir- 
ing and finding that those lock plates like Exhibit D1 were not in 
existence, as far as I know;” and alsoin answer to 50 X Q., refer- 
ring to Mr. Kupper, you state if the plate “Exhibit D 1 were 
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210 proved by him to be not in existence at all;” do you mean 
by this that plates like in Exhibit D1 were never in exist- 
ence ? 


Objected to as leading. 


A. I do not want to say that, as I don’t know it, and I only want 
tosay that Mr. Kupper told me that at the time fixed by me for the 
first castings I made for him, they, the plates like in Exhibit D1, 
were not in his hands at all, and that it was long after when he 
made the locks, and that I could not get the iron pattern from bim 
at that time. 

76 Re-D. Q. What was the article you took in your hand in giv- 
ing the last answer? 7 

A. This lock-plate casting of malleable iron, brought or sent to 
me by Mr. Kupper either late in 1878 or early in 1879, and 1s the 
very casting and pattern filed by me to be used for a pattern to 
make brass castings for lock plates from. 


The same is offered in evidence and marked Exhibit Jost Malle- 
able Casting, May 5th, 1884, J. A. S., ex’r. 

Objected to as irrelevant and immaterial. 

77 Re-D. Q. Referring to Def’ts’ Exhibit Jost First Plate you state, 
in A. to 55 X Q., that it was made in that season, or perhapsa little 
later, when the patterns were charged. Was the charge made in the 
same season of the same year that the first plates like Exhibit Jost 
First Plate were made ? 


Objected to as leading, and as the witness was given an oppor- 
tunity to change that answer if he so desired, and stated that he 
would “ make no alteration whatever.” 

Def ’ts’ counsel says that he does not expect the witness to make 
any alteration, but simply an explanation. 


A. No,sir; if I understand the question right, in the previous 
year; if I have said so, there is where the mistake is. 
21] 78 Re-D. Q. Then do I understand you correctly that the 
charge in your book of Sept. 17, 1878, was made about the 
same season, but the year after you first made plates like Def'ts’ Ex- 
hibit Jost First Plate; am I correct or not? 


Same objections. 


A. Yes, sir. 

79 Re-D. Q. In your A. to 69 X Q. vou state, referring to plates 
like Def'ts’ Exhibit Jost Second Plate, that they were made about 
six months before the patterns were last charged; what is that date 
when they were last charged ” 

A. They were charged Sept. 17th, 1878; what I mean by last 
charged is that after undergoing all these alterations, at last I 
charged them at so much. ° 

80 Re-D. Q. Of what country are you a native ? 


A. Of Germany. EDMUND JOST 


0 
Se een pt iy, 


FRR ll Aah Saga ig 


Ne Ny A RMN: = Bl ke ig i at 


: ge (4 lhl ' i re 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 129 


Sworn before me— 


JOHN A. SHIELDS, Examiner. 
Adjourned to Wednesday, May 7th, 1884, at 11 a. m. 


New York, May 7, 1884—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 


Mr. GeorGe B. JENKINSON, a witness produced on the part of the 
defendant, being duly sworn, deposes and says: 


1Q. Please state you name, age, residence and occupation ? 
‘A. George B. Jenkinson ; age, 55 years. I reside in Newark, New 
Jersev. [I am a trunk and bag manufacturer. 
212 2 Q. How long have you been a trunk and bag manu- 
facturer? 
A. Fifty-five years. 
3Q. In your business do you have occasion to use and become 
familiar with locks and trimmings for satchels, traveling bags, and 
the like? 
A. I do. 


The device Defendants’ Exh. Roemer Lock Case, which was re- 
ferred to in the previous testimony for the defense herein and which 
is on file in this court, is offered in evidence as Def’ts’ Exh. Roemer 
Lock Case, May 7, 1884, J. A. S., ex’r. 


4Q. Will you please look at Defendants’ Exhibit Roemer Lock 
Case or at Complainant’s Exhibit D 2, either one, they both being 
of the same construction, and please tell us whether you know the 
construction of lock there set forth and whose construction of lock 
it is. 

Objected to as assuming what has not been proved. 


A. It is Roemer’s lock—these are both Roemer’s locks—(witness 
points to Defendants’ Exh. Roemer’s Lock Case and complainant’s 
Exh. D2 

5 Q. Did you ever purchase and use locks of the construction of 
Complainant’s Exhibit D 2? 


Objected to as leading. 


A. I have purchased these locks for the firm of which I am a 
mem ber. 

6 Q. What is that firm of which you are a member ? 

A. T. B. Peddie and Company. 

7 Q. And their business is what ? 

A. Manufacturers of trunks and bags. 

8 Q. Does your firm, Peddie & Co., now purchase or use locks like 
Complainant’s Exhibit D 2? 

A. No. 

9Q. Why not. 

213 A. They were too difficult to use, the inside works fre- 
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quently falling apart and being lost and taking much more time 


than the ordinary locks to put on. 
10 Q. To put on what? 
A. On bag frames. 


11 Q. Will you please look at the device I now hand you and 


tell us what it is? 


A. It is a bag lock made by the Manhatten Brass Company, and 
sold to us in February, 1878. The exact date I can give by refer- 


ring to our books. 


e . : e . > | 
Def't’s counsel offers said lock in evidence and it is marked Def’ts 


Exh. Jenkinson Lock, May 7, 1884, J. A. S., ex’r. 


12 Q. Was February, 1878, the first occasion that you saw a de- 


vice like Det’ts’ Exh. Jenkinson Lock? 
Objected to as leading. 


A. No. 
13 Q. When previously did you see a device like that? 


A. I think about four months previous to the delivery of these 


locks to our firm. It was a sample made by hand. 
14 Q. And the delivery of these locks to your firm was when ? 
A. February, 1878; we will send you a copy of the invoice from 
our books. 


Def’t’s counsel statesthat on receipt of such invoice he will offer it 
in evidence as Def’ts’ Exh. Jenkinson Invoice. 


15 Q. In February, 1878, did you receive one device like Def’ts’ 
Exh. Jenkinson Lock, or a number of such devices? 

A. A number; I think thirty or forty dozen. 

16Q. What did your firm do with them ? 

A. Commenced putting them on bags and selling the bags. 
214 17 Q. For what purpose are the transverse slots in the top 
of Defts’ Exh. Jenkinson Lock, which are next to the outer 

rivet holes? : 

A. To hold the rings to which the handle is attached. 

18 Q. Will you please show us, with the aid of such device, the 
manner in which the slots hold such rings, so that we can under- 
stand it? 

A. Slipped them in the slot this way (witness inserts the shanks 
of the clip at the base of the ring into said transverse slot), and 
separating the shanks and fastening them down with solder. 

Cross-examined : | 

19 X Q. Have you been subpeenaed to testify here to-day ? 

A. I have not. 

20 X Q. Is the lock, Def’ts’ Exh. Jenkinson Lock, in the same 
condition as were those locks which you say were supplied to you 
by the Manhattan Brass Co. in 1878?» : 

A. It is, and I believe is one of the original locks. 


21 X Q. Do you remember seeing this identical Exhibit Jenkin- 
son Lock before to-day ? 
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A. I think this lock I gave Messrs. R. Neumann & Co. 

22 X Q. When? 

A. Some weeks ago, 

23 X Q. And I understand you that this lock is in the same con- 
dition as it was in when sold to you by the Manhattan Brass Co. ; 
am I right? 


. 


Objected to as already answered. 


A. I think it is. 

24 X Q. How long have you been a member of the firm of T. B. 
Peddie & Co.? 
‘ A. About ten years 


Adjourned till 2 p. m. to-day. 


2 O'CLOCK P. M. 

— pursuant to adjournment. 

Parties present as before. 
215 25 X Q. Was the Manhattan Brass Co. the only concern 

that made locks like Jenkinson lock for you ? 

A. The Manhattan Brass Co. was the only company who made 
them for us. J. Lagowitz & Co. had a similar lock in use several 
months before we ordered of the Manhattan Brass Co. 


All that portion of the answer after the first sentence objected to 
by complainant’s counsel as not responsive. 


26 X Q. Have you in stock now any locks constructed like Exh. 
Jenkinson Lock ? 

A. No. 

27 X Q. Where did you get this lock, Exh. Jenkinson Lock, when 
you gave it to R. Neumann & Co.? 

A. In my office. 


At this stage A. V. Briesen, Esq., appears of counsel for complain- 
ant. 


28 X Q. Have you been sworn as a witness in this cause ? 
A. Not to-day. 


Counsel for defendant calls upon the examiner to certify how it 
happens that the witness has not yet been sworn, namely, that the 
examiner, Mr. Shields, was very much engaged in hearing an argu- 
ment when called upon by defendant’s counsel to swear the witness, 
and that the examiner stated that he would swear the witness after- 
wards, and that his testimony should be proceeded with. 

Counsel for complainant states that the record contains the fol- 
lowing entry: “George b. Jenkinson, a witness produced on the 
part of the defendant, deposes and says.” ‘That said record is not 

correct is now admitted. 
216 Counsel for complainant refuses to cross-examine Mr. Jen- 
kinson unless he first swears that he will testify to the truth, 
and calls upon the examiner to swear the witness now. 
Counsel for defendant submits that it is entirely immaterial 
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whether the witness makes oat! to his statements before or after- 
wards, and states that the witness is ready now or at any time to be 
sworn and no objection will be made to his being sworn, and again 
requests the examiner to certify whether his statement first made 
after cross-answer 28 is true. 

The examiner's clerk certifies that defendant’s statement after 
cross-answer 28 is true. 

Defendant’s counsel requests the examiner to please swear the wit- 
ness. 

The examiner now swears the witness that the testimony which 
he has given and will give in this case is and will be the truth, the 
whole truth, and nothing but the truth, and requests counsel for 
complainant to proceed. 


20 X Q. How do you fix the time when you first received locks 
like Exhibit Jenkinson Lock ” i 

A. By our invoice. 

30 X Q. By anything else ? 

A. No. 

31 X Q. When did you last see that invoice ” 

A. I had seen a copy of it in our invoice book some two or three 
weeks ago. 


Objected to as not responsive. 


32 X Q. Question 31 repeated. 

A. As our invoices are copied on our invoice book bills are there 
filed, we holding a true copy. I have not seen the invoice since the 
month the goods were purchased in, but can produce it. 

33 X Q. Who copies your invoices into the book ? 

A. Our entry clerk. 

34 X Q: Please give his name. 
217 A. I think our entry clerk’s name at that time was David 
M. Wright; Iam not sure; I can give you his name by look- 
ing at the book. 

30 X Q. Where were you when these first locks were received like 
Exhibit Jenkinson Lock ? 

A. Attending to my business somewhere. 

36 X Q. Is that as good an answer as you can make? 

A. It is. 

37 X Q. Did you go to Europe in 1878? 
I did; I think in May of that vear. 

38 X Q. Are you sure it was in May ? 

A. Il am not sure whetber it was in May or June. 

39 X Q. Look at the paper I now show you, which purports to be 
an affidavit made by you in this cause, and sworn to January 8, 1883, 
before Henry B. Taylor, notary publi, and state whether that is 
your affidavit. 


- 


- . 


(Counsel shows witness affidavit on file in clerk’s office of this 
court and filed in this cause January 12, 1884.) 


A. It is. 
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40 X Q. Are the contents of it true to your knowledge? 
A. They are undoubtedly so. 


Counsel for complainant offers the said affidavit of said Jenkinson 
in evidence, and the same is marked Complainant’ s Exhibit Jenkin- 
son Affidavit, May 7, 1884, J. A. S., ex’r. 


41 X Q. When did you swear to this affidavit (showing witness 
said affidavit)? 

A. On the day of the date thereof. 

42 X Q. Then you swore to it about a year and four months ago, 
did you? 

A. If you give me an almanac I will calculate the exact time for 
you. 


Counsel hands witness an almanac. 


218 Witness continues: Sixteen months less one day. 

45 X Q. Is it within your recollection, apart from the date 
which appears on that paper, that you swore to that affidavit about 
16 months ago? 

A. I think it was about sixteen months ago. I was born in August, 
1828. My age may be misstated; I don’t stop to figure it up every 
time. 

44 X Q. Did you swear to an affidavit in this cause about four 
months ago? 

A. Iam not sure. I have kepta memorandum which I have not 
with me; by reference to it I can tell. 

45 XQ. In vour affidavit you state that you have examined a 
copy of patent ‘No. 208,541, and that you understand the construc- 
tion of lock described therein. I now show you that patent and ask 
you to state when you first examined it. 

A. I got a copy of it from the Patent Office, I think, about a 
year after their granting it, which I think I have now in my pos- 
session. 

46 X Q. Do you understand that Exhibit Jenkinson Lock is a lock 
such as is described in said patent 208,541 ? 


Objected to as incompetent. 


A. I understand that this is a long lock with handle attachments 
(pointing to Def’ts’ Exhibit Jenkinson Lock), not exactly similar to 
the patent No. 208,541. 

47 X Q. Has your firm bought and sold locks like Complainant’s 
Exhibit Infringing Lock, now shown you? 

A. We have, a small quantity. 

48 X Q. Do you still deal in such locks and use them ? 

A. No. 

49 X Q. Why not? | 

A. Because we prefer not. Ido not think it proper to be called 
on to state objections why we do not use one class of goods over 

another. 
219 50 X Q. You have deemed it proper to state why you do 
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not use Mr. Roemer’s locks, and I now insist upon your reasons for 
not using locks like Exhibit Infringing Lock. 

A. I think it is because we buy the other lock that we are now 
using cheaper. 

51 X Q. Of whom did you get locks like Exhibit Infringing 
Lock ? 

A. The locks that we are using are not exactly like Exhibit In- 
fringing Lock. Some we buy of R. C. Jenkinson & Co. and some 
of the Manhattan Brass Co. 

Answer objected to as not responsive. : 


52 X Q. Have you not bought locks like Exhibit Infringing Lock 
of R. Neumann & Co.? 
A. We have. 


53 X Q. Has Mr. Roemer, the complainant, notified you that you 
were infringing upon his patent 208,541 ” 

A. He has written us a letter in regard to it, which, [ presume, 
might be called a notice. 


54 X Q. Have you had any litigation of any kind with Mr. 
Roemer, the complainant ? 


Objected to as entirely immaterial and irrelevant. 


A. I have. 
55 X Q. When last? 


The same objections. 
A. A few weeks ago. 
56 X Q. Was that a suit brought by you against him? 
The same objections. 


A. It was. 
57 X Q. Was that suit decided in your favor or in his? 
The same objections. 


A. Verdict: No cause of action. 


220 58 X Q. Before you abandoned using Mr. Roemer’s locks 


like Exhibit D2 did you ask Mr. Roemer to let you have 


those locks at a less price than what you were accustomed to pay? 


A. I do not recollect. 

59 X Q. Is it not possible that you did so ask him? 
A. It may be, but [ think not. 

60 X Q. When first did you see a lock like Exh. D 2? 
A. I think, when Roemer showed it to me. 

61 X Q. What was said at that time? 

A. I cannot recollect. 


62 X Q. Did he not tell you that this was a new lock and explain 


it to you and ask you to order some, and did you not order some of 
him ? 


A: I ordered some of him, but do not recollect any explanation. 
63 X Q. When did Mr. Roemer first show you such a lock ? 
A. I think, about the time when he first made them. I cannot 


tell when it was. 


eee eeE—==E€ = a i 


es 


ty 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 
64 X Q. Was it in 18777 

A. I think not. 

65 X Q. Was it in 1876? 

A. No, nor previous to it. 

66 X Q. Was it in 1878? 

A. It may have been; I am not sure. 

67 X Q. May it have been in 1877? 


Objected to as already answered. 


A. I think not. 

68 X Q. Why do you think not? 

A. I think not. 

69 X Q. Is it because you don’t wish to think it was in 1877? 

A. I am pretty sure it was not in 1877. 

70 X Q. What makes you pretty sure? 

A. Because I ordered another lock, which cost more money, pre- 
vious to seeing his lock. 


221 71 X Q. By other lock in your last answer did you mean 
Exh. Jenkinson Lock ? 
A. I did. 


72 X Q. Did you order any more of these locks like Exh. Jenkin- 
son Lock after having seen Mr. Roemer’s lock ? 

A. I am sure we did. 

73 X Q. When last did you buy locks like Exh. Jenkinson Lock ? 

A. Well, three or four vears ago, | think. I can give all these 
dates from our bills which we have on file. 

74 X Q. How were these locks like Exhibit Jenkinson Lock dis- 
tinguished on the bills from other locks which you bought of the 
Manhattan Brass Co.? 

A. I think by numbers. 

75 X Q. Weil, tell us just how they were distinguished. 

A. We call them at the factory the long nickel lock with handle 
rings attached. 

76 X Q. Is that the way they were called on the bills? 

A. I think not. 

77 X Q. What were they called on the bills? 

A. Bag locks, with some number or figure to distinguish by. 

78 X Q. What number or figure were they distinguished by on 
the bills? 

A. I will send an original bill, so as to settle this matter. 

79 X Q. I don’t ask you to send any bill. Iask you to answer 
my question. 

Question 78 repeated. 

A. I do not recollect, but can send the bill so as to satisfy you. 

80 X Q. Which are “the inside works” to which your answer 
No. 9 refers ? 

A. The inside works are enclosed with a plate and rivetted fast, 

preventing them from falling out, as in Jenkinson lock, Ex- 

222 ~=—hibit 1; and in the Roemer lock were loose and continually 
dropping out and parts being lost. 

81 X Q. Is there such an inside work shown in Exhibit D 2? 
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A. There is no works in them now. 

82 X Q. Is there any shown in the patent No. 208,541 ? 

A. The drawing does not show all the works. 

83 X Q. Does the drawing of the patent show any more of the 
works than does Exhibit D 2? | 

A. No, I think not; but there is more when the lock is put 
together to be completed. 

84 X Q. Where is that hand-made sample to which you refer in 
answer to 13 Q.? 

A. We put it on a bag when we received it and sold the bag. I 
_—_ know when. It lay at our place some months before it was 
sold. | 

85 X Q. Who showed it to you? 

A. J. H. White, president of the Manhattan Brass Co. 

86 X Q. Where did he show it to you? 

A. I am not sure whether at.our office or at his office, but I think 
it was at his office, at the Manhattan Brass Co., 26th or 28th street 
and Ist avenue. I think it is 25th street, New York city. 

87 X Q. And when he showed it to you, in New York, you kept 
it and took it over to Newark, did vou? 

A. We kept it. Whether it was from our office or their’s I can- 
not tell vou, but put it on a bag in our place. 

88 X Q. How many locks like Exhibit Jenkinson Lock have you 
bought altogether? 

A. I am sure it is in the hundreds of dozens. 

89 X Q. And how many like Exhibit D 2 have you bought? 

A. I think one hundred dozen or over. 

90 X Q. Have you not bought as many as twelve hundred dozen 
of Mr. Roemer like Exhibit b 2? 

A. We may have. 
223 91 X Q. When you received these locks like Exhibit Jen- 
kinson Lock from the Manhattan Brass Co., were the handle 
and rings already fastened to the same ? 

A. No. 

92 X Q. Why has Exhibit Jenkinson Lock but one ring? 

A. When we received the locks two rings came with each lock. 
Our superintendent hunted this lock up at the request of one of the 
firm of R. Neumann & Co., and handed it to him in this present 
shape, I being busy when called on at the time. 

93 X Q. Did that occur before or after you made that affidavit 
—a months ago ? 

The lock was given Neumann & Co. a few weeks ago. He, I 
think, had seen it some months ago—probably years ago, for all I 
know. 

94 X Q. Did vou testify against Mr. Roemer in the suit brought 
against Edward Simon & Brothers ? 


Objected to as indefinite. 


A. I gave testimony in the suit between Simon & Roemer. 
95 X Q. In behalf of Simon? 
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A. I testified to the truth, to the best of my knowledge. I was 
called upon by Simon as a witness. 

96 X Q. Did you testify against Mr. Roemer in the suit brought 
by him against R. Neumann & Co., in New Jersey ? 

A. I testified in the suit between Roemer and Neumann & Co., 
in New Jersey. 1 was called on as a witness by R. Neumann & Co. 

97 X Q. Have you not frequently expressed yourself in an un- 
friendly manner about Mr. Roemer and his suits on patents that 
were granted him? 

A. Not to my knowledge, but Mr. Roemer has spoken about me in 
a very unfriendly manner on various occasions and wrote a letter to 
my partner with the intention of injuring me, but when my part- 

ner was called upon to testify in court, said, in answer to 
224 uestions by counsel, Did you think any the worse of Mr. 
Jenkinson after receiving such letter? His answer under 

oath was “ No.” 

98 X Q. Shall we understand your last answer to mean that your 
feelings toward Mr. Roemer are of a friendly or kindly character? 

A. I wish to be friendly with all mankind, but expect proper treat- 
ment in return. . : : 

99 X Q. And you feel, don’t you, that Mr. Roemer has not ex- 
tended proper treatment in return; is that it? 

A. Yes; I think he has not. 


(Cross-examination closed.) 


Redirect : 


100 Re-D. Q. Have you allowed yourself, in giving this testimony 
to-day, to be in any way influenced by Mr. Roemer’s conduct? 


Objected to as leading. 


A. I have given my testimony under oath to the best of my knowl- 
edge and the truth as far as I know. 

101 Re-D. Q. Referring to your cross-answers 32, 78, and 79, which 
the examiner will read to you, will you pleasesend over thein voice and 
bill referred to by you in those answers, so that we can mark therm 
as exhibits in this case? 


Counsel for complainant objects to the question as incompetent, 
and gives notice that, in view of the testimony of tliis witness, more 
particularly in view of his answer to cross-question seventy-nine, he 
will claim the right of further cross-examining said witness with re- 
spect to the contents of any paper which he may produce, and he 
will object to the introduction of any such paper in the absence of 
evidence explaining the several items which may be inscribed 
thereon. 


A. I will. 
225 102 Re-D. Q. Referring to your answers 82 and 83, where 
you state that the drawing of patent 208,541 does not show 
all the works, and that Complainant's Exhibit D2 does not show 
all the works, I will ask you whether such devices are practical and 


operative ones. 
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Objected to as leading and incompetent. 
A. No; they are not. 
Recross : 


103 X Q. Then, if they are not practical and not operative, why 
did you buy as many as 1,200 dozen ? 


Objected to as assuming for a fact what the witness has not 
stated. 


A. They were not in the same shape as they are in Ex. D 2. 

104 X Q. How do they differ in shape from that exhibit ? 

A. They do not differ in shape. All the works are not in this 
Exhibit D 2. 

105 X Q. And all the works were in the lock cases like Exhibit 
D2 when you got them from Mr. Roemer? Is that what you 
mean to say ? 


Objected to as misleading. 
A. They were all in the paper or lock cases; sometimes they 
would fall out. 
GEO. B: JENKINSON. 
Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &c. 


Counsel for complainant asks counsel for def’t to admit that the 
affidavit of Mr. Jenkinson, which is marked Exh. Jenkinson Affi- 
davit, was sworn to in 1884 and not in January, 1883. 

Counsel for defendant informs counsel for complainant 

226 ~=tthat he was not present at the drawing up and signing and 

swearing to said Exh. Jenkinson Affidavit and cannot know, 

as a fact, when it was signed and sworn to, but his impression is 

that it was sworn to January 8, 1884, as the bill herein was not filed 

until November 15, 1883, and that the figures “1883” in said Jen- 
kinson affidavit are a clerical error, and should be 1884. 

Adjourned to Monday, May 12, 1884, at 11 a. m. 


New York, May 12th, 1884—11 o'clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


CHARLES Kupper, a witness called on the part of the defendant, 
being duly sworn, deposes and says: 


1 Q. Have you testified before in this case ? 

A. Yes, sir. 

2 Q. "You know Edward Jost, do you? 

A. Yes, sir. , 

3 Q. Please look at Defendants’ Exhibit Jost First Plate and tell 
us whether you recoguize that device; and, if so, whose make is it ? 

A. I made that myself. 


" dk age a Ns ey oe ll wal ey fer ee | x ee eS gee on ee : - of ota eee itt 
we citi Ma Pe 2 a5, ee Pe Se eee oe ae, Oe 


_ 7 3 tas 


i 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 139 


4Q. Who is the inventor of that device ? 


Objected to as incompetent. 


A. I am. 

5 Q. When did you first make a Jock like in that Exhibit Jost 
First Plate, if at all? 

A. 1 made one lock before Christmas, 1877. I don’t kuow 
whether I made one or two. 

6 Q. What next, if anything, did you do in making locks with 

long plates ? 
227 A. I changed it always to make lighter castings. 
7 Q. Please show us by any device, if you can, how you 
made lighter castings. 

A. Those are my locks all along (pointing to Defendants’ Exhibit 
Jost Second Plate and Complainant’s Exhibit D 3). 

8 Q. When first did you make a lock like Defendants’ Exhibit 
Jost Second Plate, if at all? 

A. I made that right after that first one. I cannot tell you the 
time; itis one right after the other. 

9 Q. In referring to Defendants’ Exhibit Jost First Plate, you say 
“you made one lock before Christmas, 1877.” Now, can you not 
tell us about when you first made a lock like Defendants’ Exhibit 
Jost Second Plate ? 


Objected to as leading and as already answered. 


A. I cannot give you the time. 
10 Q. Whose invention is the device Jost Second Plate? 


Objected to as incompetent. 
A. It is mine. 


Cross-examination : 


11 X Q. How do you know that you made Defendants’ Exhibit 
Jost First Plate? 

A. That is my lock. I know it. 

12 X Q. Are there any other locks in the market like that which 
-are made by other people than vourself? 

A. I see no locks like them. 

13 X Q. You say in answer to question 5 that you made one or two 
locks like Defendants’ Exhibit Jost First Plate before Christmas, 
1877; these were the first locks that you ever made like that ex- 
hibit, were they not? 

A. I believe that was the first lock that I made that was like 


that. 
228 14 X Q. Was that lock the same shape as Defendants’ Ex- 
hibit Jost First Plate ? 
A. Yes. 


15 X Q. Was the plate which was in that lock and which corre- 
sponds to the plate in Defendants’ Exhibit Jost First Plate made out 
of cast metal ? 

A. I believe so, but I don’t know for sure. 


140 WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 


16 X Q. What kind of metal was that plate made out of? 
A. It was the same metal as this here—brass metal. 


(Witness pointed to the — in Defendants’ Exhibit Jost First 
Plate.) 


17 X Q. Can’t you fix the time definitely when you first made 
locks like Defendants’ Exhibit Jost First Plate? Can’t you come any 
nearer to it than by saying it was before Christmas, 1877 ? 

A. No; I cannot do it particularly. 

18 X Q. Who made the first casting that you had made like the 
plate attached to Defendants’ Exhibit Jost First Plate? 

A. Jost made that casting. 

19 X Q. What became of that lock which you say you had 
made before Christmas, 1877, like Defendants’ Exhibit Jost First 
Plate? 

A. I don’t understand what that means. 

20 X Q. I want to know whether you kept it in your shop or 
whether you sold it or whether vou lost itor what you did with it. 

A. I did not sell one lock ; I kept it there. 

21 X Q. Is it there now ? 

A. I don’t know if the first lock is there or not. I showed it to 
my customers. 

22 X Q. Why didn’t you have more than one or two of those locks 
made before Christmas, 1877 ? 

A. I made always a couple of castings and tried to make one or 

two locks out of it. 
229 23 X Q. Who made the castings for those one or two locks 
which you had made before Christmas, 1877 ? 

A. I believe Edward Jost made them 

24 X Q. Are you sure that he made them ? 

A. Yes. 

25 X Q. How do you know that he made them for you ? 

A. I believe that was the only man who made brass castings 
for me. 

26 X Q. And those one or two locks both had brass castings then, 
did they? 

A. Yes, sir; they had brass castings. 

27 X Q. Did any one else make castings for you at that time ? 

A. I believe not—not brass castings. 

28 X Q: After those one or two locks did you ever have any other 
locks made like Defendants’ Exhibit Jost First Plate? 

A. After I changed those locks J made them of different shape. 

29 X Q. Have you ever seen this identical lock which is attaehed 
to the card marked Defendants’ Exhibit Jost First Plate before 
to-day ? | | 

A. That is a lock that I made. I don’t know what you mean by 
that, but I don’t know about before to-day. I don’t understand 
what he means. ! 

30 X Q. You never made more than one or two locks which were 

just like this Defendants’ Exhibit Jost Plate, did you ? 
A. I cannot tell you that; how many I make I don’t know. 
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31 X Q. Do you sell locks at the present time just like Defendants’ 
Exhibit Jost First Plate? 

A. I don’t know how many I make, and I don’t know whether I 
sell them or them first or second. (The witness pointed to Defend- 
ants’ Exhibit First Plate and Jost Second Plate, respectively.) 

32 X Q. Wnich lock did you make first, Defendants’ Exhibit Jost 
Second Plate or Exhibit D 3? 

A. This is the first time (pointing to Defendants’ Exhibit 

230 Second Plate), and afterwards I made it wider (pointing to 
the long slots in the plate of Exhibit D 3). 

33 X Q. When did you first make locks like Defendants’ Exhibit 


‘Jost Second Plate? Give us the date as near as you can. 


A. I cannot do that. I can give you no date to it. 
34 X Q. When did you first make locks like Exhibit D3? Give 
us the date as near as you can. 


Objected to as already answered and as not cross-examination. 


A. I cannot give you the date on this. I made one right after the 
other (referring to Defendants’ Exhibit Jost Second Plate and Ex- 
hibit D 3). This is the last (pointing to Exhibit D 3). 

35 X Q. Was it in 1878 when you first had locks made like Ex- 
hibit D 3? 


Same objections. 


A. That must have been 1878 that I sold them. 
36 X Q. Did you have them made in 1878, too? 


Same objections. 


A. Certainly I had them made. 
37 X Q. Were the first locks that you had made like Defendants’ 
Exhibit Jost Second Plate also made in 1878? 


Objected to as already answered. 

A. Yes, sir; in 1878. 
' 88 X Q. Who made the castings for those locks like Exhibit Jost 
Second Plate ? 


Same objection. 


A. I believe the casting make — Jost. 

39 X Q. You mean by your last answer that Jost made those first 
castings, don’t you ? 

A. Yes. 

40 X Q. Were they brass castings? 

A. Yes, sir. 

41 X Q. Did any one else make any castings for locks like 
231 Defendants’ Exhibit Jost Second Plate for you? 

A. I believe no castings. I sentsome by Meeker. I don’t 
know what kind of lock I sent there. Then I make different kinds 
of patterns. 

42 X Q. I understand you to mean by your last answer that 
Meeker used to make castings for you from patterns that you sent 
him. Am I right? 
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A. I don’t know that Meeker made me brass castings.. It can be 
a couple of them. 
43 X Q. Did he make any other castings for you besides brass 
castings ? 
A. He made iron castings a long time before, I believe—a couple 
of vears before. 
44 X Q. Before what time? 
A. I believe it was 1874 or 1875 or 1876. I don’t know. 
45 X Q. Did Meeker make any iron castings for you in 1878 like 
Defendants’ Exhibit Jost Second Plate? 
A. I don’t know for sure when he made any. He made a couple 
of pieces. I cannot tell that. 
46 X Q. Have you been to see Mr. Meeker lately to find out when 
he first made these castings for you ? 
A. No; I see him a couple of years ago. 
47 X Q. Haven't you seen him within a year? 
A. I don’t know how long it is since I see him. 
48 X Q. Have you been to his place to see about the time when 
he first made these castings for you? 
A. I was one time there ; yes. 
49 X Q. When was that? 
A. That was long ago. I don’t know when that was. 
00 X Q. Was that within a year? 
A. Oh, well, it was more than that. 
51 X Q. What did you find out from that? 
A. What kind of locks he made me at that time. 
52 X Q. What kind did he tell you he made for you? 
A. He told me not what kind. 
232 53 X Q. Did-you see Mr. Meeker himself there? 
A. No. 
54 X Q. Who did you see there? 
A. I see a man there; I believe a book-keeper. 
55 X Q. Did you ask him what kind of locks Meeker made for 
you in 1878? 
A. I don’t know if it was 1878 or after that Meeker made me 
those locks. If I said before that he made castings for me in 1878 
it was a mistake. I am not certain if it was 1878 or after. 


Answer objected to by defendant’s counsel as not responsive. 


56 X Q. Who else besides Meeker and Jost made castings for you 
in 1878? 


Objected to as indefinite. 


A. What kind of castings do you mean? 

57 X Q. Who made your brass castings in 1878? 

A. Jost made them without a couple of pieces somewhere else. | 
don’t know. 

58 X Q. Who made iron castings for you in 1878? 

A. Ballard and Oscar Barnett. 

59 X Q. Did you have any iron castings for locks like Exhibit 
D 3 made in 1878? 
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A. I believe not. I am not sure. 
60 X Q. When did you have those iron castings made, if at all? 
A. I don’t know what “if at all” means. 

61 X Q. Did you ever have any iron castings for locks like Ex- 
hibit D 3 made? 

A. I don’t know for sure if I make some from iron. 

62 X Q. Did Oscar Barnett ever make any castings for you like 
Exhibit D 3? 

A. I don’t know if he make some like this kind. I believe that 
he made some for other kinds of locks. 

63 X Q. Have you been to see Oscar Barnett recently to find out 
when he first made locks for you, and what kind of locks he 

made ? 
233 A. I see him, but he don’t know what kind of Jock it is, 
but he made. some, but I don’t know what he made. 

64 X Q. Did he know when he first made locks for you ? 

A. ‘Well, he got a couple of patterns there. I believe he made 
them in 1878. 

65 X Q. When you went to see Oscar Barnett, didn’t he open his 
books and show you the date when he began to make castings for 
you? 

A. Yes; he got a book there. 

66 X Q. What date did that book show? 


Objected to as immaterial. 


A. I believe it was January or February, 1878. Iam _ not sure. 

67 X Q. Didn’t he show you a sample of the castings which he 
first made for you ? 

A. No; he got no samples there. 

68 X Q. Didn’t you show him a pattern and ask him if he didn’t 
make a casting like that for you ? 

A. I showed him different kind of locks. 

69 X Q. Were the ends of the first locks like Exhibit Jost Second 
Plate of the same shape as the ends of the lock which constitutes 
that exhibit? 

A. That is another shape. (Witness takes in his hand Defendants’ 
Exhibit Jost First Plate and Defendants’ Exhibit Jost Second Plate.) 


Defendant’s counsel objects to the answer on the ground that the 
witness has evidently not understood the question. 


70 X Q. You have testified that you made locks like Exhibit Jost 
Second Plate in 1878; did those locks have the same shaped ends 
as Exhibit Jost Second Plate has? 

A. Yes. 

71X Q. You have testified that you made locks like Ex- 
234 hibit D3 in 1878; were the ends of those locks of the same 
shape as the ends of the lock Exhibit D3? 

A. Yes, sir; they were same kind of ends. 

72 X Q. None of them had ends the same shape as the ends of 
Exhibit Jost First Plate, had they? 

A. That is another shape. 
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the cross-examination. 


73 X Q. What is the difference between Exhibit Jost First Plate 


and Exhibit Jost Second Plate ? 
Objected to, as the exhibits speaks for themselves. 


A. It is another shape; one is a little longer. 

74 X Q. Any other difference ? 

A. Exhibit Jost Second Plate is open and the other one is not. 
75 X Q. When did you first make such a thing as Exhibit D 3? 


Objected to as already answered and not cross-examination. 


A. I made them three locks, one after the other. I don’t know 
when (pointing to Exhibit D 3, Exhibit Jost First Plate, and Ex- 
hibit Jost Second Plate). | 

75 X Q. Who made the castings for these locks? 

A. Jost. 

76 X Q. Did not Oscar Barnett make some of them for you ? 

A. I believe Oscar Barnett made another lock. 

77 X Q. Did not Oscar Barnett make the casting for Exhibit D 3? 

A. I believe not. 

78 X Q. Did you give testimony in November, 1881, before Mr. 
Patterson, in the case of Roemer against Headley? I now show you 
pages 23 and 24 of the printed record in that suit. 


Objected to as already answered. 


A. Yes; I believe so. 
235 79 X Q. Did you state the truth 1 in that testimony ? 
A. What is truth ? 
80 X Q. Was what you said in that testimony true or not? 
: or sure. 

X Q. Please look at lock marked Exhibit D 4, W. P., exam- 
rate Oct. 21, 81, which I now show you, and state what you know 
about such locks. 

A. I made this kind’ of lock a long time before I made them 
(pointing to Exhibits Jost First Plate, Jost Second Plate, and D 8). 

82 X Q. How long before ? 

A. I cannot tell vou how long before. 

82 X Q. Which is the first lock you used on top of a bag frame? 


Objected to as indefinite. 


A. This kind (pointing to Exhibit D 4). 

84 X Q. How long did you use this kind ? 

A. I used it a long time. I use it now. 

85 X Q. Are you in business for yourself? 

A. Yes, sir. 

86 X Q. Since when have you been in business for yourself ? 

A. I believe about from 1871 to 1872. ° 

87 X Q. And did you make bag locks right after you started for 
yourself? 
A. Yes, sir. 


A. v. Briesen, sonniedl for: complainant, now appears to continue 
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88 X Q. Like Exhibit D 4? 

A. No, sir. 

89 X Q. Then Exhibit D 4 is not the first lock you used on top 
of a bag frame, is it? 

A. On the top of a bag frame, yes, sir; it is the first lock I used. 


Counsel for complainant now offers in evidence lock marked Ex- 
hibit D 4, and the same is marked Complainant’s Exhibit D 4, May 
12th, 1884, J. A. S., ex’r. 


236 $90 X Q. Please look at lock marked Complainant’s Ex- 
hibit Headley Lock, and state whether you made locks like 


- that. 


Question objected to, as said Exhibit Headley Lock was shown, 
on the motion for preliminary injunction on January 12th, 1884, to 
be a device which was gotten up by the complainant, William 
Roemer, in person. 

Counsel for complainant calls the attention of the court to the 
evident intention to prompt the witness under cover of an objection, 
and protests against such objection. 

Counsel for defendant denies any such intention and denies that 
his objection is calculated to prompt the witness, as alleged. 


A. That is not mine. I did not make this lock. 

91 X Q. Please look at Exhibit D and state whether you made 
that lock. 

A. That looks so, but I can’t see inside. 

92 X Q. You mean that it looks like one of your make? 

A. Yes; outside. 

93 X Q. Did you sell to Albert O. Headley the locks which were 
complained of in the suit of Roemer against Headley as being an 
infringement of the patent No. 208,541? 

A. Yes; I sold a lock that looks like that (pointing to Exhibit 
D). 
‘4 X Q. Look at the paper which I now show you (showing 
witness affidavit dated January 10th, 1884, signed by Charlies Kupper 
and sworn to before W. Hauff, notary public, and on file in the 
clerk’s office of this court since January 12th, 1884) and state whether 
that is your affidavit. 


Objected to unless the witness be given opportunity to read such 
paper. 

A. That is my name in my hand (pointing to the signa- 
ture). 


237 Counsel for complainant offers said affidavit in evidence» 
and the same is marked Complainant's Exhibit Kupper Affi- 


~ davit, May 15th, 1884, J. A. 5., ex’r. 


95 X Q. Have you ever read that affidavit? 
A. No, sir. 

96 X Q. Did any one read it to you? 

A. What do you mean, my name? 

19—315 
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Counsel for defendant objects to cross-questions and answers 95 
and 96, as it is plain that the witness has not understood said ques- 
tions. 


97 X Q. Why did you sign your name to that affidavit? 

A. He read it to me before, what it was; I think so; I don’t know. 
When I put my name down he read to me what it was. 

98 X Q. Who read it to you? 

A. I don’t know where it comes from; I don’t understand. 

99 X Q. Where do you live? Give the name of the street and 
the number of the house. 

A. In Newark, N. J.; 45 Mercer street. 

100 X Q. When did you move into 45 Mercer street ? 

A. I don’t know; it is two or three years. 

101 X Q. Where did you live before that? 

A. In Court street. 

102 X Q. What number? 

A. I don’t know exactly the number. 

103 X Q. Where did you live before that? 

A. In West street. 

104 X Q. What number” 

A. I don’t know the numbers there. 

105 X Q. How long did you live in Court street ? 

A. I don’t know; for six or ten years. I lived there a long time. 

106 X Q. Where is your place of business? 

A. Mulberry street, No. 15. 

107 X Q. How long have you been there? 
238 A. I believe, from seven to ten years; I can’t tell exactly. 
108 X qQ. Did you make locks Jike Exhibit D 3 in 1878” 

A. Yes, sir; I made them in 1878. 

109 X Q. Did you in 1879? 

A. I believ e I made some in 1879, too. 

110 X Q. Did you in 1877? 

A. I made about one or two pieces, I believe. 

111 X Q. How do you fix the time when you made locks like 
Exhibit D 3? 

A. I cannot tell you just the time; I made them all together, 
pretty near. 

112 X Q. How do you know it was during any particular time 
that you made these locks ? 

A. I can’t give any particular time for that; I cannot do it. 

1138 X Q. When was Exhibit Jost First Plate made—this one? 

A. I cannot tell you this one, but this shape, I know that. 

114 X Q. I notice that in Exhibit Jost First Plate there are no 
holes in the side of the lock. Why did you make them like that? 

A. Ican put the holes in, not before; I must put it in before. 
This lock is no hole in. That can be a mistake by the hands that 
put that one. That is the reason that I carried it in the shap— 
around. 

115 X Q. The castings Jost made for you were all made of brass, 
were they? 
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A. Yes, sir. 

116 X Q. Is there brass castings on Exhibit D? 

A. What I am at is iron and brass, too. 

117 X Q. Who made your iron castings? 

A. Osear Barnett and Ballard. 

118 X Q. When did Oscar Barnett first make such castings for 
you? 

A. I don’t know when he made castings for me. He has made 
them for a long time—he has made them for a couple of years— 
but I don't know whether he made this casting (pointing to Ex- 

hibit D). 


" 239 119 X Q. When did you first make a lock like Exhibit D? 


A. I cannot tell you all that in my head now here to-day 
when I make these things. 

120. X Q. When was it you called upon Barnett last? 

A. It was over in my shop, about a couple of weeks ago. 

121 X Q. Are you still making locks like Exhibit D? 

A. Yes; I make some. 

122 X Q. Just like that exhibit? 

A. Like on the outside. (The bag is now opened and the witness 
says:) It is like that (pointing to the case). 

Defendant's counsel states that in giving his last answer witness 
placed his finger on the exterior of the case of Exhibit D, and ob- 
jects to X questions and answers 121 and 122 as an improper at- 
tempt to involve the witness jin difficulties in view of the case of 
Roemer ag’st Headley, hereinbefore referred to. 

123 X Q. Do you make them like this exhibit? 

Same objection. 

A. I make the box so, but the plate that I make has another 
shape. 

(Question and answer related to the Headley lock.) 

124 X Q. Are the plates that you make like this in appearance? 

Same objection. 

A. Yes, sir. 

125 X Q. Was it more than two weeks ago when Oscar Barnett 


showed you his book ? 
A. He—I was there for two weeks or three or four weeks. I don’t 


know. 
126 X Q. Why did you go there? 
240 A. I got nothing to do with him. 
127 X Q. Is that why vou went there? 
A. I was not there; he was at my shop. 
128 X Q. And did he bring his book to your shop? 
A. Yes: he got a book there. 
129 X Q. What did he say” 
A. He asked me if I got some pattern from him that he sent me 


back. 
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130 X Q. Is that all? 
A. That is ail. 
131 X Q. What did he say when he showed you the book ? 

A. He said he makes a couple of pieces of pattern or casting if I 
got them patterns that he sent me. 
132 X Q. Do you still make locks and plates like Exhibit D 1? 


Objected to on the same grounds as to questions 121 and 122. 


A. Yes, sir; that looks like some that I make. 
133 X Q. Do you still sell them to Headley? 


Same ubjection. 


A. Yes. 

134 X Q. When last did you sell him locks like Exhibit D1? 

A. I caunot tell you now when I sold him the last ones. 

135 X Q. Was it during this year that you sold him some like 
Exhibit D1? 

A. No; I stopped it at the time of the suit of Roemer ag’st Head- 
ley. : 

136 X Q. Why did you make locks for Headley like Exhibit D 
and not like Exhibit D3?” 

A. This is the same (pointing to Exhibit D and Exhibit D 1). 


Answer objected to as not responsive. 


137 X Q. (Question repeated.) 
A. That is a different kind of a lock—that is all. 


241 Cross-questions 136 and 137 objected to as not being what 
the witness has stated. 


138 X.Q. How are they different? 
Objected to, as the exhibits speak for themselves. 


A. Every man can see that they are different kind of locks. 
139 X Q. Can’t you tell us how they differ? 
Same objection, and as an evident attempt to annoy the witness. 


A. Yes, sir; I sometimes make one of brass and the other of 
metal. 

140 X Q. Did you make them like Exhibit D of brass? 

A. Certainly ; yes, sir. 

141 X Q. And who made those brass castings for you like Exhibit 
D? 

A. I don’t know who made the first. 


Counsel for complainant asks counsel for defendant to show him 
the book produced by Jost. 

Counsel for defendant states that he has offered in evidence two 
pages of the book produced by Jost, and he has no objection to sub- 
mit said two pages to the inspection of the other side; but at the 
last examination of the witness Jost the complainant, William 
Roemer, stated that he would claim the right to examine through 
the whole book ; and counsel for defendant calls upon counsel for 
complainant not to permit his client, the complainant, such im- 
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ao examination of the affairs of Jost, with which complainant 
1as NO concern, and also objects to any reference to Jost’s book in 
the examination of this witness as irrelevant and not cross-exami- 
nation. 
Counsel for defendant produces the book, as complainant’s 
242 counsel has informed him that the remainder of the book is 
to be offered in evidence as complainant’s exhibit and not as 
defendant’s exhibit, but without waiving any right of objection or 
any other right in relation to said book or its use in this examina- 
tion, and now hands counsel for complainant said book. 


142 X Q. Were you present when Mr. Jost entered in his book 


‘the matter inscribed on the fourth and fifth lines of page 6 of Jost’s 


account ? 


Objected to as indefinite, it not appearing which lines complain- 
ant’s counsel ealls the fourth and fifth lines. 


A. No; I see never the book ; I not look in other shops’ books. 


Counsel for complainant now offers in evidence all of Jost’s book, 
excepting pages 5 and 6, and said book is marked Complainant's 
Exhibit Jost Account Book, May 12th, 1884, J. A. 8., ex’r. 


Objected to as incompetent, immaterial, and irrelevant. 


143 X Q. How long did you have dealings with Jost? 

A. I believe so long as I used brass castings. 

144 X Q. What kind of brass castings ? 

A. All kinds that we used for the frame of the bags. 

145 X Q. What castings of brass do you use on the frame besides 
the lock castings? 

A. I use different kinds. I use catches. I use different kinds of 
castings. 

146 X Q. The first casting he made like Exhibit Jost First Plate, 
was that called long-lock plate? 

A. Well, he called not the first long-lock plate. I don’t know if 

he called it lock plate. I don’t know what he called it. 
243 147 X Q. Do you know how that pencil sketch got on page 
7 of Jost’s book ? 

A. No; I don’t know what he put in the book. How can I know 
that ? 

148 X Q. Do you recognize that sketch on page 7 as representing 
any of your articles? 

A. I don’t know what you mean exactly. I cannot tell. 

149 X Q. Do you remember speaking to Mr. Jost about Roemer 
having threatened to sue you ? 
A. I speak to him when le made them, but not to Roemer. 
150 X Q. When was that? 
A. Well, I don’t know when it was. 
151 X Q. About a year ago?” 
A. It must be as long as that. 
152 X Q. As much as two years ago? 
A. I cannot tell how long it is. 
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153 X Q. Is it as much as three years ago that you talked to him 
about it ? 

A. I cannot tell you when it was. 

154 X Q. As much as four years ago? 

A. I cannot tell you about it. 

155 X Q. Did Roemer threaten to sue you ? 

A. Not me. 


Counsel for complainant asks counsel for defendant to state what 
has become of that much of Jost’s book as was contained between 
pages 70 to 99, which pages now appear to have been cut out, and 
which were not cut out when the book was first produced. 

Counsel for defendant calls attention to the fact that complain- 
ant’s counsel, as appears from his last statement, is fully aware that 
said pages were not cut out when the book was first produced, and 
further states that when he was informed on April 22d, 1884, that 
the witness, Edmund Jost, would allow the book to be offered in 
evidence, said Jost gave such permission on condition that he be 

allowed to remove said pages from the book because he had 
244 occasion to refer to them in his business, and said pages were 
thereupon removed by said witness Jost from said book in 


the presence of counsel for complainant and without any objection 


on the part of complainant’s counsel. 

Mr. Turk, who represented counsel for complainant during the 
examination of Edmund Jost and who was the only representative 
of complainant’s counsel at that examination, states that when the 
witness was examined in re:ation to the book and when pages 5 and 
6 were offered in evidence none of the pages were missing from the 
said book ; that when the book was produced at subsequent exam- 
inations all those portions of the book, excepting pages 5 and 6, 
were tied upso that their contents could not be inspected by counsel 
for ‘complainant, and he did not know until to-day, when the cords 
which held those portions of the book together were taken out, that 
aly pages were missing from the book, and he further states that 
he did not see any of the pages cut out from that book. 

Counsel for defendant calls attention to the fact that the exam- 
iner’s clerk was also present at such removal of the pages, and that 
the pages of the book not offered in evidence by the defendant were 
tied up, because as soon as said book was produced the complainant, 
William Roemer, started examining and looking through the whole 
book without regard to the fact that the whole book had not been 
offered in evidence. 

Counsel for complainant also inquires of counsel for defendant 
why the sheet containing pages 119 and 120 has been spirited’ out 
of said book. 

Counsel for defendant docs not know why, how, or when 

245 said sheet was removed from said book, if at all, and has no 

recollection of having previously noticed such alleged re- 

moval until it was just now called to his attention by complainant's 
counsel, 

Counsel for complainant protests against the mutilation of said 
book and calls the attention of the court thereto. 
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Counsel for defendant states that said protest comes too late, as in 
regard to pages 70 to 99, which were removed in the same room in 
which the examination is now going on such, protest should have 
been made at the time of their removal, there being no concealment 
about such removal. 

Counsel for complainant calls attention to the fact that the re- 
moval was made in the absence of complainant’s counsel and com- 
plainant and behind their back,and that it explains the statement 
following complainant’s demand for the book made to-day. 

Counsel for defendant denies that such “ removal was made in theab- 
sence of complainant’s counsel and the complainant and behind their 
back,” and denies the imputation contained in the last statement, as 
it appears that as soon as defendant’s counsel was informed that the 
remnainder of the book, excepting pages 5 and 6, were to be intro- 
duced as complainant’s exhibit he at once produced such book. 


156 X Q. Do you mean to swear that Mr. Roemer never told you 
he would bring suit against you for making locks like Exhibit D1? 
A. Certainly, he was in the shop and told me that I could not 
make this lock, and then he sues Headley, and then I stops to make 
them. 
157 X Q. And was it after Roemer told you that that you went to 
Jost and asked him when he made these castings for you? 


246 A. Yes; at pretty near the same time. 
Cross-examination closed. 
> aes 
: Redirect : 
| 158 Re-D. Q. Did Meeker make any castings for you before 1878 ? 


: A. Oh, ves; long before. 
Recross : 


159 Re-X Q. What kind were they ” 
A. Keys and trimmings. 
: CHAS. KUPPER., 
Sworn before me— 
JOHN A. SHIELDS, Examiner. 


Complainant’s counsel now requests defendant’s counsel to place 
the book, “ Jost account book,” into the hands of the examiner, and 
he does so. 


Adjourned to Wednesday, May 14th, 1884, at 1 p. m. 


247 GrorGeE B. Jenkinson recalled as a witness on the part of 
the defendant: 


1 Q. Have you before testified in this case ? 

A. I have. 

2 Q. Will you please look at the paper I now hand you and tell 
us what it is and what it relates to” 
A. It isa bill of the Manhattan Brass Co., under date of February 
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Exhibit Jenkinson Lock. 


Defendant’s counsel offers in evidence the bill referred to by wit- 
ness, and the same is marked Defendants’ Exhibit Jenkinson Bill, 
May 14th, 1884, J. A. S., ex’r. 


3 Q. And you received locks like Defendants’ Exhibit Jenkinson 
Lock from the Manhattan Brass Co. when ? 

A. On the date of the bill presented (Defendants’ Exhibit Jenkin- 
son Bill). 

4Q. Who are Messrs. T. B. Peddie & Co. mentioned on Defend- 
ants’ Exhibit Jenkinson Bill; is that your firm ? 

A. At that date the firm consisted of T. B. Peddie, George B. 
Jenkinson, and Robert Dod. 

5 Q. The George B. Jenkinson mentioned in your last answer is 
yourself, is it? 


A. It is. 
Cross-examination : 


6 X Q. Where did you get this paper, Defendants’ Exhibit Jenk- 
inson Bill, from? 

A. From a ox dated 1878, in which T. B. Peddie & Co. keep 
their i invoices and bills. 

7 XQ. Can you tell me what the lettens R. W. C., which appear 
in aanell on that bill, mean? 

A. They are the initials of R. W. Chapman, a foreman in that 
_departinent who received the goods, and the R. W. C. are the evi- 

dence to us, ‘T. Bb. Peddie & Co., of the goods being received. 
248 8 X Q. Is that the only evidence you have that the goods 
were received ? 

A. The other evidence of the goods being received was when the 
bill was audited by myself, between the Ist and 20th of the month 
following, which I recognize by the marks on the bill. 

9X Q. To what marks do you refer? 

A. The marks in front of the total amount. (Witness points to 
the pencil marks immediately in front of the figures “ 5400.”) 

10 X Q. Then why did vou say, in answer to question 7, that the 
initials R. W. C. are the evidence of the goods being received ? 

A. Because that is his instructions, and he does not put the initials 
on until after having received the goodsand counted and examined 
them. 

11 X Q. Did you see these goods to which you say Jenkinson bill 
relates, when they were delivered ? 

A. I saw them shortly after they were delivered—not more than 
one day after they were delivered. 

12 X Q. This bill, Exhibit Jenkinson Bill, does not appear to be 
receipted. Can you tell us why it has not been receipted ? 

A. Yes; the Manhattan Brass Co., as most other parties that we 
deal with, ‘send us monthly statements which we pay after checking 
the bills, seeing that they correspond ; then we send check by mail 
and get separate receipts for each month’s transaction. 


2ist, 1878, for 12 dozen extra railroad locks, similar to Defendants’ 
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13 X Q. How many bills did you receive from the Manhattan 
Brass Co. in 1878? 


Objected to as immaterial. 


A. I can’t tell without counting from our books; we get quite a 
number monthly. 

14 X Q. Is this bill which you have produced to-day the first bill 
from the Manhattan Brass Co. to your firm for Exhibit R. R. Locks? 

A. It is, to the best of my knowledge. 
249 15 X Q. And you swear that before the date of this bill no 
locks marked or billed Exhibit R. R. Locks were received by 
‘you from that concern ? 

A. One sample lock with that bill. 

16 X Q. And what does Exhibit R. R. Lock mean ? 

A. The title given to this lock (Defendants’ Exhibit Jenkinson 
Lock) by the manufacturer. 

17 X Q. How do. you know that that is the title of that lock ? 

A. Because they were so billed to us by the manufacturer. 

‘18. X Q. Did you know on 7th of May, 1884, the day you last tes- 
tified here, that locks like Exhibit Jenkinson Lock were given the 
title Exhibit R. R. Lock? 

A. I knew thev were giving some title or mark, but did not know 
that they were called Exhibit R. R. Locks until I looked at the in- 
voice book and hunted up the bill. 

19 X Q. How did the bill tell you what particular kind of lock it 
referred to? 

A. The price was my main guide, and having received others 
afterwards, several bills, and having given orders for such locks, I 
am positive that those are the locks referred toin that bill. (Points 
to Defendants’ Exhibit Jenkinson Lock.) 

20 X Q. Did you look at your orders recently ? 

A. I have not. 

21 X Q. Did you see other bills recently for Exhibit R. R. Locks 
besides the one you produced ? 

A. I have not, but have seen copies of them on our invoice book. 


Last part of answer objected to as not responsive. 


22 X Q. Did you examine more than one invoice book recently 
for that purpose? 
A, I did. 
23 X Q. How many did you so examine? 
A. Two. 
250 24 X Q. And they, in connection with the biil you produce, 
satisfied you that this bill refers to locks like Exhibit Jenkin- 
son lock ; is that it? , 
A. Yes. 


Counsel for complainant calls for these invoice books. 


25 X Q. Did you pay the price, $4.50 per dozen, for only one style 
of lock ? 
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A. I think at that time it was only that style, $4.50, from the Man- 
hattan Brass Co. 

26 X Q. You say, “I think ;” are you sure? 

A. To the best of my knowledge it is so. 

27 X Q. How did you get that knowledge? 


A. From my Maker. | 
28 X Q. Is that the best answer you can give to my last ques- { 
tion? ' 
A. It is. ’ 
20 X Q. Then you did not obtain that knowledge recently, I mean 
the knowledge referred to in your answer to question 26, but did 
obtain it fifty-five years ago, when you were turned loose by your 
Maker ? : | 
Objected to as being a perversion of what the witness has stated. 
A. Obtained it then and have improved on it since, the same I 
am informed of all other human beings. 
Mr. Bernheiia, the representative of the defendant, here remarked, i 
the lawyers are paid so much an hour; and the witness also stated, 
“These are funny questions.” 
30 X Q. How much did you pay in 1878 for the other locks you | 
obtained from the Manhattan Brass Co.? 
A. I do not know, but our bouks will tell. 
31 X Q. What books ? } 
| A. Invoice, day book, and ledger. | 
| 32 XQ. You have no present knowledge on that point, have 
you ? 
251 A. With the multiplicity of goods we buy it would be im- 
vossible for me to recollect. 
33 X Q. Have you any objection to produce these books? | 
A. No. | 
Cross-examination closed. 
Redirect examination waived. ) 
GEO. B. JENKINSON. 
Sworn before me—_ 
JOHN A. SHIELDS, Examiner. } 
Adjourned to Monday, May 19th, 1884, at 11 a. m. 
New York, May 19th, 1884—11 o'clock a. m. 
Met pursuant to adjournment. p 
Present: Counsel for respective parties. 


Mr. Gustav BERNHEIM, a witness produced on the part of the de- 
fendant, being duly sworn, deposes and says: 

1 Q. Please state your name, age, residence, and occupation.° 

A. Gustav Bernheim; age, thirty-nine years; I reside in New 
York city; | am a manufacturer of and dealer in all kinds of ma- 
terial for fancy leather goods. | 
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2 Q. You are a member of the firm of R. Neumann & Co.? 
Objected to as leading. 


A. Lam. 
3 Q. You are the Gustav Bernheim mentioned in United States 
letters patent No. 163,629, of May 25th, 1875, are you? : 


The same objection. 


A. I am. 
252 4 Q. Have you or your firm, R. Neumann & Co., done any 
business in locks for bags similar to the construction of de- 
vice shown in said patent 163,629 ? 

A. We have sold such locks ever since the patent was granted up 
to this day. 

Defendant’s counsel offers in evidence a certified copy of said pat- 
ent 163,629, and the same is marked “ Def’ts’ Exh. Bernheim 1875 
Patent, May 19, 1884, J. A. S., ex’r.” 

5 Q. Are there here present any structures showing how you made 
locks under this patent in 1875 and since? If’so, please point them 
out. 

) A. Here is one structure showing the entire outside shell of the 
ock. 


Witness points to Defendants’ Exhibit Bernheim Model already 
on file with the clerk of this court, and the same is now offered in 
evidence as Def’ts’ Exh. Bernheim Model, May 19, 1884, J. A.S., 
ex’r. 

6 Q. I notice that in Def’ts’ Exh. Bernheim Model the ends of 
the upper case are open, and that end pieces are applied thereto. 
Have you or your firm made such locks of this construction ; if so, 
for how long? 


Objected to as leading. 


A. We made such locks ever since the time the patent No. 163,629 
was granted. 
7 Q. And have you sold such locks ? 


The same objection. 


A. We sold quantities. 

8 Q. Please look at Comp’t’s Exh. Infringing Lock on file with 
the clerk of this court and state whether you recognize said con- 
struction of lock. 

A. I think it is a lock we have been making. 
253 9 Q. Have you made it under any patent? If so, please 
state which. 

A. We made it under a patent, No. 238,037, granted to R. Flocke 
Feb’y 22, 1881, arid assigned to us, I believe. 

Counsel for def’t offers in evidence a certified copy of said letters . 
patent No. 238,037, and it is marked Def’ts’ Exh. Flocke 1881 Pat- 
ent, May 19, 1884, J. A.S., ex’r. 
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A. Perhaps within the last year or two we may have made such 
a lock, although I am not positive about it, but I am very positive 
that, for the first few years we made these locks, we made them all 
like Def’ts’ Exh. Bernheim Model. | 

22 X Q. In 1875 you did not make any lock having the charac- 
teristics specified in the 20th cross-question ? 

A. No, sir. 

23 X Q. Nor in 1876? 

A. Nor in 1876. 

24 X Q. Did you in 1877? 

A. I don’t think so. 

29 X Q. You are a partner of the defendant, David Neumann, 
are you not? 

A. I am. 
257 26 X Q. How long have vou been his partner ? 
A. Since January Ist, 1868. 

27 X Q. When first did you make a lock like Exhibit Infringing 
Lock ? 

A. I couldn’t tell exactly; perhaps a year ago. 

28 X Q. Why didn’t you use locks like Exhibit Bernheim 1875 
Lock in places where you used locks like Exhibit Infringing Locks? 

A. I don’t know. We sometimes make changes in locks. 

29 X Q. But you do not know why you made the change to 
which I refer in my last previous question, do you? 

A. I didn’t know any particular reason. Some people use that 
1875 lock yet and others don’t. 

30 X Q. When first did you make locks like that in Exhibit Neu- 
mann Satchel? 

A. Some time last fall. 

31 X Q. Is Exhibit Neumann First Lock the same kind of lock 
as that in Exhibit Neumann Satchel ? 

A. The Exhibit Neumann First Lock opens with a key and the 
Exhibit Neumann Satchel lock opens by a secret spring. That is 
about all the difference there is. 

32 X Q. When first did you make a lock like Defendants’ Ex- 
hibit Neumann First Lock ” 

A. Both locks were made last fall—Exhibit Neumann First Lock 
early in the fall and the other, like in Exhibit Neumanu Satchel, 
late in the fall. 

33 X Q. When first did you sell such lock ? 

A. In the course of last fall, but very few were sold in the course 
of last fall. 

34 X Q. When first did you sell such locks in larger quantities ? 

A. We never sold them in large quantities until we changed them 
to Exhibit Neumann Lock No. 2. 

35 X Q. And when was that? 

A. Right after New Year’s, 1883. 


258 Cross-Qs. and answers 31 to 35, inclusive, expunged by 
order of July 3lst, 1884. 
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36 X Q. Did you make and sell locks like Exhibit Neumann Lock 
No. 2 in the summer of 1883” 

A. No, sir. 

37 X Q. Did you make and sell locks like Exhibit Neumann First 
Lock in the summer of 1883 ? 

A. I told you before that we sold some in the summer or fall of 
1883. 

38 X Q. Are you sure that you sold some in the summer? 

A. I cannot remember the exact day when we sold the first locks. 
I am sure that we sold them early for the fall trade of 1883. I could 
not tell what date that was without referring to my books, which I 
_will do if requested. 

39 X Q. How would such locks be entered in your books ? 

A. I couldn’t tell you. I do not keep the books and have given 
very little personal attention of late to the lock business, as we are 
engaged in another trade, which requires most of my time. 

40 X Q. Did you look into your books at any time to ascertain for 
the purposes of this suit when first you sold such locks? 

A. I don’t think I did. I believe | was assisted in getting at the 
date by the date of the patent. 


Cross-Qs. and answers 37 to 40, inclusive, expunged by order of 
July 31st, 1854. 


41 X Q. Look at the affidavit purporting to be sworn to on the 
12th of April, 1884, before W. Hauff, notary public, and state 
whether that is vour affidavit. 

A. I signed this affidavit. 


259 The said affidavit, which is on file in the clerk’s office of 

this court, is offered in evidence by counsel for complainant 
and marked Compl’t’s Exh. Bernheim Affidavit of April 12th, 1884, 
May 20, 1884, J. A. S., ex’r. 


42 X Q. Were you present at the time the witness Oswald was ex- 
amined on behalf of complainant in this cause ? 

A. No, sir. 

43 X Q. Were you advised by your counsel of the purport of his 
testimony ? 

A. No, sir. 

44 X Q. When did your counsel first learn from you that you 
made locks like Exhibit Neumann Satchel ? 

A. It was some time since these proceedings were commenced. [ 
don’t know exactly what date. 

45 X @. Was it before or after you made the statement herein of 
March 1, 1884? 


Objected to, as said statement is the statement of David Neumann. 

Counsel for complainant says that he refers to Compl’t’s Exh. 
Def’ts’ First Statement, which bears the signature of this witness, 
and asks the officer to certify that said exhibit is handed to the wit- 
ness in connection with cross-question 45. 

Defen iant’s counsel states that this witness appears on said state- 
ment only as attorney in fact. 
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The examiner’s clerk certifies that said exhibit is presented to 
the witness. 


A. I don’t remember. 

46 X Q. Did you sign that statement? 

A. I signed it as attorney-in-fact for David Neumann. 

47 X Q. Where did you sign it? 

A. Either at my office or at Mr. Hauff’s. I don’t remember. 

48 X Q. At or before the time you signed it, did you ask 
260 Mr. Hauff whether you should include therein locks like those 
on Exhibit Neumann Satchel? 

A. I don’t believe I did. 

49 X Q. Are you certain that you did not? 

A. I don’t think I asked him any questions at all. I knew for 
what lock we were under bond, and didn’t go any further. 

50 X Q. Do you make different sizes of locks like Exhibit Infring- 
ing Lock ? 

A. I am not positive whether we do or not. 

51 X Q. Does vour statement relate to one size only? 

A. These locks are called No. 19, whether they are one or two 
sizes; we don’t change the number, and the statement includes all 
the locks of that description. 

52 X Q. You called yourself the attorney-in-fact for David Neu- 
mann; have you a power of attorney to that effect? 

A. Yes, sir. 


_ 


Counsel for complainant calls for such power of attorney, also for 
defendant’s books to which this witness referred in his answer to X 
Q. 38, and requests that the same be produced before the cross-ex- 
amination of this witness is concluded. 

Counsel for defendant states that he has no objection to the wit- 
ness producing such power of attorney at his earhest convenience; 
and in regard to the books called for defendant’s counsel notes that 
the witness stated in cross-answer 38 that he would refer to his books 
to find out when his firm sold the first locks like Exhibit Neumann 
First Lock, and that such book or books may be referred to for that 
purpose without objection on his part, but states that he will not 
allow an inspection of all or any part of defendant’s books for any 
other purpose unless the court so orders. 


261 53 X Q. Did you have locks like Exhibit Infringing Lock 
on hand at the time this suit was brought? 

A. I don’t know whether we had any on hand or not. We man- 
ufacture these goods to order only, and when we have orders we 
make them. 

54 X 4. If that is true, how is it that Oswald bought them of 
you? 

A. I don’t believe he bought them of us; I cannot find any trace 
of it in our books. It might be, however, that we have an order 
from somebody for ten or twenty dozen, and a man comes in and 
wants a half dozen or a dozen and we give them to hini out of the 
order, replacing them afterwards. 


Cae 


' 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 161 


55 X Q. Did you look in your books for sales of such locks to A. 
F. Eggers? 

A. I did not. 

o6 X Q. Why not? 

A. Nobody wanted me to. 

57 X Q. Mr. Oswald testifies that he bought these locks for A. F. 
Eggers of you, and you testify that you cannot find any trace of that 
transaction in your books. How did you go to work to trace that 
transaction in your books ? 

A. This is the first time I hear that he testified having bought 
those locks for Eggers. I always was under the impression that he 
had said he bought them for himself. 

58 X Q. You did not understand direct question No. 14, which 
will be read to you to convey that information to you, did you? 

A. No, sir. 

59 X Q. Did you or your firm threaten said Oswald with prose- 
cution because of the testimony he has given in this cause? 

A. To the best of my knowledge, I never saw or spoke to Mr. Os- 
wald in my life. 

Answer objected to as not responsive. 


60 X Q. You don’t know of any letter written to him in that con- 
nection, do you? 3 
262 Objected to unless such alleged letter, if any there be, be 
produced. 


A. I don’t. 

61 X Q. Mr. Oswald testifies that he bought locks of you like 
Exhibit Infringing Lock in the year 1882. You testify that such 
locks were only made about a year ago. Is Mr. Oswald mistaken, 
do you think? 

A. I don’t know; I didn’t say it was exactly a year; it may bea 
few months more. 

62 X Q. Did you ever sell locks like Exhibit Roemer Lock Case? 

Objected to as not cross-examination and as immaterial. 


A. Not that I know of. 

63 X Q. Did you ever buy any of Mr. Roemer ? 

The same objections. 

A. Formerly we bought some goods of Mr. Roemer until he re- 
fused to give us credit. Whether any of these locks were included 
in such purchases I am unable to say. 

64 X Q. Do you now deal in locks like Exhibit Neuman Satchel ? 


Objected to as already answered. 

A. No, sir. 

65 X Q. In your affidavit of the 12th of April you refer to patent 
No. 279,733; had you examined that patent before you made that 
affidavit ? 

A. I don’t remember. 

66 X Q. Had you ever seen it before you made the affidavit? 
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A. I saw the patent when we got it. 

67 X Q. Did you examine it when you got it? 

A. I don’t remember. 

68 X Q. Then you couldn’t identify it, even if you saw it, could 

you? 
263 A. Iam acquainted with the general features of the patent. 
[ think I could identify it. 

69 X Q. Is this it? 

A. It looks like it. 

Counsel for complainant offers in evidence a Patent Office copy 
of letters patent No. 279,733, granted to R. Flocke, assignor to R. 
Neumann & Co., and dated June 19th, 1883, and the same is marked 
Complainant’s Exhibit Flocke Loose Clip Patent, May 20, 1884, J. 
A.3., ex’r. 

And counsel calls on def’t’s counsel to produce the original letters 
patent of which said exhibit is a copy. 

Counsel for defendant here shows counsel for complainant the 
original letters patent No. 279,733, and it is consented by both par- 
ties that the Patent Office copy just marked as an exhibit be used in 
the place and stead of said original. 

70 X Q. I notice that in patent 279,733 your firm is described as 
being of New York, while in Defendants’ Exhibit Flocke 1851 As- 
signment your firm is described as being of Newark, New Jersey. 
Please explain how both descriptions are correct. 

A. I never noticed that before, but both descriptions are correct, 
our factory being in Newark and our office in New York. 

71 X Q. Do you sell your goods in New York? 

A. We sell some in New York and some in Newark, but the bulk 
of the frame and lock business is transacted in Newark. 

72 X Q. Do you enter in books in New York what you sell in 
New York? 

A. All our sales are entered in the New York books. 

75 X Q. Do you enter in books in Newark what you sell in New- 


A. We do not keep regular books in Newark at all. All 
264 the transactions are charged in the New York books. In 
Newark we have only memorandums. 

74 X Q. And who keeps these memorandums? 

A. I think Mr. Carl Neumann personaily, although I am _ not 
positive about it. 

75 X Q. Where is he? 

A. In Newark. 

76 X Q. And who keeps your books in New York ? 

A. Our book-keeper; his name is Benedict. I don’t remember 
his first name. I believe it is William. 

Adjourned to Thursday, May 22, 1884, at 10 a. m. 

New York, May 22d, 1884—10 o'clock a. m., 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 
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The cross-examination of Mr. Gustav BernnerM continued 
by A. v. Briesen, Esq.: 

77 X Q. Will you please produce the power of attorney ? 

A. There it is (handing it to complainant’s counsel). 

Counsel for defendant states that as said power of attorney may 
be required on other occasions than the present suit he requests 
complainant’s counsel to consent that the examiner make a certi- 
fied copy of said power of attorney to be offered in evidence in place 
and stead of the original. 

Counsel for complainant consents to the above request, and it is 
agreed that said copy when made shall be marked Compl't’s Exhibit 
Power of Attorney, May 22d, 1884, J. A. S., ex’r. 


Complainant’s counsel offers said power of attorney in evidence. 


260 78 X Q. Did you bring the book which you were requested 


to produce 4 


Counsel for defendant notes that the witness stated that he would 
refer to the book to ascertain a certain date, and not that he stated 
that he would produce any book. 


A. I referred to the book, but decline to produce it. 
79 X Q. Why do you decline to produce it? 

A. By advice of counsel. 

80 X Q. Name that counsel. 

A. Messrs. Van Santvoord & Hauff—both of them. 


Counsel for complainant asks the examiner to certify this record 
immediately to the court, so that an order be made requiring the 
witness to produce said book, or, if not, to have his deposition ex- 
punged from the record. 

Counsel for defendant joins in the request to certify the record to 
the court, in order to have it decided whether this witness is obliged 
to produce his books, but states that the motion to expunge any tes- 
timony from the record is improper, as in case of a witness’ refusal 
to obey a mandate of the court the proper proceeding is to move for 
an attachment, and not to expunge matter from the record. 


I, John A. Shields, examiner, hereby certify that the above is the 
testimony taken before me in this case. 
May 22d, 1884. 
JOHN A. SHIELDS, 


H. B. G. 
Adjourned subject to notice from the examiner. 
266 New York, July 24th, 1884—2 o’clock p. m. 


Met pursuant to notice. 
Present: Wm. C. Hauff, Esq., of counsel for defendant, and A. y, 
Briesen, Esq., of counsel for complainant. 


Mr. Jonn W. Lien, a witness produced on the part of the defend- 
ant, being duly sworn, deposes and says: 


1 Q. Please state your name, age, residence, and occupation. 
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A. John W. Lieb; age, 54 years; I reside in the city of Newark: 
New Jersey; I am interested in the business of J. Lagowitz & Co., 
and superintend the manufacture of travelling bags, and also the 


frames for travelling bags. 

2 Q. Did you ever make any improvements in locks for travelling 
bags or in handles or handle attachments for the same ? 

A. I did. 

3 Q. Please tell us what it was that you so did, and if you have 
any devices here to show, as illustrations, you may refer to them in 
order to show us what you did. 


Counsel for complainant objects to any evidence as to prior pub- 
lic use or sale of complainant’s patented invention on the part of 
this witness, on the ground that neither the answer nor the amended 
answer herein alleges that the invention had been in public use or 
on sale in this country, to the knowledge of this witness, before 
complainant’s invention. 

A. I made a device like Defendants’ Exhibit Lieb Lock B, and 
also a device like Defendants’ Exhibit Lieb Lock A, and also a de- 

vice like Defendants’ Exhibit Lieb Lock C. 
267 The devices referred to by the last witness are offered in 
evidence by defendant’s counsel, and marked, respectively, 
Defendants’ Exhibit Lieb Lock B, Defendants’ Exhibit Lieb Lock 
A, and Defendants’ Exhibit Lock C, July 24, 1884, J. A. S., ex’r. 


4 Q. Please look at Defendants’ Exhibit Lieb Lock B and tell us 
when you first made a device or devices like that exhibit. 

A. Leommenced to make a device like Lieb lock B the last week of 
March, 1877. 

5 Q. Did you ever sell devices like Defendants’ Exhibit Lieb Lock 
B; and, if so, when first ? 

A. Locks like devices of Lieb lock B on bags-were sold by J. 
Lagowitz & Co. about from July Ist, 1877, and subsequent. 

6 Q. When first did you make a device or devices like Defend- 
ants’ Exhibit Lieb Lock A’ . 

A. Icommenced to make a device like Lieb lock A about the 
same time as I did Lieb lock B. 

7 Q. Were devices like Exhibit Lieb Lock A sold? If so, when ? 

A. They were sold about at the same time as the devices like Lieb 
lock Bb. 

8 Q. By whom were these locks like Exhibits Lieb Locks B and 
A sold? 

A. They were sold by J. Lagowitz & Co. 

9 Q. When did you make Defendants’ Exhibit Lieb Lock C ? 

A. I made that, together with another one of the same kind, 
during September, 1877. 

10 Q. What became of that other one of the same kind. as far as 
you know? 

A. The other one was attached toa bag and put in stock with 
other bags and sold. 

11 Q. And when was it that this other one was attached to a bag 
and put in stock with other bags and sold ? 
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A. It was sold within two months after being made. 
268 12 Q Why did you not make more than two devices like 
Defendants’ Exhibit Lieb Lock C? 

A. Because I did not find them as good and practical as the other 
two devices, Lieb locks A and B. 

13 Q. Did you make any experiments in getting up devices like 
Exhibits A and B. And, if so, please point out any devices, if you 
have them here present, showing experiments you made w hile get- 
ting up said devices. 

A. Defendants’ Exhibit Lieb Experiment 2 is one of the experi- 
ments or models. Another, Exhibit No. 1,is in an advanced state of 
construction of Lieb lock A. 

Defendants’ counsel offers in evidence the article referred to by 
witness in giving his last answer, and the same are marked De- 
fendants’ Exhibits Lieb Experiments 1 und 2, July 24, 1884, J. A. 
S., ex’. 


14 Q. Can vou tell us during what period you made the articles 
Defendants’ Exhibits Lieb Experiments 1 and 2? 

A. They were made between the first part of April, 1877, and 
July, 1877. 

15 Q. What does “Pat. Aug. 28, 77,” on Lieb locks A, B, and C 
refer to? 

A. It refers to patents for both, for the device for fastening the 
handle to the lock. 

16 Q. Who is the patentee of those patents? 

A. I am the patentee. 

17 Q. Please look at certified copies of pabente I now show you 
and state whether they are the patents you refer to in your an- 
swer 15. 

A. They are. 

Defendants’ counsel offers in evidence said certified copies of pat- 
ents, and they are marked respectively Defendants’ Exhibits Lieb 
1877 Patent, No. 1 and 2, July 24, 1884, J. A. 8., ex’r. 

269 18 Q. How did you come to make the device Complain- 
ant’s Exhibit Lieb Lock C and the other one like it which 
you made, as you testified ? 

Objected to as immaterial. 


A. I was led to it by the occasional breaking of the ends of the 
lock in fastening the ring which goes around the handle cap into 
the slot contained in the ends, by bending the points down over the 

ridges formed near the slot, which had to be crowded in and turned 
over by the hammer. 

19 Q. When did you first get the idea of making a device like 
Defendants’ Exhibit Lieb Lock C? 


The same objection. 


A. It was about the time I obtained the patents or about the date 
of the patents. (I refer to Lieb 1877 patents, Nos. 1 and 2.) 
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20 Q. How are you able to fix the date as during September, 
1877, that you made Defendants’ Exhibit Lieb Lock C and another 
device like it of the same kind ? 

A. Because my recollections are that they were made shortly after 
the date of the two said patents. 


Cross-examined by A. v. Briesen without waiving objec- 
tions: 

21 X Q. Did you sell that other lock which you say was like Ex- 
hibit Lieb Lock C? 

A. It was sold by J. Lagowitz & Co. 

22 X Q. Did you sell it personally ? 

A. I did not sell it personally. . 

23 X Q. Were you present when it was sold? 

A. I was not present when it was sold, but I recollect that it was 
put in stock with bags containing or having the locks on of the other 
devices as Lieb locks A and 3, which stock was entirely sold during 
the time or after two months after the locks were made and put on 
bags. 


°70 All after and including the words “but I recollect” ob- 
> . 
jected to as not responsive. 


24 X Q. Who sold it? 

A. It was sold by J. Lagowitz & Co 

25 X Q. I wish to know the name of the person who sold it. 

A. I cannot tell the name of the person who sold it, because or- 
ders were coming in from different parties to whom samples were 
sent like Lieb locks A and B, and Lieb lock C looked so much like 
the other two it was not kept separate from the others, and was sold 
along with the rest of the others. I meant to say that it looked 
much like the Lieb lock B. 


All after the words “ who sold it” objected to as not responsive. 
) | 


26 X Q. Who bought it? 

A. I don’t know who bought it. 

27 X Q. Was it sold in Newark or New York ? 

A. All our goods are sold in New York, and especially goods 
which are ordered by mail. 

28 X Q. Was it ordered: by mail ? 

A. I do not know. 

29 X Q. That thing which you say was like Exhibit Lieb Lock 
C was attached to a bag, was it not ? 

A. It was. 

30 X Q. Was Exhibit Lieb Lock C or any of its parts ever at- 
tached to a bag? 

A. It was attached to a frame and taken off again. 

31 X Q. When was it taken off? | 

A. Shortly after it was attached. : 

32 X Q. The other thing which you say was like Exhibit Lieb 
Lock C was attached to a bag, as you testified. What kind of a bag 
was that? | | 
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| A. It was a leather bag, but I do not recollect the exact style 
| of it. 

J 33 X Q. Did you see iton the bag ? 

271 A. I put it on the frame, and then I had the bag attached 


to the frame by same of the bag makers. 
34 X Q. X question 33 repeated. 
A. I did see it on the bag. 
35 X Q. What was the color of that bag? 
A. I don’t recollect the color. 
36 X Q. Can you give us the size of that bag? 


| A. I cannot. 
37 X Q. You say you saw it on the bag. How came you to see 
it there, and where was it when you saw it on the bag? 
A. I came to see it because | examined some of the bags after 
they are finished, and I saw it in the shop before it was put in stock. 
38 X Q. Can you name any person who assisted you in putting 
it on the bag? 
A. I cannot. 
39 X Q. Is every part of the present Exhibit Lieb Lock C now 
in the position in which it originally was in 1877? 
A. It is. 
40 X Q. Even the end rivets on the lock case? 
A. Yes. 
41 X Q. As you compare the appearance internally of Exhibit 
Lieb Lock C with that of Exhibit Lieb Lock b, are you prepared 
it te swear that those parts of Exhibit Lieb Lock C were made in 


1877? | 

A. Iam; and I will also tell the reason why the Exhibit Lieb 
Lock C does not look as old and corroded like Exhibit Lieb Lock 
B, because Exhibit Lieb Lock © was kept in a bag along with 
another lot of articles | made from time to time. 

42 X Q. Do you believe in the solemnity of an oath ? 

A. I do. 

43 X Q. If Exhibit Lieb Lock C had really been made, as vou try 
to make us believe, in 1877, how is it that all those edges of that ex- 
hibit, which are not found in Exhibit Lieb Lock B, look fresh, while 
all those edges which it has in common with Exhibit Lieb Lock B 
look as old as they do in the other exhibit ? 


272 Objected to as assumptive. 


A. I say that all the edges formed by the characteristic of the 

» Lieb lock C do not look new. 

44 X Q. You made an affidavit in this cause in April, 1884, did 
you not? 

A. I think I did, as far as I can recollect. 

45 X Q. How many affidavits do you recollect making in this 
cause? 

A. I think I made two. 

46 X Q. At the time you made the first affidavit in this cause, 
where was Exhibit Lieb Lock C? 

A. At the time I made the first affidavit I did not recollect that 
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the Exhibit Lieb Lock C was in a bag, as stated before, which bag 
I found afterwards in the closet when I looked for some other 
articles. That closet stands on the same floor with our packing- 
room and contains many different articles. 


Adjourned to Thursday, July 31, 1884, at 10 a. m 


New York, July 31st, 1884—10 o’clock a. m. 
Met pursuant to adjournment. 
Present: W. C. Hauff, Esq., of counsel for defendants. 


Defendants’ counsel states that he has received word from the 
witness, John W. Lieb, that it will be impossible for him to come to 
New York on July Slist, 1884, and that defendants’ counsel has 
asked complainant’s counsel to consent to an adjournment to Au- 
gust 7th, 1584, and to extend defendants’ time seven days after Au- 
gust 14th, 1584, and complainant’s counsel has informed defend- 
ants’ counsel that complainant's counsel agrees to such adjournment 
and extension of time on condition that no witness be examined 
between now and August 7th, 1584. 


Adjourned to August 7th, 1884, at 11 a. m. 


273 New York, August 7th, 1884—11 o'clock a. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The cross-examination of Mr. Lies continued by A. v. Brik- 
SEN, Esq.: 

47 X Q. At the time you made your first affidavit in this cause 
did you remember having made such a thing as Defendants’ Exh. 
Lieb Lock C? 

A. I did remember, but I did not know or recollect that Exh. C 
was in existence yet. 

48 XQ. But you knew well enough that you had made it? 

A. I did. 

9 X Q. Did you tell any one that you had made it? 

A. I did not. 

50 X Q. Why not? 

A. Because | thought it of no use. 

51 X Q. Why did you think it of no use? 

A. Because I knew that in certifying or giving testimony of hav- 
ing made an article it would be of no effect unless you can produce 
or show that article. 

52 X Q. How did you acquire that knowledge? 


Objected to as immaterial. 


A. Because I had a little experience in patent litigation. 

53 X Q. Please state that experience. 

A. I was interested in the interference case between Sonnekalb 
and Lieb against J. H. Sessions and also Roulston. 
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54 X Q. Did Mr. Roemer ever notify you that you were infring- 
ing upon his patent, 208,541, which I now show you? 


The same objection. 


274 A. Mr. Roemer told me several times that J. Lagowitz & 
Co. are making locks which he thinks are infringing on some 
of his patents. 
55 X Q. Did he ever tell you that you were infringing that par- 
ticular patent? 


The same objection. 


A. I recollect that he told me that making a lock as J. Lagowitz 
& Co. does infringes on a patent of his, referring to a lock made of 
one piece, and he thinks the construction of that lock interferes with 
that said lock of his. 

56 X Q. Did you understand that that referred to this patent ? 

A. I understood it to refer to the lock made of one piece, because 
he told me that he considered this lock to cover the construction of 
the lock made by J. Lagowitz & Co., as he considered that this lock 
of J. Lagowitz & Co. was like his lock cut in three pieces. 

57 X Q. Do J. Lagowitz & Co. make a lock the end of which is 
constructed like the sketch now shown you? 

A. Not exactly. The end piece which forms the handle fastening 
is put against the edge of the sides of the lock. 


Said sketch is marked for identification “ Lieb Cross-question 57, 
Aug. 7, 1884,” J. A. S., ex'T. ' 


58 X Q. Before making that lock last referred to did you ask Mr. 
Roemer to grant you a license under his patent ? 


Objected to as immaterial. 


A. I did not. 
59 X Q. Were you present when your partner, Mr. Lagowitz, asked 
Mr. Roemer to grant him a license under the patent ? 


The same objection. 


275 A. I recollect of hearing Mr. Lagowitz asking Mr. Roemer 

what he would charge him to make a lock of the construc- 
tion of which I do not recollect as having been specified by Mr. 
Lagowitz. 

60 X Q. Did Mr. Lagowitz see Exhibit Lieb Lock C? 

A. He did not. 

61 X Q. Did you tell him of having made such a lock as Exhibit 
Lieb Lock C; if so, when first? 

A. I did not, because I always made it my rule whenever I made 
anything new not to show it to anybody else until I have found the 
same to be of practical use. 

62 X Q. How was the lock case of Exhibit Lieb Lock C made—I 
mean by stamping or by casting ? 

A. By casting. 

63 X Q. Was it made in an ordivary mould or was the mould 
specially prepared for it? 

22—315 
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A. It was made in the same mould or by the same mould as Ex- 
hibit Lieb Lock B, and was cut off and formed into the shape of 
Exhibit Lieb Lock C, and the handle fastenings belonging to the 
same exhibit were cut off from another lock, which was also like 
Exhibit Lieb Lock B. 

64 X Q. How do you know that the lock case of Exhibit Lieb 
Lock C was cast in the same mould in which the lock case of Ex- 
hibit Lieb Lock B was cast? 

A. Because I took a lock case intended for a lock like Lieb lock 
B and formed tne Lieb lock C from it. 

65 X Q. You are quite sure of that, are you not? 

A. Let ine look at the exhibit. 

66 X Q. I prefer to have you state your recollection of what you 
really did without your looking at the exhibit. 

A. I think I did, as much as I recollect. 

67 X Q. I ubserve in your patent, marked Exhibit Lieb 1877 Pat- 
ent No. 2 (No. 194,556), that the handle-holders are separate pieces 

riveted to a connecting plate, D. Did you ever make and 
276 sell constructions of that kind—that is to say,with the handle- 

holders made of separate pieces—before you united them into 
one piece with the lock case, as shown in Exhibit Lieb Lock B? 

A. I did not. The plate D, to which the handle fastenings C are 
rivetted,as shown in the patent referred to, is meant to be the frame 
of the bag. 

68 X Q. Did you never make, before you constructed locks like 
Exhibit Lieb Lock B, devices like that shown in said patent 194,556, 
where the two handle { fastenings are separate pieces and separately 
rivetted to the frame ? 

A. When I first made the Lieb lock BI made it of one piece, 
lock case and handle fastenings, and applied for a patent for this 
= construction of the handle fastenings, as | thought that of 
the most importance. 


Answer objected to as not responsive. 


69 X Q. Do I understand you to mean by your last answer that 
you had not made a device like that shown in patent 194,556—I 
mean with a separated and separately attached handle fastenings ? 

A. I never did, unless the model for the patent application was 
made by the separate handle fastenings which are not connected to 
the lock case, which I do not surely recollect. 

70 X Q. Who made that model ? 

A. I do not recollect. 

71 X Q. Did you take it to Messrs. Dodge & Son ? 

A. I sent a model and sketches to Dodge & Son, according to my 
recollection. 

72XQ. But you don’t recolleect Low that model was constructed, 
do you? 

A. I cannot surely tell how that model was constructed. ° 
73 X Q. Nor can you teil whether you made it yourself or not? 
A. I do not recollect whether I did or not. 
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277 74 X Q. Where was Exhibit Lieb Lock A kept before you 
attached it to vour affidavit in this cause? 

A. It was kept in the basement of one of our factory buildings, in 
a stock-room. 

70 X Q. Are goods that enter the stock-room in vour factory re- 
corded in any book ? 

A. They are not. 

76 X Q. Then, when you say that when you put a thing in stock 
you simply mean that you sent it to the stock-room without any 
entry being made thereof. Is that it? 

A. We keep no records for goods contained in stock-room where 
we fag trimmings and various kinds of locks. 

7 X Q. Where was the Exhibit Lieb Lock B kept? 

A. We found it in the same stock-room where we kept Exhibit 
Lieb Lock A. 

78 X Q. Who do you mean by “we” in that last answer ? 

A. I mean I. 

79 X Q. Are the handles and handle connections for Lieb Lock 
Bb made at your factory ? 

A. Yes; they were, for which I can show you the tools, if they 
are not used up for some other purpose. 

80 X Q. Have you, then, discontinued making things like Ex- 
hibit Lieb Lock B? 

A. We did discontinue because we found that the handle fasten- 
ings would not be sufficiently strong enough secured to the lock 
ends and frequently broke off. 

81 X Q When did you discontinue making locks like Exhibit 
Lieb Lock B? 

A. I cannot tell the exact time. 

82 X Q. State as near as you can recollect. 

A. I eannot tell. 

83 X Q. Did you discontinue making them in 1877? 

A. No; we did not. 
278 84 X Q. Did you discontinue making them in 1878? 
A. I cannot surely tell whether we did or not. 

85 X Q. What construction of lock took the place of Exhibit Lieb 
Lock B after you discontinued making the latter ? 

A. Locks like Exhibit Lieb Lock A. 

86 X Q. Did you not also, after you discontinued making locks 
like Exhibit Lieb Lock B, make some locks in which the lock cases 
were cast and separate handle-holders placed against their ends? 

A. We did not. 

. Q. Did you ever make locks other than locks like Exh. Lieb 
Lock B and C in which the lock cases were cast? 

A. We made a few locks in which the lock case was cast. 

88 X Q. When? 

A. I think it was during the year of 1877. 

89 X Q. How did they differ from Exh. Lieb Lock B? 

A. The construction of the locks was somewhat different from 
Lieb lock B,as the handle fastenings, which were riveted to the 
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frame, were not connected with the lock case and placed a little dis- 
tance away from the same, and we made only a few of them 

90 X Q. You say that you think these lock cases last described 
were made in 1877. Are you quite certain that they were made in 
1877? 

A. I am. 

91 X Q. What makes you certain ? 

A. Because, to my recollection, they were made. 

92 X Q. Who made your moulds for casting the lock cases ? 

A. At the time of making the moulds we had tool-makers em- 
ployed beside the foreman of the frame shop, and the moulds for 
those various kinds of locks were made by them. One of said tool- 
maker’s name is Frederick Heilman. The name of the other tool 
maker I do not recollect. The name of the foreman is Otto 

Hanko. 
279 93 X Q. Are those two persons still in your employ ? 
A. Frederick Heilman is; Otto Hanko is not. 

94 X Q. I observe on Exh. Lieb Lock B a patent stamp, as fol- 
lows: “ Pat. Aug. 28, 77.” Who made that stamp for you ? 

A. I do not pecollect. 

% X Q. Was it made in your shop ? 

A. It was not. | 

96 X Q. Can vou find from your books the name of the party 
who made that stamp for you ? 

A. I don’t think I can, as it may have been included in other ex- 
penses incurred. 

97 X Q. Do you mean to swear here that with proper efforts you 
would be unable to ascertain the name of the party who made that 
stamp for you 7 


Objected to as already fully and fairly answered. 


A. IL am not sure whether I would be able to furnish that name. 
98 X Q. Will you try to ascertain it ? 
A. I will. 


Adjourned to Friday, August 8, 1884, at 10 a. m. 


New York, August 8, 1884—10 o’clock a. m. 


‘ Met pursuant to adjournment. 
Present: Counsel for respective parties. 


a cross-examination of Mr. Lres continued by A. v. BRIESEN, 
“Sq.: 
99 X Q. Did you ascertain the name of the person who made the 
ore stamp for Lieb lock B? 
. T examined the petty cash book at our factory, in which are 
entered some expenses at our factory, and found an item of 
280 cash paid to Henry Buechlein of two dollars and thirty cents, 
which I think was in part for the patent stamp which ap- 
pears on Exh. Lieb Lock B. 
I also enquired of Mr. Buechlein whether he can recollect or 
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whether he has any records on his books of having made said stamp, 
and he said that during a fire — occurred about that time his books 
were destroyed and he could not recollect of having made said 
stamp. 

I also had a search made for a bill paid October 8, 1877, which 
could not be found. 

100 X Q. Why didn’t you look for bill paid October, 1878? 

A. Because I thought a bill of that date would have no reference 
to the present case. 

101 X Q. You mean it wouldn’t help your friends—the defend- 
ants? 


‘Counsel for defendants calls attention to the fact that both in this 
last preceding question, as also in cross-question 43, counsel for com- 
plainant bas attempted to impute improper motives to this witness 
without any reason or foundation therefor, and that counsel for com- 
plainant has also just now said, “I may do some more of that here- 
after,” and defendants’ counsel protests against such improper man- 
ner of cross-examination and calls upon complainant’s counsel to 
refrain therefrom. 


A. I have no interest in this affair. 

102 X Q. Then what do you mean by saying a bill of October, 
1878, would have no reference to the present case? How do you 
know it would not? 

A. Because we had many stamps made by Henry Buechlein. 

103 X Q. Is that the best answer you can give? 

A. I think it is. 

104 X Q. And now I understand you to testify that you 
281 did not look for a bill of October, 1878, because you had many 
stamps made by Henry Buechlein; am I correct ? 

A. Yes. 

105 X Q. When was that stamp which reads pat. Aug. 28, ’77, de- 
livered to you? I mean the stamp which is reproduced on Exhibit 
Lieb Lock B? 

A. I think it was delivered in September, 1877. 

106 X Q. Are you certain that it was delivered in September, 
1877 ? 

A. I cannot very positively say it was. 

107 X Q. Who did the stamping of these locks like Exhibit Lieb 
Lock B? I mean by stamping putting on the patent stamp. 

A. I don’t remember who did. 

~108 X Q. Who cast the lock cases of locks like Exhibit Lieb 
Lock B? 

A. The first lock cases cast were made by Ballard & Minchin, of 
East Newark. ) 

109 X Q. How long did they do it, and who cast said lock cases 
like Exhibit Lieb Lock B afterwards? 

A. I cannot exactly remember the time for how long they did 
cast, but after they did discontinue to ake them we had them cast 
bv A. Terry & Co., Terryville, Connecticut. 
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110 X Q. Did Terry & Co. use the same moulds that Ballard & 
Minchin had used for lock cases like Exhibit Lieb Lock B? 
A. I don’t recollect whether they did or not. 
111 X Q. If they had not used the same moulds would they have 
charged you for the set they made ? 
A. I can only say that in some cases they have charged J. Lago- 
witz & Co. for moulds and in some cases not—that is, Terry & Co. 
112 X Q. Why did you go from Ballard & Minchin to Terry & 
Co. regarding your work ? 
A. Because we were not satisfied with their work. 
1138 X Q. What ailed it? 
A. Because they were not satisfactory. 
282 114 X Q. In what respect, | want you to tell me? 
A. Various causes. 
115 X Q. State the same. 
Objected to as ent*rely immaterial. 


A. Do you want that question answered ? 
Answer objected to as not responsive. 


116 X Q. Question repeated. 

A. Because the casting was not smooth enough and not uniform 
in thickness. 

117 X Q. Was the lock case of Exh. Lieb Lock B cast by Ballard 
W& ‘eo or by Terry & Co.? 

\. (Witness examines the exhibits which are handed him bv com- 
plainant’s s counsel and says:) I think it was cast by Ballard & Min- 
chin. 

118 X Q. Was the lock case of Exh. Lieb Lock C, which I now 
hand you, made by Ballard & Minchin or by Terry & Co. ? 

A. I cannot tell whether it was or not. 

119 X Q. Compare the lock case of .Exh. Lieb Lock C with that 
of Exh. Lieb Lock B, and state whether they appear to be cast in 
the same mould. 


The exhibits are handed to the witness, who examines them. 


A. I cannot tell. 

120 X Q. Has the lock case of Exh. Lieb Lock C the defects which 
Ballard & Minchin’s lock cases had and of which you say you com- 
plain? 

A. I cannot say whether it has, because the case has been fin- 
ished. 

121 X Q. I understand you to swear here that a comparison of 
the two lock cases of Exhs. Lieb Lock C and Lieb Lock B does not 
enable you to say that they were cast in the same mould; am | 
right? 

A. It does not enable me to say they were cast in the same mould, 
because the present shape of Exh. Lieb Lock C, or rather the ends 

of the same, were filed out by me from a lock case like Exh. B. 
283 122 X Q. Were the two holes near the ends of the lock 

case of Exh. Lieb Lock C—I mean the holes which are not 
filled with the rivet pins—formed by casting or drilling ? 
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A. I cannot say whether they were or not. 
123 X Q. Were the two holes near the ends of the lock case of 
Exh. Lieb Lock B formed by casting or drilling? 


Objected to as indefinite, as there are four holes near or at the 
ends of the lock case of Lieb lock B. 


A. I think they were formed by casting. 

124 X Q. Was Exh. Lieb Lock B ever attached to a bag ? 

A. I cannot say whether it was or not. 

125°X Q. Then how do you account for the creases or scratches 
which appear on the upper surface thereof, near the innermost rivet 
holes? 

A. The lock case B may have been attached to a bag or a frame, 
and the creases or filing on the holes may have been caused by 
filing off the head of the rivet in taking the lock off of the frame. 

126 X Q. Do your books show when you first gave out this work 
to Terry & Co.? 

A. I don’t know. 

127 X Q. Do they show when you first received such work from 
them ? 

A. I suppose they do. 

128 X Q. Can you tell from a comparison of Exhs. Lieb Lock C 
and Lieb Lock B, which I now hand you, whether the key-holes 
were produced by the same instrument or not? 

A. I cannot say, because in some cases the key-holes were filed 
out to make more room for the key. 

129 X Q. Was Terry & Co.’s work satisfactory to you’ 

Objected to as immaterial, as merely an attempt to pry into the 
witness’s private business. 


284 A. In some cases they were. 

130 X Q. Do I understand you to say that Exh. Lieb Lock 
C was made from two locks like Exh. Lieb Loek B or only from 
one? What is your recollection on that point? 

A. I think it was made from two. 

131 X Q. But you are not certain, are you? 

A. 1 think it was made from two, for if it would have been made 
from one the place caused by cutting the same in two would not 
have made the lock the same length as it is now. 

132 X Q. When was Exhibit Lieb Lock C taken off the frame? 

A. I think it was taken off in September or October, 1877? 

133 X Q. Why was Exhibit Lieb Lock C taken off the frame ? 

A. I cannot recollect the cause. 

134 X Q. Who took Exhibit Lieb Lock C off the frame? 

A. I took it off myself. 

135 X Q. Who put the rivet pins in the ends of the lock case of 
Exhibit Lieb Lock C? 

136 X Q. At the time Exhibit Lieb Lock C was on the frame 
were the rivet pins which now appear on the ends of its lock case 
passed through the frame, or did they rest on it simply? 
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A. I have to see the exhibit. ) 

137 X Q. I will show it to you, holding it in my hand. Can’t 
you tell from your recollection ? 

A. Iam near-sighted. I have to see it close. : 

138 X Q. Can’t you tell from your recollection how many rivet 
pius connected Lieb lock C to the frame? 

A. I cannot tell from recollection without seeing the lock close. 

139 X Q. At the time you took Exhibit Lieb Lock C off of thie 
frame, just tell us exactly what you did. 

A. I cannot remember any particulars aside from taking off the 

lock. 
285 140 X Q. You have testified that you put the rivet pins 
into the ends of the lock case of Exhibit Lieb Lock C. What 

did you put them in for? | 

A. I put them in for the purpose of keeping the lock case and 
the parts containing the handle fastening close together on the 
frame. 

141 X Q. Now, take Exhibit Lieb Lock C into your hands and 
tell us whether the lower ends of these rivet pins had or had not 
passed through the frame. 


Witness examines the exhibit. 


A. They might have passed through the frame and at the same 
time not have been riveted to the frame. 

142 X Q. We are not here to guess, and I did not ask you what 
might have been; I ask you as to the fact enquired about. 


Objected to as immaterial. 


A. What I say is as near as I am convinced of. 
143 X Q. Of what are you convinced ? 


Objected to as indefinite. 


A. I am convinced, as far as my recollections go, of all what I 
have stated. 

144 X Q. How did the handle fastenings of things like Exhibit 
Lieb Lock B break off and where did they break off? 

A. Some of them, or rather the part into which the ring is fast- 
ened, broke during or while striking over the ends of the ring; 
some broke off during the time of using the bag to which the lock 
was fastened ; they broke off, when the bag was in use, at the place 
where they enter the slot on the lower part. 

145 X Q. Who, if any one, assisted you in making Exhibit Lieb 
Lock C? 

A. Nobody did, to my recollection. 

146 X Q.:' Who saw it first? 

A. I did not show it to anybody. 
286 147 X Q. Where did you make it? 

A. I made it in our frame-shop, where I often make ex- 
periments, by my own hands, as I am enabled by having learned 
the business of lock-making. 
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148 X Q. Did you recently speak to Otto Hanko about locks like 
Exhibit Lieb Lock C? | 

A. I did, some weeks ago, in the presence of Mr. Faber du Faur. 

149 X Q. Why did you speak to him at that time? 

A. I wanted to strengthen my memory whether he had seen or 
whether he did know that I made the lock Exhibit C. 

150 X Q. Did you ask him to make an affidavit? 

A. I did not; I merely asked him whether he did see the lock 
Exhibit C. 

151 XQ. Did you make several efforts to find Hanko? 

A. I went to the factory where he was employed with the in- 
tention to ask him about different matters. I solicited him to 
come down to the office, and he sent reply that he had no time to 
see me. : 


Answer objected to as not responsive. 


152 X Q. When you finally went to see him why did you take 
Mr. Faber du Faur along? 

A. For no particular reasons, as Mr. Faber du Faur came over to 
our factory, at East Newark, to see me about some private matters, 
and atthe same time l intended to go over to Newark; I asked him 
whether he would go along with me, so we stepped into Rilev & 
Osborne’s oflice, where we sat down, and then upon calling Mr. 
Hanko to the office I suppose Mr. Faber du Faur has heard the con- 
versation between me and Mr. Hanko. 

153 X Q. If you knew that what you testified to to-day and yes- 
terday is true, why did you go to Hanko? 

A. Because it might have been possible that he saw me making 

the lock C. 


287 154 X Q. Have you recently spoken to F. Heilman on the 
subject ? 
A. | did. 


155 X Q. What did you do that for? 

A. I wanted to see whether he had seen me making the lock, or 
knew anything about it without my knowledge of it. 

156 X Q. Have you recently spoken to sundry other persons on 
that subject? 

A. Not to my recollection. 

157 X Q. To your present best knowledge, information, or belief, 
who was the first person beside yourself who saw Exhibit Lieb 
Lock C? 

A. After having found the same I took it to Mr. Charles Neu- 
mann and told him what I had found recently among some other 
articles. I think he was the first person who saw it. 

158 X Q. To your present best knowledge, information, and belief 
who was the first person who saw the counterpart of Exhibit Lieb 
Lock C, besides yourseif? 

A. I think nobody did except the bag-maker who attached the 
bag to the frame, but the particular construction of the lock might 
have escaped his notice, as it looked so much like the other lock, Ex- 
hibit B. 
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159 X Q. Did you ask the bag-maker? 

A. I did not; therefore I say it might have escaped his particular 
notice. 

160 X Q. Why didn’t you ask him? 

A. Because I saw no reason for it. 

161 X Q. Who was that bag-maker? 

A. I don’t recollect. 

162 X Q. Is he still in your employ ? 

A. I do not know, as | said that I don’t recollect who it was. 

163 X Q. Can you give me the names of the bag-makers who were 
in your employ in September, 1877? 

A. I cannot by memory. 
288 164 X Q. Will your books give their names? 
A. They may if the pay-roll of that year is in existence 

vet. 
165 X Q. Who has charge of your books—I mean the books that 
would show when Terry & Co. first furnished you with castings—and 
also the pay-rolls? 

A. Nobody in particular has charge of our old books. 

166 X Q. Are they in your possession ? 

A. A few of them. 

167 X Q. Where are the others—I mean those which are not in 
your possession ? 

A. Some of them are amongst other old stuff, or may be in the 
closet. 

168 X Q. And in whose possession is that old stuff and that which 
is in the closet? 

A. No particular person has charge of that. 

Answer objected to as evasive. 


169 X Q. Who owns that old stuff and that which is in the 
closet ? 

A. I suppose J. Lagowitz & Co. 

170 X Q. You are one of the partners in that firm, are you not? 

A. I am not a regular partner, but have some interest in their 
manufacture of bags and frames. 

171 X Q. Are you a special partner ? 

A. Iam not. 

172 X Q. Whe compose the firm of J. Lagowitz & Co., the owners 
of said books? 

A. The present firm is composed of Mr. J. Lagowitz, Mr. Ascher 
Loovis, and Arnold Tanzer. 

173 X Q. When did Ballard and Minchin first make or furnish 
you with cast-lock cases like that on Exhibit Lieb Lock B? 

A. I think it was in June, 1877. 

174 X Q. What makes you think it was in June, 1877? 

A. Because I recollect to my best knowledge that it was several 
months before | received my patents—number 194,555 ands also 

194,556. 
289 175 X Q. Who made the casting of Lieb Experiment 1? 
A. I don’t recollect who did. 
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176 X Q. Who made the casting of Lieb Experiment 2? 

A. I think it was made by Mr.Stivers, who keeps a brass foundry 
in Newark. 

77 X Q. Was or was not the lock ease of Exhibit Lieb Lock C 
made in the same mould in which Exhibit Lieb Lock B was cast? 

A. I cannot tell whether it was or not. 

178 X Q. Was or was not Lieb Experiment 2 cast in the same 
mould in which Exhibit Lieb Lock B was cast? 

A. It could not have been, as the Exhibit Lieb Experiment No. 
2 was one of the first models made which was intended to be finished 
into a model to be used for castings. 

179 X Q. Is not Exhibit Lieb Experiment 2 cast ? 

A. It is cast of brass or composition. 

180 X Q. Can you give us any ideaas to when Exhibit Lieb Ex- 
periment 1 was made, and by whom, and for what purpose ? 

A. I cannot exactly tell. 

181 X Q. What is your best recollection on that subject ? 

A. I cannot recollect any more than that I have made experi- 
ments at various times,among which is included Lieb Experiment 1. 

182 X Q. Was not Lieb Experiment 1 made to be, when finished, 
substantially like Lieb lock A? 

A. It was not, because it was not heavy enough for that purpose, 
as it would not have admitted to make the recess in the center of 
the lock. 

183 X Q. Is not Exhibit Lieb Experiment 1 an advanced state of 
construction of Lieb lock A? 

A. I do not consider it so 

184 X Q. Why not? 

A. Because it is not of the same shape as Exhibit Lieb Lock 

A. 
290 185 X Q. I understood you to testify on your direct exam- 
ination that Exhibit Lieb Experiment 1 is in an advanced 
state of construction of Lieb lock A. I must have misunderstood 
you, must I not? 

A. I meant it to be so in eqnnection with a lock made at that 
time, something like Exhibit Lieb Lock A. 

186 X Q. Then Exhibit Lieb Experiment No.1 is an advanced 
state of constructton of Exhibit Lieb Lock A, is it not? 

A. It is an advanced state of construction on a lock which we 
made previous, before we made locks like Exhibit Lieb Lock A, of 
similar kind. 

187 X Q. Question repeated. 


Objected to as already answered. 


A. Not exactly. 

188 X Q. Which was made first, Lieb Lock Experiment No. 1 or 
a lock like Lieb lock A? 

A. Lieb lock experiment No. 1. 

189 X Q. About when was experiment Lieb lock 1 made? 

A. I do not recollect now. 

190 X Q. Who made the moulds for the casting for that exhibit? 
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A. I do not recollect. 

191 X Q. Was that exhibit cast by Ballard & Minchin ? 

A. I don’t know; I can’t tell. 

192 X Q. Was Exhibit Lieb Experiment 1 cast by Terry & Co.? 

A. I cannot tell. 

198 X Q. As you compare Exhibit Lieb Lock C with Exhibit 
Lieb Experiment 1 and with Exhibit Lieb Lock B, are you still 
certain that the lock case of Exhibit Lieb Lock C came from a cast- 
ing like that in Exhibit Lieb Lock B? 

A. [am not. 

JOHN W. LIEB. 

Cross-examination closed. 

Recess taken till 1.45 p. m. 

291 1.45 p. m., after recess. 

Counsel for defendant notes on the record that after the 
adjournment for lunch at the close of the cross-examination the 
witness informed defendant’s counsel that he, the witness, was too 
indisposed to proceed with the examination, as said witness was 
suffering severely from a headache, and defendant’s counsel there- 
fore suggests an adjournment until Monday, the 11th inst., at 11 
a.m. 

Counsel for complainant states that he is ready to proceed or to 
adjourn, as counsel for defendant may select, but suggests that if the 
witness is so ill he should sign his deposition as far as it has been 
taken, so that it may not be lost should his illness prevent his further 
examination by complainant’s counsel. 

Counsel for defendant agrees to the signing of the deposition by 
the witness, but states that his right to redirect is not to be thereby 
shut off. 


Adjourned to Monday, August 11, 1884, at 11l/a. m. 


New York, August 11th, 1884, 11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The redirect examination of Mr. Lies by Wm. C. Havrr, 
Esq.: 
194 Re-D. Q. Do you know who made for you castings like that 
in Defendants’ Exhibit Lieb Experiment and when first they made 
such castings for you? 


Objected to as already answered in answer 180 and answers 191 
and 192. 


292 A. Yes, I do. Ballard & Minchin furnished us with cast- 
ings like Exhibit Lieb Experiment 1, September 24th, 1877, 
of malleable iron, and previous to that date, from May 2d, 1877, up 
to the date of September 24th, 1877, of grey iron. 
195 Re-D. Q. How did you ascertain such dates ? 
A. I ascertained those dates by examining the books of J. Lagowitz 
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& Co., which contain bills for goods furnished to them by Ballard 
& Minchin. | 

196 Re-D. Q. Is the Defendants’ Exhibit Lieb Experiment 1 of 
malleable iron or of grey iron? 

A. It is of malleable iron. : 

197 Re-D. Q. In your direct answer 14 I understand you to say 
that Defendants’ Exhibit Lieb Experiment 1 was made between the 
first part of April, 1877, and July, 1877, and in your redirect an- 
swers 194 and 196 you say that Ballard & Minchin furnished you 
with castings like Exhibit Lieb Experiment 1, of malleable iron, 
September 24th, 1877. Please state how you wish said statements 
to be understood. 

A. When I stated that the Experiments No. 1 and 2 were made 
between the first part of April, 1877, and July, 1877, I meant that 
the Exhibit Lieb Experiment No. 1 was of the same construction 
as Exhibit Lieb Experiment No. 1, and only showing the style of 
it aside from the material of which it is made. 

198 Re-D. Q. In answer to cross-question 193 you stated that as 
you compare Exhibit Lieb Lock C with Exhibit Lieb Experiment 
l and with Exhibit Lieb Lock B, you are not certain that the lock 
case of Exhibit Lieb Lock C came from a casting like that in Ex- 
hibit Lieb Lock B. Please now examine said Exhibits Lieb Locks 
C and B and Exhibit Experiment 1 and state your knowledge on 
that subject. 


Objected to as already answered to cross-question 193 and as in- 
competent if seeking a contradiction of that answer. 


293 A. Iam convinced by having looked at the books which 

contain bills of Ballard & Minchin, and find that they have 
furnished J. Lagowittz & Co. with locks of malleable iron on Sep- 
tember 24th, 1877, and the Exhibit Lieb Lock C—that is, the lock 
case separate—is made of malleable iron, and the end pieces were 
made of grey iron, and the lock case of Exhibit C resembling the 
experiment No.1, and being of the same material I can surely 
tell that lock case of Exhibit Lieb Lock C is constructed from the 
same pattern as experiment No. 1. 

199 Re-D. Q. How are the letters and figures “ Pat. Aug. 28, ’77, 
put on locks in the manner in which they appear on Exhibits Leib 
Locks B and C? 

A. They are stamped on the same by a stamp. 

200 Re-D. Q. During what period of construction of the locks are 
those words and figures usually stamped on? 

A. They were generally stamped before they were fastened to the 
end pieces of the lock, and in some cases after—before the handle 
was put in. 

201 Re-D. Q. Have you found the stamp which was used for 
stamping those words and figures; and, if so, will you produce it ? 

A. I have found it and will now produce it. 
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Defendants’ counsel offers the same in evidence as Defendants’ 
Exhibit Leib Stamp, Aug. 11, 1884, J. A. S., ex’r. 
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202 Re-D. Q. In your direct answer 13 [ understand you to state 
that Defendants’ Exhibit Lieb Experiment 1 is in an advanced 
state of construction of Lieb lock A, and in cross-answers 183 and 
184 I understand you to say you do not consider Lieb experiment 
1 an advanced state of construction of Lieb lock A. 

A. Because it is not of the same shape as Lieb lock A. 
294 —. Will you please explain this apparent contradiction ? 


Objected to as already answered to cross-question 185, and as tn- 
competent if seeking a contradiction of that answer. 


A. When I stated that Lieb experiment No. 1 was in an ad- 
ranced state of construction on Lieb lock A, [ meant this only Lo 
refer to the general character and style of the lock, and the lock 
Exhibit Lieb Lock A is made and stamped up of sheet metal. This 
stvle of lock was first made by us of castings, after which or from 
which Lieb experiment No. 1 was made and considered by me as 
being of an advanced state of construction on the same. 

205 Re-D. Q. In your cross-answer 140 you state you put the rivet 
pins into the ends of the lock case of Exh. Lieb Lock © for the pur- 
pose of keeping the lock case and the parts containing the handle 
fastenings close together on the frame. Will said pins accomplish 
such holding together without being clinched or not? 


Objected to as immaterial. 


A. Those rivet pins were put on there for the purpose of keeping 
the lock case and handle fastenings together, more particularly length- 
wise, and acting hereby as what we term in the trade as steady pins. 

204 Re-D. Q. And to act as steady pins must they be clinched 
not? 


Objected to as leading. 


A. They need not to be clinched, as the rivet which passes through 
the lock case and the handle piece and also the frame will hold 
them both to the frame of the bag. 
295 205 Re-D. Q. How is it that said parts in Exhibit Lieb 
Lock C appear to be bright or uncorroded, if at all? 


Objected to as already answered to X Q. 41 and as incompetent 
of seeking a contradiction of that answer. 


A. The bolt fastened into the lock frame is made of a superior 
kind of sheet iron, which is not subjected so much to corrosion as 
the other part of the lock or the lock case, and the Exhibit Lieb 
Lock C was kept as [ found it in a bag, stored away in a closet, 
which closet stands on the first floor of our factory, where the bag 
was not so much exposed to the damp air, which causes corrosion 
in general. 

206 Re-D. Q. In your cross answer 67, which the examiner will 
please read to you, referring to your patent 194,556, | understand 
you to say that you never made and sold constructions with the 
handle-holders made of separate pieces before you united them into 
one piece with the lock case, as shown in Exhibit Lieb Lock B. Did 
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I not understand you to say also that you made and sold a device 
like Exhibit Lieb Lock C, and in this device are not the handle- 
holders made of separate pieces before you unite them with the lock 
case ? 


Objected to as leading and suggestive, and also as it is not true, 
as stated in the question, that the witness has testified that he sold 
a device like Exhibit Lieb Lock C, and therefore as wholly incom- 
petent and.without foundation. Counsel for comp’t here refers to 
answers 22 and 23 


‘A. When I said that I never made and sold devices like patent 
194,556, with handle fastenings separated from the lock case, I 
meant that statement to refer to the said style as specified in the 
patent description and drawing, and not to the lock which was in 
the bag like Exhibit Lieb Lock C, and sold. 


296 Counsel for comp’t objects to the words “and sold” 
the above answer as being, at best, hearsay. 


Redirect is closed. 
Recross by A. v. Brigsen, Esq. : 


207 Re-X Q. What makes you swear that that lock was sold; 
what knowledge have you *‘ 

A. My knowledge l sol from knowing that the bag was put 
in stock with other bi ags, and at that time our orders were so many 
for bugs with locks of the several devices of Exhibit Lieb Lock A 
and B that we could not keep a stock of them but for a short time, 
and the bag which contains the device like Exhibit Lieb Lock C 
was put with the other bags. I came to the conclusion that it was 
sold with them. 

208 Re-X Q. Where do Lagowitz & Co. keep their store ? 

A. Their store is now kept at 511 Broadway, in New York city. 

209 Re-X Q. Did they have a store in New York in 1877? 

A. Yes, they did. 

210 Re-X Q. You know of your own personal knowledge, do you 
not, that that bag which you say had a lock like Exhibit Lieb Lock 
C is not now in possession of J. Lagowitz & Co.? 

A. As far as my knowledge is, it is not. 

211 Re-X Q. Do you swear that it is not? 

A. I do, because 


Counsel for comp’t objects to any explanation of the answer “ I 
do,” and calls the attention of the court to the reckless swearing of 
this witness in view of his previous answers in which he stated that 
he had no personal knowledge of the selling of this bag, and asks 
the court to measure the testimony of this witness by this last an- 

swer. 
297 Counsel for def’ts calls the attention of the court to the fact 
that the witness was interrupted by complainant’s counsel in 
the giving of his last answer, and that upon such interrupted answer 
complainant’s counsel unjustifiably imputes to the witness “ reckless 
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swearing,” and, furthermore, calls the attention of the court to the 
fact that complainant’s counsel has on previous occasions, without 
apparent cause, attempted to impute improper motives to this wit- 
ness, and counsel for def’ts informs the witness that he has a right 
to give any explanation he may see fit toexplain his position before 
the court, and now requests the witness to complete his interrupted 
answer. 


Witness continues his answer: Because I am positive that it has 
been sent off with goods sent from our factory. 

212 Re-X Q. Sent from your factory where—to the store or to 
customers? 

A. ‘To customers. 

213 Re-X Q. To how many customers was it sent? 

A. What is meant by was it? . Is it meant in combination with 
the other bags? 

214 Re-X Q. Any way you like. What I want to know is, to how 
many customers was the bag sent which you have sworn was sold 
and which you have also sworn contained a lock like Exh. Lieb 
Lock C? 

A. It could have been sent only to one customer, as there was 
only one bag of it which contained a lock like Exh. Lieb Lock C. 

215 Re-X Q. And it is not now in Lagowitz’s store, is it? 

A. It cannot be there, as I said it was sent from the factory to a 
customer. 

216 Re-X Q. You swear, of your own knowledge, do you not, that 

it was sent from the factory to a customer ? 
298 A. I derive my conclusion that it was sent to a customer 
from the fact that from the time it was made and put in stock 
the said stock was sold and cleaned out during the time of two 
months after—of about two months after. 

217 Re-X Q. Who cleaned out that stock? __.” : 

A. It was cleaned out by the person who had charge of sending 
the goods away to customers, and I generally went around in the 
stock-room to see what accumulation there would be. 

218 Re-X Q. Will vou condescend to give us the name of the per- 
son who cleaned out that stock ? 

A. I do not recollect the name of the person. 

219 Re-X Q. Can’t you find from your books who that cleanly in- 
dividual was ? 

A. I do not know whether we have books in possession yet which 
contain the names of those employed at our factory at that time. 


Counsel for defendants objects to the use in the question of the 
words “ cleanly individual ” as being an attempt to misconstrue what 
the witness has said. 

Counsel for complainant regrets to know that defendants’ counsel 
appears to doubt the correctness of the description of that individual 
as contained in the question and is perfectly willing that the ques- 
tion be amended by substituting uncleanly for cleanly if such would 
suit defendants or the witness better. 

Counsel for defendants states that his views are upon the record. 
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220 Re-X Q. Is all the testimony which you have given in this 
cause as true as your sworn statement, that a bag having a lock 
thereon like Exhibit Lieb Lock C was, to your knowledge, sold by J. 
Lagowitz & Co. within about two months from September, 1877 ? 

A. According to my best knowledge and belief, it is. 
299 221 Re-X Q. That particular bag was not sold in January, 
1878, was it? 

A. It could not have been sold in January, 1878, as it was sold 
during the titne, as I stated, or sent to one of our customers. 

222 Re-X Q. That particular bag was not sold in the year 1878, 
was it? 

A. It could not have been sold during the year of 1878, as I 
stated before that it was sent to one of our customers during the 
time stated. 

223 Re-X Q. It was not sold in 1879, was it?’ 

A. I consider this question answered before in my previous an- 
swers. 

224 Re-X Q. It was not sold in December, 1877, was it ? 

A. I consider this question answered in my previous answers. 

225 Re-X Q. Well, answer this question again: Was or was nota 
bag having thereon a lock like Exhibit Lieb Lock C sold, to your 
knowledge, by J. Lagowitz & Co. in the month of December, 1877? 

A. It was not, according to my knowledge and belief. 

226 Re-X Q. Was there such a bag and such a lock thereon sold 
by J. Lagowitz & Co. in November, 1877 ? 

A. It might have been sold in November, 1877, or October, 1877. 

227 Re-X Q. Is that the best answer as to that alleged fact which 
you can make? 

A. No; I say it must have been sold during the time of those 
two months mentioned. 

228 Re-X Q. Then it was not sold in September, 1877, was it? 

A. I don’t think it was sold during September, 1877. 

229 Re-X Q. But you know it was made in September, 1877, do 
you not? 

' A. It was made, according to my knowledge, during the last 
week of September, 1877. 

300 230 Re-X Q. You mean between the 23d and the 30th days 
of September, 1877; is that it? 

A. I don’t mean between the 23d of Septemher, 1877, because I 
did not have the castings on that day from which the lock was 
made, which castings we received, according to the bill, from Bal- 
laud & Minchin on the 24th of September, 1877. 

231 Re-X Q. Where is that bill ? 

A. The bill I inquired for at our store, where the bills are kept, 
and, on search for it requested by me, was told that it could not be 
found: but I have found a record of it in a bill book of yours, which 
I now produce for inspection and which, on page marked 224, con- 
tained the following entry: “September 24, 1877, Ballard & Min- 
chin, 16 pieces of malleable lock frames, 64 cents.” (Said book is 
handed to complainant’s counsel and inspected by him and offered 
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in evidence by him, and le asks the officer to mark it as an exhibit 
in the cause.) 

Defendants’ counsel states that he has no objection to the witness 
offering said book in evidence, provided the witness has the author- 
ity to leave said book here in court. 

The examiner marks the book Comp’t’s Exh. Lieb Book, Aug. 11, 
1884, J. A.S., ex’r, and allows the exhibit to go in the custody of 
the witness, the said exhibit to be produced before said examiner 
when called for. 


252 Re-X Q. Is that entry of Sept. 24, 1877, the first entry you 
find of malleable lock frames obtained from Ballard & Minehin ? 

A. It isof malleable lock frames. There is previous dates of bills 
of grey iron locks. 

233 Re-X Q. By grey iron locks I suppose you mean locks like 


Exh. Lieb Lock B? 


A. I do. 
301 234 Re-X Q. You are quite positive Exh. Lieb Lock B is 
grey iron and not malleabie, are you not? 
A. Iam. 


Hor 


255 Re-X Q. What makes you so positive of it? 

A. Because | handled many of those locks during the time they 
were made and consider myself to be able to judge grey iron from 
malleable iron. 

236 Re-X Q. How do you tell that difference ? 

A. Grey iron has generally a smoother appearance than malleable 
iron on its surface. 

237 Re-X Q. Is it not also more brittle? 

A. It is also more britile. 

238 Re-X Q. And you swear positively as an expert in those mat- 
ters that Exh. Lieb Lock B is grey iron? 

A. I do. 

239 Re-X Q. Did you ever have things like Exh. Lieb Lock B 
made of malleable iron? 

A. According to my recollections, we never had locks like Exh. 
Lieb Lock B made of malleable iron. 

240 Re-X Q. You knew that well enough last Friday, didn’t you? 
A. Yes. 

241 Re-X Q. Your Exh. Lieb Lock C is made of malleable iron, 
it not? 

A. Yes. 

242 Re-X Q. That is quite certain,-is it not? 

A. Yes. 

243 Re-X Q. You knew that well enough last Friday, didn’t you? 
A. I was not positive of it. 

244 Re-X Q. Why not? Couldn't vou tell at a glance? 

A. I could not tell. 

245 Re-X Q. How can you tell now? ‘ 

A. Because | compared the locks closer and found that result. I 

also was strengthened in this by the item I found of Ballard & 

Minchin in our bill book, dated Sept. 24, 1877. 
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302 246 Re-X Q. Does that entry show you that Exh. Lieb Lock 
C has a malleable case—a fact, as you testified just now, you 
could not tell on Friday last? 

A. When I looked at the item of Sept. 24th, on finding the book 
since Friday last, it came to my mind that I made Exh. Lieb Lock 
C of malleable iron, as if it would have been made of grey iron and 
its edges would have been reduced to such a thickness as the mal- 
leable iron is it would have easily broken in fastening onto the 
frame. 

247 Re-X Q. Was Exh. Lieb Lock C while on a frame operated 
in connection with a catch that entered the lock ? 

A. I do not recollect whether it was or not. 

248 Re-X Q. Was the frame that carried Exh. Lieb Lock C ex- 
actly like the frame which carried the counterpart of Exh. Lieb 
Lock C? 


Objected to as immaterial. 


A. I think it was, according to my recollection. 

249 Re-X Q. Do you remember whether there was a catch on that 
other frame—the one that had the counterpart of Exh. Lieb Lock C? 

A. Certainly there was. 

250 Re-X Q. You remember that distinetly, don’t you ? 

A. Yes; for the reason before we had the bags attached to the 
frame the locking part of the frame should be complete, which is 
generally the rule in our business. 

251 Re-X Q. You refer to an entry in the book marked Lieb’s 
book. In whose handwriting is that entry? 

A. I think it is the handwriting of Mr. Alexander Frankel, who 
is still in the employ of J. Lagowitz & Co. 

252 Re-X Q. Is that entry on one of the original pages of the 
book ? 

A. Yes; it is. 

253 Re-D. Q. What do you understand by original pages in the 

last question ? 
003 A. I understand it to be the pages which belong to the other 
part of the book. 

254 Re-D. Q. Are the original pages of that book numbered ? 

A. The original pages—that is, a part of the book has its pages or 
the number of its pages printed, and at the end of those printed 
pages, at the continuance, there are pencil marks of pages which 
were made by myself on last Saturday in connection with an index 
for bills of Ballard & Minchin, which index was made by me in 
pencil marks for convenience of looking up items of bills of said 
Ballard & Minchin when needed. 

255 Re-D. Q. Is the entry of September 24, 1877, on one of the 
pages of the book which bear the printed numbers? 

A. It is not. 

256 Re-D. Q. Is the page which bears that entry of the same size 
and character of paper of any other page in the book which pre- 
cedes it? 

A. It is not. 
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257 Re-D. Q. What does the letter “w” mean which I find in 
pencil in the entry on page 176 of said book, and which entry reads, 
“August 10, 1877, Ballard & Minchin, 162; w lock frames 7c., 
$11.34?” 

A. The mark is not intended to be “w,” but is intended to be 
pounds, which mark I made myself at the time of making a record 
of such lock frames as have been furnished to us by Ballard & Min- 
chin in order to cancel such from the book of orders, which I gen- 
erally kept myself, as the preceding items of that same date were 
marked in quantity of gross, and the person who entered these items 
made an error in putting a ditto mark behind the number 162, 
which I corrected myself at the time I checked the bill off from my 
order book, and certainly one gross of lock frames could not amount 
to only seven cents per gross, which will be observed on previous 

items of bills contained in the same book. 
304 258 Re-D. Q. Did you altogether have but 16 pieces like 
experiment No. 1 made for you ? 

A. No; we had a good many made afterwards, but not exactly of 
the shape as experiment No. 1. 

259 Re-D. Q. Then you had only 16 of just that shape; is that 
true? 

A. I cannot exactly tell the number of how many were made of 
that shape, as the edges of Exh. Experiment No. 1 were taken off 
after the locks were cast. 

260 Re-D. Q. What is meant by Mall flats in the entry of June 
20, 1877, page 137 of that book ? 

A. J cannot tell, because that flat was put there, as it seems to me, 
by Mr. Alexander Frankle, who made that entry. 

261 Re-D. Q. But you know that it does not mean lock frames, do 
you not? 

A. I don't think that it means lock frames, because Ballard & 
Minchin at that time did cast some other articles for us of malleable 
iron. 

262 Re-D. Q. What other articles that were flat did they cast of 
malleable iron ? 

A. I cannot recollect. 

263 Re-X Q. Did I understand you to testify to-day that things 
like Exhibit Lieb Lock A were made of cast iron before they were 
made of sheet metal ? 

A. The first were cast of grey iron and then of malleable iron, and 
after that they were stamped up of brass, like Exhibit Lieb Lock A. 

264 Re-X Q. Who made the malleable iron castings for you of 
things like Exhibit Lieb Lock A? 

A. Ballard & Minchin made locks of malleable iron for us on the 
style or principle and character as Exhibit Lieb Lock A, but a little 
different in shape at the middle part of the lock. 

265 Re-X Q. When did you first have such locks as Exhibit Lieb 
Lock A made of sheet brass? ; 

A. I cannot exactly fix the time, but it was after we had given up 
making those locks of malleable iron, which we did on account 
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305 of their frequent corrosion, even after they were nickeled, of 
which we had frequent complaints. 
266 Re-X Q. Which was made first, Exhibit Lieb Lock A or Ex- 
hibit Lieb Lock C? | 
A. Exhibit Lieb Lock C was made first. 
266 Re-X Q. Why didn’t you make more than two devices like 
Exhibit Lieb Lock C? 


Objected to as already answered. 


A. Because I found them not practical. 

268 Re-X Q. How did you find that out? 

A. Because I came to the conclusion after they were made that 
they were made more expensive than Lieb Lock B, for which I had 
first intended to substitute the Lieb Lock C. 

269 Re-X Q. Was Exhibit Lieb Lock C made before you obtained 
Exhibit Lieb Stamp ? 

A. I don’t think it was. 

270 Re-X Q. You have testified that you think you got that 
stamp October 8, 1877, and that vou made Exhibit Lieb Lock C the 
last week in September, 1877,and that you made Exhibit Lieb Lock 
C after you got that stamp. Is that a correct explanation of your 
testimony ? 


Objected to as not being what the witness has said. 


A. I did not testify that I got that stamp October 8, 1877, but I 
testified that I found an item in our petty cash book, which I con- 
sider an item for a bill of said stamp, paid on October 8, 1877, and 
we frequently or in most cases paid the bills due to Mr. Buechlein, 
who, I think, made that stamp in or during a time of from three to 
four weeks later. after they were presented. 

271 Re-X Q. Do you find any bill from Mr. Buechlein in the Ex- 
hibit Lieb book for the said stamp? 

A. I don’t think there is any contained in there, as it was‘a small 
item, which we frequently not entered in the bill book, but in our 
petty cash book, when paid. 


306 All after the words “in there ” objected to as not responsive, 

as hearsay, and as untrue, the book showing entries of a great 
many small items, that of September 24, 1877, 64 cents, being in 
point, as also one on page 218, for 17 cents,and a great many 
others. 

Counsel for defendant request complainant’s counsel to carefully 
examine witness’ last preceding answer before stating that it is not 
true, as the witness states that frequently small items were not en- 
tered in the bill book, not that they were never entered therein. 


272 Re-X Q. Did you ever sell or put into stock locks like Ex- 
hibit Lieb Lock B without the patent stamp thereon ? 

A. There may have been some before I obtained the patents. 
After | have or had obtained or received the patent-mark stamp I 
gave strict orders to have all the locks stamped respectively with the 
said punch. 
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273 Re-X Q. Was that punch also applied to locks made on your 
other patent, 194,555 ? 

A. It was not. 

274 Re-X Q. Why not? 

A. Because I stamped the lock No. of patent No. 194,555 with a 
different punch. 

275 Re-X Q. Where did you stamp it? 

A. We generally stamped them on the bottom of the ferrule or 
end cap. 

276 Re-X Q. Was that stamp also made by Buchlein ? 

A. I think it was. 

277 Re-X Q. At the same time as Exhibit Lieb Stamp was made? 

A. I cannot tell exactly. 

278 Re-X Q. Then vou didn’t know that the bill paid October 8, 
1877, applies to the one or the other of those stamps ? 

A. I think it applies to stamp as Exhibit Lieb Stamp. 
307 279 Re-X Q. Why to that and not to the other? 

A. Because I was very anxious to have thé Lieb lock B 
appear in the market as soon as_ possible with the stamp on it, as I 
liked that style of lock very much and it seemed to take well] with 
our customers. 

280 Re-X Q. Was Exhibit Lieb Lock C made to cure some defects 
you had found in Exhibit Lieb Lock A or B? 

A. It was. 

281 Re-X. How did vou find those defects in Exhibit Lieb Lock 
A or B which Exhibit Lieb Lock C was to cure? 

A. The defects of Lieb lock B were that the end pieces, where the 
handle fastening is attached, frequently broke in striking the ends 
of the ring around the handle cap into it, and my idea was that 
after I had brought the lock C to its construction I would substitute 
either an end of malleable iron or of stamped, metal, which I 
abandoned after having decided not to make the lock Exhibit Lieb 
Lock C in larger quantities or any at all, and if | would have made 
them of stamped metal I could have secured them the handle ring 
more secure to it. 

282 Re-X Q. How about the defects in Lieb lock A which Lieb 
lock C was to cure’? 

There were no defects to be cured on Lieb lock A, because 
that construction is of a different nature in fastening the handles 
to the lock. 

283 Re-X Q. If I understand your answer to Q. 281 correctly, the 
defect of Lieb lock B to which that answer refers was that when 
you inserted an instrument into the hollow of the casting for spread- 
ing the ends of the sheet-metal portion that extend from the handle 
ring into said casting the casting would frequently break ; is that 
right? 

A. Yes; it is. 


The further cross-examination of this witness is adjourned to 
Wednesday, August 13th, 1884, at 11 o’clock a. m. 
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308 New York, August 13th, 1884—11 o’clock a. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The recross-examination of Mr. Lies continued by A. v. 
BrieseN, Esq.: 

Counsel for complainant states that Exhibit Lieb Lock B has been 
accidentally broken, and that he is informed by the complainant 
that he, the complainant, broke it this morning while exhibiting it 
to one of his witnesses. Counsel for complainant desires to further 
cross-examine this witness with regard to the book, marked Lieb’s 
book, which he does not see amongst the exhibits. He therefore 
calls for it. 

Counsel for defendant calls upon the witness to state why com- 
plainant’s counsel does not see said book here amongst the exhibits. 


By complainant’s counsel : 


284 Re-X Q. Why is that book not here? 

A. Because after having given my testimony last Monday I saw 
one of the firm of J. Lagowitz & Co. for permission to leave the 
book here, on which he refused that permission, which caused me 
not to bring the book along. As I thought that the item referring 
to my testimony was copied from the book at the time I gave my 
last testimony, it was not necessary for me to produce the book to- 
day. 

285 Re-X Q. Who is the owner of Exhibit- Lieb Lock A, B, 
and C? 

A. I consider J. Lagowitz & Co. to be the owner of them. 

286 Re-X Q. Do they also own Exhibits Experiments 1 and 2? 

A. I guess they do 
309 287 Re-X Q. They allowed you to leave those here, didn’t 
they ? 

A. I] did not ask them for. 

288 Re-X Q. Who owns your two patents here in evidence? 

A. I do. 

289 Re-X Q. You stated that you have an interest in J. Lagowitz 
& Co.; in what manner have you an interest ? 

A. I receive a certain amount on the goods sold by them made 
under my superintendence, and also on use of my patents. What I 
mean by a certain amount on the goods sold is so much on every 
dozen of bags or frames sold; I have no interest in the trunks. 

290 Re-X Q. Did you have the consent of J. Lagowitz & Co. to 
bring the book here on Monday last? 

A. I did not ask for the consent. 

291 Re-X Q. Why not? 

A. Because I did not think they would have any objection to my 
bringing it here. 

292 Re-X Q. You thought you had a right to bring it here, did 
you not? 


A. I did think so. 
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Counsel for complainant states that he cannot proceed with the 
further cross-examination of this witness, so as to complete the same, 
without that book, and gives notice that if the book is not produced 
during every session on which it may be called for he will move 
that all reference thereto in the said testimony of this witness be ex- 
punged from the record. 

Counsel for defendants states that as far as he is concerned he has 
no objection to the book being produced on every occasion on which 
it may be called for, and also states that he has understood the wit- 

ness to inform defendants’ counsel that he is willing to go 
310 = and bring said book here for the purpose of having the wit- 

ness’ cross-examination thereon proceeded with, and requests 
complainants’ counsel to complete this cross-examination as far as 
possible without the book, and defendants’ counsel will then ask 
witness to bring said book, and defendants’ counsel regrets that said 
book is not here now. 


293 Re-X Q. Who made the casting of Exh. Lieb Lock C—I mean 
of the lock case? 

A. I think it was made by Ballard & Minchin. 

204 Re-X Q. Are you certain that it was made by Ballard & 
Minchin? 

A. lam. 

205 Re-X Q. Since when are you certain that Ballard & Minchin 
made that casting? 

A. I cannot give exactly a date, but I suppose the same was cast 
by Ballard & Minchin when first | thought of the affair, and was 
strengthened in my belief on examination of the book which con- 
tains the bill for castings, of which the Exhibit Lieb Lock C—that 
is, the lock case—is made from. 

206 Re-X Q. Are you prepared to swear that the lock case of Exh. 
Lieb Lock C was made from a casting shaped like Exh. Lieb Lock 
B? 

Objected to as already answered. 


A. It was not made—the lock case I mean was not made—from a 
casting like Exhibit Lieb Lock B, but the end pieces which contain 
the handle fastenings were. 

297 Re-X Q. Then why did you swear, in answers 62, 65, and 64, 
which I will read to you, that the lock case of Exhibit Lieb Lock C 
was made from a lock case like Exhibit Lieb Lock B? 

A. I don’t know why; I don’t recollect. 

298 Re-X Q. Was Lieb experiment 1 made as an experiment? 

A. It was made in order to see how the shape would look by hav- 

ing the edges taken off. 


31] 299 Re-X Q. Then it was made as an experiment? 
A. I think it was. 
300 Re-X Q. Then when was that experiment made? , 


A. I don’t recollect exactly the time. 
301 Re-X Q. Which was made first, Exhibit Experiment No.1 or 
Exhibit Lieb Lock C? 
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A. I don’t recollect. 

302 Re-X Q. Which was made first, Exhibit Experiment No. 1 or 
Exhibit Lieb Lock A? 

A. I think Exhibit Lieb Experiment No. 1 was made before Ex- 
hibit Lieb Lock A was made. 

3003 Re-X Q. Are you sure it was? 

A. As much as my knowledge and belief. 

304 Re-X Q. Exhibit Lieb Lock C was made before Exhibit Lock 
A, was it not? 

A. It was. 

305 Re-X Q. When was Exhibit Lieb Lock A made, as near as 
you can tell? 

A. I cannot tell the time. 

306 Re-X Q. Can’t you tell within a vear? 

A. I cannot; it was made after we had given up making locks of 
malleable iron. 

307 Re-X Q. Was it made after you had discontinued altogether 
making goods like Exhibit Lieb Lock B? 

A. I cannot tell exactly the time. 

308 Re-X Q. Was Exhibit Lieb Lock A made to replace or take 
the place of structures like Lieb lock B? 

A. It was not. 

309 Re-X Q. What construction of lock took the place of Exhibit 
Lieb Lock B after vou discontinued making the latter? 

A. No particular construction; we just gave up making the lock. 

310 Re-X Q. Did not Exhibit Lieb Lock A take the place of Ex- 
hibit Lieb Lock B after you discontinued making the latter? 

A. I cannot say that it did. 
312 311 Re-X Q. Why not to-day, when a few days ago you 
did? Hear the examiner read you question and answer 85. 

A. Because we kept on making the locks like Exhibit A, irrespect- 
ive of lock B, and having made the lock A all along. 

312 Re-X Q. You have not the least idea, have you, when you 
first made a thing like Exhibit Lieb Lock A?’ 

A. I cannot remember the time. 

313 Re-X Q. Was your factory in East Newark in 1877? 

A. It was. 

314 Re-X Q. Is East Newark bounded by the Passaic river on one 
side and by Salt Meadows on the other? 

A. I think it is. 

315 Re-X Q. Where is tlhe packing-room in that factory ? 

A. The packing-room is on the first floor. 

316 Re-X Q. By first floor you mean the floor which is on a level 
with the ground or nearest the ground ? 

A. I mean the first floor is the first floor above the ground; there 
is a basement below it. 

317 Re-X Q. You found Exh. Lieb Lock C in the spring of 1884 
in a bag which was in a closet of your factory; when last before that 
had you opened or used that bag? 

A. I did not find it in the spring, but found it either in July or 
June. » 
25—d1o 
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318 Re-X Q. You are perfectly positive, are you not, that Exh. 
Lieb Lock C was made in Sept., 1877? 

A. As far as my knowledge and belief. 

319 Re-X Q. Your knowledge and belief becomes stronger, do they 
not, as time passes” 

A. I can’t answer that question. 

320 Re-X Q. I call your attention to the fact that you produced 

Exh. Lieb Lock C as an exhibit on the 2d of May, 1884, and 
313 that your answer to X Q. 317 is therefore undoubtedly wrong, 
although it touches a period of time of less than four months. 
How do you account for that mistake? 
A. I cannot account for it. 

321 Re-X (). Cross- question O17 repe ated, 

A. I cannot know or exactly tell the time, except as I remember 
that after having given my aflidavit first | have found it after that. 

322 Re-X Q. You have misunderstood my question. I want to 
know when last, before finding the exhibit, you had opened or used 
~— bag. 

[ cannot remember. 

$53 Re-X Q. Did that bag contain any other things besides Exh. 
Lieb Lock C” 

A. it may. 

324 Re-X Q. Don’t you know that it did? Was Exh. Lieb Lock 
C the only thing which you found in it? 

A. No; | found also Exh. Lieb Lock A. 

325 Re-X Q. In that bag? 

A. I think I did. 

326 Re-X Q. You refer to your first affidavit in your answer to 
the 321 cross-question. I'll show you now two of your affidavits, 
one dated April 17, 1884, and the other dated May | 8, 1884. Do you 
re — them as your affidavits ? 

A. This was the first (referring to affidavit dated “April 17, 1884). 
This was the second (pointing to affidavit dated May 8, 1884). 


Counsel for complainant offers in evidence said two affidavits, 
which are now on file in the clerk’s office of this court, and the same 
are, respectively, marked Exh. Lieb First Affidavit and Exh. Lieb 
Second Affidavit, Aug. 13, 1854, J. A. S., ex’r. 


327 Re-X Q. How do you think Exh. Lieb Lock A got into that 
bag? 
I can’t tell. 
328 Re-X Q. You refer to Exh: Lieb Lock A in your first 
314 affidavit of April 17, 1554, and the exhibit bears the mark of 
having been filed in court on the 19th of April, 1884. How 
long was it before April 17 that you found said exhibitin said bag ? 
A. I can’t remember the exact date of it. 
re 9 Re-X Q. Who called upon you to make your first affidavit? 
I believe it was Mr. Charles Neumann. : 
330 Re-X Q. And, in responsé to his call, you took Exhibits Lieb 
Lock A and Bb to the notary and swore to the first affidavit; is 
that it? 


7 


WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 195 


A. Yes: I did. 

331 Re-X Q. Were the Exhibits Lieb Lock A and B, at the time 
you made that first affidavit, already marked with the names Lieb 
lock A and Lieb lock B? 

A. I suppose they were. 

332 Re-X Q. Did any one go with you to that notary when you 
made that first affidavit ? 

A. I think Mr. Neumann did. 

333 Re-X Q. When Mr. Neumann called upon you to make that 
first affidavit you looked in the bag and found Exhibit Lieb Lock A 
in that bag; how is it that you didn’t find Exhibit Lieb Lock C in 
the bag at that time? 

A. IL cannot exactly recollect whether I found or took Exhibits 
Lieb Lock A and B from the place where they were at the exact 
time when Mr. Neumann called on me. 

334.Re-X Q. What I wish to know is why you did not find Ex- 
hibit Lieb Lock C in that bag at the time you took Exhibit Lieb 
Lock A out of that bag ? 

A. I don’t know and can’t tell. 

335 Re-X Q. Is it not supposable to your mind or in fact proba- 
ble that Exhibit Lieb Lock C was not contained in that bag at the 
time you took Exhibit Lieb Lock A out of it? 

A. I can’t tell. 

336 Re-X Q. If it be as I assume in my last question, can you 
tell or even guess how Exhibit Lieb’ Lock C got into that 

bag ’ 
315 A. I ean’t remember anything particular about that. 

337 Re-X Q. You don’t remember, do you, whether Mr. 
Neumann was present at the time you took Exhibit Lieb Lock A 
out of that bag and thereby discovered the place in which you kept 
your antiquities ? 

A. I don’t believe he was present. 

338 Re-X Q. Was any one present at that memorabie occasion ? 

A. I think not. 


The further cross-examination of this witness adjourned till Au- 
gust 14, 1884, at 11 a. m. 


New York, August 14th, 1884—11 o’clock a. m. 
Met pursuant to adjournment. 
Present : Counsel for respective parties. 


The recross-examination of Mr. Lies continued by A. v. 
BRIESEN, Esq.: 

Defendants’ counsel states that, in obedience to a subpena duces 
tecum, the witness, John W. Lieb, attends to-day at 11 o’clock a. m., 
and has with him Complainant’s Exhibit Lieb, Book, but the witness 
has informed defendants’ counsel that he is suffering froin an attack 
of malaria and is not in a condition to testify to-day, and in regard 
to the book the witness has informed defendants’ counsel that J. 
Lagowitz & Co. have not authorized the witness to leave said book 
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here, and defendants’ counsel therefore suggests an adjournment’ 
and both counsel join in a request to the examiner to take steps that 
the book be produced. 

The examiner adjourns the further taking of testimony till Mon- 
day, August 18, 1884, at 11 a. m. 

The witness is directed to produce the Exhibit Lieb Book the next 
day he testifies and also to sign his deposition. 


JOHN W. LIEB. 


316 New York, August 18, 1884—11 o'clock a. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 
Witness sends word and certificate of a physician that he is ill. 


Adjourned by consent to August 28th, 1884, at 11 o’clotk a. m., 
and defendants’ time for taking proofs is extended to and including 
the 6th of September, 1884. ° : 


New York, August 28th, 1884—11 o’clock a. m. 


Met pursuant to adjournment. 

Present: Counsel for respective parties. 

Defendants’ counsel submits to complainant’s counsel a certificate 
from Doctor Lehlbach to the effect that Mr. Lieb, the witness, is still 
indisposed, under date August 27, 1884, and also two letters pur- 
porting to come from the witness Lieb and received by defendants’ 
counsel this morning, and defendants’ counsel asks the consent of 
complainant’s counsel, in order that no time may be lost, that the 
examination of the witness Bernheim may be proceeded with pend- 
ing the absence of the witness Lieb. 

Counsel for complainant replies that the doctor’s certificate is not 
of this date and that Mr. Lieb’s letters say that Lieb is going to the 
mountains and wants to adjourn, say, for four or six weeks, and 
counsel is informed by the complainant, who is present, that Lieb is 
not sick enough to stay away from his own business, but he attends 
to his own business. 

For these reasons counsel for complainant is unable to believe in 
the bona fide of Lieb’s sickness, and unable also to consent to the ex- 
amination of other witnesses until Lieb’s deposition shall be 

closed. 
317 Defendant's counsel replies that he has submitted to com- 

plainant’s counsel all the information which defendant’s 
counsel has regarding the sickness of the witness Lieb, and that it 
appears that the witness Lieb is well enough to testify and refuses 
without cause so to do. Defendant’s counsel will move for an 
attachment to compel the attendance of said witness, and states that 
he has no objection to closing Lieb’s deposition before proceeding 
with the examination of other witnesses, provided defendant is 
given time for that purpose, and that the request of defendant’s 
counsel to proceed with the examination of Bernheim is made be- 
cause of the shortness of defendant’s time, which expires September 
6th, 1884; and defendant’s counsel asks whether complainant’s 
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counsel is willing to grant defendant time to close Lieb’s examina- 
tion and then to finish the examination of other witnesses, and de- 
fendant’s counsel states that he will subpcena the witness Lieb for 
Tuesday, September 2d, 1884, at 11 a. m. 


New York, September 2d, 1884—11 o'clock a. m. 
Met pursuant to adjournment. 
Present: Counsel as before. 


The recross-examination of Mr. Lire continued by A. v. 
BRIESEN, Esq.: 


339 Re-X Q. Do you wish your answer to redirect question 194 
to be understood as stating that before September 24th, 1877, Bal- 
lard & Minchin farnished you grey iron casting like Exhibit Lieb 
Experiment 1? 


The question and answer are read to the witness. 


A. They did furnish us grey iron castings of the character like 

Exhibit Experiment 1, with the exception that the exhibit 

318 has the edges taken off, and the grey iron castings, as much 
as I recollect, had sharp edges. 

340 Re-X Q. Which did you make first—sheet-metal things like 
Lieb lock A or cast-metal things like Lieb experiment 1 ? 

A. 1 made locks like experiment 1 first. 

341 Re-X Q. Then Lieb lock A was an advanced state of con- 
struction of Exhibit 1, was it not? 

A. It was made after | had given up making locks like Exhibit 1. . 

342 Re-X Q. To take their place ? 

A. Well, I know that we did not make any more, according to 
my recollection, like Exhibit 1 after we started making them of 
sheet metal like Exhibit Lieb Lock A. 

343 Re-X Q. Is the bolt in Exhibit Lieb Lock B of the same 
material as the bolt in Exhibit Lieb Lock A? 

A. I don’t think it ts. 

344 Re-X Q. Is the bolt in Exhibit Lieb Lock C of the same 
material as that in Lieb lock B” 

A. It does not seem to be so. 

345 Re-X Q. You are satisfied, are you not, that the bright ap- 
pearance of the bolt of Exhibit Lieb Lock C is due to the fact that 
said bolt is constructed of a substance wholly different from that 
composing the bolts in Exhibit Lieb Locks A and B? 

A. I cannot positively say so. 

346 Re-X Q. IL understand you to testify that malleable iron rusts 
or corrodes more readily than grey iron. Is the imalleable iron 
portion of Exhibit Lieb Lock C more rusted than the grey iron 
portion of the same exhibit and more rusty than the grey iron por- 
tion of Exhibit Lieb Lock B? 

A. According to my knowledge, corrosion does not always act 
alike on either malleable iron or grey iron. 
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Answer objected to as not responsive to the question and as 
evasive. 


Recross-examination closed. 
319 Re-redirect by W. C. Haurr, Esq.: 
347 Re-re-D. Q. In your answer to recross-question 241 you state 


that your Exhibit Lieb Lock C is made of malleable iron. Do you, 
then, mean the whole iock is made of malleable iron ? 


Objected to as already answered in answer to redirect question 
198. 

A. I mean the lock case only. | 

348 Re-re-D. Q. In referring, in your answer to recross-question 
254, to Complainant’s Exhibit Lieb’s Book, you refer therein to an 
index for bills of Ballard & Minchin, which index was made by you 
in pencil marks. Please point out that index. 

A. (Witness points to the first paragraph or division of figures and 
writing on the upper part of that page of a fly-leaf facing page 1 
of said book.) 

349 Re-re-D. Q. In your answers to cross-questions 255 and 256 
you state that the entry of September 24th, 1877, is not on one of 
the pages of the book which bears the printed numbers, and that 
the page which bears that entry is not of the same size and char- 
acter of paper of any other page in the book which precedes it. 
Please explain how it is that said entry is not on one of said pages 
bearing printed numbers, but upon a different kind of page, as 
stated. 

A. When I first found the book I asked Mr. Alexander Frankle, 
who entered most of the items in it, how the pages, which seemed 
to be annexed to the pages which have printed numbers on, came to 
be in the book. He answered me that he wanted to complete the 
entries for the month of September in said book, and therefore he 
annexed the same into it. 


Answer objected to as hearsay. 


350 Re-re-D. Q. In your answer to Re-X question 270 you state 
that you found an item in your petty cash book which you 
320 consider an item for a bill of Defendant’s Exh. Lieb Stamp, 
paid on October 8,1877. Which did‘ you do first, receive said 

stamp or pay therefor? 


Objected to so far as it refers to petty cash book as incompetent, 
unless the same be produced. 


A. I think that as frequently we had paid bills after receiving 
work from the party who made the stamp the stamp was received 
for some time before it was paid. 

301 Re-re-D. Q. In recross-answer 271 I understand you to state 
that stnall items were frequently not entered in Complainant’s Exh. 
Lieb Book. How is it that small items are found therein, as, for ex- 
ample, the item of Sept. 24, 1877, for 64 cents; as also one on page 
218, for 17 cents, and others? 
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A. According to my knowledge those small items contained in 
said book are mostly for parties for which we had a large running 
— of goods received from them. 

2 Re-re-D. Q. In your direct answer 7 I understand you to say 
thas you commenced to make a device like Lieb lock A about the 
same time as you did Lieb lock B—that is, the last week of March, 
1877—and in your recross-answers 305 and 306 I understand you 
to say that you cannot tell the time within a year when Exh. Lieb 
Lock A was made. Will you please explain said parts of your tes- 
timony ? 


Questions and answers 4, 6, 305, and 306 are read to the witness. 


A. When I first stated that we made a device like Lieb lock A I 
meant the same, referring to its particular construction of bandle 
fastening. 

000 Re-X. Q. The Defendant’s Exh. Lieb Lock C was marked 
as an exhibit herein May 2d, 1884. How is it, then, that you state 
in recross-answer 517 that you did not find Exh. Lieb Lock C, in the 
spring of 1584, in a bag in a closet of your factory, but found it 

either in July or June? 
v2] A. When I stated that I found it in July or June I was a 
little confused in my memory, as I was at that time suffering 
a little of my malaria. 

354 Re-X Q. In your recross answer 334 you state you can’t tell 
why you did not find Exh. Lieb Lock C in the bag at the time you 
took Exh. Lieb Lock A out of that bag. Do you recollect whether 
or not said bag contained things besides Lieb locks A and C at the 
time you took Exh. Lieb Lock A out of the bag? 

A. It now comes to my mind that I was mistaken when I said 
that I took Exh. Lieb Lock A out of the bag, and I think that I 
found the same among some other locks, and I| also state that at the 
time I first stated that I had taken it out of the bag I was suffering 
under the effects of malaria. 

The answer is objected to by counsel for complainant as not re- 
sponsive to the question and as volunteering a contradiction that 
had not even been called for by the defendant’s counsel. 

300 Re-re-D. Q. Supposing that a number of articles had been 
contained in that bag, would it or not have been possible for you on 
some occasions to have opened that bag and overlooked Lieb Lock 
Exhibit C, supposing the same to have been contained therein ? 

Objected to as leading and incompetent. 

A. The bag in which I found Lieb lock C contained quite a num- 
ber of other articles, and the Lock C might have easily been over- 


looked. 
Re-redirect closed. 
Re-recross by A. v. Brresan, Esq.: 


356 Re-re-X Q. Are you suffering to-day under the effects of ma- 
laria? 
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A. I am very weak and exhausted, but feel somewhat im- 
proved. 
307 Re-re-X Q. How long have you been suffering from 
malaria? 

. I cannot exactly state, as I felt the effects of it, more or less, 
at various times. I have suffered more or less within the last few 
months. 

358 Re-re-X Q. Did you suffer from malaria when you made either 
of the two affidavits in this cause ? 

A. I cannot tell. 

359 Re-re-X Q. When you do suffer from malaria the effect upon 
your mind is that you think Exhibit Lieb Lock A was found in 
that bag. Does the disease produce other analogous effects upon 
you? 

Objected to as not being in accordance with anything witness has 
stated. | 


A. I cannot answer that question. 
360 Re-re-X Q. When you do have malaria do you believe Ex- 
hibit Lieb Lock C was made in September, 1878? 


The same objection. 


A. I always state according to my best recollections at all times. 

361 Re-re-X Q. That was your best recollection then, was it not, 
when you stated that you had found Exhibit Lieb Lock C in July 
or June, 1884, and not in the spring? 

A. I stated as far as my memory was in condition at that time. 

362 Re-re-X Q. Is the aforesaid memory in better condition to-day 
than it was on the day of your last previous examination ? 

A. As I stated before, 1 feel weak yet; but feel somewhat im- 
proved. 

363 Re-re-X Q. In memory ? 

A. In my whole system. 
323 364 Re-re-X Q. You testified about the index in Complain- 
ant’s Exhibit Lieb’s Book. Why did you make that index, 

and what is it an index of? 


Objected to as already answered in recross answer 254. 


A. I made it for my own convenience to look up items furnished 
for work for castings. I wanted to strengthen my memory. 

365 Re-re-X Q. Did you take pains in making that index to make 
it reasonably accurate and complete of Ballard & Minchin entries? 

A. I think I just marked down items of locks, and not other items 
for other kind of work. 

366 Re-X Q. Then all the items to which that index refers are for 
locks; is that your present recollection ? 

A. There may be some other items with locks of one date. I was 
not very particular in making out that index. 

867 Re-X Q. That index refers to pages 86, 103, 113, 125, 130, 137, 
144, 155, 164, 167, 186, 195, 206, 220, and 224 of said book, and to 
no other pages showing bills of Ballard & Minchin, does it? 
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A. I cannot tell except looking the whole book over; they do, as 
much as I know. 

368 Re-X Q. Take, for example, page 167, to which the index 
refers, and read the entry by reference to which you intended to 
strengthen your memory. 

A. I don’t see any entry there. As I said, I was not very particular 
in making out that index, as 1 thought it not to be of any particular 
value. 

369 Re-X Q. I find in that book, on the following pages, to wit, 
12, 14, 26, 37, 49, 52, 57, 58, 71, 72, 73, 93, 94, 111, 114, 134, 139, 141 
154, 160, 171, 176, 180, 182, 196, 209, 216, 217, and 221, entries relat- 
ing to Ballard & Minchin, none of which are referred to in your 

index ; do none of those entries refer to locks or lock castings ? 
3d24 A. I cannot tell, as I stated that I was not particular in 
making out the entries. 

370 Re-X Q. Can you tell what is meant by one gross sample A 
bolts, on page 221 of said book, and by one-half gross extra large 
— bolts, on pa ge 57 t 

| think that refers to trunk hardware. 

71 Re-X Q. Is Exhibit Lieb’s Book a book of original entry? 

A. As much as I know about keeping that book, which is done by 
Mr. Frankle, the items are copied from bills. 

372 Re-X Q. I will now propound to you a question that was 
already propounded to you on the day of your last examination, to 
wit, on the 13th of August, the day on which you said you were 
sutlering from malaria, in order to see how your answer to-day will 
harmonize with that given on the previous day, and repeat question 
293. (Question 295 repeated.) 

I think Ballard & Minchin. 
373 Re-X Q. Are you certain it was made by Ballard & Minchin? 
To the best of my recollection. 

374 Re-X Q. Question 317 is now repeated. 

A. | can’t tell. 

375 Re-X Q. Where did vou find Exhibit Lieb Lock A ? 

A. I think I stated an answer to that question to-day. 

376 Re-X Q. Well, suppose you did; please do so again; tell us 
where you found Exhibit Lieb Lock A? 

I think I found it with some other locks; it was either in an 
old stock-room or in our factory, according to my best recollection. 


Re-redirect by W. C. Haurr, Esq.: 


377 Re-re-D. Q. Are you under a physician’s care. If so, please 
state the physician’s name and residence. 
329 A. Lam; the physician’s name is, I think, Doctor Charles 
F. Lehlbach: the number of his house I don’t know—in Wash- 
ington street, Newark. 
JOHN W. LIEB. 


Sworn before me— 
JOHN A. SHIELDS, 


Examiner, &c. 
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Adjourned to Wednesday, Sept. 3, 1884, at 11 a. m. 


New York, September 3, 1884—11 o’clock a. m.. 
Met pursuant to adjournment. 
Present : Counsel for respective parties. 


The witness, Mr. Gustav Bernueim, is produced for further 
cross-eXamination : 


Counsel for complainant desires the examiner to certify that on 
the 3ist of July, 1884, 0n motion duly made for that purpose, an 
order was entered in this cause by direction of his honor Judge 
Wheeler, which order provides as follows, to wit: “That the witness 
Bernheim shall, on the day on which he shall be produced for fur- 
ther cross-examination, prodace the said books for the inspection of 
the first entry therein, showing a sale of a lock like Exhibit Neu- 
mann First Lock, and that in case of his failure so to produce the 
same his testimony relating to Exhibit Neumann First Lock shall 
be expunged from the defendant’s record, and shall in such case re- 
main expunged therefrom without further order of this court.” 


The examiner’s clerk so certifies. 


326 81 X Q. Did you produce or will you produce the book in 
which, as you have heretofore asserted, an entry can be found 
of the sale of a lock like Exhibit Neumann First Lock ? 
A. I will not. 
82 X Q. Why will you not? Is it because no such book exists 
in which such an entry can be found ? 
Objected to as immaterial and incompetent. 


A. As I stated before, by the advice of counsel. 

83 X Q. Did counsel so advise you since Judge Wheeler ordered 
you to produce the book ? 

A. I don’t remember exactly when he advised me, whether it was 
before or after, or before and after, but I was advised not to pro- 
duce them. 

84 X Q. I presume that the counsel who so advised you did not 
himself see that book. Am I right? 


The same objections. 
A. I presume you afe. 


85 X Q. When you testified here about the advice of counsel ; do 
you regard defendant’s counsel to be your counsel ? 


The same objections, and as calling for an opinion. 


A. I refer to defendant’s counsel. 
86 X Q. You are not one of the defendants, are you? 


Objected to as implying that there is more than one defendant. 


A’ As far as I know, the suit is William Roemer against David 
Neuman. Iam attorney-in-fact for the defendant. 
87 X Q. Did you read the bill of complaint in this suit? 
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A. I don’t remember. 
327 88 X Q. Did you sign the answer in this suit? 


Objected to as indefinite. 


A. I don’t remember that I signed any particular paper, but I 
know that I signed a good many papers. 

89 X Q. In the affidavit annexed to the answer you swear that 
you have read the answer and know the contents thereof; is that 
statement true ? 

A. Undoubtedly true. ; 

90 X Q. You have read this whole answer youself, have you? 

A. I suppose so. 

91 X Q. Youswear you did in the affidavit; why do you say now 
you suppose so? 

A. The whole knowledge I have at this distant date of having 
read the answer is the production of that affidavit. 

92 X Q. Otherwise you don’t recollect reading the answer? 

A. Otherwise I don’t remember if I read it or not. 

93 X Q. You swear in said affidavit that the answer is true of 
your own knowledge. How did you understand that part of the 
answer which reads as follows: “ David Neumann, impleaded with 
Gustave Bernheim? ” 

A. I paid very little attention to the legal phraseology of the mat- 
ter, but gave my attention to the real merits of the case. My lawyer 
drew up the answer, and he knows undoubtedly the exact meaning 
of those words quoted “ impleaded with.” I did not mind them at 
all. 

94 X Q. Why then did you swear that they were true of your own 
knowledge if you did mind them; is that the way you usually swear 
in this suit? 

Objected to as an evident attempt to cast an improper reflection 
upon this witness. 


328 A. That is blackguarding to ask me that question. I swore 

to certain facts of my own knowledge and belief and to other 
facts on information. Iam sure that I was not served with any 
papers in this suit, and that I am not the defendant. 

95 X Q. You now swear in your last preceding answer as follows: 
“T am sure that I was not served with any papers in this suit and 
that Iam not the defendant.” I have before me an affidavit which 
purports to have been sworn to by Gustave Bernheim on the 22d 
day of November, 1883, wherein the said Gustave Burnheim swears 
as follows: “On the 138th dav of November, 1883, the said William 
Roemer served what appeared to be copies of the subpena ad respon- 
dendum in this case upon me.” I will show you that affidavit, and 
am sure that after you have sworn that you were not served with 
any papers in this suit you were not the man that made that affi- 
davit? 

A. When I said that no papers were served on me I understood 
that no papers good in law were served on me. Counsel for coin- 
plainant knows very well that the first papers served on me were 
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thrown out of court on legal grounds, and that no suit has been 
commenced or could have been commenced on the paper he showed 
me, nor on another paper, perhaps, which has been served on me 
illegally. 

96 X Q. Before this suit was commenced by the service upon you 
of the papers complained of in vour affidavit of November 22d were 
you or your firm notified by Mr. Roemer that you infringed upon 
the patent in suit? 


Objected to as assumptive. 


A. Not that I remember. 

97 X Q. Is this your affidavit (showing witness the affidavit of 
Gustave Bernheim), signed January 7th, 1884, filed January 12th, 
1884? 7 | 

A. It is. 
329 98 X Q. In that affidavit vou speak of a lock marked Ex- 
hibit Schless Lock. Is this Exhibit Schloss Lock now shown 
you the thing to which that affidavit refers? 

A. It is. 

99 X Q. Where and when did you get that Schloss lock ? 

A. The firm of which I am a member got it many years ago in or 
from Paris. 

100 X Q. Did you get it before you applied for your patent 
163,629? 

A. I cannot remember that, it is so long since, but my impression 
is that we did. 

101 X Q. Does Exhibit Schloss Lock contain that which you 
claim as your invention in your patent 163,629? 


Objected to as immaterial and calling for an opinion. 


A. I haven’t the slightest idea what the Schloss lock, which is also 
re eases contains, nor did I have the Schloss lock in my mind or 
efore my eyes when I took out my patent. The only resemblance 
I can see between the Schloss lock and my lock is in both cases the 
lock boxes have open ends and separate pieces are used to close both 
ends of the lock case, which feature is no part of my patent. 

102 X Q. I find that in your patent you claim as your invention 
the latch upon the sliding plate that is connected to the moving end 
of the bolt case in combination with the stationary portion of said 
case and the box-shaped base. Has not the Schloss lock all those 
features ? , 

A. [ don’t know whether it has or not. We would have to open 
the lock to find out. As far as appearances go they are of different 
construction. 


Counsel for complainant asks whether counsel for defendant is 
ready to stipulate as to which answers in the testimony of this wit- 
ness are to be expunged from the record under order of July 21st, 

1884. : , 
330 Counsel for defendant replies that he is ready to stipulate 
as to the expunging of those answers which relate wholly to 
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Exhibit Neumann First Lock, and as regards those answers which 
refer in part to Exhibit Neumann First Lock defendant’s counsel is 
ready to stipulate as to the expunging of those parts of said answers 
relating to Exhibit Neumann First Lock. 

It is stipulated that the following questions and answers in the 
deposition of this witness shall be considered expunged and shall 
| be so marked in the record, to wit: Question and answer 10, the 

statement following the same, questions and answers 11, 12, and 
| X Qs. and answers 31, 32, 33, 34, 35, 37, 38, 39, and 40. 


103 XQ. Is the lock marked Compliinnnils Exhibit Infringing 
Lock of your manufacture? 
A. It looks very similar, but I am not quite positive about it. 


104 X Q. When first did you make such locks? 
Objected to as immaterial. 


A. I don’t remember. 
105 X Q. Can you state within a year when first you made such 
: locks? 


The same objection. 


A. J see that we have a patent on that lock dated February 22d, 
1881; so I suppose we made it after that date; how long after I 
cannot tell, but I suppose within a year, which is as near as the 
counsel want to know. 

106 X Q. You mean within a year after the patent, or what do 
you mean’ 

A. I mean a year after the patent, but I am not positive. 

107 X Q. Do you make different sizes of locks like Exhibit In- 
fringing Lock ? 


Objected to as assum ptive. 


331 A. It may be that we do, but I am not positive. 
108 X Q. Is not lock marked Complainant’s Exhibit Neu- 

mann Lock of your manufacture? 

A. It is. 

109 X Q. Was it not before you, together with Exhibit Infringing 
‘Lock, when you answered X Q. 107? 

A. I said in that answer that I was not positive whether Exhibit 
Infringing Lock was of our own make or not. 
GUSTAV BERNHEIM. 


Sworn before me— 
Mr. GRIFFITH, 


Examiner, &c. 
Adjourned to Thursday, September 4th, 1884, at 11 a. m. 


New York, September 4th, 1884—11 ey a. m. 


Met pursuant to adjournment. 
Present: Counsel for respective parties. 


Adjourned to Saturday, September 6th, 1884, at 10 a. m. 


« 
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New York, September 6th, 1884—10 o’clock ‘a. m. 


Met pursuant to adjournment. 

Present: Counsel for respective parties. 

Defendant’s counsel offers in evidence a certified copy of British 
letters patent No. 136, granted in 1856 to Joseph Schloss, and the 
same is marked Defendant’s Exhibit Schloss Patent, September 6th, 
1884, J. A. S., ex’r. 

Also a lock and frame, now on file with the clerk of this court, 
and the same is marked Defendant’s Exhibit Schloss Lock, Septem- 

ber 6th, 1884, J. A. S., ex’r. 
332 Also certified copies of United States letters patent No. 
132,412, granted October 22d, 1872, to Daniel Reed, which is 
marked Defendant’s Exhibit Reed Patent, September 6th, 1884, J. 
A. 8., ox’r. 

Also a certified copy of United States letters patent No. 177,020, 
granted May 2d, 1876, to William Simon, which is marked Defend- 
ant’s Exhibit Simon Patent, September 6th, 1884, J. A. S., ex’r. 

Also certified copies of United States letters patent granted to 
William Roemer May 15th, 1877, No. 190,907, and September 18th, 
1877, No. 195,233, and the same are marked, respectively, Defend- 
ant’s Exhibit Roemer Patent No. 1 and Defendant’s Exhibit Roemer 
Patent No. 2, September 6th, 1884, J. A. S., ex’r. 

Also a certified duplicate of the model in the matter of the letters 
patent granted Gustav Bernheim May 25th, 1875, No. 163,629, and 
the same is marked Defendant's Exhibit Bernheim’s Certified Model, 
September 6th, 1884, J. A. S., ex’r. 

Also certified copies of British designs registered on “behalf of 
Samuel Fisher August 14th, 1875, No. 293,557, “and 5th of F ‘ebruary, 
1876, No. 298,207, said two copies being now on file with the clerk 
of this court in the case of William Roemer against Edward Simon 
and others, in this court, in equity cause No. 2152, and the same 
are marked, respectively Defendant’s, Exhibit Fisher Design 293,557 
and Defendant’s Exhibit Fisher Design 298,207, September 6th, 
1884, J. A. S., ex’r. 


(Here follow photographs marked pp. 333, 334, 335, 336.) 


337 Mr. A. Farner Du Faur, a witness produced on the part of 
the defendant, being duly sworn, deposes and says 


1 Q. Please state your name, age, residence, and occupation, and 
state your qualifications as an ex ‘pert in patent causes. 

Ans. A. Faber du Faur; age, 58 vears; I reside in New Jersey ; 
I am an engineer and metallurgist, and have my office at 93 John 
street, in this city. During the last sixteen years I have been prin- 
cipally engaged as expert in patent causes in the United States courts. 
I have studied at a polytechnic school, and bave had charge of the 
construction and operation of manufacturing establishments. 

2 Q. Have you read and do you understand Compiainart’s Ex- 
hibit Patent herein ? 
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A. I have, and I believe I do. 

3 Q. Have you seen and examined Exhibit Schloss Lock, Exhibit 
Schloss Patent. Exhibit Read Patent, Exhibits Fisher Designs 
293,557 and 298,207, Burnheim 1875 Patent, Burnheim Model, 
and Burnheim Certified Model, Simon Patent, Roemer Patents No. 
1 and No. 2, Defendant’s Exhibit Jost First Plate and Jost Second 
Plate and Exhibit D 3, Defendant’s Exhibit Jenkinson Lock and 
Lieb Locks A, B, and C, Defendant’s Exhibit, Flocke 1881 Patent, 
Complainant’s Exhibit Flocke Loose Clip Patent, and Defendant’s 
Exhibit Lieb 1877 Patent No. l and No. 2; also Defendant’s Ex- 
hibit Neumann Lock No. 2 and Complainant’s Exhibits Infringing 
Lock, Neumann Lock, and Neumann Satchel ? 

A. I have. 

4 Q. Taking into consideration the state of the art prior to United 
States letters patent No. 208,541, what, in your opinion, is the in- 
vention which is recited and referred to in the claims of that patent, 
giving your reasons for any opinion you may express? In giving 
your answer please assume that Exhibits Schloss Lock, Schloss Pat- 

ent, Read Patent, Fisher Designs 293,557 and 298,207, Bern- 
338 heim 1875 Patent, Bernheim Model, Bernheim Certified 

Model, Simon Patents, Roemer Patents No. 1 and No. 2, Jost 
First Plate and Jost Second Plate and D 3, Jenkinson Lock, Lieb 
Locks A, B, and ©, and Lieb 1877 Patents No.1 and No. 2 are prior 
in date to the date of filing application for said patent 208,541. 

A. Taking into consideration the state of the art prior to the date 
of the alleged invention, I find that the said invention, if it be in- 
vention, is necessarily restricted to the identical combinations shown 
and described and referred to in the claims of the same, namely, to 
the combination in a lock case of the central portion bent into a U 
form so as to form the top and sides of the lock case only, the bot- 
tom and ends being open, and the ends between which the lock 
mechanism is contained formed of separate pieces or blocks, inserted 
into the open ends of the central portion. It is also restricted to the 
above-mentioned combination, with the end pieces made with 
shoulders for defining their position relative to the central U-shaped 
portion, said shoulders being of the same shape as the U of the cen- 
tral portion. 

Complainant’s patent No. 208,541 is “for improvement in locks 
for satchels,” and, as stated in the specification, “ This invention re- 
lates to certain improvements in the construction of lock cases of the 
kind described in letters patent Nos. 190,907 and 195,233. 

The last-mentioned patents, Nos. 190,907 and 195,233, show and 
describe lock cases with extensions at the ends for attaching handles, 
the arrangements being such that the parts by which the handles 
are attached to the bag pass through the hook-shaped parts of the 
lock case and are held between the lock case or its extension and 
the bag frame. 

In 190,907 the hook is formed by a cylindrical elongation of the, 
lock case; in 195,233 it is formed by notching the sides of the same. 

In the devices shown and described in 190,907 and 195,233 
339 inner transverse braces are formed within the lock shells at 
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short distances from the ends, said transverse braces being 
marked 6 6 in 190,907, but not marked by letter in the subsequent 

atent No. 195,233. Between the two inner braces the lock mechan- 
ism is contained, and in both patents the drawings clearly show a 
spring abutting against one of the braces. 

In 190,907 a removable bottom plate is shown and described 
which closes the case between the two braces + 6, but not between 
the braces and the ends of the case, while in 195,233 no bottom 
plate is shown, and it is stated in the specification that by this new 
construction of lock case an extended bottom plate is dispensed with. 

The principal object of the invention referred to in complainant’s 
patent No. 208,541, and which relates to certain improvements in 
the construction of lock cases of the kind described in letters patent 
Nos. 190,907 and 195,233, is stated to be to reduce the expense of 
the lock case and to render the same more practical in form and 
construction. 

{t is also stated in the specification of complainant’s patent that 
“The invention consists principally in forming the body of the lock 
case with open ends, and in combining the same with cast blocks or 
end pieces which are separately made,” this part of the invention 
being referred to in the first claim of the patent. 

W hile in thedevices shown and described in complainant’s earlier 
patents, Nos. 190,907 and 195,233, transverse braces are formed 
within the lock shell, in the device shown and described in com- 
plainant’s patent 208,541 the central portion A of the lock case is 
simply a U-shaped piece of metal forming the top a and the sides 
66 of the lock case, the bottom and ends of said central portion 
A being open, while the transverse braces within the lock shell, 
between which the lock mechanism is contained’ and against which 
the spring or springs of the lock abut, form parts of the separate 

pieces B bL, of cast metal or other suitable material, con- 
340 structed to fit into the open ends of the body A, into which 

these blocks or plugs B B are inserted, as ciearly shown in 
figure 2, which shows small projections on the inner faces of the 
end pieces b B for the reception of the ends of the springs, and 
also a similar small projection on the bolt C which is moved by 
means of the handle g. The other parts of the lock portion proper, 
which, as stated in the patent, is contained within the shell, A are 
not shown in the drawing. 

It is also stated in complainant’s patent 208,541 that each block 
should have a shoulder, d, to limit the degree of its insertion into 
the shell A or of the shell into the block. As shown in the draw- 
ing, this shoulder d abuts against the outer edge of the U-shaped 
central part of the lock case and is of the same U shape. 

The drawing of comp’s patent does not show the arrangement 
where, as stated in the specification, the shell is inserted into the 
block. 

The specification of complainant’s patent also states: “ The blocks 
B.may also serve, if des:red, to secure the ends of the handle or the 
catches which close the jaws of the bag, and for other suitable pur- 
poses.” From this statement it follows that the end pieces are not 
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necessarily provided with means for attaching handles or catches, 
and that the invention actually relates to improvements in the con- 
struction of lock cases of the kind described in letters patent Nos. 
190,907 and 195,233, irrespective of the means there shown for at- 
taching handles or catches—that is to say, that while in the above- 
mentioned earlier patents the lock case is provided with Inner trans- 
verse braces and with perforated parts like d d,in 190,907, said 
transverse braces and perforated parts are omitted in the central U- 
shaped portion of complainant’s patent 208,541, and form parts of 
separate end pieces 

By my examination of the specification and drawings of com- 
plainant’s patent 208,541 and of complainant’s earlier patents, 

190,907 and 195,233, I have arrived at the conclusion that 
341 the body A referred to in the first claim of 208,541 is a U- 

shaped body, forming exclusively the top and sides of the 
central portion of the lock case, being entirely open at the ends; 
that the lock case is only completed and that the lock can only be 
finished by the addition of the end pieces which close the open ends 
and form the transverse braces between which the lock mechanism 
is contained and which support the spring or springs, the evident 
object of the invention being the making of the central part of the 
lock case without those transverse braces or end supports, simply 
U-shaped, and to close up the ends and supply transverse braces or 
end supports by separate end pieces B 6, no other arrangement 
being shown, described, or suggested in the patent. 

In Defendant’s Exhibit Schloss Patent I find shown and described 
a lock case, figure 8, which .is open at the two ends and has two 
end pieces, one of which, V, is fixed and forms an abutment for the 
lock spring c, while the other end piece, the piston E, is movable, 
performing the office of a bolt, which can be locked by a key, sub- 
stantially the same arrangement I find in Defendant’s Exhibit 
Schloss Lock. 7 

Defendant’s Exhibit Read Patent showsa lock for travelling bags 
with a strap or handle attached to the same, the fastenings for the 
handles being near the ends of the lock case, on top of the same. 

In Defendant’s Exhibits Fisher Design I find U-shaped lock cases 
with notched sides at or near the ends to receive and hold handle 
rings, substantially as shown and described in patent 195,233, and 
referred to in the claim of the same. 

In Defendant’s Exhibit Bernheim 1875 Patent I find shown and 
described a U-shaped lock case with one open end, which is closed 
by a movable U-shaped end piece, the open end being inserted into 
the movable end piece. 

In Defendant’s Exhibit Bernheim Model and Bernheim Certified 

Model I find U-shaped lock cases with open ends and end 
342 _— pieces, into which the U-shaped shell is inserted. One of the 

end pieces is movable, while the other one is fixed on the 
shell, the end of the shell abutting against the inside of the end 
piece. The lock case is secured upon a hollow box-shaped base. 

In Defendant’s Exhibit Simon Patent I find an extended lock 
plate, rm - handle attached to the same, and also with cross-creases 

27—slo 
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to receive the rings or other suitable devices for fastening the carry- 
ing strap to. I quote from the Simon specification as follows : 
: My invention relates to an improvement in travelling bags and 
satchels; and it consists, first, in placing the lock, fastenings, and 
ring leops all upon a single plate, and thereby dispensing with so 
many different fastenings;” also: “a represents the lock plate, 
which, instead of being made just long enough to receive the lock ¢ 
alone, as is usual, is here ch long enough to receive the lock 
fastening d and ring loops e all together. By this means all these 
parts can be attached to the frame of the bag « or satchel at once, 
thereby dispensing with a large number of rivets or other fastenings 
and saving much time and labor. 

“The loc k, fastening, and ring loops may " of any construction 
desired, as the ‘vy form no part of this invention.” 

Also: “It will be readily seen by the above-described construction 
that but two rivets at each end of the lock plate will serve to securely 
fasten all four parts to the back lock frame, thereby serving to dis- 


pense with so much skilled labor and to prevent the weakening of 


the frame. | 

“ Cross-creases j are also struck up in the plate a to receive rings 
or other suitable devices for fastening the carrying strap to.” 

From the above it follows that, the parts not being restricted to 
the specific form and construction shown, the ring loops may be 

made in one piece with the bottom plate, the lock case may 
343 extend tothe ring loops.and the ring loops may be formed like 

the cross-creases j, this being a common method of attaching 
rings. 

Such an arrangement is shown in Def’ts’ Exh. Jost First Plate 
and Jost Second Plate and Def’ts’ Exh. D 3, where the ends of the 
lock case abut against a projection on the lock plate at or near the 
projection due to the cross-creases. 

In Def’ts’ Exh. Jenkinson Lock, I find a lock case to the top of 
which handle rings are attached by clips passing through holes on 
the top of the extended lock case at or near its ends. 

In Det’ts’ Exh. Lieb Lock A, I find handle fastenings such as 
shown and described in Def’ts’ Exh. Lieb 1877 Patent No. 1, fast- 
ened upon an extended lock case near its ends, and in Def’ts’ Exh. 
Lieb Lock B, handles for travelling bags, as shown and described 
in Def’ts’ Exh. Lieb 1877 Patent No. 2, likewise secured upon an ex- 
tended lock plate near its end. | 

In Def’ts’ Exh. Lieb Lock C, I find handles as shown and de- 
scribed in Def’ts’ Exh. Lieb 1877 Patent No. 2, secured upon end 
pieces inserted into the U-shaped ends of the lock case and provided 
with shoulders which define their position relative to the body of 
the lock case. The end pieces, however, do not form the end sup- 
ports for the lock mechanism. 

Thus at the date of complainant’s patent it was not new to have 
ring loops or a similar device attached to the lock case or to an ex- 
tended bottom plate, such being found in the Read patent, the 
Fisher designs, and the Simon patent, and Roemer patents No. 1 
and No. 2,in Defendants’ Exhibit Jost First Plate and Second Plate, 
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and Defendants’ Exhibit D 3, Defendants’ Exhibit Jenkinson Lock, 
aud Defendants’ Exhibit Lieb Lock A and Lieb Lock B. 
Nor was it new to have separate end pieces, such being found in 
the Schloss patent and Bernheim 1875 Lock, and in Defend- 
044 = ants’ Exhibit Lieb Lock C. 

For the above reasons, in my opinion, the invention shown 
and described in complainant’s patent and referred to in the claims 
of the same is, by the state of the art prior to the date of the al- 
leged invention, restricted to the specific arrangement shown and 
described, and in particular to a central portion bent into a U form 
entirely open at the bottom and ends, and without any transverse 
pieces, between which the lock mechanisin is contained, the inven- 
tion consisting in forming those transverse braces in separate end 
pieces or blocks inserted into the open ends of the central portion, 
by which arrangement, as stated in the specification of complain- 
ant’s patent, the expense of the lock case is reduced, and it is al- 
leged that the same is more practical in form and construction, but 
the arrangement is such that without the end pieces the lock is in- 
complete, and can only be completed by inserting the end pieces, 
while in such devices like the lock in the Simon patent, the Defend- 
ants’ Exhibit Jost First and Second Plate and Exhibit D 3, Defend- 
ants’ Exhibit Jenkinson Lock, Defendants’ Exhibits Lieb Locks A, 
B, and C the lock is complete without the handle fastenings. 


Defendant’s time for taking testimony is extended to and inclding 
Septem ber Sth, 1884. 
Adjourned to Monday, September Sth, 1884, at 10 a. m. 


345 New York, September 8th, 1S84—10 o’clock a. m. 
Met pursuant to adjournment. 
Present: Counsel for respective parties. 


The direct examination of Mr. A. Faper Du Faur continued 
by W. C. Haurr, Esq.: 

5 Q. Do the devices Comp’t’s Exh. Neumann Lock, Comp’t’s 
Exh. Infringing Lock, Comp’t’s Exh. Neumann Satchel, and Dei’ts’ 
Exh. Neumann Lock No. 2 contain, in your opinion, the alleged 
invention recited and referred to in the claims of Comp’t’s Exh. 
Patent, having in view the state of the art prior to said patent, and 
give your reasons for any opinion you may express. In giving your 
answer you may refer to Def’ts’ Exh. Flocke 1881 Patent and 
Comp’t’s Exh. Flocke Loose Clip Patent. 

A. They do not. 

Comp’t’s Exh. Infringing Lock and Comp’t’s Exh. Neumann Lock 
do not contain the invention shown and described in comp’t’s patent 
and referred to in the first claim of the same, because they are not 
made in three pieces, like comp't’s lock case, because in said locks 
the body of the lock case is not made with open ends, but has sub- 
stantially closed ends, and has no end pieces fitting into open ends, 
as in comp’t’s lock; on the contrary, the lock case proper has itself ' 
ends between which the lock mechanism is confined and the hooks 
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for the handles in Comp’t’s Exh. Neumann Lock and Comp’t’s Exh. 
Infringing Lock form parts of extended bottom plates, so that they 
could not be inserted into the central shell, as in complainant’s 
device. | 

In Complainant’s Exhibit Neumann Lock and Complainant’s 
Exhibit Infringing Lock the lock is complete without the handle 
attachments, while in complainant’s device the lock is not complete 
without the separate end pieces, between which the lock mechanism 

is contained. 
346 Defendant’s lock, Complainant’s Exhibit Neumann Lock, 

and Complainant’s Exhibit Infringing Lock, is in fact a 
modification of the lock shown and described in the Simon. patent 
of 1876, of the locks Defendants’ Exhibit Jost First Plate and Jost 
Second Plate, Defendants’ Exhibit D3, Defendants’ Exhibit Jen- 
kinson Lock, and Defendants’ Exhibit Lieb Locks A and B, the 
difference being essentially only in form and design, while retaining 
the constructive feature of a lock case secured upon an extended 
bottom plate, with means for attaching rings or handles, an ar- 
rangement well known prior to the date of complainant’s patent, 
the object of which patent is to dispense with an extended bottom 
plate and to make the central part simply U-shaped, confining the 
lock mechanism between separate end pieces. 

Defendant’s locks, Complainant’s Exhibit Neumann Lock, and 
Complainant’s Exhibit Infringing Lock are locks like the lock 
shown and described in Defendants’ Exhibit Flocke 1881 Patent, in 
which patent it is stated that the lock case is provided with down- 
wardly projecting fingers or pieces e’, which way close, or partially 
close, the ends of the lock case, and which may leave the opening e, 
into which the corner pieces 0 fit when in place on the bed plate. It is 
also stated that the lock case holds the ordinary locking mechanism 
and key bolt, and one of the end pieces e forms the support of the 
lock spring. ‘The specification of the Flocke patent of 1881 clearly 
establishes the fact that defendant’s locks, Complainant’s Exhibit 
Neumann Lock, and Complainant’s Exhibit Infringing Lock, 
which are made as shown and described in said patent, do not, as 
in complainant's device, have the central part formed with open 
ends and separate end pieces provided for closing up such.open ends 
and for confining the lock mechanism. 

Complainant’s Exhs. Neumann Lock and Infringing Lock 

347 donot contain the invention referred to in the second claim 

of complainant’s patent, because they do not have end pieces 

or plugs inserted Jongitudinally into an open central body and do 

not have U-shaped shoulders, such as referred to in the second 

claim of complainant’s patent, and limiting the degree of insertion 

of the plugs in the longitudinal direction. On the contrary, in de- 

fendants’ locks the position of the lock case upon the bed plate is 
fully defined by prongs passing through holes in the bed plate. 

The locks, Defendants’ Exh. Neumann Lock No. 2 and Complain- 
ant’s Exh. Neumann Satchel, do not contain the invention shown 
and described in complainant’s patent and referred to in the claims 
of the same, because said locks are complete in themselves without 
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the addition of the handle fastenings and have no open ends for 
the insertion of plugs between which the lock mechanism is confined, 
as in complainant’s patent. The handle rings in Defendants’ Exh. 
Neumann Lock 2 and Complainant’s Exh. Neumann Satchel are 
not held between separate end pieces and the bag frame, as in com- 
plainant’s patent; they are attached to the top of the lock case by 
¢lips passing through holes in the top of the extended lock case; 

said i ve perform no other function than to attach the handle rings 
to the top of the lock case, and the holes or slits into which the clips 
are inserted have no other object but the insertion of such clips, so 
that the omission of the slits and clips leaves the lock complete with- 
out handle fastenings. Handle fastenings attached to the top of a 
lock case or to the top of an extended lock case have been known 
long prior to the date of complainant's patent, as illustrated by De- 
fendants’ Exh. Read Patent and Defendants’ Exh. Lieb Lock A 
and B. 


Direct closed. 


Adjourned to Wednesday, Sept. 10, 1884, at 11 a. m., for the cross- ° 
examination of Mr. Faber Du Faur. 


348 New York, September 18th, 1884—2 o’clock p. m. 
Met pursuant to adjournment. : 
Present: Counsel as before. 


Cross-examination of A. Fasper pu Faur by Mr. A. V. 
SRIESEN : 

6 X Q. Does Exhibit Read Patent, in your opinion, show and de- 
scribe the invention which is described and claimed in Complain- 
ant’s Exhibit Patent? 

A. It does not. 

7 X Q. Does Exhibit Fisher Design 293,357 show the invention 
which is described and claimed in Complainant's Exhibit Patent? 

A. It does not. 

8 X Q. Does Exhibit Fisher Design 298,207 show the invention 
which is described and claimed in Complainant’s Exhibit Patent? 

A. It does not. 

9 X Q. Does Exhibit Bernheim 1875 Patent show and describe 
the invention which is described and claimed in Complainant’s Ex- 
bibit Patent 3? 

A. It does not, as I understand the invention described in Com- 
plainant’s Exhibit Patent, but if it should be held that Complain- 
ant’s Exhibit Patent covers any open middle piece in combination 
with a separate end piece, then the Bernheim patent shows a U- 
shaped middle piece combined with a separate end piece, which, 
however, is movable. 

All after the word invention is objected to as not responsive. 


10 X Q. Will you kindly, in giving your answers to my questions, 
give your own individual opinion without guessing at what might 
be held, as my questiuns are intended to ascertain how you construe 
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or understand the several exhibits, not how you guess what the 
finding may finally be. I now ask vou how many separate end 
pieces you find in Exhibit Bernheim 1875 Patent. 


349 Defendant’s counsel! objects to the restrictions sought to be 

imposed upon this witness by the first part of the last preced- 
ing question preceding the words “ I now ask,” as unwarranted and 
im proper. 


A. One. 

11 X Q. And how many in complainant’s patented structure ? 

A. Two. 

12 X Q. What do you mean by the word “ separate,” in your an- 
swer to the 9th cross-question ? 

A. I mean that a cross-piece should be a piece by itself. 

3 XQ. And what do you mean by the word cross-piece in your 
last answer? 

A. I intended to say end piece. 

14 X Q. Is Exhibit Bernheim Model a correct representation of 
that which is shown in Exhibit Bernheim 1875 Patent? 


Objected to as immaterial. 


A. It doesn’t have all the parts shown in. the Bernheim patent, 
and both end pieces are separate pieces. 

15 X Q. Does, then, Exhibit Bernheim Model, in your opinion, 
embody the invention which is described and claimed in Complain- 
ant’s Exhibit Patent? 

A. It has in a lock case the combination of a U-shaped central 
body, having open ends, with end pieces that are applied thereto, 
and unless the invention shown and described in Complainant’s Ex- 
hibit Patent and referred to in the first claim of the same be re- 
stricted to what is shown and described, then in my opinion De- 
fendants’ Exhibit Bernheim Model does contain the invention 
claimed in Complainant’s Exhibit Patent. The lock in Defendant’s 

Exhibit Model is not complete, but I assume that one of the 
300 end pieces was intended to perform an additional function 

and to be made movable for that purpose. Since one of the 
end pieces, however, was evidently intended to be fastened, I do not 
think that it wou!d have required invention to have fastened the 
other end piece in the same manner if the additional function 
should be dispensed with. 

16 X Q. What do you understand by the words “that are ap- 
plied thereto, substantially as herein shown and described,” in the 
first claim of Complainant’s Exhibit Patent? 

A. I understand that the words “that are applied thereto” refer 
to the end pieces B B and mean that they are connected therewith, 
and that the words “substantially as herein shown and described ” 
refer to the whole combination recited in the claim. What the 
words “substantially as herein shown and described” mean de- 
pends on the state of the art, and, as I understand, is actually the 
question at issue in this case. In my direct testimony I fully stated 
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what I understand the invention to be as restricted by the state of 
the art. 


Answer objected to as not responsive. 


17 X Q. Then, if you understand that the words “substantially 
as herein shown and described,” in the first claim of complainant’s 
patent, constitute the actual question at issue in this case, you also 
understand, do you not, that the second claim is not in issue, be- 
cause it has not such words? 


Objected to as not being what the witness has stated. 


‘A. I did not say that the words were at issue, but their meaning— 
that is to say, whether, in view of the prior state of the art, defend- 
ant’s device is actually substantially as what is shown in complain- 
ant’s patent. Thesame is true as to the subject-matter of the second 
claim, to which the words “substantially as and for the purpose 

specified” are added. 
ool 18 X Q. How many fasteners do you find in Complainant’s 
Exhibit Patent for holding the two end pieces and also the 
lock case in position on the frame? 

A. According to the patent, either two or four may be used. 

19 X Q. How many fasteners are necessary to secure the four 
parts of Exhibit Berheim’s Model to one another and to the lock 
case, supposing that both end caps were made immovable ? 

A. They can be fastened by two. 

20 X Q. Does Exhibit Bernheim Certified Model, in your opinion, 
show the invention which is described and claimed in the two claims 
of Complainant’s Exhibit Patent, as you construe the claims of that 
patent? 

A. My opinion in relation to Exhibit Bernheim Certified Model 
is the same as in relation to Exhibit Bernheim Model. In relation 
to the second claim of complainant’s patent I have already. stated 
that it embodies the elements of the first claim, with the addition of 
the shoulders d, which limit the insertion of the end plugs in the 
longitudinal direction. When the end pieces in Defendants’ Ex- 
hibit Bernheim Model are slipped over the central U-shaped shell 
or the shell inserted into the end pieces, ends of the end pieces limit 
the degree of insertion and thus perform the functions of the should- 
ers d of the complainant’s patent. 

21 X Q. And as a mechanic you testify that these caps have 
shoulders, do you not? 

A. I have not stated so. I have stated that the ends perform their 
functions. 

22 X Q. Then they have no shoulders, have they ? 

A. They have not what is generally called a shoulder. 

23 X Q. I observe that in figure 2 of complainant’s patent the 
pieces B B are represented as being hook-shaped. Is that form or 
its equivalent found in Exhibit Bernheim Model or in Bernheim 
1875 Patent? 


Objected to as immaterial. 
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352 A. It is not. 

24 X Q. Does Exhibit Simon Patent show that which, in 
your opinion, is shown and described in the two claims of Com- 
plainant’s Exhibit Patent? 

A. It does not show what, in my opinion, is shown and described 
in compluinant’s patent and referred to in the two claims of the 
same. 

25 X Q. Does Exhibit Roemer Patent No. 1 (No. 190,907) show 
that which is described and claimed as new in Complainant’s Ex- 
hibit Patent (No. 208,541)? 

A. It does not. 

26 X Q. Does Exhibit Roemer Patent No. 1 (195,238) show that 
which is described and claimed as new in Complainant’s Exhibit 
Patent (No. 208,541)? 

A. It does not. 

27 X Q. Does Exhibit Schloss Pateht show that which is described 
and claimed as new in Comp't’s Exhibit Patent (No. 208,541) ? 

A. My opinion in regard to Exhibit Schloss Patent is substantially 
the same as in regard to Defendant’s Exhibit Bernheim Model, but 
in this case the end pieces are inserted into the shell, one of the end 
pieces being likewise movable while the other one is fastened and 
forms the button for the spring, and the middle piece is a cylinder 
or tube. The enc pieces, as shown, have shoulders. 

28 X Q. Shoulders for defining their position relative to the body 
or middle piece ? 

A. They are not so shown, although they are capable of being so 
used. 

29 X Q. Is Exhibit Schloss Lock a correct embodiment of what 
is shown and described in Exhibit Schloss Patent? 

A. It is a substantially correct embodiment of the same, although 
the middle piece is U-shaped, the bottom being formed by a separate 
case—that is to say, a substantially correct embodiment of figure 8 
in the drawing of the Schloss patent. 

30 X Q. Do the shoulders on the end pieces limit or define their 

position relative to the body ? 
353 A. They do not. 

31 XQ. Does Exhibit Jost First Plate, in your opinion, 
embody the invention which is described and claimed as new in 
comp't’s patent ? 

A. It does not, as I understand the invention. 

32 X Q. Does Exhibit Jost Second Plate, in your opinion, em- 
body the invention which is described and claimed as new in 
comp’'t’s patent? 

A. It does not, as I understand the invention. 

33 X Q. Does not Exhibit Jost Second Plate appear to be identi- 
cal with Exhibit D3? 

A. They do not appear to be made from the same pattern, as is 
readily seen by a comparison of the openings in the bottom plate, 
but they are substantially the same devices, as far as I can sce. 

34 X Q. Does Exhibit Jenkinson Lock, in your opinion, embody 
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the invention described and claimed as new in Comp’t’s Exhibit 
Patent ? 

A. It does not, in my opinion. 

35 X Q. Does Exhibit Lieb Lock A, in your opinion, embody the 
invention described and claimed as new in Comp't’s Exhibit Patent? 

A. It does not, in tny opinion. 

36 X Q. Does Exhibit Lieb Lock B, in your opinion, embody the 
invention described and claimed as new in Comp't’s Exhibit Patent? 

A. It does not, in my opinion. 

37 X Q. Does Exhibit Lieb Lock C, in your opinion, embody the 
invention described and claimed as new in Comp’t’s Exhibit Patent ? 

A. It does not,if the invention is restricted to what is shown and 
described and in particular to the U-shaped central body with open 
ends, without any end walls between which the lock mechanism is 
confined, as fully referred to in my answer to the direct questions. 
If, however, the patent refers to any lock case with partly open ends 
and to any method of inserting end pieces into such open ends, 

then, in my opinion, Exhibit Lieb Lock C does embody the 
304 invention described and claimed as new in Comp’t’s Exhibit 

Patent. It also has shoulders limiting the degree of inser- 
tion of the end pieces. 

38 X Q. Do Exhibits Lieb 1877 Patents 1 and 2,in your opinion, 
show or describe the invention which: is described and claimed as 
new in Comp’t’s Exhibit Patent” 

A. They do not. 

39 X Q. Does Exhibit Headley Lock, in your opinion, embody 
the invention described and claimed as new in Comp’t’s Exhibit 
Patent ? 

A. It does not, as I understand the invention. 

40 X Q. Then you rule Judge Nixon to be in error when he de- 
cided that Exhibit Headley Lock is an infringement of comp’t’s 
patent in suit? 

Objected to, as this witness is not called for the purpose of re- 
viewing Judge Nixon’s decision. 


A. I do not rule at all, it being well known that a court may be 
compelled to render a certain decision when there is no proper de- 
fence nade, nor do I say that a court should adopt my opinion 
even without having my reasons for the same. 

41 X Q. Do you mean to insinuate by your last answer that the 
Headley suit was not properly defended ; and, if not, what do you 
mean by vour reference to the want of a proper defence ? 

Objected to, as the witness is not shown to have had any privity 
or connection with the Headley suit. 


A. I meant to say that I don’t know the reason for the decision, 
and, if my memory is correct, Mr. Clayton told me that there had 
been some difficulty about the defence. 

42 X Q. Have you read the record in that case ? 

A. I glanced at it, but I could not say I read it. 

43 X Q. Were you in court during the argument for the motion 

28—315 
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for injunction in this suit to restrain the defendant from the manu- 
facture or sale of locks like Exhibit Infringing Lock ? 

3505 A. No; I don’t think I was; I don’t remember being 
there. 


Adjourned to Saturday, Sept. 20th, 1884, at 11 a. m. 


New York, Sept. 20, 1884—11 a. m. 


Met pursuant to adjournment. 
Present: Counsel for the respective parties. 


Cross-examination of the witness, A. FABER pu Fawr, con- 
tinued : 

44 X Q. W ould, in your opinion, Comp't’s Exhibit Patent in- 
clude in its description and claim the structure like Comp’t’s Ex- 
hibit Infringing Lock if the state of the art were disclosed by Ex- 
hibit Schloss Patent, Schloss Lock, Bernheim 1875 Patent, and 
Roemer Patents No. l and No. 2 (Nos. LYO 907 and 195,233)? 

A. I don’t think it would, for the reasons given in my direct testi- 
mony. 

45 X Q. I show you an affidavit entitled in this suit and bearing 
date January 11th, 1884, sworn to before W. Hauff, notary public, 
and ask whether you made that affidavit? 

A. I did make this affidavit. 

46 X Q. Its contents still meet with your approval, do they 
not ? 

A. They do. 


Counsel for complainant offers in evidence said aflidavit of this 
witness, which is on file in the clerk’s office of this court and in- 
dorsed, “ Papers in opposition to motion to amend bill and for pre- 
liminary injunction, filed in open court January 12th, 1884,” and 
the same is marked Complainant’s Exhibit A Faber du Faur Affi- 
davit, September 20, 1854, J. A. 5., ex’r. 


47 X Q. Is that affidavit you speak of Defendants’ Exhibit Bern- 
heim Model? Can you point that model out to us? 
306 A. To the best of my recollection said model was exactly 
like Defendant’s Exhibit Bernheim Model, May 19th, 1884, 
8 A. S., ex’r. 

48 X Q. Is, in your opinion, the fact that in Complainant’s Ex- 
hibit Infringing Lock the end pieces are rigidly connected by a 
bottom plate essential for the purpose of comparison of said exhibit 
with Complainant’s Exhibit Patent ? 

A. It is one of the essential elements of comparison, in my opinion, 
and this forming of an extended bottom plate prevents the insertion 
in a longitudinal direction into the central part and the limiting of 
the insertion in a longitudinal direction by shoulders. As I have 
already stated, Complainant’s Exhibit Patent refers to improvements 
in the construction of lock cases, described in prior patents of com- 
plainant, where extended bottom plates are dispensed with, while 
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Complainant’s Exhibit Infringing Lock certainly has an extended 
bottom plate with cross-creases for ring loops. 

49 X Q. If you are right in finding that this connection of the 
end pieces in the infringing lock and the prior existence of the 
Schloss patent, the Bernheim 1875 patent, and the two prior Roemer 
patents take Exhibit Infringing Lock out of the scope of Complain- 
ant’s Exhibit Patent, was not Judge Wallace wrong, having all 
these facts before him, in granting the motion, as appears by his 
order of January 12th, 1884, which I now hand to you ? 


Objected to as improper in assuming that this witness is called 
upon to sit in review of his honor Judge Wallace. 


A. I am not aware of the reasons of the decision of his honor 
Judge Wallace, nor have I been called upon to criticise such a 
decision. I have been called upon to give my opinion as an ex- 
pert, and adheretothe opinion I have given, leaving it to the court 
to decide whether the reasons which I have given for my opinion 
are sufficient to sustain the same or not. : 


357 Counsel for complainant offers in evidence the said order 

of January 12th, 1884, and the same is marked Complain- 
ant’s Exhibit Order of January 12th, 1884, September 20th, 1884, 
J. A. S.. examiner. 

Counsel for complainant asks counsel for defendant to admit that 
the affidavit of Gustave Bernheim of January.7, 1884; Herman Op- 
penheimer of January 8, 1884; D. Van Santvoord of January 10, 
1884; Carl Neumann of January 9, 1884; Robert Flocke of Janu- 
ary 8, 1884; Albert O. Headley of January 9, 1884; David Neu- 
mann of January 9, 1884; Charles Ktipper of January 10, 1884; 
Gustav Bernheim of January 11, 1884; Jonathan Koch of January 
7,1884; George B. Jenkinson of January 8, 1884, and Faber du 
Faur of January J1, 1884, all of which are tied together and in- 
dorsed, “ Papers in opposition to motion to amend bill and for pre- 
liminary injunction, filed in open court January 12, 1884,” were 
read and filed on behalf of the defense on the argument of the mo- 
tion which resulted in the granting of Complainant’s Exhibit Order 
of January 12th, 185-4. 

Counsel for defendant admits that, to the best of his recollection, 
said papers were read or referred to and filed on behalf of the de- 
fense on the argument of said motion. 

Counsel for complainant ‘offers in evidence the papers so indorsed 
and covered by the above request and answer, and they are marked 
as indorsed, to wit, “Papers in opposition to motion to amend bill 
and for preliminary injunction, filed in open court January 12, 
1884, T.” 

50 X Q. Is or is not in Complainant’s Exhibit Headley Lock a 

bottom plate rigidly joining the end pieces substantially like 
358 the bottom plate rigidly joining the end pieces of Complain- 
ant’s Exhibit Infringing Lock ? 


Objected to as immaterial. 
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A. There is a bottom plate with ends, but no separate end pieces, 
in both cases, the ends projecting beyond the lock case. 


Cross-examination closed. 
No redirect. 


A. FABER pu FAUR. 


Sworn before me— 
JOHN A. SHIELDS, Examiner. 


Counsel for defendant offers in evidence an order in this case by 
his honor Judge Wallace, filed April 25, 1884, denying a motion on 
behalf of complainant that locks like the locks attached to Com- 
plainant’s Exhibit Neumann Satchel be embodied in defendants’ 
quarterly statements, the affidavits of John W. Lieb, April 17, 1884, 
and Gustav Bernheim of April 12, 1884, mentioned in said order, 
being in evidence, respectively, as Exhibit Lieb First Affidavit and 
Complainant’s Exhibit Bernheim Affidavit of April 12, 1884, and 
said order is marked Defendant’s Exhibit Order of April 25, ’84, 
September 20, ’84, J. A. S., ex’r. 

Adjourned to new notice. 


359 Circuit Court of the United States for the Southern District 
of New York. 


WitiraM Roemer, Complainant, 
v8. In Equity. 
Davip Neumann, Impleaded, &c., Defendant. f 


Please take notice that I shall proceed to take proofs for final 
hearing on the part of the defendant, under the 67th rule of the 
Supreme Court for courts of equity, as amended, and in accordance 
with the statutes in such cases made and provided and in pursuance 
of the rules and practice of this court, before John A. Shields, Esq., 
an examiner of this court, or other competent officer, at his office in 
the post-office building, in the city of New York, on the 2d day of 
April, 1884, at 11 o'clock in the forenoon. 

I desire the evidence to be adduced in this cause to be taken 
orally. | 

You are invited to attend and cross-examine the witnesses pro- 
duced. The examination will be adjourned to such time and place 
as may be required, without further notice. 

Dated New York city, March 29, 1884. 

Very respectfully, W. C. HAUFF, 
Defendant’s Solicitor. 


To William Roemer, Esq., compl’t, and Messrs. Briesen & Steele, 
his counsel. 


Endorsed: U.S. circuit court, south. dist. of N. Y. In equity. 
William Roemer vs. David Neumann, impleaded, &c. Nofice 

360 = of taking testimony. W. C. Hauff, solicitor for defendant, 41 
Park row, N. Y. city. Service of notice, of which the within 
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is a copy, is hereby admitted this 29th day of March, 1884. Brie- 
sen & Steele, counsel for complainant. 


Circuit Court of the United States for the Southern District of New 
York. 


| WittraM Roemer, Complainant, 
vs. In Equity. 
Davip NeumMANN, Defendant. 


Please take notice that I shall proceed to take proofs for final hear- 
ing on the part of the defendant, under the 67th rule of the Supreme 
Court for courts of equity, as amended, and in accordance with the 
statutes in such cases made and provided and in pursuance of the 
rules and practice of this court, before John A. Shields, Esq., an 
examiner of this court, or other competent officer, at his office in 
the post-office building, in the city of New York, on the 16th day of 
July, 1884, at two o’clock in the afternoon. 

I desire the evidence to be adduced in this cause to be taken 
orally. 

You are invited to attend and cross-examine the witnesses pro*+ 
duced. The examination will be adjourned to such time and place 
as may be required, without further notice. 

Dated New York city, July 12, 1884. 

Very respectfully, W.C. HAUFF, 
Defendant's Solicitor. 


361 To William Roemer, Esq.. compl’t, and Messrs. Briesen & 
Steele, his counsel. 


Endorsed: U.S. circuit court, southern district of New York. In 
equity. William Roemer vs. David Neumann. Notice of takin 
testimony. W.C. Hauff, solicitor for defendant, 41 Park Row, N. 
Y. city. Service of notice, of which the within is a copy, is hereby 
admitted this 12th day of July, 1884. Briesen & Steele, counsel for 
complainant. It is consented that the taking of testimony under 
the within notice be adjourned to Thursday, July 24, 1884, at 2 p. 
m., same place, and defendant’s time for proofs is hereby extended 
8 days. N. Y., July 16,1884. Briesen & Steele, counsel for com- 
plainant. 


Circuit Court of the United States, Southern District of New York. 


WILLIAM ROEMER 


v8. In Equity. 
Davip NEUMANN et al. 


UniTepD STaTEs oF AMERICA, Pe 

Southern District of New York, j~ ° 

I, John A. Shields, an examiner duly appointed by the circuit 
court of the United States for the southern district of New York, do 
hereby certify that the foregoing are the proofs for final hearing 
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taken before me in the above-entitled cause on the part of defend- 

ants under and pursuant to the 67th rule of the Supreme Court of 
the United States as amended. 

362 I do further certify that I am not of counsel nor attor- 
ney for either of the parties nor in anywise interested in the 

event of said cause. 


I further certify that Mr. W.C. Hauff appeared on the part of de- 
fendants and Mr. A. v. Briesen appeared on the part of complain- 
ants in the taking of said proofs. 

JOHN A. SHIELDS, 


Examiner, &c. 


The President of the United States of America to John W. Lieb, 
Ksq., Greeting : 
Wecommand you that,all business and excuses being laid aside, you 
appear and attend before John A. Shields, Esq., an ex- 
Subpena = aminer of the circuit court of the United States for the 
Duces Tecum. southern district of New York, on the fourteenth 
day of August, 1884, at 11 o’clock in the forenoon, 
[L. s.] to testify and give evidence in a certain action now 
pending, undetermined, in the circuit court of the 
United States for the southern district of New York, between Wil- 
liam Roemer, complainant,and David Neumann, defendant, on the 
part of the defendant, and that you bring with you and produce at 
the time and place aforesaid a certain bill book of the firm of J. 
Lagowitz & Co. for the year or a portion of the year 1877, said book 
having been marked by said examiner “ Compl’t’s Exh. Lieb Book, 
Aug. 11, 1884, J. A. S., ex’r,” now in your custody; and for a failure 
to attend you will be deemed guilty of a contempt of court and liable 
to pay all loss and damages sustained thereby to the party ag- 
grieved and forfeit two hundred and fifty dollars in addition thereto. 


Witness the Honorable Morrison R. Waite, Chief Justice of 
363 the Supreme Court of the United States, at the city of New 
York, the thirteenth day of August, 1884. 
TIMOTHY GRIFFITH, Clerk. 


Ciry, County, AND STATE or New York. 88: 


William C. Hauff, being duly sworn, says: On August 13th, 1884, 
at New York city, I served the within subpcena on John W. Lieb 
by delivering to him a true copy thereof and at the same time 
showing him the within original, with the seal of the court thereon, 
and tendering to the witness three dollars for his fee and mileage. 


W. C. HAUFF. 


Subscribed and sworn to before me August 14th, 1884. . 
W. HAUFF, 
[u. s.] Notary Public (29), N. Y. Co. 
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The President of the United States of America to John W. Lieb, 

Esq., Greeting : 

We command you that, all business and excuses being laid aside, 

_ you appear and attend before John A. Shields, Esq., 

Subpena anexaminer of the United States circuit court for 

Duces Tecum. the southern district of New York, at his office, in 

the Post Office building, New York city, on the 

[L. s.] second day of September, 1884, at eleven o'clock in 

the forenoon, to testify and give evidence in a cer- 

tain action now pending, undetermined, in the circuit court of the 

United States for the southern district of New York, between Wil- 

liam Roemer, complainant, and David Neumann, defendant, 

364 on the part of the defendant, and that you bring with vou and 

produce at the time and place aforesaid a certain book marked 

“Compl’t’s Exhibit Lieb Book, Aug. 11, 1884, J. A. 8., ex’r,” by said 

examiner and the same being a bill book of the firm of J. Lagowitz 

& Co. for the year or a portion of the year 1877, now in your cus- 

tody; and for a failure to attend you will be deemed guilty ofa 

contempt of court and liable to pay all loss and damages sustained 

thereby to the party aggrieved and forfeit two hundred and fifty 
dollars in addition thereto. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at the city of New York, the 
28th day of August, 1884. 

TIMOTHY GRIFFITH, Clerk. 


U.S. Circuit Court, South. District of New York. In Equity. 
WILLIAM RoeEMER vs. Davip NEUMANN. 


City oF NEWARK, County oF Essex, | __. 
State of New Jersey, a 
Emil Trabold, of full age, and who being duly sworn, says: On the 
29th day of August, 1884, I served the within subpcena personally 
upon John W. Lieb, the person therein named as witness, by then 
and there exhibiting to him the said original subpeena, with the 
seal of the court thereon, and delivering to him a copy thereof and 
paying him at the same time and place three dollars as and for his 
fees for traveling from Newark, New Jersey, which then was the 
residence of said John W. Lieb, to the place mentioned in 
365 said subpoena, and return therefrom, and for one day’s attend- 
ance as such witness. 
EMIL TRABOLD. 


Subscribed and sworn to before me the 29th day of August, 1884. 
JOHN OTTO, 
[L. s.] Notary Public, Newark, N. J. 


At a stated term of the circuit court of the United States, held in 
and for the southern district of New York, at the court-house, in the 
city of New York, on the 16th day of May, 1884. 
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Present: Hon. William J. Wallace, circuit judge. 
WILLIAM Roemer vs. Davip NEUMAN. 


A motion having been made for leave to amend the answer herein, 
and the same coming on to be heard on the oral examination of 
John W. Lieb and on the affidavits of Gustav Bernheim, J. W. Lieb, 
and A. Faber du Faur for defendant, and upon the affidavit of Wil- 
Roemer on his own behalf: 

Now, after hearing counsel for the respective parties, it is ordered 
that the defendant have leave (upon making the payment of $20, 

hereinafter mentioned) to amend the answer herein, and that 
366 the answer thereupon stand amended, by inserting therein as 

the names of witnesses alleged to have had prior knowledge 
and use of the invention claimed in the complaipant’s patent as 
foliows: 

John W. Lieb, of Newark, New Jersey, at said Newark and New 
York city. 

Jacob Lagowitz, of and at the same places. 

Leopold Haas, of New York city, at said city and at Newark, 
New Jersey. 

It is further ordered that the complainant may, if he so elects, on 
or before the first Monday in July, 1884, dismiss his bill, without 
costs, or he may then file a replication to the answer so amended. 

It is further ordered that the defendants pay to the complaingnt 
or his solicitors the sum of twenty dollars as a fee for counsel for 
complainant for attending upon the examination of said Lieb and 
for opposing this motion. 

It is further ordered that the oral examination of said Lieb here- 
tofore taken be stricken out, and that, if the complainant file a rep- 
lication to the answer as above amended, the defendants have thirty 
days wherein to take testimony in support of the answer, and com- 
= afterwards have sixty days wherein to take testimony in re- 


uttal. 
WM. J. WALLACE. 
Filed May 16th, 1884. 


ROEMER —t 
» \ Der’ts’ Exu. Jost Account. April 22,1884. J.A.S., 
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367 
Sept. 11 
Oct. 23 
Nov. 24 
Dec. 23 
1878. 
Feb’y 2 
14 
June 7 
15 
368 
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Der’ts’ Exursit Lies 1877 Patent No.1. May 2,1884. J.A.S., 
Ex’r. July 24, 1884. 


(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Jolin W. Lieb, August 28, 
1877, No. 194,555, for improvement in handles for traveling bags, 
Xe. 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 

ents, have caused the seal of the Patent Office to be 
370 ~=[L.s.] affixed this 29th day of April, in the year of our 
Lord one thousand eight hundred and eighty-four, 
and of the Independence of the United States the one hundred and 
eighth. ! 
BENJ. BUTTERWORTH, 


Commissioner. 


The United States of America to all to whom these presents shall 
come : 


Whereas John W. Lieb, of Newark, New Jersey, has presented to 
the Commissioner of Patents a petition praying for the grant of let- 
ters patent for an alleged new and useful improvement in handles 
for traveling bags, &c.,a description of which invention is contained 
in the specification, of which a copy is hereunto annexed and made 
a part hereof, and has complied with the various requirements of 
law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled toa patent under the law: 

Now, therefore, these letters patent are to grant unto the said John 
W. Lieb, his heirs or assigns, for the term of seventeen years from 
the twenty-eighth day of August, one thousand eight hundred and 
seventy-seven, the exclusive right to make, use, and vend the said 
invention throughout the United States and the territories thereof. 

In testimony whereof I have hereunto set mv hand and caused 

the seal of the Patent Office to be affixed, at the city of 
[u.s.] Washington, this twenty-eighth day of August, in the year 
of our Lord one thousand eight hundred and seventy- 
O71 seven, and of the Independence of the United States of 
America the one — and second. 
A. BELL, 
Acting Secretary of the Interior. 

Countersigned : 

ELLIS SPEAR, 
Commissioner of Patents. 
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Unitep States Patent OFFICE. 
Joun W. Lies, of Newark, New Jersey. 
Improvement in Ilandles for Traveling Bags, &c. 


Specifications forming part of Letters Patent No, 194,555, dated Au- 
gust 28, 1877 ; application filed June 5, 1877. 


To all whom it may concern : 


Be it known that I, John W. Lieb, of Newark, in the county of 
Essex and State of New Jersey, have invented certain new and use- 
ful improvements in the construction and attachment of traveling- 
bag handles, of which the following is a specification : 

My invention relates to that class of curved handles which are 
hinged or jointed at their ends to the bag in such manner that they 
can fold down sidewise, and the object of the invention is to com- 
bine in one handle the advantages incident to different forms of 
handles hitherto in use and at the same time avoid their disadvan- 
tages. 

Hitherto folding handles have been generally made and attached 
in one or the other of two ways. In one of these plans a wire is 

passed through the handle from end to end and the exposed 
372 ends of the wire hooked into exposed eves on the bag frame, 

while in the other plan divided caps or sockets are passed 
through ears on the bag frame and riveted to the ends of the handle. 
The central wire answers a good purpose in stiffening the handle 
and receiving the strain; but the exposed ends are unsightly and 
objectionable, and are liable to become open and'detached and the 
body of the handle, if made of leather or similar soft ‘material as 
usual, having nothing to hold its ends down, rides up on the wire 
and gathers and wrinkles at the middle of the same. When the 
caps or thimbles are used to secure the handle the latter is permitted 
to stretch and to bend in such manner as to cramp the hand, and 
is frequently torn loose. 

My invention consists in combining, with a handle having the 
central wire, caps or sockets applied in such manner that they serve 
the several purposes of giving a finished end to the handle, of con- 
cealing and protecting the ends of the wire and their connection 
with the frame, and of holding the ends of the handle from sliding 
upward on the wire. 

The drawings represent my combination in various forms, in all 
of which, however, the advantages above enumerated are to be 
found. 

Figure 1 represents a longitudinal central section of a handle 
and its connections made on my plan. ° 

A represents the handle, made of leather or other suitable mate- 
rial,as usual, and provided with the central longitudinal wire a, the 
ends of which are clasped around horizontal pivots mounted in 
studs on base plates B, which latter are secured rigidly to the bag 
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frame, as shown. C represents socket of metal of a cylindrical form, 
having their lower ends closed and their upper ends slipped over 
and riveted fast upon the ends of the handle, as shown. 
As the drawing indicates, the sockets are extended beyond the 
ends of the handle and mounted upon and around the pivots in 
such a manner as to completely surround and enclose the 
373 ends of the wire. This is also clearly represented in Figs. 2 
and 3, the former representing 4 transverse section and the 
latter a side view of one end of the handle, shown in Fig. 1. 
The socket or cap represented in the above-named figures is made 


complete in one rigid piece, and is applied before the introduction 


of the pivot, whieh is inserted from one side. 

The handle represented in figure 4 has the socket made and ap- 
plied and the wire inserted in the saine manner as in the preceding 
figures; but the ends of the wire, instead of being coiled around 
the pivot, are secured by a transverse metal pin firmly within the 
socket. 

The handle represented in Fig. 5 has the end of the wire clasped 
around a stirrup on the bag and concealed by a divided or split 
socket, which is first passed through the stirrup and then closed 
upon and riveted fast to the end of the handle, as shown, the cap 
being in this case made with an inside recess to receive the wire, in 
order that it may fit down over the same snugly around the stirrup 
or pivot. 

In Fig. 6 the socket is made and applied in the same manner as 
in Figs. 1, 2, and 3; but the wire, instead of being coiled around 
the pivot, is secured by a nut or washer seated in a recess in the 
lower closed end of the socket. 

In Fig. 7 the construction is the same as in the preceding figure, 
except that the wire is bent to pass around and bear upon the 
pivot. 

In all cases the socket is secured firmly to the end of the handle 
either by means of rivets or by crimping or creasing the edge of 
the socket down into the handle; and in all cases the wire is to 
have a firm metallic connection with the bag, so that it will receive 

a greater portion of the weight and strain. 
oi4 I do not claim the use of the wire alone, nor do I claim, 
broadly, the application of a cap or socket to the end of a bag 
handle; but 

What I do claim is— 

The combination of a bag handle, a wire passing lengthwise 
through the same and connected with the stirrups on the bag frame, 
and metallic caps or sockets secured to the ends of the handle and 
pivoted on the stirrups, substantially as shown and described, so as 
to conceal the ends of the wire and answer the other purposes set 
forth. 

JOHN W. LIEB. 

Witnesses: 

JAMES A. BRUEN. 
A. C. FRANKEL. 


+ 


230 WILLIAM ROEMER VS. DAVID NEUMANN ET AL. 


Der’ts’ Exu. Lies 1877 Patent No. 2. May 2,1884. J. A. S., 
Ex’r. July 24, 1884. , | 


(2-175.) 
| 

| DEPARTMENT OF THE INTERIOR, 
i 7 a » ‘ 
| Unitep, States Patent OFFICE. | 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records a 
. . w ; . +> ’ 
| of this office of the letters patent granted John W. Lieb August 28, | 

) 1877, No. 194,556, for improvement in traveling-bag handles. 


In testimony whereof, I, Benj. Butterworth, Commis- 

[u.s.] sioner of Patents, have caused the seal of the Patent Office 
to be affixed this 29th day of April, in the vear.of our Lord 

378 one thousand eight hundred and eighty-four, and of the 
Independence of the United States the one hundred and 


eighth. 
BENJ. BUTTERWORTH, 


Commissioner. 
No. 194,556. (2-155. 


The United States of America to all to whom these presents shall 
come: | ; 


Whereas John W. Lieb, of Newark, New Jersey, has presented to 
the Commissioner of Patents a petition praying for the grant of let- 
ters patent for an alleged new and useful improvement in handles 
for traveling bags, satchels, &c., a description of which invention is 
contained in the specification, of which a copy is hereunto annexed 
and made a part hereof, and has complied with the various require- 
ments of law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
John W. Lieb, his heirs or assigns, for the term of seventeen years 
from the twenty-eighth day of August, one thousand eight hundred 
and seventy-seven, the exclusive right to make, use, and vend the 
said invention throughout the United States and the territories 
thereof. 

In testimony whereof I have hereunto set my hand and caused 

the seal of the Patent Office to be affixed, at the city of . 
[L. 8.] Washington, this twenty-eighth day of August, in the year | 
of our Lord one thousand eight hundred and seventy-seven, 
376 and of the Independence of the United States of America the 
one hundred and second. 


A. BELL, 


) Acting Secretary of the Interior. 
Countersigned : 


ELLIS SPEAR, 
Commissioner of Patents. 
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Unitep States PATENT OFFICE. 
Joun W. Lies, of Newark, New Jersey. 
Improvement in Handles for Traveling Bags, Satchels, &c. 


Specification forming part of Letters Patent No. 194,556, dated 
August 28, 1877; application filed June 5, 1877. 


To all whom it may concern : 


Be it known that I, John W. Lieb, of Newark, in the county of 
Essex and State of New Jersey, have invented certain improvements 
in devices for attaching handles to bags and satchels, of which the 
following is a specification : 

My invention relates to that class of joints or couplings for attach- 
ing leather and similar handles to bags and satchels, which consist 
of horizontal wrists or sleeves secured to the ends of the handle and 
seated in eyes or bearings on the frame of the bag. 

The object of the invention is to overcome the usual unsightly 
and destructive bending of the ends of the handles where they enter 
the coupling; and to this end it consists mainly in providing the 
wrists or journals with sockets at right angles thereto, into which 

the ends of the handles may be inserted without being bent. 
377 Fhe invention also consists, however, in other minor de- 
tails of construction, hereinafter fully explained. 

Figure 1 represents a side view of a handle attached to a bag 
frame by means of my improved couplings. Fig. 2 represents a 
longitudinal central section through one end of the same. Fig. 3 
represents a cross-section of the same on the line z z. Figs. 4, 5, 
and 6 are views illustrating the construction of the device im detail. 

A represents the handle; b, the wrist or sleeves attached to the ends 
of the handle; C, the eyes or bearings, in which the wrists are 
mounted, and D the frame of the bag, to which the eyes are riveted 
or otherwise firmly secured. 

As shown in the drawing, the wrists or sleeves B have a horizontal 
bearing in the eyes,and are each provided at one end, at right angles 
to the bearing, with a socket, a, to receive one end of the handle, 
which is inserted directly therein without being bent from its nat- 
ural form and fastened in any suitable manner. 

By thus constructing the couplings with the sockets a parallel 
with each other and at right angles to the axis of the sleeves or 
wrists the application of the handles is facilitated, the objectionable 
bending of its ends avoided, and the strain applied directly down- 
ward on the ends of the hand!e in the direction of their length, so 
that it has no tendency to bend, wrinkle, or crack them. 

The essential features of my coupling is the sockets a applied to 
the sleeves or wrists at right angles, or approximately right angles, 
to their axes in order to avoid the bending of the ends of the handle. 

The manner of constructing the couplings and the form and shape 
of the socket may be modified without departing from the limits of 


! 
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my invention, provided they admit of the ends of the handle being 
applied without bending them to the wrist. The construction of 
parts shown in the drawing is, however, preferred to all others on 
account of its cheapness and strength. 
378 As represented in the drawing, each wrist or sleeve with its 
socket a is made from a single piece of sheet metal by first 
stamping out a blank in the form represented in Fig. 4, and subse- 
quently pressing and folding the same successively into the forms 
shown in Figs. 5 and 6. In this way the wrist and sleeve are made 
very light aud strong and much cheaper than they could be were 
they formed separately and then united. | 

On the outer end of the wrist I form an annular flange, e, to re- 
tain it in place in the eye or bearing, and also to retain a cap or 
covering plate, which may be applied, as shown, to cover the outer 
end of the wrist and give the same a finished appearance. On the 
lower end of the socket I also form a flange to retain a cap or cover 
thereon. 

Instead, however, of making the socket with the open lower end 
the blank may be modified in such manner as to produce a socket 
with a closed lower end. 

The eye or bearing C shown in the drawings is of the ordinary 
and well-known form and constitutes no part of my invention. It 
consists of a base plate, h, provided with an opening to receive the 
ends of a band, 4, which is clasped around the wrist and secured by 
bending its ends down under the base plate, as shown in [igs. 3 
and 6. 

As before stated, the handle may be secured in the sockets in any 
suitable manner, as, for example, by rivets, but it is preferred to 
pass a wire, /, lengthwise through the handle from end to end and 
down through the caps on the lower ends of the sockets, and to 
secure its ends by nuts, as shown, or by riveting them down. 

The wire thus applied holds the handle securely in place and takes 
the greater part of the weight and strain, but as it is made the sub- 
ject of a separate application it is only claimed in this patent in 

combination with the special coupling herein described. 
379 While I have described the handle as mainly for bags, it is 
obvious that it may be used on trunks, satchels, valises, &c. 

Having thus described my invention, what I claim is— 

1. The combination of the eye or bearing C, the rotating wrist B 
mounted therein, and the transverse socket a rigidly connected to 
the end of the wrist, substantially as shown. 

2. The combination of the eyes C, the wrists B mounted therein, 
and the handle A, having straight ends attached to the ends of the 
wrists transversely to their axes, substantially as shown. 

3. The combination of the eye C, the wrist B, having the hori- 
zontal bearing and the transverse socket, and the handle A, having 
the wire passed through it from end to end and secured at the ends, 
as shown and described. 

4. The combination of a bag frame, D, two eyes, B, thereon, two 
wrists or sleeves rotating horizontally in said eyes, and a handle, A, 
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having straight ends secured firmly to the wrists at substantially 
right angles to their axes. 
JOHN W. LIEB. 
Witnesses : 


JAMES A. BRUN. 
A. C. FRANKEL. 


380 Derenp’ts’ Exarpit Jenkinson Britt. May 14th, 1884. J. 
A.8., Ex’r. 


Claims for allowance to be made within 10 days of date of bill. 


New York, Febr’y 21st, 1878. 
Messrs. T. B.’ Peddie & Co. bought of Manhattan Brass Company, 
Ist Ave., 27th and 28th Sts.,and 83 Reade St., N. Y. Sheet Coen 
brass and copper goods. ‘Terins cash. 


J. H. White. J. H. Crane. H. L. Coe. 
lbs. cts. OK 
I en tenieieiied 4 50 54 00 
BR. W.C. 


Forwarded by— 


Der’ts’ Exu. Bernnem 1875 Patent. May 19, 1884. J. A. S., 
Ex’r. 


(2-175.) 


DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Gustav Bernheim May 25, 
1875, No. 173,629, for improvement in lock for bags, &c. 

In testimony whereof I, R. G. Dyrenforth, acting Com- 

381 missioner of Patents, have caused the seal of the Patent Office 
to be affixed this 23d day of April, in the year of our Lord 

[u. S.] one thousand eight hundred and eighty-four, and of the In- 
dependence of the United States the one hundred and 


eighth. 
R. G. DYRENFORTH, 
Acting Commissioner. 
No. 163,629. (2-155.) 
The United States of America to all to whom these presents shall 
come: 


Whereas Gustav Bernheim, of New York, New York, has pre- 
30—315 
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sented to the Commissioner of Patents a petition praying for the 


grant of letters patent for an alleged new and useful improvement 


in locks for bags, &c., a description of which invention is contained 
in the specification, of which a copy is hereunto annexed and made 


a part hereof, and has complied with the various requirements of 


law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 


Gustav Bernheim, his heirs or assigns, for a term of seventeen years 


from the twenty-fifth day of May, one thousand eight hundred and 
seventy-five, the exclusive right to make, use, and vend the said in- 
vention throughout the United States and the territories thereof. 
In testimony whereof I have hereuntoset my hand and caused 
[L. s.] theseal of the Patent Office to be affixed, at thecity of Washing- 
ton, this twenty-fifth day of May, in the year of our Lord one 
382 thousand eight hundred and seventy-five, and of the Inde- 
pendence of the United States the ninety-ninth. 
B. R. COWEN, 
Acting Secretary of Interior. 
Countersigned: 
J. M. THACHER, 


Commissioner of Patents. 


UnitTep States PATENT OFFICE. 
GusTAVE Bernueim, of New York, N. Y. 
Improvement in Locks for Bags, &c. 


Specification forming part of Letters Patent No. 163,629, dated May 
25, 1875; application filed April 19, 1878. 


CasE A. 
To all whom it may concern: 


Be it known that I, Gustave Bernheim, of the city and State of 
New York, have invented an improvement in valise locks, of which 
the following is a specification : 

Valise locks have been made with a two-part case having end 
— one of which is movable and connected to the catch so that 

y pressing the case endwise the lock is opened, and in valise locks 
of this character a bolt has been used that is operated by a key. I 
make the lock case with u hollow box-shaped base that raises the 
locks and allows the catch to pass in below the works of the lock, 
and I connect the latch with the moving end of the case by a plate 
that is above the base, and I employ a tumbler, hook, and yield- 
ing - . — the latch being moved when the lock is 

ocked. 


383 In the drawing, Figure 1 is a vertical longitudinal section. 


“= 
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Fig. 2 is a sectional plan at the line z z, and Fig. 3 is a cross-section 
at the latch. 

The base a is box-shaped and attached by the end flanges 6 to the 
valise frame, and at one side of the box there is an opening at ¢ for 
allowing the inclined catch upon the other part of the bag frame to 
pass in and be latched. The bolt or latch e is upon the under side 
of the plate i, and passes down through a mortise in the box a, and 
this plate i extends to and is connected with the movable end f of 
the lock case. The stationary portion g of the lock case is connected 


to the base a by the plates/ /, that are fastened at their upper ends 


to said case, and their lower ends pass through slots in the base a, 
and they are bent or riveted, so as to hold the case g and base a 
tirmly together. The latch plate iis slotted where it passes the 
plate 1, and the stud plate o is also slotted to pass these plates l. 
Near one end of this stud plate o is an abutment, against which the 
helical spring or springs v act to press the moving end f of the case 
from the stationary portion g,and in so doing move the latch e. The 
reverse mover —' by the pressure upon the end f unlatches the 
catch and allows the bag to be opened. The catch is shown by 
dotted lines in Fig. 1. The stud plate o carries the stud r for the 
key, there being a key-hole in line therewith in the case g,and upon 
this plate o the tumbler? is pivoted. Said tumbler has a hooked 
end that catches the stud 2 that projects up from the latch plate ¢, 
when said tumbler is turned in one direction, to prevent the latch 
being disconnected from the catch and thereby lock the valise. 
When the tumbler ¢is turned the other way by the key the latch is 
liberated. To prevent the tumbler moving accidentally and to hold 
it in position I employ the corrugated pressuer u that is at the mov- 
ing end of the tumbler and is acted upon by the spring w. This 
pressuer is moved back by the swinging end of the tambler as it 
passes from one corrugation to the next. 

o84 I claim as my invention— 

1. The latch e upon the sliding plate 7, that is connected 
to the moving end f of the bolt case, in combination with the sta- 
tionary portion g of said case, and the box-shaped base a, into which 
the latch projects, substantially as set forth. 

2. The latch plate i, sliding between the base a and stud plate o, 
and having a projection, 2, extending up through a mortise in the 
stud plate 0, in combination with the tumbler ¢, swinging upon such 
stud plate, and the yielding pressure u, substantially as and for the 
purposes set forth. 


Signed by me this 16th day of April, A. D. 1875. 
GUSTAVE BERNHEIM. 


Witnesses: 7 
GEO. T. PINCKNEY. 
CHAS. H. SMITH. 
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. Der’ts’ Exureit Frock 1881 Patent. May 19, 1884. J. A. S., Ex’r. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Parent OFFICE. 
To all persons to whom these presents shall come, Greeting: 
This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Robert Flocke lebruary 
22, 1881, No. 238,037, for improvement in locks for traveling 


bags. 
[L. s. ] In testimony whereof I, Benj. Butterworth, Commissioner 
of Patents, have caused the seal of the Patent Office to be 
385 affixed this 9th day of January, in the year of our Lord one 


thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States the one hundred and eighth. 
BENJ. BUTTERWORTH, 


Commissioner. 


No. 238,037. (2-155.) 
Tue Unirep STATES OF AMERICA. 


To all to whom these presents shall come: 


Whereas Robert Flocke, of Newark, New Jersey, has presented to 
the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in locks 
for traveling bags, a description of which invention is contained in 
the specification, of which a copy is hereunto annexed and made a 

art hereof, and has complied with the various requirements of law 
in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
Robert Flocke, his heirs or assigns, for the term of seventeen vears 
from the twenty-second day of February, one thousand eight hun- 
dred and eighty-one, the exclusive right to make, use, and vend the 
said invention throughout the United States and the Territories 
thereof. ) 

In testimony whereof I have hereunto set my hand and 
[1.s.] caused the seal of the Patent Office to be affixed, at the city 
of Washington, this twenty-second day of February, in the 
year of our Lord one thousand eight hundred and eighty- 
386 one,and of the Independence of the United States of America 
the one hundred and fifth. 
A. BELL, 
Acting Secretary of the Interior. 
Countersigned : 
E. M. MARBLE, 
Commissioner of Patents. 
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Unitep States PATentT OFFICE. 
Rosert Frocke, of Newark, New Jersey. 


Lock for Traveling Bags. 
Specification forming part of Letters Patent No. 238,037, dated Feb- 
ruary 22, 1881; application filed December 20, 1880. | (Model.) 


To all whom it may concern: 


Be it known that I, Robert Flocke, a citizen of the United States, 
residing at Newark, in the county of Essex and State of New 
Jersey, bave invented a new and useful improvement in locks for 
traveling bags, of which the following is a specification : 


My invention relates to that class of locks which are formed of a. 


cast bed piece with loops for holding the handle rings and a sepa- 
rate case for holding the lock mechanism, the two being united to- 
gether and riveted to the bag frames, and my invention consists of 
the loak case formed with downwardly projecting end pieces, which 
may chose or partially close the ends of the case, in combination 
with the bed piece, constructed with openings for the end pieces of 
the case to pass through and with locking bridges, and it may also 
have corner or strengthening supports, which at the same 
o87 ~=time may act as guides or supports to the corners of the case 
when in position on the bed piece, and also in the construc- 
tion and combination of the parts, as hereinafter fully described. 

In the accompanying drawings figure 1 is a sectional view of the 
the lock; Fig. 2 is a plan view of cast bed plate, and Fig. 3.is an 
end view of the lock case. 

The bed plate A is formed with the abutting end pieces a. These 
end pieces are formed with the loops ¢ for holding the rings of the 
handle. The casting may be strengthened by the corner pieces 4, 
and the openings d are formed through the bed plate, through 
which the end pieces of the lock case pass, and the lower edge of the 
abutting pieces a form the bridges i, over which the end pieces of the 
case are clinched. 

The lock case B is stamped up or formed of a properly shaped 
blank of sheet metal having the necessary openings for the catches 
and the key for operating the lock, and is provided with the down- 
wardly projecting fingers or pieces e, which may close or partially 
close the ends of the lock case and which may leave the openings e’, 
into which the corner pieces 6 fit, when in place on the bed plate. 
The lock case holds the ordinary locking mechanism and key-bolt, 
and one of the end pieces e forms the support for the lock spring. 
The lock case being thus formed, it is united to the bed plate by 
passing the fingers e through the openings d in the bed piece, clinch- 
ing them over the bridges i. The parts are thus secured together 
without the use of screws, rivets, or other fastenings. 

The bed plate is formed with the screw or rivet holes z in the end 
pieces, by which the lock is secured to the bag frame. 
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Having thus described my invention, what I claim and desire to 
secure by letters patent is— 

1. The bed plate A, formed with the abutting end pieces a, the 
bridges i, and the openings d, substantially as and for the purposes 

set forth. 
388 2. The bed plate A, formed with the abutting end pieces a 
and with the bridges i and the openings d and with the corner 
supports , substantially as described. 

3. The bed plate A, formed with the bridges i and openings d, in 
combination with the lock case having the clinching fingers e, sub- 
stantially as set forth. 

LOBERT FLOCKE. 

Witnesses : 

H. A. WEST. 
GEO. M. TITUS. 


DEFENDANTS’ Exuipit Frocke 1881 Assignment. May 19th, 1884. 
J. A.S., Ex’r. 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of an instrument of writing executed by Robert locke, 
February, 1881, and recorded in Liber K 26, page 174. Said record 
has been carefully compared with the original, and is a correct tran- 
script thereof. | 

In testimony whereof I, Benj. Butterworth, Commissioner of Pat- 

ents, have caused the seal of the Patent Office to be affixed 
|v. s.] this 2}st day of December, in the year of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independ- 
ence of the United States the one hundred and eighth. 
BENJ. BUTTERWORTH, 


(Commissioner. 
389 Liber K 26, p. 174. 


Whereas I, Robert Flocke, of the city of Newark, in the county of 
Essex and State of New Jersey, did obtain letters patent of the 
United States for improvement in “locks for traveling bags,” which 
letters patent are numbered 255,037 and bear date February 22d, 
1881; and whereas I am now the sole owner of the said patent and 
of all the rights under the same; and whereas R. Neumann & Co., 
of the same place, are desirous of acquiring the entire interest in the 
same: 

Now, therefore, to all whom it may concern be it known that, for 
and in consideration of the sum of one dollar to me in hand paid, 
the receipt of which is hereby acknowledged, I, the said Robert 
Flocke, have sold, assigned, and transferred, and by these presents 
do sell, assign, and transfer, unto the said R. Neumann & Co. the 
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whole right, title, and interest in and to the said improvement in 
locks for traveling bags and in and to the letters patent therefor 
aforesaid, the same to be held and enjoved by the said R. Neumann 
& Co. for their own use and behoof and for the use and behoof of 
their legal representatives, to the full end of the term for which said 
letters patent are or may be granted, as fully and entirely as the 
same would have been held and enjoyed by me had this assignment 
and sale not been made. 

In testimony whereof I have hereunto set my name and affixed 
my seal, at Newark, in the county and State aforesaid, this — day 
of February, A. D. 1581. 

ROBERT FLOCKE. [t.s.] 
Recorded Feb. 28th, 1881. 
Ex’d: E. A. M. 
H. M. H. 


390 CompLarINAnt’s Exurpir Power or Atrorney. May 22d, 
1884. J. A.S&., BT. 


Know all men by these presents that I, David Neumann, of 147 
West 4th street, in the city, county, and State of New York, have 
made, constituted, and appointed, and by these presents do make, 
constitute, and appoint, Gustav Bernheim, of 127 East 62d street, in 
the city, county, and State of New York, my true and lawful attor- 
ney for me and in my name, place, and stead to bring, commence, 
conduct, prosecute, defend, and carry on all suits at law or in equity 
brought for or against me or in which I may be interested, to em- 
ploy counsel, to make, execute, sign, seal, and deliver for me and 
in my name all pleadings, papers, and other documents appertain- 
ing to such suit or suits or which shall be necessary for bringing, 
commencing, prosecuting, defending, conducting, or carrying on 
such suit or suits, and for such purposes to sign my name whenever 
requisite, giving and granting unto my said attorney full power 
and authority to do and perform all and every act and thing what- 
soever requisite and necessary to be done in and about the premises 
as fully, to all intents and purposes, as I might or could do if per- 
sonally present, with full power of substitution and revocation, 
hereby ratifying and confirming all that my said attorney or his 
substitute shall lawfully do or cause to be done by virtue hereof. 

In witness whereof [ have hereunto set my hand and seal the 
eleventh day of February, in the year one thousand eight hundred 
and eighty-four. 


DAVID NEUMANN. [z.s.] 


Sealed and delivered in the presence of— 
J. B. NONES. 
County OF New York, | a. 
State of New York, f°" 
On this 11th day of February, in the year 1884, before me 
391 personally came David Neumann, to me known and known 
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to me to be the individual described in and who executed the fore- 
going instrument, and acknowledged that he executed the same. 
[L. s.] J. B. NONES, 
: Notary Public, N. Y. County, No. 91 Duane Street. 


I, John A. Shields,examiner in the above case of Roemer against 
Neumann, in the U.S. circuit court for the southern district cf New 
York, hereby certify that the above is a true copy of the power of 
attorney and of the whole thereof produced by the witness Bern- 
heim on this 22d day of May, 1854. 

JOHN A. SHIELDS, Ez’r, &. 


Endorsed: David Neumann to Gustav Bernheim. Power of attor- 
ney, dated February 11th, 1584. 


Der’ts’ Exuipnit Scuioss Patent. Sept..6, 1884. J. A.S., Ex’r. 


(2-] 70.) 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed has been carefully compared 
with the bound volumes of this office and isa true copy of the speci- 
fication and drawing in the matter of the English letters patent 
granted Joseph Schloss January 18th, 1856, number 136, for piston 
bolt for travelling bags, &e. 

In testimony whereof I, Benj. Butterworth, Com- 
392 [1L.s.] missioner of Patents, have caused the seal of the Patent 
Office to be affixed this 25th day of March, in the year 
of our Lord one thousand eight hundred and eighty-four, and of the 
Independence of the United States the one hundred and eighth. 
BENJ. BUTTERWORTH, 
Commissioner. 


A. D. 1856. No. 136. 


Specification of Joseph Schloss. Piston Bolt for Travelling Bags, &c., 
Applicable to Double-Action Locks. 


Letters patent to Joseph Schloss, of Wellington Chambers, Cannon 
St. West, London, county of Middlesex, merchant, for the inven- 
tion of “a piston bolt or certain improvements in fastening trav- 
elling bags, porte-monnaies, cigar cases, writing desks, drawers, 
doors, and similar objects where locks, bolts, or clasps are em- 
ployed.” 

Sealed the 23d May, 1856, and dated the 18th January, 1856. 


Provisional specification left by the said Joseph Schloss at the office 
of the commissioners of patents, with his petition, on the 18th 
January, 1856. 


I, Joseph Schloss, of Wellington Chambers, Cannon St. West, Lon- 
don, county of Middlesex, merchant, do hereby declare the nature 


WILLIAM ROEMER VS. DAVID NEUMANN B&T AL. 9241 


of the said invention for “a piston bolt or certain improvements in 
fastening travelling bags, porte-monnaies, cigar cases, writing 

393 desks, drawers, doors, and similar objects where locks, bolts, 
or clasps are employed,” to be as follows: 

The said invention may be used either for mere fastening and bolt- 
ing purposes or in combination with a double-action lock. In both 
cases it consists of a small tube or cylinder of any suitable metal or 
substance, with a piston acted upon by a spring and effecting the bolt- 
ing and opening. When combined with a double-action lock the 
said piston is worked upon by a lever or spiral spring 1n the lock 
itself; the latter may be fixed in different ways to the object about 
to be fastened, locked, or bolted. In the latter case one end of the 
said cylinder or tube may be used to constitute what is commonly 
called a “ puzzle lock.” 


Specification in pursuance of the conditions of the letters patent 
filed by the said Joseph Schloss in the Great Seal Patent Office 
on the 23d June, 1856. 


To all to whom these presents shall come, I, Joseph Schloss, of 
Wellington Chambers, Cannon street West, London, county of 
Middlesex, merchant, send Greeting: ' 


Whereas her most excellent majesty Queen Victoria, by her let- 
ters patent bearing date the eighteenth day of January, in the year of 
our Lord one thousand eight hundred and fifty-six, in the nineteenth 
year of her reign, did, for herself, her heirs and successors, give and 
grant unto me, the said Joseph Schloss, her special licence that I, 
the said Joseph Schloss, my executors, administrators, and assigns, 
or such others as I, the said Joseph Schloss, my executors, admin- 
istrators, and assigns, should at any time agree with, and no others, 
from time to time and at all times thereafter during the term therein 
expressed, should and lawfully might make, use, exercise, and vend 

within the United Kingdom of Great Britain and Ireland, 
394 the Channel Islands, and Isle of Man, an invention for “a 

piston bolt or certain improvements in fastening traveling 
bags, porte monnaies, cigar cases, writing desks, drawers, doors, and 
similar objects where locks, bolts, or clasps are employed,” upon the 
condition (amongst others) that I, the said Joseph Schloss, my ex- 
ecutors or administrators, by an instrument in writing, under my or 
their or one of their hands and seals, should particularly describe 
and ascertain the nature of the said invention and in what manner 
the same was to be performed, and cause the same to be filed in the 
Great Seal Patent Office within six calendar months next and im- 
mediately after the date of the said letters patent: 

Now, know ye that I, the said Joseph Schloss, do hereby declare the 
nature of my said invention and in what manner the same is to be 
performed to be particularly described and ascertained itn and by 
the following statement, reference being had to the accompanying 
drawing and to the letters and figures marked thereon—that is to 
say ° 
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The said invention may be used either for mere fastening or 


bolting purposes or combined with a lock. In the first instance, 


the bolting or fastening apparatus is formed by a Small eylinder or 
tube of steel, brass, or any other suitable metal or substance whose 
length may vary between one and three inches and whose diameter 
is from one-eighth to one inch or more, if required. This evlinder 
or tube contains on one end a piston, which works in it about half 
way of the length of the evlinder against a spiral spring fixed on 
the other end to a knob similar to that of the piston, The piston 
has a small pin secured to its lower part, which pin runs in a small 
ope bing in ‘ ie female part of the clasp. Opposite to this pin there 
is fixed on the male part a hook of the ordinary shape, which, by a 
slight pressure, is forced to catch that pin, whereby the clos- 
090 = ing 1s effected. The opening is effected by a slight pressure 
on the knob of the piston. 
The accompanying drawing will illustrate this simple mechan- 
isin. 


(Ilere follows diagram marked page 397.) 


Fig. 1 is the elevation and Fig. 2 the plan of the female part of 
the clasp or fastening; A, cylinder or tube; B, piston; ¢, spiral 
spring; d, pin; e, groove or opening. Fig. 3 is the plan and Fig. 
4 the elevation of the male part of the clasp or fastening; A, hook 
on the clasp. 

This mode of fastening or bolting is chiefly intended for small 
objects of caily use, such as porte-monnaies, ladies’ bags, cigar 
cases, etc. 

When applied to a lock for larger objects, such a’ travelling bags, 
chests, drawers, writing desks, doors, ete., the mechanism, although 
based on the same principle, is somewhat more complicated. Its 
nature will be best understood by the description of the accompany- 
ing drawing. 

¥ ig. 5, section of the female clasp or * laste ning; Fig. 6, exterior ele- 
ration of the male clasp or fastening; A, plate, with two hooks, a a, 
which moves inside the box B of the lock and is worked upon by 
the piston C, in which the pin D is secured ; E, pin, secured on the 
plate A and caught by the hook 4 of the tumbler F when unlocked 
or the hook c of the same piece when locked. Thetumbler F is kept 
firmly down by the spring G. 

The mere bolting is effected by the hasps H H (Fig. 6) being in- 
troduced into the corresponding openings of the box Band e: atching 
the hooks aa. The unbolting or disengaging of the hooks aa is 
effected by pressing the piston C from right to left, which imparts 
a similar motion to the plate A through, the pin D. The clasp or 
fastening I (Fig. 6) is loosened, and the piston being freed ¢rom 
pressure returns to its former position through the action of the 
spring G and the inclined plane e, which carries the pin E back 

under the hook 6. ‘The hooks aa and the hasps H H being 
396 rounded off, a mere pressure against the clasps or fastenings 
effects the bolting. 


OO 
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The locking is effected by turning the key in the direction of the 
arrow. The key acting upon the ledge f of the plate A drives the 
latter towards the right and, acting upon the ledge g of the tumbler 
F, raises it to allow the pin E to advance and to place itself under 
the hook C. The ledge at the left side of this hook prevents the 
plate A from advancing from right to left through the movement 
of the piston. The opening process is begun with the key, which 
raises the lever and drives backs the hooks a a, and the unbolting 
is achieved by the piston C. 

A modification of this system consists — the lock aboye the bolt, 
as shown in Fig. 8, in which A is the piston, B the fixed knob, and 
¢ the spring acting against the piston, as in the arrangement first 
described. dis the hook which attaches the two clasps of the bag 
or other object when closed. The upper part of the piston A 1s 
formed with a projecting pin, a, to serve as a stop to prevent the 
bolt when locked being forced back without the key. The piston 
A is cut smaller in this part for a certain distance to admit a small 
piece of metal, 4, made with two projections, e f, on which the key 
acts, as in common locks, and also a projec’ , Which forces up 
the spring h in passing it. In order to loc, vag the key is put 
in and turned in the direction of the arrow, cacching the projection 
f and causing the projection g to force up the spring A. The spring 
ec drives the piston A, which had been. held back by the pin a touch- 
ing the spring A, as far as the lock will allow, taking with it the 
hook d. When the projection g has passed the spring 4, which drops 
again into its former position, the stop a, being too long to pass it, 
prevents the lock from being forced. 7 prevents the bolt from being 
drawn out too far. 

Another modification consists in adding to the bolt first 
398 described a puzzle As shown in Fig. 7, C!' is the eylinder 
or tube in which the piston C'! moves. The knob of the 
evlinder is movable and has an internal projection, z2', that corre- 
sponds to the projection z of the piston C'. By turning the knob 
of the cylinder C' the projection z' is brought downwards and meets 
the projection z of the piston C", by which the opening is prevented. 
By turning the said knob and bringing the space z'' downwards 
the piston C'' is allowed to advance and the opening may be ef- 
fected. The piston in this case must be cylindrical. In all other 
cases it may be of any convenient form. 

Having thus described the nature and particulars of the said in- 
vention for a piston bolt, I desire it to be distinctly understood that 
I do not confine mvself to the precise details herein described, as 
such may be varied or modified without departing from the princi- 
ple of action thereof. Likewise I do not confine myself to the strict 
figure or form of any mechanism herein described ; but I claim as 
new and of my invention— 

1°. The arrangement of a cylinder or tube containing a piston 
worked by a spring on the clasps or fastenings of a bag or other 
object for the purpose of securing them together, substantially as 
described in Figs. 1 and 2. 
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2°. The adaptation of the same principle to a lock, substantially 
as described in Figs. 5 and 8. 

3°. The modification of the same system, by making the mechan- 
ism work as a puzzle-lock, substantially as described in Fig. 7. 

In witness whereof I, the said Joseph Schloss, have hereunto set 
my hand and seal this sixth day of May, in the year of our Lord 
one thousand eight hundred and fifty-six. 

JOSEPH SCHLOSS. [t. s.] 

Ex’d: 

Fuld Ws 
M. McK. 


$99 DrFENDANTs’ Exurpit Reap Patent. Sept.6, 1884. J. A. 
S., Ex’r. 


(2-175. 
DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFrFice. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted to Daniel Read October 
22, 1872, number 132,412, for improvement in pockets for traveling 
bags. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner 

of Patents, have caused the seal of the Patent Office to be 
[seaL.] affixed this 23d day of April, in the year of our Lord one 
thousand eight hundred hundred and eighty-four, and of 
the Independence of the United States the one hundred and eighth. 
R. G. DYRENFORTH, 
Act'g Commissioner. 
(2-155.) 
No. 132,412. 
Tue Unitep States or AMERICA. 


To all to whom these presents shall come: 

Whereas Daniel Read, of New York, New York, has presented to 
the Commissioner of Patents a petition praying for the grant of let- 
ters patent for an alleged new and useful improvement in pockets 

for traveling bags, a description of which invention is con- 
400 _ tained in the specification, of which a copy is hereunto an- 
nexed and made a part hereof, and has complied with the 
various requirements of law in such cases made and provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law : 

Now, therefore, these letters patent are to grant unto the said 
Daniel Read, his heirs or assigns, for the term of seventeen years 
from the twenty-second day of October, one thousand eight hundred 
and seventy-two, the exclusive right to make, use, and vend the said 
invention throughout the United States and the territories thereof. 


q 
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In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of 
[sEAL.] Washington, this twenty-second day of October, in the year 
of our Lord one thousand eight hundred and seventy-two, 
and of the Independence of the United States of America the ninety- 
seventh. 
B. R. COWEN, 
Acting Secretary of the Interior. 
_ Countersigned : 
M. D. LEGGETT, 


Commissioner of Patents. 


Unitep States PATENT OFFICE. 
DaniEL Reap, of New York, N. Y. 
Improvement in Pockets for Traveling Bags. 


Specification forming part of Letters Patent No. 132,412, dated Octo- 
ber 22, 1872 


To all whom it may concern : 


401 Be it known that I, Daniel Read, of the city, county, and 

State of New York, have invented a certain new and useful 
improvement in outside pockets for traveling bags, of which the fol- 
lowing is a specification : 

Figure 1 represents a traveling bag to which my improved pocket 
has been applied. Fig. 2 is a detail cross-section of the same taken 
through the line z z, IF ig. 1. 

Similar letters of reference indicate corresponding paris 

My invention has for its object to furnish traveling bags provided 
with an improved outside pocket, designed especially for small trav- 
eling or belt bags for ladies’ use, but which may be applied with ad- 
vantage to other styles of bags, and which shall be simple in con- 
struction, neat in appearance, and convenient in use, and will add 
greatly to the beauty of the bag; and it consists in the outside pocket 
rovided with an elastic mouth applied to the outer surface of the 
vag, as hereinafter more fully described. 

A represents the body of the bag, about the construction of which 
there is nothing new. ‘To the outer surface of one side of the bag 
A is secured a pocket, B, which may be make of cloth or other flex- 
ible material, and the bottom and side edges of which may be faced 
with the same material as that of which the body of the bag is made, 
or with other suitable material. The mouth of the pocket B is 
made elastic by means of rubber or other suitable material so ar- 
ranged as to hold the mouth of the pocket down upon the side of 
the bag A even when the pocket may be distended by a handker- 
chief or other article or articles placed in it. The mouth of the 
pocket B may be covered with a flap or not, as may be desired. 

The particular form of the pocket B and the shape of the facing, 
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when used, is entirely immaterial, so long as the pocket is placed 

upon the outside of the bag and is made with an elastic 
mouth. 

402 Having thus described my invention, I claim as new and 
desire to secure by letters patent— 

A traveling bag having an outside pocket made with an elastic 
mouth, substantially as herein shown and described and for the 
purpose set forth. 

DANIEL READ. 
Witnesses : 
JAMES T. GRAHAM. 
T. B. MOSHER. 


Der’ts’ Exnipit Simon Patent. Sept. 6, 1884. J. A.S., Ex’r. 
(2-175. 


DEPARTMENT OF THE INTERIOR, 
Unirep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted William Sinion, May 2, 
1876, number 177,020, for improvement in traveling bags. 

In testimony whereof I, Benj. Butterworth, Commissioner. of 

Patents, have caused the seal of the Patent Office to be 
[seaL.] affixed this Ist day of August,in the year of our Lord 
ong thousand eight hundred and eighty-four, and of the 
Independence of the United States the one hundred and, ninth. 
BENJ. BUTTERWORTH, 


Commissioner. 
403 No. 177,020. (2-155.) 
Tue Unrtrep STATES OF AMERICA. 


To all to whom these presents shall come: 

Whereas William Simon, of Newark, New Jersey, has presented 
to the Commissioner of Patents a petition praying for the grant of 
letters patent for an alleged new and useful improvement in travel- 
ing bags, a description of which invention is contained in the 
specification, of which a copy is hereto annexed and made a part 
hereof, and has complied with the various requirements of law in 
such cases made al provided ; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: ‘ 

Now, therefore, these letters patent are to grant unto the said 
William Simon, his heirs or assigns, for the term of seventeen vears 
from the second day of May, one thousand eight hundred and 
seventy-six, the exclusive right to make, use, and vend the said 
invention throughout the United States and the territories thereof. 
In testimony whereof I have hereunto set my hand and caused 
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the seal of the Patent Office to be affixed, at the city of Washing- 

ton, this second day of May, in the year of our Lord one 
[skaL.] thousand eight hundred and seventy-six, and of the In- 

dependence of the United States of America the one 
hundredth. 

CHAS. T. GORHAM, 
Acting Secretary of the Interior. 
Countersigned : 
R. H. DUELL, 


Commissioner of Patents. 


404 Unitrep States Patent OFFICE. 
Witiiam Simon, of Newark, New Jersey. 
Improvement in Traveling Bags. 


Specification forming part of Letters Patent No. 177,020, dated May 
2, 1876; application filed April 12, 1876. 


To all whom it may concern: 


Be it known that I, William Simon, of Newark, in the county of 
Essex and State of New Jersey, have invented certain new and use- 
ful improvements in traveling bags; and I do hereby declare the 
following to be a full, clear, and exact description of the invention, 
such as will enable others skilled in the art to which it pertains to 
make and use it, reference being had to the accompanying draw- 
ings, which form part of this specification. 

My invention relates to an improvement in traveling bags and 
satchels, and it consists, first, in placing the lock, fastening, and 
ring loops all upon a single plate, and thereby dispensing with so 
many different fastenings ; second, in the manner of striking up the 
lock plate so as to — recesses to receive the ring loops whereby they 
are held more firmly and securely in position. 

The accompanying drawings represent my invention. 

a represents the lock plate, which, instead of being made just long 
enough to receive the lock ¢ alone, as is usual, is here made long 
enough to receive the lock, fastening d, and ring loops e altogether. 
By this means all these parts can be attached to the frame of the 
bag or satchel at once, thereby dispensing with a large number of 

rivets or other fastenings and saving much time and labor. 
405 The lock, fastening, and ring loops may be of any con- 
struction desired, as they form no part of this invention. 

Just beyond the ends of both the lock and fastening the lock plate 
a is struck up from below, so as to form a concavity or recess, i, on 
top of the plate to receive the ring loops. ‘These rings, being thus 
braeed in position against side motion and prevented from moving 
by the clinches 0, which pass down through slots in the plate a, are 
held more firmly and securely in position than they can be in any 
other manner. 

It will be readily seen by the above-described construction that 
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but two rivets at each end of the lock plate will serve to securely fasten 
all four.parts to the bag frame, thereby serving to dispense with so 
wuch skilled labor and to prevent the weakening of the frame. 
Cross-creases j are also struck up in the plate a to receive rings or 
other suitable devices for fastening the carrying strap to. 
Having thus described my invention, I claim— 
1. In traveling bags or satchels, a lock plate having secured to it 
the lock fastening and ring loops, substantially as shown. 
2. The lock plate a, having the recesses i formed in or on its sur- 
face to receive the ring loops, substantially as described. | 
3. In combination with the plate a,a lock and a fastening device, 
all secured together in the manner described, and adapted to be 
fastened to the bag frame, substantially as set forth. 
In testimony that I claim the foregoing I have hereunto set my 
hand and seal this 6th day of April, 1876. i 
WILLIAM SIMON. [t. s.] 
Witnesses : 
MAX MARENSE. 
FRED. WM. FELDMAN. 


406 Der’ts’ Exn. Roemer Patent No.1. Sept. 6,1884. J.A.8., 
Ex’r. 


DEPARTMENT OF THE INTERIOR, 
UniITepD States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted William Roemer May 15, 
1877, number 190,907, for improvement in locks for satchels, «ce. 

In testimony whereof I, R. G. Dyrenforth, acting Commissioner 

of Patents, have caused the seal of the Patent Office to be 

[u.s.] affixed this 23d day of April, in the year of our Lord one 

thousand eight hundred and eighty-four, and of the Inde- 
pendence of the United States the one hundred and eighth. 
R. G. DYRENFORTH, 


Acting Commissioner. 


Tue Unitep States oF AMERICA. 


To all to whom these presents shall come : 

Whereas William Roemer, of Newark, New Jersey, has presented 
to the Commissioner of Patents a petition praying for the grant of let- 
ters patent for an alleged new and useful improvement in locks for 
satchels, &c., a description of which invention is contained in the 
specification, of which a copy is hereunto annexed and made a 
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407 part hereof, and has complied with the various requirements 
, of law in such cases made and provided; and 

Whereas, upon due examination made, the said claimant is ad- 
judged to be justly entitled to a patent under the law: 

Now, therefore, these letters patent are to grant unto the said 
William Roemer, his heirs or assigns, for the term of seventeen 
years from the fifteenth day of May, one thousand eight hundred 
and seventy-seven, the exclusive right to make, use, and vend the 
said invention throughout the United States and the territories 
thereof. 

In testimony whereof I have hereunto set my hand and caused 

the seal of the Patent Office to be aftixed, at the city of 
[u.s.] Washington, this fifteenth day of May, in the year of our 
Lord wwe thousand eight hundred and seventy-seven, and of 
the Independence of the United States of America the one hundred 
and first. 
BELL, 
Acting Secretary of the Interior. 
Countersigned : 
ELLIS SPEAR, 


Commissioner of Patents. 


Unirep States PATent OFFICE. 
WILLIAM Roemer, of Newark, New Jersey. 
Improvement in Locks for Satchels, &c. 


Specification forming part of Letters Patent No. 190,907, dated May 
15, 1877; application filed April 4, 1877. 


To all whom it may concern : 


Be it known that I, William Roemer, of Newark, in the 
408 county of Essex and State of New Jersey, have invented a 
new and improved lock for satchels, carpet-bags, and the like, 

of which the following is a specification : 

Figure 1 is a bottom view of my improved lock. Fig. 2 is a bot- 
tom view of the same as it appears when the bottom plate has been 
removed. Fig. 3 is a vertical longitudinal section of the lock. Fig. 
‘4 is a top view of the bottom plate. Fig. 5 is a cross-section of the 
lock on the line ec, Fig. 1, and Fig. 6 a cross-section thereof on the 
line kk, Fig. 1 

Similar letters of reference indicate corresponding parts in all the 
figures. 

This invention relates to certain improvements in the class of 
locks usually employed on the outer jaws of carpet-bags, satchels, 
valises, or similar receptacles. ' 

The invention consists, first, in prov iding alock case having trans- 
verse braces parallel to its ends with a removable bottom plate which 
closes the case between the two braces, but not between the braces 
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and the ends of the case. The invention also consists in construct- 
ing the lock case with upright ends, upright braces, and with per- 
forated parts for admitting the fastening rivets or screws between 
said ends and braces. 

It consists also in raising the perforated parts for receiving the 
fastening screws or rivets above the plane of the bottom plate of the 
lock, to leave a hollow beneath such perforated parts; also in com- 
bining the lock case with projecting bridges at its ends and, with 
perforated lugs at the ends of said bridges, so that the latter may 
serve to receive ends of the suspending straps or handles of the bag. 

A in the drawing represents the lock case or shell. ‘The same is 
preferably made of cast metal and of quadrangular form,as shown 
In Figs. 1, 2, and 3, and is open at the bottom. aa are the ends of 
this case or shell. 4 6 are inner transverse braces formed within the 
lock shell, at short distances from the respective ends a a thereof. 

Between the two braces 66 the lock mechanism is contained. 
409 between every brace 6 and the end @ nearest thereto is a per- 

forated part, d, of the lock case, through which one of the 
rivets or screws that fastened the lock case in position is passed. 
This perforated part d is raised or extended above the plane of the 
bottom plate B, which is put into the lock between the braces 0 6. 
By thus raising the parts dd | obtain a secure and strong means of 
holding the fastening rivets or screws which have heretofore been 
put through flanges projecting from the ends of the locks. Such 
flanges did not exceed in thickness the: thickness of the body of the 
lock case, and, especially when the latter was cast of gray iron, were 
very apt to break off during the operation of riveting the lock to its 
place on the bag; but by raising this plate d in manner stated its 
resistance to blows is very much increased. 

B is the removable bottom plate of the lock. “Its length is sub- 
stantially equal to the distance between the outer sides of the two 
braces 6 6, and its ends contain notches e, which engage over tongues 
f f, that are formed at the lower ends of the braces 4 b, all as clearly 
indicated in Figs. 1, 4,and 5. By this means the plate B is properly 
held in place when the lock is on the bag, and can be easily re- 
moved to give access to the lock mechanism when the lock case is 
unfastened from the bag; but it is clear that, instead of having the 
notches e on the plate, said plate may be made with projecting 
tongues to enter recesses in the braces b. 

From the ends of the lock case project, lengthwise, a’ pair of 
bridges or bars, g g, whose outer ends connect with Ings A A that 
reach down to the frame of the bag or satchel, and that are per- 
forated vertically to receive rivets or screws, which hold them secure 
on such frame. ‘Tlie bridges are raised from such frame and are 
rounded transversely, as shown in Fig. 6, and serve to receive the 

ends of the handle or strap by which the bag is carried. By 
410 this means I combine in one single casting the three separate 

devices heretofore usually employed on bag frames, to wit, 
the lock case and the two staples for attaching the handles, and I 
secure these parts to the frame by four rivets or screws; where here- 
tofore six were invariably employed. | 
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I claim as my invention— 

1. The combination of the lock case A, having the inner trans- 
: verse braces b 6, with the removable bottom plate B, which closes 
the case between the two braces, but not that between the braces and 


3 the ends A of the case, substantially as herein shown and described. , 
2. The lock case A, constructed with upright ends a a, upright 


braces 6 b, and with the perforated parts dd between said ends and 
braces, substantially as herein shown and described. 
3. The lock case A, constructed with the perforated parts d, for 


r receiving the fastening screws or rivets, said parts d being raised 
above the plane of the bottom plate of the lock to leave a hollow 

' beneath them, substantially as herein shown and described. 

) 4. The lock case A, made in one piece with the bars gg, which 

serve as staples for attaching a handle or strap, substantially as 

herein shown and described. 

: 5. The combination of the lock case A with the projecting bars or 

| bridges gg and perforated lugs h h, substantially as herein shown 

and described. 

1 WILLIAM ROEMER. 


Witnesses: 
ERNEST C. WEBB. 
F. v. BRIESEN. 


411 Der’rs’ Exuipit Roemer Patent No.2. Sept. 6, 1884. J. 
- - A.S., Ex’. 


(2-175.) 


DEPARTMENT OF THE INTERIOR, 
UNITED States PATENT OFFICE. 


‘ To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed isa true copy frum the records 
_ of this office of letters patent granted William Roemer September 
18, 1877, number 195,233, for.improvement in combined lock and 
“ handle for traveling bags. 
In testimony whereof I, R.G. Dyrenforth, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be 
[sEAL.] affixed this 25d day of April, in the year of our Lord one 


; thousand eight hundred and eighty-four, and of the In- 
dependence of the United States the one hundred and eighth. 
i R. G. DYRENFORTH, 


Acting Commissioner. 
No. 195,233. (2-155.) 
Tue Unrtrep STATES OF AMERICA. 


; To all to whom these presents shall come: 


Whereas William Roemer, of Newark, New Jersey, has presented 
to the Commissioner of Patentsa petition praying for the grant of 
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letters patent for an alleged new and useful improvement in com- 
bined lock and handle for traveling bags, a description of which in- 
vention is contained in the specification, of which a copy is here 
unto annexed and made a part hereof, and has complied with the 
various requirements of law in such cases made and provided; 
and 
412 Whereas, upon due examination made, the said claimant 
is adjudged to be justly entitled to a patent un‘ler the law: 
Now, therefore, these letters patent are to grant unto the said Wil- 
liam Roemer, his heirs or assigns, for the term of seventeen years 
from the eighteenth day of September, one thousand eight hundred 
and seventy-seven, the exclusive right to make; use, and vend the 
said invention throughout the United States and the territories 
thereof. 
In testimony whereof I have hereunto set my hand and caused 
the seal of the Patent Office to be affixed, at the city of 
[sgeAL.] Washington, this eighteenth day of September, in the year 
of our Lord one thousand eight hundred and seventy-seven, 
and of the Independence of the United States of America 
the one hundred and second. 
A. BELL, 
Acting Secretary of the Interior. 
Countersigned : 
ELLIS SPEAR, 
Commissioner of Patents. 


Unitep States Patent OFFice. 
WiLt1aAM Roemer, of Newark, New Jersey. 
Improvement in Combined Lock and Handle for Traveling Bags. 


Specification forming part of Letters Patent No. 195,233, dated Sep- 
tember 18, 1877; application filed August 10, 1877. 


To all whom it may concern : 


Be it known that I, William Roemer, of Newark, in the 
413 county of Essex and State of New Jersey, have invented a 
combined lock and handle holder for traveling bags, &c., of 

which the following is a specification : 

Figure 1 is a top view of my improved combined lock and handle 
holder; Fig. 2 is a vertical longitudinal section of the same; Fig. 3 
a cross-section on the line cc, Fig. 2. ; 

Similar letters of reference indicate corresponding parts in all the 
figures. 

This invention relates to a new construction of lock case for trav- 
eling bags, satchels, and the like, whereby the same is made to retain 
the rings which connect with the handle, to dispense with an ex- 
tended bottom plate, and yet to leave said rings movable in their 
bearings. 


~ 
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The invention consists in forming notches in the sides, near the 
ends of the lock case, which notches engage over the lower parts of 
the handle rings, all as hereinafter more fully described. 

In the accompanying drawing the letter A represents the lock 
case, the same being of suitable construction, shape, and size, and 
adapted to be fastened to the frame of the satchel or bag by rivets 
or other suitable means. The ends of the lock case are, by notches 
a, which are cut into or formed in its side, made hook-shaped, as 
clearly shown in Fig. 2; and these hooks 6, thus produced, serve to 
retain the handle rings B Bin place. These handle rings are, as 
indicated in Fig. 3, preferably flattened at their lower parts, and are, 
with these flattened portions, placed under the hooks 6 of the lock 
case, and thereby secured to the satchel frame, to which the lock 
case is riveted, as already described. In these hooks, however, the 
rings are free to vibrate and free, therefore, to move with the handles, 
and the rings constitute, in consequence, a flexible connection be- 
tween the handle and the bag or satchel. 

By making the notches in the side the top of the lock case re- 
mains smooth and offers no obstruction to the free movement of 
handle and rings. 

I claim— 
414 The lock case made with the notched sides a a near its ends 
to receive and hold the handle rings B, substantially as de- 
scribed. 
WILLIAM ROEMER. 

Witnesses: 

ERNEST C. WEBB. 
F. v. BRIESEN. 


Der’t’s Ex. OrperR or Apri 25, ’84. J. A.S., Ex’r. 


At a stated term of the circuit court of the United States for the 
southern district of New York, held at the court-rooms thereof, in 
New York city, on Friday, the 18th day of April, 1884. 

Present: The Hon. William J. Wallace, circuit judge. 


WILLIAM RoEMER 
vs. In Equity. 
Davip NEUMANN. 


On reading and filing the notice of motion herein of March 25, 
1884, and the papers and affidavit of William Roemer thereto an- 
nexed that an order be entered in this cause requiring the defend- 
ant to account for the number of locks like the locks attached to 
Complainant’s Exhibit Neuman Satchel, and that such account be 
embodied in the quarterly statements filed by this defendant with 
the clerk of this court under order of the Hon. William J. Wallace, 
circuit judge, filed January 12, 1884, and upon reading and filing 

the affidavits of Gustay Bernheim, John W. Lieb, William 
415 OC. Hauff, and A. Faber du Faurin opposition to said motion, 
and after hearing A. v. Briesen, Esq., in support of said motion 
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and F. H. Betts, Esy., in opposition thereto, and due consideration 
had, it is now, on motion of William C. Hauff, defendant’s solicitor— 
Ordered, That said motion be, and the same is hereby, denied. 
WM. J. WALLACE. 
(Filed April 25, 1884.) 


Der’t’s Ex. Bernuerm’s Certiriep Moper. Sept. 6, 1884. J. A. 
S., Ex’r. 


(2-175.) 
Schuyler Duryee, chief clerk. 


DEPARTMENT OF THE INTERIOR, 
UnITED States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a duplicate of the model, 
without the key, filed in the matter of the letters patent granted 
Gustave Bernheim May 25th, 1875, number 165,629, for improve- 
ment in lock for bags, «c. 

In testimony whereof I, Ben}. Butterworth, Commissioner of Pat- 

ents, have caused the seal of the Patent Office to be affixed 
[u.s.] this lst day of August, in the year of — Lord one thousand 
eight hundred and eighty-four, and of the Independence of 
the United States the one hundred and ninth. 
BENJ. BUTTERWORTH, 


Commissioner. 


416 Ata stated term of the circuit court of the United States 
of America for the southern. district of New York, in the 
second circuit, held at the United States court-rooms, in the city of 
New York, on Thursday, the tenth dav of December, in the year of 
our Lord one thousand eight hundred and eighty-five. 
Present: The Honorable William J. Wallace, circuit judge. 


WitiiAM Roemer vs. Davin Neumann « al. 


The above cause coming on this day for final hearing upon plead- 
ings and proofs— 

Mr. Arthur v. Briesen makes the opening argument in behalf of 
complainant. 

Further argument adjourned to 14th inst. 


417 At a stated term of the circuit court of the United States of 
America for the southern district of New York, in the second 
circuit, held at the United States court-rooms, in the city of New 
York, on Monday, the fourteenth day of December, in the year of 
our Lord one thousand eight hundred and eighty-five. 
Present: The Honorable William J. Wallace, circuit court. 


WittiAM Roemer vs. Davin Neumann &« al. 


The argument in the above cause being resumed this day pursu- 
ant to adjournment— 
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Mr. v. Briesen concludes his argument in behalf of the complain- 
ant. 

Mr. Frederic H. Betts is heard in behalf of the defendants. 

Curia advisari vult. 


418 United States Circuit Court, Southern District of New York. 


RoEMER vs. NEUMANN. 


WALLACE, J.: 


The only question not disposed of at the hearing of this cause 
was whether the complainant is entitled to a decree, because locks 
like that known as “Exhibit A, Infringing Lock” are an infringe- 
ment of the patent. The locks like those known as “ Exhibit Neu- 
mann First Lock,” “ Exhibit Neumann Satchel,” and “ Exhibit 
Neumann Lock No. 2” were held not to be infringements. 

No doubt is entertained that this lock isin all its essentials similar 
to the lock made by the complaimant and shown in the drawings of 
his patent, and no hesitation would be felt in pronouncing it an in- 
fringement if the claims of the patent were good. 

It is conceded by the counsel and by the expert for the com- 

plainant that unless the claims of the patent can be limited 
419 by construction so as to make end pieges provided with 

notches or recesses to hold handle rings or catches constit- 
uents of the claims, they are void for want of novelty, in view of 
the prior state of the art. 

The invention which is the subject of the patent relates to im- 
provements in the construction of lock cases in the class of locks 
usually employed on the outer jaws of satchels, traveling bags, or 
similar receptacles, some kinds of which are made with notches or 
recesses so as to retain the handle rings of the satchel. The inven- 
tion consists principally in forming the body of the lock case with 
open endsand in combining the same with cast blocks or end pieces, 
which are separately made in order to improve the lock case in sim- 
plicity of form and reduce the expense of manufacture. The body 
of the lock case is to be made of sheet metal or other suitable ma- 
terial bent into a U form, the bottom of the case being open and 
also the ends. The end pieces which are to be inserted into the 

body of the lock case in the specification are described as 
420 follows: “BB are pieces of cast metal or other suitable ma- 

terial constructed to fit into the open ends of the body A, into 
which these blocks or plugs B B are inserted, as clearly shown in 
Fig. 2. Each block B should have a shoulder, d, to limit the degree 
of its insertion into the shell A or of the insertion of the shell into 
the block. 

“In use on a satchel or carpet-bag, the ends B B, after being in- 
serted into the shell A, or vice versa, in manner stated, are fastened 
to the satchel or bag by a bolt or pin that passes through an aper- 
ture, e,of the shell A, and through a corresponding aperture, f, of the 
block B, there being one such bolt or pin at or near each end of 
the piece A; but the plugs or end pieces, B B, may also be secured 
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by additional or separate bolts, if desired, and so also may the shell 
A. The blocks B may also serve, if desired, to secure the ends of 
the handle or the catches which close the jaws of the bag, and for 
other suitable purposes.” 

The claims are as follows: “1. In a lock case, the combination of 
the body, A having open ends, with the end pieces, BB, thatare applied 

thereto, substantially as herein shown and deseribed. 2. The 
421 end pieces, B BL, of a lock case, made with shoulders d, for 

defining their positions relative to the body A, substan- 
tially as and for the purpose specified.” 

There is no reference in terms, either in the specification or the 
claim, to notches or recesses in the end pieces. The drawings, how- 
ever, show the end pieces formed with notches or recesses, and the 
patentee incidentally refers to a use to which the end pieces may 
be applied, in which inferentially the notches or recesses would be 
necessary. ‘This falls far short of making the notches or recesses an 
essential feature of the invention. It cannot be doubted that the 
reference in the specification is to be treated merely as recommend- 
atory of a form of lock plate for a specified use such as is shown in 
the drawing. 

The claim is not fairly capable of the construction contended for 
by the complainant, and the bill must be dismissed. 


422 (endorsed :) United States circuit court, southern district of 

New York. Roemer vs. Newmannetal. Equity. No. 2920. 
Opinion. Wallace, J. U.S. circuit court. Filed Dec. 31, 1885 
Timothy Griffith, clerk. 


423 Circuit Court of the United States, Southern District of New 
York. 


WILLIAM RoOEMER 
v8. In Equity. 
Davip NgEuMAN and Gustav BERNHEIM. 


Take notice that on Friday, the 8th day of January, 1886, at the 
opening of the court on that day or as soon thereafter as counsel 
can be heard, we shall move before one of the judges of this court, 
at the court-room thereof, in the general post-office building, New 
York, that a rehearing of this case on its merits be had, and for 
such other and further relief as to the court may seem proper. 

In support of such motion we shall read the disclaimer filed by 
the complainant in the patent in suit in the United States Patent 
Office, on the 2nd Romney. ISS, the pleadings, proceedings, and 
filed papers herein. 

A copy of such disclaimer will be served upon you as soon as it 
is received from the Patent Office. 

Yours truly, BRIESEN anp STEELE, - 
Compl’t’s Sol’s 
New York, 4 Jan., 1886. 
To W. C. Hauff, solicitors for def’t. 


Same 
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424 {Endorsed :] Circuit court U.S., southern district of N. Y. 

William Roemer vs. David Neumann & al. In equity. No, 
2920. Notice of motion. Briesen and Steele, sol’s for compl’t, 229 
B’way, New York. U.S. circuit court. Filed April 17, 1886. ‘Timothy 
Griffith, clerk. Service admitted 4 Jan’y, 1885. W. C. Hauff, sol’s 
for def’t. 


425 Circuit Court of the United States for the Southern District 
of New York. 


WILLIAM ROEMER 
° is, 
Davip NEUMANN, Gustav BERNHEIM, and 
CarL NEUMAN. 


In Equity. No. 2920, 


Take notice that the annexed is a copy of the disclaimer we shall 
read to the court in support of our motion for a rehearing of the 
above-entitled cause, which motion now stands adjourned to January 
29, 1886. 

Yours truly, BRIESEN anp STEELE, 
Solicitors for Compl'’t. 
Dated New York, Jan. 20th, 1886. 


To W. C. Haff, Esq. solicitor for defendants. 


426 DEPARTMENT OF THE INTERIOR, 
Unitep STaTes PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the files of 
this office of the disclaimer filed January 2nd, 1886, in the matter 
of the letters patent granted William Roemer, assignor to Roemer 
Brothers, October Ist, 1878, number 208,541, for improvement in 
locks for satchels. 

In testimony whereof I, M. V. Montgomery, Commissioner of Pat- 

ents, have caused the seal of the Patent Office to be affixed 
[xr.s.] this 16th day of January, in the year of our Lord one 
thousand eight hundred and eighty-six, and of the Inde- 
pendence of the United States the one hundred and tenth. 
M. V. MONTGOMERY, 
Commissioner. 


427 To the Commissioner of Patents: 

Your petitioner, William Roemer, a citizen of the United 
States, residing at Newark, in county of Essex and State of New 
Jersey, represents, in the matter of a certain improvement in locks 
for traveling bags for which letters patent of the United States, No. 
208,541, were granted to your petitioner on the Ist day of October, 
1878, he is the sole and exclusive owner of said letters patent, and 
that he has reason to believe (being so informed by an opinion just 
rendered by the Hon. William J. Wallace, circuit judge of the United 
States circuit court for the southern district of New York) that, 
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through inadvertence, the specification and claim of said letters 
patent are too broad, including that of which your petitioner was 
not the first inventor. Your petitioner, therefore, hereby disclaims 
in the Ist and 2nd claims in said specification any blocks, B, that 
have not the notches formed in them as shown in the drawing for 
holding the handle rings, as described in the specification. 
Dated New York, 3lst December, 1885. 
WILLIAM ROEMER. 
W itnesses : 
GUSTAV SCHENPPL 
JAMES TURK. 


K. 40, E. L. L., C. F. 


428 | Endorsed:] No. 2920. Circuit. court U.S., southern dis- 

trict of N. Y. William Roemer vs. David Neumann. In 
equity. Disclaimer and notice. Briesen and Steele, sol’s for com- 
pl't, 229 Broadway, New York. U.S. circuit court. Filed April 17, 
1886. Timothy Griffith, clerk. Service of within papers admitted 
this 20 Jan., 86. W. C. Haff, per M., def’t’s sol’r. 


429 United States Circuit Court, Southern Dist. of New York. 


RoreEMER v. NEUMANN. 
WALLACE, J.: 


The defendant must file a formal petition for a rehearing before 
the questions sought to be presented by this motion can be enter- 
tained. It is proper to suggest upon the merits of the application 
that which as an original question it would seem that when a com- 
plainant seeks to obtain i“ rehearing, in order to get the benetit of ii 
disclaimer entered at the Patent Office after the hearing, he should 

be required to file a supplemental bill, so that the defendant 
430 can traverse the allegation that what is disclaimed was 

claimed through inadvertance, accident, or mistake, and take 
issue upon the fact whether there has been unreasonable delay in 
entering a disclaimer. ‘The result of the adjudged cases is to the con- 
trary, and it is now too late to re-examine the question upon princi- 
ple. Such a disclaimer as has been entered in this case is sanctioned 
by the case of Schillinger v. Gunther, 17 Blatch., 66. The case of 
Hailes v. Albany Stove Co. is not analogous in its facts. 


Endorsed: U.S. circuit court, southern district of N. Y. Roemer 
v. Neumann. Opinion. Wallace,J. U.S. cireuit court. Filed Ap’l 
17th, 1886. Timothy Griffith, clerk. 
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431 Circuit Court of the United States, Southern District of New 
York. 


WILLIAM RoEMER ) 

: “en ‘In Equit 

Davip NeuMANN and Gustav BeRNHEIM, pigs ote — 
Xe. 


Take notice that on Saturday, the 24th day of April, 1886, at the 
opening of the court on that day, or as soon thereafter as counsel 
can be heard, we shall move, on the annexed petition, before one of 
the judges of this court, at the court-room thereof, in the general 
post-office building, New York city, for a rehearing of this suit, in 
accordance with the motion heretofore made, and the opinion filed 
by his honor Judge Wallace on April 17, 1886, which opinion we 
shall also read, together with the motion papers heretofore served, on 
such motion. 

Yours, BRIESEN anp STEELE, 
Sol’s for Complainants. 
Dated April 21st, 1886. 
To W. C. Hauff, Esq., sol. for defendants. 


432 Circuit Court of the United States for the Southern District 
of New York. 


WILLIAM RoEMER 
Us, 
Davip NeuMANN and Gustav Bernier, Impleaded 
with Another. 


In Equity. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York, in the second circuit: 


The petition of William Roemer respectfully shows— 

1, That on or about the 15th day of November, 1883, your peti- 
tioner filed his bill of complaint in this honorable court against the 
above-named defendants, David Neuman and Gustav Bernheim, 
and one Carl Neumann, and afterwards, by leave of court, an 
amendment to said bill of complaint, wherein, amongst other things, 
vour petitioner alleged the issue of letters patent of the United 
States, No. 208,541, to him on the Ist day of October, 1878, for cer- 
tain newand and useful —in traveling bags; hisexclusive ownership 

of said letters patent; the decision of the circuit court of the 


433 United States for the district of New Jersey sustaining the 


validity of said letters patent at a hearing on the merits, on 
full pleadings, proofs, and arguments, in the suit of your petitioner 
against one Albert O. Headley; the infringement upon said letters 
patent by said defendants; the great and irreparable damage, loss, 
and injury thereby caused to your petitioner, and prayed for an in- 
junction, both preliminary and perpetual, against said defendants, 
and a reference {to ascertain the amount of the defendant’s profits 
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and of your petitioner’s damages, and such other relief as should 
be agreeable to equity, including your petitioner’s costs in the 
premises, : 

2. That a subpena and respondendum was issued out of and 
under the seal of this honorable court, directed to said David Neu- 
mann, Gustav Bernheim, and Carl Neumann, and was served upon 
said David Neumann and Gustav Bernheim. 

3. That said defendants, David Neumann and Gustav Bernheim, 
caused their appearance to be entered, and thereafter filed their 
answer, wherein, amongst other things, they denied the validity of 

said letters patent and denied infringement. 
434 4. That your petitioner filed a general replication to such 
answer. 

5. That thereafter proofs were taken on the part of your petitioner 
and on the part of said defendants, which make up over 380 pages 
of printed matter. 

6. That this suit was brought to a hearing on the merits before 
the Honorable William J. Wallace, circuit judge, and was argued 
orally, and written briefs were filed by counsel for the respective 
parties. 

7. That his honor Judge Wallace, on the 3lst day of December, 
1885, filed his opinion in writing, wherein he decided that while 
there was no doubt that the defendants’ lock was in all its essentials 
similar to the locks made bv your petitioner and shown in the draw- 
ings of his patent, and no hesitation would be felt in pronouncing it 
an infringement if the claims of said patent were good, still your peti- 
tioner’s said bill of complaint must be dismissed because the claims 
contained in his said letters patent were not good and valid claims, 

as the same are not limited to the lock complained of. 
435 8. That therefore your petitioner, on the 3lst day of De- 

cember, 1885, made his certain disclaimer in writing, which 
he caused to be filed in the Patent Office of the United States on the 
2nd day of January, 1886, all in accordance with the law in such 
case made and provided, wherein and whereby your petitioner 
sought to limit and confine the scope of the claims of his said letters 
patent, in conformity with said opinion, so that the same should 
fully cover the real invention of your petitioner; all of which will 
more fully and at large appear upon reference to a certified copy of 
said disclaimer here in court ready to be produced. 

9. That thereupon and thereby said disclaimer became ‘incorpo- 
rated into and now is a part of said letters patent. 

10. That no decree has yet been entered against your petitioner 
in this suit. * 

Wherefore your petitioner prays this honorable court that he may 
be permitted, in view of the premises aforesaid, to reopen his said 
case and to argue the same anew, in order to present his said letters 

patent and the said disclaimer to the consideration of. this 
436 honorable court, and that such other and further relief may 

be granted to your petitioner, the premises considered, as may 
be just and agreeable to equity. 


Se 
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And your petitioner will ever pray, ete. | 
WILLIAM ROEMER. 


BRIESEN anp STEELE, 
Solicitors for Compl’. 


A. v. BRIESEN, Of Counsel. 


437  Uwnirep SratTes OF AMERICA, 
Southern District of New York, 8s: 
City and County of New York, 


. William Roemer, being duly sworn, deposes and says— 

That he is the complainant in the suit named in the foregoing 
petition subscribed by him; that he has read such petition, and 
that the same is true of his own knowledge. 


WILLIAM ROEMER. 


Subscribed and sworn to before me this 21st day of April, 1886. 
CHARLES M. THOMAS, 
Notary Public, Kings & N. Y. Cos. 


438 [Endorsed :] Circuit court U. S., So. dist. of New York. 

William Roemer vs. David Neumann and Gustav Bernheim. 
In equity. Notice and petition. Briesen and Steele, sol’s for compl’t, 
229 Broadway, New York. Filed in open court April 30, 1886. T. 
Service of a copy of the within papers is hereby admitted. 21st 
April, 1886. W.C. Hauff, sol. for deft. U.S. cireuit court. Filed 
April 30, 1886. Timothy Griffith, clerk. 


439 Circuit Court of the United States, Southern District of New 
York. 


WiLLiAM RoeMER 
Us, 
Davip NEUMANN and Gustave Bernuerim, Impleaded, ete. 


The answer of the defendants, David Neumann and Gustave Bern- 
heim, to the petition of William Roemer for a rehearing. 


1. The said above-named defendants admit that the bill of com- 
plaint herein was filed, and subpceena issued, and appearance entered, 
and replication filed, and proofs taken, and suit brought to hearing, 
all as stated in paragraphs 1, 2, 3, 4, 5, and 6 of said petition for re- 
hearing. 

2. Defendants, further answering said petition, admit that on the 
3lst day of December, 1885, his honor Judge Wallace filed his 
opinion in writing, wherein he decided that the petitioner’s bill of 
complaint must be dismissed because the claims contained in his 
said letters patent were not good and valid claims; but they allege 
that otherwise the purport and effect of said opinion are not correctly 
stated in the seventh paragraph of said petition for rehearing, as by 
reference to said opinion will more fully and at large appear. 
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440 3. And the defendants, answering the petition for rehear- 

ing, sav that they have no knowledge or information, except 
such as is derived from statements of the petitioner and from being 
furnished with papers. purporting to be copies of an alleged dis- 
claimer entered by him, whether or not said petitioner has filed or 
assumed to file any disclaimer in the United States Patent Office, 
but they allege that if said petitioner has filed or assumed to file in 
the United States Patent Office any paper purporting to be a dis- 
claimer, as alleged in said petition for rehearing, that then and in 
that event said alleged disclaimer was not duly or legally filed and 
is not a good or valid disclaimer in law; and said defendants allege 
that whether or not it be true that in and by said paper purporting 
to be a disclaimer the said petitioner has “sought to limit and con- 
fine the scope of his said letters patent,” that he has not, in fact, 
limited or confined the same, and that the said disclaimer has no 
legal force or validity so to do. : 

4. And defendants, further answering said petition for rehearing, 
allege that the facts and circumstances in the matter of the letters 

patent granted to the complainant did not justify or authorize 
441 him to make or file the alleged disclaimer alleged by him to 

have been made and filed; and the petitioners deny that 
through any inadvertance, accident, or mistake or without any fraud- 
ulent or deceptive intention the said patentee, William Roemer, 
claimed in and by said letters patent more than that of which he 
was the original or first inventor or discover-, but, on the contrary, 
allege that the said letters patent were intentionally made and ob- 
tained in the form in which thesame were granted with knowledge 
on the part of said patentee of the matters and things or some of 
them which rendered the said claims invalid. 

5. And defendants, further answering, say that if the said patentee 
ever had any right to enter any disclaimer he has lost the same by 
unreasonable neglect and delay so to do. And defendants pray. that 
if the complainant be allowed to introduce said alleged disclaimer 
in evidence that they be allowed to file an amended or supplemental 
answer taking issue upon the validity and propriety of the same. 

6. And defendants, further answering, say that there is no suffi- 
cient reason why this cause should be reopened or new proofs in- 
troduced or proof of said alleged disclaimer introduced, because the 
only form of lock made or sold by defendants which it is now al- 

leged would be an infringement of said letters patent, as 
442 modified by the paper purporting to bea disclaimer filed, 

were a form of lock the making and sale of which has been 
long discontinued to the knowledge of the complainant, and the 
manufacture and sale of which has never been recommended. 

That the other forms of lock made and sold by the defendants, 
and which the defendants continued to make and sell after the com- 
mencement of this suit, are the forms of lock which this court de- 
cided, upon hearing herein, not to be infringements of said letters 
patent upon any construction thereof, and the same would not be 
an infringement upon said letters patent even if restricted to the 
form shown in the drawing thereof. 


A A ARE I he an 


enw 
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7. And the defendants, further answering the said petition, deny 
that the letters patent of the complainant, even if limited as alleged 
and claimed by the complainant by his alleged disclaimer, do not 
describe or claim any device or articles involving the exercise of in- 
vention for its production in view of the prior state of the art. 

8. And the defendants, further answering said petition for a re- 
hearing, allege that no case is made in or by said petition for rehear- 

ing for any rehearing or for any relief thereof. 
445 Wherefore the defendants pray that said petition for a 
rehearing may be dismissed, with costs, and for such other 
and further relief as may be just. 


GUSTAV BERNHEIM. 


W.C. HAUFF, Def’ts’ Sol’s. 
FREDERIC H. BETTS, Of Counsel. 


City, County, AND SouTHERN District or New YORK, 88: 


Gustav Bernheim, being duly sworn, says that he is one of the de- 
fendants in the above-entitled action; that he has read the foregoing 
answer to the petition for rehearing; that the same is true to his own 
knowledge, except as to the matters thereof stated to be alleged on 
information and belief, and as to those matters he believes the same 


to be true. 
GUSTAV BERNHEIM. 


Sworn to before me this 28th day of April, 1886. 
DANFORTH BECKER, 
Notary Public (178), N. Y. Co. 


444 { Endorsed :] U.S. cireuit court, southern district of N. Y. 

Equity, 2920. Roemer vs. Neumann et al. Answer to’ peti- 
tion for rehearing. F. H. Betts, W. C. Hauff, J. Van Santvoord, for 
def’ts. Filed in open court Ap’l 30, 1886. T. 


445 U.S. Circuit Court, South. Dist. of New York. 


RoEMER 
v. Equity, 2920. 
NEUMANN et al. 


Please take notice that the proposed order, a copy of which is 
hereto annexed and herewith served upon you, will be submitted to 
his honor Judge Wallace this afternoon at two o’clock, at the court- 
room of this court, in New York city, for settlement. 

New York, April 30, 1886. 

Yours, W. C. HAUFF, 
Sol. for Def’ts. 


To Messrs. Briesen & Steele, solicitors for complainant. 


econ 


a a Ie 
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446 U. S. Circuit Court, South. Dist. of New York. 
RoEMER v. NEUMANN é al. 


This case coming on upon a petition for rehearing by the com- 
jlainant and an answer thereto by the defendant, and after hearing 

Mr. A. v. Briesen for complainant, in support of said petition, 
and Mr. F. H. Betts, counsel for defendants, in opposition, and due 
consideration had— 

It is ordered that the complainant’s petition for rehearing be, and 
the same is hereby, granted upon the payment by the complainant 
to the defendant of all costs of this suit up to and including the 

time of filing the petition for rehearing. 
447 Itis further ordered that upon said petition and the answer 
thereto and upon such proofs as may be taken thereunder 
the cause be reheard. 

It is further ordered that said costs be taxed by the clerk of this 
court and that the defendants have execution for said costs so 
taxed. 

Ap’l 30, 1886. 

W. J. WALLACE. 
Hon. Judge Wallace: 


I have seen no “answer” to my petition. Will you kindly per- 
mit me to settle this order to-morrow, as I am at present unable to 
leave the examination of a witness. 

This notice was served upon me at 1.45 p. m. 


Resp’y, A. vy. BRIESEN. 


(Endorsed :) U. 8. cir. court, southern dis. of New York. 

448 Roemer v. Neumannetal. Equity, 2920. Order granting re- 

hearing & notice. Service of a notice of which the within 

notice isa copy, and of a copy of the proposed order thereto an- 

nexed, on us Is hereby admitted. N. Y., Ap’l 30th, 1886. ; 

,comp't’s sol’rs. U.S. circuit court. Filed May Ist, 1886. 
Timothy Griffith, clerk. 


449 Circuit Court of the United States, Southern District of New 
York. 


WILLIAM RoEMER 


v8. In Equity. No. 2920. 
Davip NEUMANN and Gustav BerNHEIM. 


Take notice that we shall present the annexed final decree to one 
of the judges of this court, at the court-room thereof, in the post- 
office building, New York city, on Friday, June 4, 1886, at the open- 
ing of the court on that day, or as soon thereafter as counsel can be 
heard, for settlement. 

Yours, BRIESEN & STEELE, * 
Solicitors for Compl't. 
New York, 2 June, 1886. 
To W. C. Hauff, Esq., solicitor for def’ts. 


tie 
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450 Circuit Court of the United States, Southern District of New 
York. 


WILLIAM ROEMER 
vs. In Equity. No. 2920. 
Davip NEUMANN and Gustav BERNHEIM. 


This cause having been heard on bill, amended bill, answer and 
replication, and proofs taken on the part of the complainant and on 
the part of the defendants, and a decision having been rendered in 
favor of the defendants to the effect that the complainant’s bill be 
dismissed, and the complainant having thereafter filed his dis- 
claimer in the Patent Office to certain parts of his letters patent in 
suit,and having moved, on petition, for a rehearing of this suit, and 
the defendants hi aving answered such petition, : and such rehearing 
having been granted by the court upon such petition, answer, and 
additional proofs to be taken thereunder by both parties upon the 

express condition that the defendants’ costs up to the grant- 

451 ing of such rehearing be first taxed by the clerk and paid by 

the complainant, and that an execution issue therefor, and 

such costs having been taxed at the sum of $637.42, and the com- 

lainant now stating in open court, through Arthur v. Briesen, Esq., 

is counsel, that he is not able to comply with the condition im- 

posed upon him by the court, now, therefore, upon consideration 

thereof, it is hereby ordered, adjudged, and decreed that the said 

complainant’s bill of complaint be, and the same hereby is, dis- 
missed. 

And it is further ordered, adjudged, and decreed that the com- 
lainant pay to the defendants their costs of this suit, taxed at 
637.42, and that the defendants have execution therefor. 

WM J. WALLACE. 


Endorsed: No. 2920. Circuit court, So. dist. of New York. Wil- 

liam Roemer v. David Neumann & al. In equity. Final decree. 

Briesen & Steele, sol. for comp’t, 229 Broadway, New York. 

452 Service of a copy of the within papers is hereby admitted. 

2d June, 1886. W.C. Hauff, sol. for def’ts. U.S. circuit 
court. Filed June 4, 1886. Timothy Griffith, clerk. 


453 U. S. Circuit Court, Southern District of New York. 


Witt1aAM RoeMeER, Complainant & Appellant, 
v. 
Davip NEUMANN, Gustav BERNHEIM, n° Sogn with 
CarL NeuMANN, Def’ts & Appellees. 


In Equity. 


We hereby consent that the foregoing papers shall constitute the 
record to be sent by the clerk of the circuit court of the United 
States for the southern district of New York to the U. 8. Supreme 
Court on the appeal to said Supreme Court in the above-entitled 
cause, and a the exhibits be retained by the clerk of the said cir- 
vi—o 1 
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cuit court until the hearing of the appeal in said Supreme Court, 
when they are to be forwarded to said Supreme Court. 
New York, Aug. 9th, 1886. 
A. v. BRIESEN, 


Of Counsel for Appellant. 
W. C. HAUFF, 
Oj Counsel for Appellees. 


(Endorsed:) U. S. circuit court. Filed Aug. 9th, 1886. 
Timothy Griffith, clerk. 


455 Circuit Court of the United States for the Southern District 
of New York, Second Circuit. 


Witi1aAM Roemer, Complainant & Appellant, ) 
Us. ' 
Davip Neumann & Gustav Bernuer, Impleaded with 
Cart NeuMANN, Defendants & Appellees. 


In Equity. 


To the honorable the Supreme Court of the United States: 

The appeal of William Roemer, complainant and appellant, above 
named, respectfully showeth that upon the 13th day of November, 
1883, the above-named complainant filed his bill of complaint. in 

the circuit court of the United States for the southern district 
456 of New York, in the second circuit, against the above-named 
defendants, David Neumann, Gustav Bernheim, and Car! 
Neumann, ina suit in equity, alleging that said defendants had in- 
fringed the rights of the complainant therein as secured to him by 
letters patent granted on the Ist day of October, 1878, to him, and 
numbered 208,541, and praying for an accounting and payment to 
the complainant by the said defendants of the profits by them real- 
ized, and of the damages suffered by said William Roemer, com- 
plainant and appellant, by reason of said infringement of said letters 
atent, and also that the writs of subpeena and of injunction might 
be issued against said defendants, their clerks, agents, servants, and 
workmen, «ce. 
457 This complainant and appellant farther showeth that pur- 
suant to said prayer a subpoena ad respondendum issued out 
of and under the seal of said circuit court, and was duly served 
on said defendant, David Neumann. 

This complainant and appellant further showeth that thereafter 
he filed his supplemental bill of complaint against the said defend- 
ants, wherein he alleged the judgment of the circuit court of the 
United States for the district of New Jersey, in the third circuit, sus- 
taining the validity of his said letters patent in a suit there pending. 

This complainant and appellant further showeth that thereafter 

said defendant, David Neumann, appeared and answered 
458 _ said bill of complaint and said supplemental bill of complaint 
by filing his answer and amendment thereto, and, among 
other things, he therein denied the validity of said letters patent, 
and denied that he infringed the same; that general replications 
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were filed thereto, and issue being thus joined, testimony was taken; 
that while such testimony was being taken an alias subpena ad re- 
spondendum was issued out of said court and under the seal thereof, 
; and was duly served on said defendant, Gustav Bernheim, who there- 
: upon appeared and stipulated and agreed, among other things, that 
the evidence and proceedings theretofore taken and the plead- 
459 sings filed on the part of said defendant, David Neumann, 
should stand as the evidence, proceedings, and pleadings of 
said defendant, Gustav Bernheim; that thereafter further testimony 
-was taken and such proceedings were had that on the dlst day of 
December the said circuit court directed that a decree be entered 
dismissing said bill of complaint. 
This complainant and appellant further showeth that thereafter 
he filed a disclaimer in the Patent Office to his letters patent in suit, 
and thereupon moved said circuit court on petition for a rehearing 


_ of said suit; that an answer to such petition was filed by said de- 
‘ fendants, and said motion for a rehearing coming on to be 


460 heard the same was granted and an order entered directing a 
rehearing to be had upon such petition and answer. and 
: proofs to be taken thereunder, upon the condition that the com- 
' plainant pay to the defendants their costs in said suit up to the fil- 
ing of such petition, the same to be taxed, and that the defendants 
have execution therefor; that thereafter said complainant appeared 
in open court, through his counsel, and declared that he could not 
comply with the condition of such order, whereupon such proceedings 
were had that, on the 4th day of June, 1586, a final decree was en- 
' tered in said cirenit court, wherein it was, in substance, adjudged 
and decreed that the said bill of complaint be dismissed with 
461 costs to the defendants, David Neumann and Gustav Bern- 
heim, taxed at $637.42, which said decree is, as this appellant 

is advised, erroneous, and ought to be reversed. 
Wy Wherefore this appellant appeals from the whole of said decree 
of said circuit court to the Supreme Court of the United States, and 
respectfully prays that the decree of said circuit court, together with 
the bill of complaint, answer, replication, pleadings, depositions, 
evidence, and exhibits and proceedings in said cause, may be sent 
to the Supreme Court of the United States without delay, and that 
the said Supreme Court will proceed to hear the said cause anew, 
and that the said decree of the said cireuit court and every part 
thereof may be reversed with costs, and that complainaut 
462 may be given the relief prayed for in his bill of complaint 
or such other decree made as the Supreme Court shall deem 


WM. ROEMER. 


A. v. BRIESEN, Of Counsel. 
Appeal allowed June 11th, 1886. 
‘ W. J. WALLACE. 


(Endorsed :) Circuit court U. S., So. Dist. of New York. William 
Roemer, appellant, v. David Neumann and Gustav Bernheim, im- 
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pleaded, &c., appellees. In equity. Appeal. Briesen & Steele, 
sol’s for compl’t, 229 Broadway, New York. U. 8. circuit court. 
Filed June 12, 1885. Timothy Griffith, clerk. 


463 Bond for Damages and Costs. 


Circuit Court of the United States of America for the Southern Dis- 
trict of New York, in the Second Circuit. 


WitiiAM Roemer, Complainant & Appellant,: 
is, 
Davip NEUMANN and Gustav Bernaerm, Impleaded with Cart Nrev- 
MANN, Defendants & Appellees. 


Know all men by these presents that we, Henry Bitter, of No. 150 
East 33d street, in the city of New York, county and State of New 
York, and George L. Rose, of No. 99 Reade street, in the city.of New 
York, county and State of New York, are held and firmly bound 
unto the above-named David Neumann and Gustav Bernheim in 
the sum of thirteen hundred dollars, to be paid to the said David 
Neumann and Gustav Bernheim; for the payment of which, well 
and truly to be made, we bind ourselves and each of us, our and 
each of our heirs, executors, and administrators, jointly and severally, 
firmly by these presents. 

Sealed with our seals and dated the ninth day of June, in the 
year of our Lord one thousand eight hundred and eighty-six. 

‘ Whereas the above-named William Roemer has prosecuted an 
appeal to the Supreme Court of the United States to reverse the 
final decree rendered in the above-entitled suit by the judge of the 
circuit court of the United States for the southern district of New 
York: : 

Now, therefore, the condition of this obligation is such that if 
the above named William Roemer shall prosecute his appeal. to 
effect and answer all damages and costs if he shall fail to make his 
plea good, then this obligation shall be void; otherwise the same 
shall be and remain in full force and virtue. 

HENRY BITTER. [t. s.] 
GEO. L. ROSE. x s.] 


Sealed and delivered and taken and acknowledged this 9th day 
of June, 1885, before me— 
(v.s.}) TIMOTHY GRIFFITH, 
Clerk U. 8. Circuit Court, Southern Dist. of New York. 


464 Uwnitep Srares or America, aie 
Southern District of New York, 


Henry Bitter and George L. Rose, being severally duly sworn, do 
depose and say, each for himself, that he is a freeholder within the 
city of New York, county & State of New York, and that he is worth 


ee 
ar ae 


WILLIAM ROEMER V8. DAVID NEUMANN ET AL. . 269 
the sum of seventy-six hundred dollars over and above all his just 


debts and liabilities. 
HENRY BITTER. 
GEO. L. ROSE. 


Sworn to this 9th day of June, A. D. 1886, before me— 
[x.s.}) TIMOTHY GRIFFITH, 
Clerk U. S. Circuit Court, Southern Dist. of New York. 


[Endorsed :] Vol. —, page —. U.S. circuit court, south. dist. of 
New York. William Roemer, co’pl’t & app’l’nt, vs. David Neu- 
mann and Gustav Bernheim, impleaded, &c., d’f’ts & appellees. 
Bond for costs on appeal. , proctor. Filed this — day 
of ,18—. U.S. cireuit court. Filed June 12th, 1886. Timothy 
Griffith, clerk. 


I certify that I iiave made diligent enquiry as to the sufficiency 
of the within sureties and am satisfied that they are abundantly 
good for the amount of this bond. 

TIMOTHY GRIFFITH, Clerk. 

The within bond is approved. 

Dated June 11th, 1886. 

W. J. WALLACE. 


i 
> 
on 


Circuit Court of the United States for the Southern District 
of New York, Second Circuit. 


WiLt1AM Roemer, Complainant & Appellant, 
mt | 
vs. { 

Davip Neumann & Gustav Bernueim, Impleaded | 
with Cart NeuMANN, Defendants & Appellees. 


-In Equity. 


By the Honorable William J. Wallace, circuit judge in and for the 
circuit court of the United States for the southern district of New 
York, within the second circuit. 


To David Neumann and Gustav Bernheim: 


Whereas William Roemer has lately appealed to the Supreme 
Court of the United States from a decree entered in the cir- 
466. cuit court of the United States for the southern district of 
New York, made in favor of you, the said David Neumann 

and Gustav Bernheim, and has‘filed the security required by law: 

You are therefore hereby cited to appear before the said Supreme 
Court, at the city of Washington, on the second Monday of October 
next, to do in the matter of said appeal what may remain to justice 
to be done in the premises. 

Given under my hand, at the city of New York, in the southern 
district of New York, in the second circuit, the llth day of June, 
in the year of our Lord one thousand eight hundred and eighty-six. 

WM. J. WALLACE, 
Circuit Judge. 
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Supreme Cout of the alnited States. 


OCTOBER TERM, 1889. 


No. 52. 
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WILuam Roemer, | 
Appellant, 


Vs. 


Davip NEUMANN and GUSTAV 
BERNHEIM. 
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Appeal from the Circuit Court of the United States 
for the Southern District of New York. 


BRIEF IN BEHALF OF THE APPELLANT, 


Statement of the Case. 


The appellant, the complainant below, brought this suit 
under Letters Patent No. 208,541, of October 1, 1878, with 
the object of restraining the defendants and their firm of 
R. Neumann & Co. from infringing the said patent, and 
of recovering whatever damages had been caused by said 
infringement. The complainant's patent in suit is repro- 
duced opposite page 94 of the record, immediately preced- 
ing which page the Court will find the file-wrapper of the 
patent, showing that the same was granted without ob- 
jection on the part of the Patent Office and without 
amendment; the date of the application for said patent 
being March 26, 187s. 


Description of 
patent. 


The infringing 
i 


device. 


” 


The complainant’s patent is for a lock for satchels. 
Briefly stated, it seeks to cover a lock-case having a 
sheet metal body or central portion bent from a plain piece 
of sheet metal into substantially q form, combined with 
cast metal blocks that are applied to the open ends of said 
body to close the same. These cast metal blocks can be 
secured by screws or rivets upon the frame of the satchel, 
and then hold the entire lock, with its contents, in posi- 
tion. The blocks are represented as being hook-shaped at 
their ends, so that they may also serve to hold swiveled 
catches or handle-rings. The specification, speaking of 
these blocks, says: 


‘* BB are pieces of cast metal or other suitable material, 
‘** constructed to fit into the open ends of the body A, into 
** which these blocks or plugs B B are inserted, as clearly 
** shown in Fig. 2.” 


The specification also says, respecting these blocks: 


‘* The blocks B may also serve, if desired, to secure the 
‘‘ends of the handle or the catches which close the bag, 
‘** and for other suitable purposes.” 


The blocks in question are in the patent shown adapted 
to hold the handle-rings or catches. 
The claims are in words as follows: 


‘* 1. In a lock-case, the combination of the body A, hav- 
‘* ing open ends, with the end pieces B B, that are applied 
** thereto, substantially as herein shown and described.” 


‘*2. The end pieces, B B, of a lock-case, made with 
‘* shoulders d, for defining their position relative to the 
‘** body A, substantially as and for the purpose specified.” 


The defendants’ alleged infringing device is represented, 
among others, by the models marked ‘* Complainant’s Ex- 
hibit Infringing Lock ” and ** Complainant’s Exhibit Neu- 
mann Lock,” as to which the witnesses Oswald and Drake 
testify on pages 23 and 24 of the Record. Other infring- 
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ing forms of the patent in suit are proven in the case; but 
for the purpose of this argument, we will confine our- 
selves to the ‘‘Complainant’s Exhibit Neumann Lock” 
or its counterpart, ‘‘Complainant’s Exhibit Infringing 
Lock.” 

The following sketches represent, respectively, com- 
plainant’s patented lock, and the defendants’ infringing 
lock: 


ROEMER’S PATENTED DEVICE. 


a 4" — ——— 
: B . —. 8B 


The only difference between the two locks is, that in the 
defendants’ structure the blocks B B having the recesses 
a are united by a lower cast plate, which the complain- 
ant’s structure does not contain. 
Considerable testimony was taken by both sides, show- 
ing, on the one hand, that the complainan:’s patent 
covered this infringing lock, and, on the other hand, that 
the complainant's patent was not sufficiently defined in 
its claims to embrace therein clearly the structure made 
by the defendants. 
Before this suit was brought against these defendants, Prior suit ae- 
cided for com- 
the complainant’s patent had been sustained in a suit plainant. 
brought in the Circuit Court of the United States for the 
District of New Jersey, entitled Roemer v. Headley. The 
entire record in this Headley case is produced, and will be 
found between pages 64 and 87 of the record herein. 
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Judge Nixon’s opinion, sustaining the patent, is printed 
on pages 85 and 86. The structure used by Headley was 
substantially identical with the structure here involved as — 
infringing lock. The original exhibit of the Headley in- 
fringement is before the Court. 

Opinion of, After this present cause was submitted on the proofs to 

final hearing the Court below, his Honor Judge Wallace rendered his 
opinion, dismissing the complaint. This opinion will be 
found on pages 255 and 256 of the Record, and shows that 
in the view of the Court, the infringing lock is in all its 
essentials similar to the complainant’s lock, and that no 
hesitation would be felt in pronouncing it an infringe- 
ment, if the claims of the patent were good; but that the 
claims were not good, because they do not limit, in their 
veference to the end-pieces BB, said end pieces to the 
notches or recesses as an essential feature of the invention. 

Complainant’ The Court will find, from an inspection of the record, 

notches in = that throughout, the complainant had taken the position, 
that these notches in the end pieces were essential to his 
patent. Thus complainant’s expert, Drake, in the prima 
facie proofs, describes the functions of the end blocks B 
of the patent (see Ans. 12, page 27) as including means for 
holding the handle-rings (see also Mr. Drake’s answer to 
Q). 18 of his rebutting deposition, page 49 of the Record). 
Still, the Court below, instead of taking the liberal course 
of giving to the patent, by proper limitation, a construc- 
tion which would have sustained it, and which would have 
brought the defendants’ infringing structure within its 
scope, dismissed the complaint, on the ground that the 
patent did not point with sufficient definiteness to the 
notches in the end blocks—had therefore not made said 
notches a limiting feature of the patent, and for that rea- 
son was too broad, and consequently void. 

Gomplainant's This opinion was rendered, as the record shows (page 
256), on the 3lst December, 1885; and immediately upon 
its receipt, and on the same 3ist day of December the com- 
plainant executed his disclaimer, which will be found 
on pages 257 and 258 of the Record, and is in words 
as follows: ’ 
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To the Commissioner of Patents : 


* Your petitioner, William Roemer, a citizen of the 
‘* United States, residing at Newark, in the County of 
‘* Essex, and State of New Jersey, represents: In the 
matter of a certain improvement in locks for travel- 
‘ang bags, for which Letters Patent of the United 
‘* States, No. 208,541, were granted to your pe- 
‘‘titioner on the first day of October, 1878, he 
“ds the sole and exclusive owner of said Letters 
‘“* patent, and that he has reason to believe (being so in- 
‘* formed by an opinion just rendered by the Hon. William 
“J. Wallace, Circuit Judge of the United States Cir- 
“cuit Court for the Southern District of New York), that 
“through inadvertence the specification and claim of said 
‘* Letters Patent are too broad, including that of which 
‘* your petitioner was not the first inventor. YOUR PETI- 
‘TONER, THEREFORE, HEREBY DISCLAIMS IN THE 1ST AND 
‘*2D CLAIMS IN SAID SPECIFICATION ANY BLOCKS B THAT 
‘*HAVE NOT THE NOTCHES FORMED IN THEM, AS SHOWN IN 
‘“THE DRAWING FOR HOLDING THE HANDLE-RINGS, AS DE- 
‘* SCRIBED IN THE SPECIFICATION. 

** Dated New York, 31st December, 1885. 

‘WILLIAM ROEMER.”’ 


The intention of this disclaimer was to make the Motion forre- 
patent conform to the opinion of the Court. A motion | 
was made for a rehearing in view of the disclaimer, and 
was denied (see Opinion, page 258), on the ground that a 
formal petition was requisite in such a case. 

The formal petition was then filed (page 259), and an Felition for re 
answer thereto, and thereupon an order was entered allow- o,acr granting 
ing the rehearing, on condition that the complainant shall "°°"? 
first pay to the defendants all the costs of this suit up to 
and including the time of filing the petition for rehearing; 
on further condition that on the said petition and answer, 
and upon proofs to be thereafter taken thereunder, the 
cause be reheard. The order also required the costs to be 
taxed by the Clerk, and the defendants to ave execution. 

Page 264 of the Record contains a copy of this order. 


Final decree. 
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Costs were taxed at the sum of $637, and the complain- 
ant being unable to comply with the terms of the order of 
April 30, 1886, a final decree, dismissing the complaint, 
with costs as taxed, was entered. } 

This decree (printed on page 265 of Record) is in words 
as follows: 


‘Circuit Court of the United States, 


“ Southern District of New York. 


‘ William Roemer 


Us. In Equity.—No. 2920. 


‘David Neumann and Gustav 
** Bernheim. 


“This cause having been heard on bill, amended bill, 
answer and replication, and proofs taken on the part of 
the complainant and on the part of the defendants, and a 
decision having been rendered in favor of the defendants 
to the effect that the complainant's bill be dismissed, and 
the complainant having thereafter filed his disclaimer in 
the Patent Office to certain parts of his Letters Patent in 
suit, and having moved, on petition, for a rehearing of this 
suit, and the defendants having answered such petition, 
and such rehearing having been granted by the Court upon 
such petition, answer, and additional proofs to be taken 
thereunder by both parties UPON THE EXPRESS CONDITION 
THAT THE DEFENDANTS COSTS UP TO THE GRANTING OF SUCH 
REHEARING BE FIRST TAXED BY THE CLERK AND PAID BY 
THE COMPLAINANT, and that an execution issue - there- 
for, and such costs having been taxed at the sum of 
$637.42, and the complainant now stating in open 
Court, through Arthur v. Briesen, Esq., his counsel, 
that he wis. not ‘able io comply with the -con- 
ditton imposed upon him by the Court, now, therefore, 


— 
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upon consideration thereof, it is hereby ordered, adjudged 
and decreed, that the said complainant's bill of complaint, 
be and the same hereby is dismissed. 

‘* And it is further ordered, adjudged and decreed, that 
the complainant pay to the defendants their costs of this 
suit, taxed at S637.42, and that the defendants have execu- 
tion therefor. 

‘“ Wm. J. WALLACE.” 


It will be observed that the decree takes cognizance of 
the complainant’s disclaimer. In view of these facts we 
contend that the Court below erred in its decision, on the 
following specific grounds: 


ASSIGNMENT OF ERRORS. 


F'irst.—In that the Court below did not give to the com- 
plainant the benefit which the law allows on the filing of a 
disclaimer. 


SECOND.—In that the Court below did not find (with or 
without the disclaimer) that the defendants’ structure in- 
fringes upon the complainant’s patent. 


ARGUMENT. 
DISCLAIMER. 


The law provides (as this Court in Hailes vs. Albany 
Stove Co. (123 U. S., 582), has stated) by section 4917 for 
the filing of a disclaimer, and by section 4922 for the 
maintainment of a suit in cases where a disclaimer is filed 
without unreasonable delay. 

The penalty prescribed by section 4922 in case of dis- 
claimer filed after suit brought is, that the complainant 
shall not recover costs. No other or further penalty is by 
law imposed upon a successful complainant. The reason 
for this provision of the law undoubtedly is to save liti- 
gants the unnecessary expense of starting new litigation. 
In the present case, after the disclaimer was filed, the 


If disclaimcur 
had been filed 
before the hear- 
ing. 


& 


plaintiff, to obtain the benefit thereof in this suit, is by 
law deprived of his costs; but is by law given the benefit 
of all the proofs already in the case, without further ex- 
pense, so that he may submit his patent and his disclaimer 
in connection with the proofs already taken, to the Court 
for its judgment. The other course would be to abandon 
the present suit, pay the defendants costs, and start de 
novo with a new suit on the patent and disclaimer, in 
which new suit the complainant would not lose his costs, 
because of the filing of the disclaimer. 

In the case at bar both penalties are imposed upon the 
complainant—the payment of defendants’ costs by the 
Court, and the loss of his own costs by statute. Mani- 
festly this double penalty was not intended by Congress to 
be applied in such cases. Nor was it within the discretion 
of the Court, in view of the act to impose it. If the dis- 
claimer so shaped the complainant’s patent as to entitle 
him to a decree, he is by law entitled to same without 
having to pay defendants’ costs; but he loses his own. 

In the present case it seems that the disclaimer was 
framed to meet the objection specified in the Judge’s opinion. 
We cannot read the opinion without the conviction that, 
had the disclaimer been in the case prior to the rendition 
thereof, the infringement would have been found. The 
opinion distinctly specifies that the defendants’ structure 
infringes, and that the only difficulty lies with the com- 
plainant’s patent in not plainly pointing to the notches as 
necessary elements of the matter claimed. In other words, 
had the claim pointed to these notches as necessary ele- 
ments, then the decree would have been for the com- 
plainant. Such is our reading of the opinion. Had the 
disclaimer, therefore, been filed before the opinion was 
rendered, the opinion would have been for the complain- 
ant. The law, however, recognizes no difference as to the 
time when a disclaimer may be filed, so long as it is filed 
with reasonable diligence. In the case at bar the com- 
plainant had reason to believe his patent to be 


Patout batveen valid and distinct in regard to this question of 


held valid. 


notches. His patent had been sustained upon this 
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construction before Judge Nixon in the Headley case. 

It was for the first time pointed out to the complainant 3ien'™ 
in the opinion of Judge Wallace, rendered on the 31st De-°“™* 
cember, 1885, that the patent was not sufficiently limited 

in respect to these notches, and on the same day the dis- 
claimer was prepared and forwarded to Washington. The 
question of diligence, therefore, can hardly be raised; and 

we respectfully submit that this disclaimer should have 
received the unconditional consideration of the Court 
below—filed, as it was, after the opinion was rendered— 

the same as though it had been filed before the opinion 

had been rendered. There was no decree in the case until 

long after the disclaimer was filed. The proceedings in all 
respects were open; and yet this complainant was not to 
have the usual benefit of the disclaimer unless he first paid 
alarge sum of money to the defendants. We believe that 

this was an error—a denial of justice to complainant—and 

is ground for a reversal of the decree. 

A court of equity, sitting in patent cases, will, as a rule, 
give to a patent a construction which will enable it to re- 
main valid. If that had been the course of the Court 
below, the language of Mr. Justice Blatchford, in Tuck 
us. Bramhill (6 Blatchf., 95-103), would apply, where he 
says: 


‘* Under this provision of the ninth section, taken by 
** itself, the plaintiff ?s entitled to recover in this case, 
‘* without having entered any disclaimer.” 


And as this Court says in Smith vs. Nichols (21 Wallace, 
117): 


‘* We see no reason for turning a party out of Court to 
* renew the litigation after filing the disclaimer, thus sub- 
** jecting both parties to the delay and expense which must 
‘* necessarily follow, and without any benefit to either. 
‘* We cannol believe such to have been the intention of 
* Congress.” 


Yet, in the present case the complainant was practically 


Disclaimer 
proper in form. 


Lab 


turned out of Court, by reason of his disclaimer, that is, 
he was put in a worse position, should he have wished to 
continue this litigation, than if he had started a new suit; 
for in a new suit he would have recovered his future costs 
from the defendant, while in the present suit he was to 
pay the defendants’ costs, and lose his own past and future 
to boot. 

That a disclaimer is filed in time if filed after the 
opinion of the Court, is established by many cases in which 
the courts pointed out that disclaimers should be filed, and 
made the filing of such disclaimers conditions precedent to 
the granting of decrees. 

See Atwater v. Beecher, § Fed. Rep., 610. 
Tyler v. Galloway, 20 Blatchf., 447. 
Sessions v. Romadka, 21 Fed. Rep., 133. 


The present disclaimer in itself is, we think, a proper 
disclaimer; it limits the matter covered to that shown and 
described in drawing and specification of patent, and is 
analogous to the disclaimer, which was sustained by this 
Court in Hurlbut vs. Schilinger, 130 U. S., 456, 463, and 
which disclaimer was in the following words: 


‘Your petitioner hereby disclaims the forming of blocks 
‘from plastic material, without interposing anything be- 
‘tween their joints while in the process of formation.” 


If the complainant is entitled to his decree on the merits 
without the disclaimer, and if Judge Wheeler is right in 
Sharp v. Tifft (18 Blatchf., 132, 137), in holding that where 
a disclaimer was not necessary to sustain the patent to 
the extent, it is held valid, and where its filing has had 
no effect in maintaining the suit, it does not come within 
the statute denying costs, and costs will be allowed to the 
complainant, then and in that case complainant would be 
entitled to his decree, without even the loss of costs. 

With regard to the language in the patent as to the 
function of the blocks B for securing the ends of the 
handle or the catches which close the jaws of the bag, we 
submit that the description of this function is a descrip- 
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tion necessarily of a block capable of performing the func- 
tion. The specification says: ‘‘‘The blocks may serve to 
secure the ends of the handle,” etc. This means that a 
lock having these blocks is capable of thus holding the 
handles; it need not actually hold them; the patented 
lock will be there whether the handles are thus held or 
not; but the lock must be capable of holding them, so 
that it may hold them when desired. Thus we point to 
Complainant’s Exhibit Infringing Lock and to Defend- 
ants’ Exhibit Roemer’s Lock; both these exhibits have 
the blocks adapted to hold the handle-rings; but they 
do not, as a matter of fact, hold them. Yet these very 
exhibits, as the Court will see, are made in accordance with 
the description of the patent, because they ‘* may serve, if 
desired, to secure the ends of the handle.” In other 
words, if the notches or hook-shaped ends were not on the 
blocks, then these blocks could not serve, if desired, to 
hold the handle or catches, and would, therefore, not be 
the blocks of the patent. Giving the patent that interpre- 
tation, which is the interpretation we contended for in the 
Court below, the disclaimer would have been totally un- 
necessary, provided the Court would have read the patent 
so that, if two readings are possible, it will give that 
reading which will sustain it. 

Adair v. Thayer, 17 Blatchf., 463-470. 

Waterbury Brass Co. v. N. Y. & Brooklyn 

grass Co., 3 Fisher, 43-47. 

Fitch v. Bragg, & Fed. Rep., 588. 

Turrill v. Railroad Co., 1 Wall., 491-510. 

Ryan v. Goodwin, 3 Sumner C. C. R., 520. 


Thus in the Turrill case this Honorable Court uses the 
following language (page 510, 1 Wall.): 

‘* Patents for inventions are not to be treated as mere 
‘* monopolies, and therefore odious in the eyes of the law; 
‘** but they are to receive a liberal construction, and under 
‘* the fair application of the rule ut res magis valeat, quam 
‘** nereat, are, if practicable, to be so interpreted as to up- 
‘* hold and not to destroy the right of the inventor.” 


Utility. 


Jost and 
Kupper. 
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THe MERITs. 


The defendants’ attack upon complainant’s patent was 
first. directed to the question of utility. They called two 
witnesses, Koch and Heller, to prove that complainant’s 
locks are inconvenient, and that the same had to be 
abandoned, for the reason that it is easier, in their 
opinion, to put a lock made in a single piece—that is, all 
compact—on a frame. But in answer, we show that 
Heller himself admits using the infringing locks, and that 
many others have deemed it proper to infringe upon com- 
plainant’s patent. Headley, who was sued in New Jersey; 
Kupper, Jenkinson, and many other large manufacturers 
of traveling bags, have dealt in the patented locks, and 
became afterwards infringers of complainant's patent (see 
pages 57 and 58 Record). The usefulness of the invention, 
for the purposes of the investigation before this Court, 
seems, therefore, established. 

The next defense is that of anticipation by the witnesses 
Jost and Kupper. Kupper, it will be seen, was the prin- 
cipal witness against the complainant’s patent in the 
headley suit before Judge Nixon. His testimony given 
in that suit is reproduced on page 81 of the Record. Kup- 
per was interested in the Headley case; he paid the costs 
in the Headley suit to the complainant (see Ans. 10, page 
58, Record). 

In the present suit Kupper seeks to prove anticipation 
in manner different from what was proved in the Headley 
case. For instance, Kupper had said in the Headley suit 
that Exhibit D' was made about a year after Exhibit D* was 
made (p. 81). In the present suit, he testifies that D* was sold 
in March, 1878, and made in 1877, and that D' was a lock 
made afterwards (Ans. 17 and 18, p. 114). Kupper testi- 
fies that Oscar Barnett made the casting for these locks. 
Jost swears that D® was made after D', and that D* was 
first made about September, 1878 (p. 105). Jost further 
says (Ans. 41, page 124), that he was informed by Kupper 


PI. ig oe phon 


ew « 


aS AME csi, 


Wiig sibiioa: 


oh EO oe 


Ce ee 


that he did nct make any locks at all like D' at the time 
referred to, namely, in 1878. Jost, it will be seen, is re- 
alled (page 119) to corroborate Kupper’s testimony on page 
112, and to contradict Jost’s testimony as given on page 
105, after which Kupper is again called (page 128) to re- 
contradict Jost. 

Whatever may be true between these two gentlemen, it 
is clear that they failed to prove that they had made, used, 
or known any device corresponding with the invention of 
Mr. Roemer prior to the 25th day of March, 1878, the date 
of Roemer’s oath to his application. 

Oscar Barnett, for the complainant, testifies (he being 
the person mentioned by Kupper as the one who had made 
the castings) that he had examined his books with care, 
and that the first work done for Kupper in respect to locks 
was in January, 1878, and that Exhibit Jenkinson Lock, 
with certain modifications, represents the structure then 
produced, and neither D* nor D' were made by him, be- 
cause, as the witness Barnett says, the exhibit he made 
was cast in one piece (see Ans. 5, page 32). 


The next anticipating witnessis Mr. Lieb. He produces Lieb. 


the lock marked Lieb Lock C, which, though not the 
same as complainant’s lock is similar thereto. Lieb’s 
testimony as first given (page 116 of the Record), 
was erased by order of the Court (see page 224, Record) 
on the ground that his name had not been mentioned in 
the answer. By the same order the defendants were per- 
mitted to amend their answer and set up Lieb’s prior 
knowledge. The amended answer will be found on page 
18 of the Record, setting forth that John W. Lieb and 
others ‘‘ had prior knowledge and made prior use of such 
‘‘ alleged invention, at said Cities of Newark and New 
‘* York and elsewhere, before the time of any supposed 
‘* invention thereof by said Roemer.” 

Roemer’s invention was first recorded, as we have seen, 
in March, 1878. Mr. Roemer’s testimony is to the effect 
that he made the invention in 1876. Such was his testi. 
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mony in the Headley case (page 84), with which he is 
now confronted (see Ans. 2 and 3, page 57 of Record). 

Lieb testifies that Exhibit C was made in September, 
1877; also that he made one more like it; the other was 
sold; but never made any more, because he did not find 
them as practical as others (see Ans. 12, page 165). Sup- 
posing Lieb’s statement to be true as to Exhibit C, and 
supposing the exhibit to be a substantial embodiment of 
Mr. Roemer’s invention, then the record is that Roemer 
conceived his invention in 1876, made his model in Janu- 
ary, 1878, applied for his patent in March, 1878, and 
kept up the manufacture of these locks on a large scale; 
whereas, Lieb made two models in September, 15877, 
and promptly abandoned the whole invention. Lieb 
is a member of the firm of Lagowitz & Co., -and 
was himself present when his partner, Mr. Lagowitz, 
conferred with Mr. Roemer about this patent (see Ans. 
59, p. 169, and Ans. 17 and 18, Roemer, pp. 58 and 59). 
Yet he never tells Mr. Lagowitz or Mr. Roemer that he 
has this Exhibit C in his possession; it might have ren- 
dered a license from the patentee needless. He is asked in 
Q. 61 why he did not tell his partner, Lagowitz, about it, 
and answers (see page 16): | 

** T did not because 1 always made it my rule, whenever 
“Tmade anything new, not to show it to anybody else 
‘until I found the same to be of practical use.” 

This was in 1882. When asked where he got hold of 
Exhibit C, he testifies that he knew of it at the time he 
made a certain affidavit in this case (page 168, Record), but 
didn’t know it was still in existence. He afterwards, 
however, found it in a certain bag in the closet (Ans. 46, 
top of page 168), and at the time when he made affidavit 
respecting A and B he did not know about Exhibit C be- 
ing in that bag. Still the same bag contained A and C 
both (Ans. 323 and 324, p. 194). — 

Mr. Drake, the complainant’s expert witness, shows that 
Exhibit C, which Lieb claims to have had on a frame 
(Ans. 30, Lieb, page 166), could not have been on any 
frame, giving his reasons in answers 4 to 12, pages 44-46, 
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Record. As Lieb’s testimony is not corroborated, this 
attack upon the genuineness of the exhibit is serious. 
There is, however, further testimony todiscredit him. He 
mentions, in Ans. #2, page 172, two men, Heilman and 
Hanko, tool-makers, who helped him make these locks. 
Both these men are called by complainant (pages 36 and 
39 of Record), and testify that a thing like Exhibit Lieb 
Lock C was not known to or remembered by them. 
Another anticipating witness is Mr. Jenkinson. He 
claims to have bought the Exhibit Jenkinson Lock in 
February, 1878 (p. 130). This lock is not the complainant’s 
invention, as appears by the defendants’ own expert, 
Faber DuF aur (Ans. 34, page 216). Nor does Mr. Jenkin- 
son fix the date of that lock—February, 187-—with suffi- 
cient certainty. He is asked how he fixes that date (Q. 29, 
page 132), and answers by an invoice, which, however, he 
does not produce. As to his own recollection of dates, his 
answers respecting the time he made a certain affidavit in 
this case (page 135, Record) are instructive. He says, in 
Ans. 74, page 135, that these locks like Exhibit Jenkinson 
Lock were recognized by numbers; in Ans. 75, that they 
were called long nickel lock, with handle-rings attached; 
and in Ans. i” @ that they were ealled on the bills bag locks, 
with some number or figure. He afterwards produces a 
bill (see page 151), not receipted, dated February, 1578, for 
twelve dozen extra railroad locks. He claims that those 
were “similar” to Exhibit Jenkinson Lock. Upon this 
uncorroborated testimony we do not think Mr. Jenkinson 
should succeed in overthrowing complainant’s patent. 
The Bernheim lock, of which a model is before the 
Court, 1s admittedly an old contrivance, but does not con- 
tain, as we submit, the spirit of complainant’s invention. 
it has not a plain lock-case whose ends are definitely 
closed by blocks that serve to fasten the case to the frame, 
and that also serve the additional purpose specified in the 
patent of holding handle rings or catches to close the bag. 
In the Bernheim lock, one end of the lock-case is a 
push button. This is a separate invention from that 


Jenkinson. 


Bernheim lock, 


Lieb Patent 1 
and 2. 


Bernheim 
patent and 
Schloss patent. 


Read patent. 


Simon patent 
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shown in complainant’s patent. It must be borne in mind 
that the Bernheim lock was originated or first imported 
by one of these defendants, Bernheim, who brought it 
here in 1875, but who is careful not to use the lock he so 
brought over from abroad, preferring to infringe upon 
complainant's patent. He is asked (Question 28, page 
158) why he did not use locks like the Bernheim lock in 
places where he used locks like the infringing lock, and an- 
swers characteristically, ‘*t don’t know. We sometimes 
‘* make changes in locks.” 


PRIOR PATENTS. 


In addition to these witnesses, the defendants have pro- 
duced sundry alleged anticipating patents: The Lieb 
patents, 1 and 2, of August, 1877. These do not show, it 
seems to us, complainant’s invention; they don’t show any 
lock. Defendants’ expert, Faber DuFaur, in answer 338, 
». 217, admits that these patents do not anticipate com- 
plainant’s patent. 

The next is Bernheim 1875 patent, which is like the 
Bernheim lock already referred to, and like the Schloss 
English patent, with a push button at the end of the lock- 
case. 

The next anticipating patent is that of Read, 132,412, 
which also has a push button in the end of the lock. In 
defendants’ expert's opinion (Ans. 6, p. 213) the Read 
patent does not show the Roemer inventioh. 

Then there is the patent of Simon, No. 177,020, of L876. 
This patent shows a plate raised at , to form a loop for 
holding handle-rings, and on this plate the lock proper, c, 
is carried. But this lock proper must be a complete lock 
throughout, with finished ends. The parts having the re- 
cess or loop j do not assist in closing the ends of the lock 
proper. Defendants’ expert, Mr. Faber DuF aur, is asked 
(Question 24, page 216) as follows: 


** Does kaxhibit Simon Patent show that, which, in your 
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‘opinion, is shown and described in the two claims of 
‘* Complainant's Exhibit Patent?” 


And answered: 


‘* It does not show what, in my opinion, is shown and 
‘* described in complainant’s patent and referred to in the 
‘* two claims of the same.” 

There are also two earlier patents of Mr. Roemer, No. Koemer's 
190,907, and 195,233. Both of these show the ends in. 
tegral with the body of the lock. Neither of them shows 
that which is here sought to be patented. This is ad- 
mitted by Mr. Faber DuFaur (Answers 25 and v6, page 
216 of the Record). 

The English Fisher Design Patents also fail to give any Fisher designs. 
clue to the invention before the Court. This is admitted 
by Mr. Faber DuFaur, defendants’ expert, in answers 7 
and 5, page 213 of Record. 

There is no record evidence, therefore, nor oral testi. 
mony, to show an anticipation of that which, as we be 
lieve was Mr. Roemer’s invention. The invention con- 
sisted of a lock-case, combined with cast-blocks. which 
furnish the ends proper of the lock-case, and which also 
furnish or are capable of being the means for fastening 
said case to the frame, and the means for holding handle- 
rings in their recesses. This invention has proven useful. 
It has done away with the necessity of striking out of 
sheet metal a complete lock-case with ends finished in 
proper workmanlike manner. The simple cast-blocks can 
perform the treble function of closing the ends of the 
lock-case, holding the lock-case to the frame, and holding 
the rings of the handle. 

We believe that this invention being meritorious, is en- 
titled to favorable consideration. We have shown that it 
has been largely infringed; that the Court below recog- 
nized in the patent, as a substantial feature of novelty, 
the characteristics hereinabove pointed out; but that 
under a rigid interpretation it found the patent to fail to 
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specify in the claims that which Mr. Roemer has clearly 
and admittedly invented. Yet, what he had invented is 
fairly represented and described in the patent, and is fully 
brought out by the disclaimer. We therefore submit 
that the decree below as rendered was erroneous in all re- 
spects, and pray that it be reversed. 

Respectfully submitted, 

ARTHUR V. BRIESEN, 
for Appellant. 


New YorK, September 27, 1889. 
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BRIEF FOR APPELLEES. 


Statement. 


The bill in this case was filed November 13th, 1883, 
and charged infringement of the Letters Patent to 
William Roemer, dated October Ist, 1878, No. 208,541 
(Record, pp. 2, 6). 

A Supplemental Bill, alleging a decision in favor of 
the patent in New Jersey, was filed in January, 1884 
(pp. 7, 8). 

The defendant Neumann alone was served with pro- 
cess or appeared (p. 8). 

Neumann answered denying the novelty of the inven- 
tion, and citing a large number of prior patents, pub- 


lications and anticipating witnesses, and aiso denying 


infringement. 


The answer further alleged that the specification of 
the patent was misleading and ambiguous, and that the 
alleged improvement did not require the exercise of 
invention for its construction, but was such as would 
readily be suggested to a mechanic of ordinary skill 
(pp. 9, 15). 

Replication was filed March 7th, L884 (p. 16), and an 
amended answer May 19th, 1884 (pp. 17, 1s). 

Proofs were taken by both parties, and the cause 
came on for hearing before His Honor Judge WALLAcE 
on December 10th, 1885 (p. 254, fols. 416, 417). 

On December 3list, 1885, Judge Waiace rendered 
an opinion dismissing the Bull (pp. 255, 256). 

Before a decree was entered, the complainant made a 
motion fora rehearing on the ground that he had, 
subsequent 10 the fling of the OpPHRION, filed it disclaimer 
to certain parts of both claims of the patent (pp. 256, 
258). 


A copy of the alleged disclaimer was served with the 


motion papers (p. 257). 

The Court denied the motion on the ground that “a 
formal petition ” must be first filed to entitle the matter 
to consideration (p. 258, fols. 429, 450), ; 

Complainant then filed a petition for rehearing, al- 
leging substantially the same matter (pp. 259, 260), and 
an answer thereto having been filed (pp. 261, 263), a 
hearing was had upon'said petition and the Court 
made an order (p. 264, fol. 446), that the petition be 
granted on payment by the complainant to the defend- 
ant of all the costs of the suit up to and including 
the time of filing the petition, and that the cause be 
reheard “9 upon such proofs as may he taken se (fol. 447). 

The complainant failed to comply with the order, 
failed to pay the costs taxed, failed to take any evi- 
dence in support of the petition, and neglected to have 
the case reheard either upon the alleged disclaimer or 
other evidence. 


ee ee ~ ~ 


Thereupon the bill Wis dismissed. with costs (p. 
265). : 

An appeal was taken from said decree to this Court 
(p. 266). 


There are only two assignments of error . 

l. That the Court below did not give the complain- 
ant the benefit of a disclaimer. 

2. That the Court did not find that the defendants’ 
structure infringed. 


POINTS ON BEHALF OF APPELLEES. 
First Point. 
The Construction of ( vinplainant s Pat nf, 


The complainant's patent on its face purports to be 
no more than an improvement upon the prior state of 
the art, for, in the specification of said patent, the com- 
plainant states that “this invention relates to certain 
” improvements in the construction of lock-eases of 
“the kind described in Letters Patent Nos. 190,907 
and 195,233, which were granted to me May L5th, 
1877, and Sepptember 18th, 1877, respectively.” 

The supposed nature and object of the alleged inven- 


- 
~ 


~ 
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tion are set forth in said specification in the following 
words : 

* The principal object of the invention is to reduce 
“ the expense of the lock-case, and to render the same 
“ more practical in form and construction.” 
“ The invention consists, principally, in forming the 
“body of the lock-case with open ends, and in com- 
“ bining the same with cast blocks or end pieces, which 
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are separately made, all as hereinafter more fully de- 
* seribed.” 
* * ¥ w “ x * 
The letter A in the drawing represents the body or 
central portion of the lock-case ; the same is made of 
sheet metal or other suitable material, and bent into a U 
form, substantially as indicated in figure 3, so as to 
form the top a and the sides + + of the lock-case. 
“ The bottom of the lock-case is open, and the ends 
‘of the portion A are also open.” 
“BB are pieces of cast metal or other sutiable ma- 
terial, constructed to fit into the open ends of the 
body A, into which these blocks or plugs B B are in- 
serted, as clearly shown in Fig. 2. Each block B 
should have a shoulder, </, to limit the degree of its 
insertion into the shell A, or of the insertion of the 
‘ shell into the block.” 
The claims are : 
“1. In a lock-case, the combination of the body A, 
heaving open ends, with the end pieces, B B, that are 


applied thereto, substantially as herein shown and de- 


scribed.” 

“2. The end pieces B B, of a lock-case, made with 

shoulders, d, for defining their position relative to the 

body A, substantially as and for the purpose speci- 
fied.” 

The words to which particular attention is called in 
the above quotations have been italicized. 

The objects of the alleged invention in locks for 
satchels, as appears from the above, are to reduce the 
expense of the lock-case, and to render the same more 
practical in form and construction. 

These objects the patentee claims are attained by 
forming the body of the lock-case of a simple piece of 
sheet metal bent into a single and simple curve or U 
shape, leaving the bottom open and with open ends, and 


combining the lock-case with blocks or end pieces of 
cast metal “ or other suitable material,” which are sep- 


arately made. 


It is to be observed that it is no part of the invention 
that the “end pieces B B” should be adapted to hold 
handle rings or catches; this is only an optional feature, 
not made a part of the claim, and cannot be referred to 
to support any claim of invention. 

Sewell ves. Jones, 9] U. 6 171. 


Nor is it a part of the invention that the end pieces 
should be made of cast metal. 


Second Point. 


The appellunt is not entitled to any benefit by reason 
of the fact thut he alleged in his petition for rehearing 
that he has filed a disclaimer, because : 


(1) He never introduced said disclaimer in evidence, 
and declined to avail himself of the permission of the 
Court which allowed him to do so. 

He simply annexed an alleged copy of such a dis- 
claimer to his moving papers upon the original motion 
for /eave to put it in evidence, and the Court having 


‘upon a subsequent hearing, on petition, granted per- 


mission he declined to avail himself of it 


(2) No proof was offered or introduced that the 
matter ae. ‘ged to have been disclaimed was introduced 
by inadvertence, accident or mistake, nor that there had 
not been unreasonable delay in filing such a disclaimer. 

If the complainant had availed himself of the per- 
mission of the Court to introduce it those issues would 
then have been open to both parties. 


(3) The statute (R. S., Sec. 4917) is specific that 
“‘ no such disclaimer shall affect any action pending at 
“ the time of its being filed, except so far as may relate 
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* to the question of unreasonable neglect or delay iu 
© filing.” 

In other words, the filing of a disclaimer, pending a 
suit, cannot in any way benefit the complainant, ex- 
cept in the way of possible relief from the charge of 
unreasonable neglect, if such a question should be 


raised. 


(4) The brief of the appellant shows a misap- 
prehension of the true position of the complaint 


with reference to the disclaimer. 

The Court imposed no penalty. 

While it is true that under the statute (R. S.,$ 4922) 
a patentee can recover upon a separable portion of the 


invention claimed in his’ patent, even without filing a 
lisclaimer, provided that he has not unreasonably neg- 
lected or delayed to file such disclaimer, yet the prac- 
tice in equity is well settled that it is not proper to 
enter a decree in favor of a patentee based on a portion 
of the invention claimed by him until he has given sat- 
isfactory proof that he has filed a proper disclaimer. 

Myers vs. Frame, 8 Biatch., 446. 

Burdet vs. Estey, 15 Blatch., 349. 

Christian vs. Leumsey, 17 /d., 148. 

A then va, Dolan, 3 Fish., 207. 

Yale Co. vs. Scovil Co., 18 Blatch., 248. 

(rage Us. Herring, 107 U.S., 646. 


In the present case the Court on a preliminary mo- 
tion made by the complainant for leave to introduce 
proof in regard to a disclaimer and intimated that this 
disclaimer was proper in form, and granted the prayer 
of a petition to reopen the proofs so as to allow the 
complainant to prove his alleged disclaimer, and gave 
leave to prove that he was in a position to file it, @ e., 
that the original claim was made by inadvertence, acci- 
dent or mistake, and that he had been guilty of no un- 
reasonable delay, and so as to allow the defendants to 
contest those questions. 


: 
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This was a pure matter of judicial discretion and the 
terms of granting the favor were so also. 

Having obtained this permission upon terms (the 
payment of costs), the complainant then declined to avail 
himself of it, and hence left the Court with no alterna- 
tive except to enter a decree as if there had been no dis- 
claimer alleged in the case. 

Nor does it appear that any other decree was asked for. 

The fact that the Court dismissed the bill even after 
the alleged disclaimer had been called to its attention 
conclusively shows that it was of opinion, that, as the 
case then stood, and without further evidence, the com- 
plainant was not entitled to a decree even on the matter 
left in. Permission to reopen the case was simply in- 
tended to give the complainant the option of another 
chance. He declined this. 

This Court cannot be asked to reverse a decree made 
under such circumstances, nor to give the defendant 
the benefit of any presumption which might arise from 
a clisclaimer. 


The patent must, therefore, be considered in the 
form and shape in which it was granted, and it is 
obvious from the above examination that the thing 
which the patentee claimed in his first claim is a lock- 
“ase having a body formed of a simple U-shaped piece 
of metal, having open bottom and ends, such ends be- 
ing covered by end-pieces “ of cast metal or other suit- 
able material.” 

The second claim is for end-pieces of lockcases, made 
with shoulders for defining the extent of the over- 
lapping of the U-shaped body A over or under them. 

Even if the claim had been limited, as was attempted 
to be done by the alleged disclaimer, to a lockease of 
the kind deseribed having end-pieces with notches for 
handle rings in them, it would add nothing to the force 
or validity of the patent, as we shall see more fully 
hereafter, and as must have been the opinion of the 
Court below. 
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If all the other conditions of the patent had been 
fulfilled by prior structures, the mere putting of 


notches in the end-pieces to hold handle rings would 


be a matter of the simplest mechanical manipulation, 


ts 


not involving “ invention.” 


Notches for handle rings for bags had been pre- . 


viously provided in all sorts of end-pieces or attach- 


ments for bag locks, and the mere putting of such 
notches in the particular end-pieces, and in connection ae 
with the particular U-shaped body provided, could not | 
possibly require anything more than mere mechanical 
skill. 

Indeed the presence or absence of the notches in the 
end-pieces would be entirely immaterial to the fune- 
tions of the other parts of the structure. 

If they were present they would form with the lock 
case a mere “aggregation” as distinguished from a 

patentable combination. 


Having now defined the alleged invention, the pre- 
vious state of the art will be discussed to show that the 
complainant’s patent had been anticipated. 

The prior state of the art is shown by prior patents 
and also by prior use. , 


Third Point. 


The complainant's pate nt was void for want of novelty 
in view of the prior state of the art, as exhibited by the ) 
prior patents and proof of prior use. 


The Court below clearly adjudged this, and there is 

no assignment that this was error. ‘ 
For completeness we shall, however, consider this 

question. 


y 
Prior PATENTs. 


In 1856, English Letters Patent No, 176 were granted 
to Joseph Schloss for piston-bolt for traveling bags, 
ete., said patent having been introduced in evidence by 
defendants. 

In figure 8 of the drawing of this patent (Record, 
p. 242) is shown a device which is substantially em- 
bodied in Defendant’s Exhibit Schloss Lock, and 
which device is a lock for a satchel, the body of which 
lock has open ends, and has end-pieces inserted into 
such openings. One of said end-pieces is fixed by a 
pin or bolt which fixes the degree of insertion into the 
body or shell of said end-piece. The other end-piece 
is free to slide back and forth a limited distance to 
operate the latch, but a suitable shoulder limits the in- 
sertion of said piston into the shell to a proper degree. 

In United States Letters Patent No. 136,629 (De- 
fendant’s Exhibit Bernheim Patent of 1875, p. 234), 
granted May 26th, 1875, to Bernheim, one of the above- 
named appellees, is shown and described a U-shaped 
lock-case with open ends, one of which is closed by a 
fixed and the other by a movable end-piece. The end 
pieces overlap the case. 

In Defendant's Exhibit Simon Patent No. 177,020, 
granted May 2d, 1876 (p. 246), is shown a lock having 
an extended lock plate, having creases which may 
‘serve, if desired, to secure the ends of the handle or 
“the catches which close the jaws of the hag,” which 
functions are incidentally ascribed to the blocks or end- 
pieces in appellant's patent in suit. 

In the United States Patents Nos. 190,907 and 195,- 
233, both of 1877, and which are referred to in the 
patent No. 208,541, here sued on, as also in the De- 
fendants’ Exhibit Fisher Designs, No. 293,557, of 
August 14th, 1875, and No. 298,207, of February 5th, 
1876, are shown lock cases of the general construction 
of the lock case of complainant's patent here sued on, 
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that is U-shaped in cross-section, and: provided with 
creases or loops, which may “ serve, if desired, to se- 
‘ cure the ends of the handle or the catches which close 
“ the jaws of the bag.” In said United States Patents 
Nos. 190,907 and 195,233, and in said designs, said 
creases or loops are formed on the case, and not as in 
complainant’s patent here in suit, upon separate end 


pieces. 
Prior Use. 
Be rnherm Structure. 


Ever since the Defendants’ Exhibit Bernheim 1875 
patent was granted, on May 25th, 1875, locks for 
satchels, the construction of which is shown by Defend- 
ants’ Exhibits Bernheim Model and Bernheim Certified 
Model, have been made and sold in quantities, the 
sales thereof beginning in the summer of 1875. 

Record, pp. 154, 155, A’s 1 to 7, both in- 
clusive, and pp. 156 and 157, A. 15. 


The structure, Bernheim Certified Model, as appears 
by the certificate of the United States Patent Office 
thereto annexed, is a duplicate of the model filed in the 
matter of said Defendants’ Exhibit Bernheim 1875 
Patent No. 163,629. 

Record, p. 254. 


The said structures, Bernheim Model and Bernheim 
Certified Model, are in appearance similar to the struc- 
ture shown in the drawing of said Bernheim 1875 
patent, and both said Bernheim Model and Bernheim 
Certified Model have U-shaped lock cases with open 
ends, and end pieces into which the U-shaped case or 
shell is in each instance inserted. 

Said end pieces have shoulders or means for limiting 
the degree of “ the insertion of the shell into the block ’ 
or end pieces. 


- 


' 


1] 


The structures Bernheim Model and Bernheim Certi- 
fied Model, thus clearly show the features claimed in all 
the claims of appellant's patent here in suit. 

It is true that the end pieces or blocks in Bernheim 
Model and in Bernheim Certified Model are not provided 
with means for securing the ends of the handle or catches 
which close the jaws of a bag, but as these functions 
are mentioned merely incidentally in complainant's 
patent in suit, and as optional ones only, in connection 
with the end pieces, and as the claims of complainant's 
patent in suit make no mention of said incidental fune- 
tions of said end pieces, it is immaterial to this case 
that the end pieces in Bernheim Model and in Bern- 
heim Certified Model are not adapted to serve for such 
incidental purposes. 

It is also true that one end piece in Bernheim Model, 
as also in Bernheim Certified Model, is adapted to 
operate the locking bolt of the device, and for this pur- 
pose said end piece slides back and forth. But said 
end piece, in each case, still serves to close one end of 
the lock case or shell, and has a shoulder or means for 
limiting the degree of the insertion of the shell into the 
block. 

Complainant's expert, Mr. Drake, admits that Bern- 
heim Model and Bernheim Certified Model show lock 
cases having open ends, which open ends are covered 
by caps (Record, pp. 53, 54, AA. 22, 24). 

And even if it should be successfully contended that 
the movable end piece of the Bernheim lock is not the 
equivalent of one of the end pieces of the Roemer pat- 
ent, still, it is clear that the single fred end piece of 
the Bernheim lock is the equivalent of either one of 
the fixed end pleces of the Roemer patent, and thus it 
is clear that all that Roemer did was to duplicate the 
fixed end piece of Bernheim, and as there is no co-opera- 
tion between the end pieces, but each performs its sep- 
arate function of closing its own end of the case un- 


modified in use or action by the presence or absence of 
the other, such duplication is not patentable. 
Dunbar vs. Myers, 94 U.S., 187. 


Nor can any distinction be relied upon, based upon 
the fact that in the drawings of the Roemer patent the 
end pieces and the U-shaped shell are fastened to the 
bag frame by asingle bolt or pin at each end passing 
through both; for in the first place there could be no 
invention in fastening two pieces of overlapping metal 
to a third piece by one pin. This is the commonest of 
of all expedients to save labor and work. Nor is_ this 
construction made an essential of the Roemer claim, 
for no mention of this mode of fastening is made in the 
claims, and the specification, while it describes, it adds : 
“ But the plugs or end pieces BB may also be secured 
‘“‘ by additional or separate bolts, if desire¢, and so may 
“ also the shell A.” 

Nor can the Bernheim structures be considered sub- 
stantially different from Roemer’s on the ground that 
Roemer’s end pieces are provided with notches or 
creases which may be utilized for holding handle rings 
or catches for fastening the jaws of the bag. 

The presence or absence of such notches in the end 
pieces adds nothing to them in a@ patentable sense. If 
present they do not modify the action of the other 
parts and hence are a mere aggregation. Numerous 
prior locks had possessed them in slighlty different lo- 
cations, and it was clearly within the knowledge of any 
mechanic to supply them to this particular lock. 


Lieh Structures. 


The Defendants’ Exhibit Lieb Lock C, as defendants’ 
expert, Faber'du Faur, states (R., p. 210) has handles 
secured upon end pieces, which end pieces are inserted 
into the U-shaped ends of the lock case, and which 
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end pieces are proviled with shoulders, which define 
their position relative to the bi uly of the lock case. 

The complainant, in no part of the evidence on his 
behalf, disputes that the structure, Defendants’ Exhibit 
Lieb. Lock C, meets the claims of complainants’ patent 
here in suit, and a mere inspection of said Lieb lock C 
demonstrates that such is the case. 

With regard to said Lieb lock C, and the evidence 
connected therewith, complainant merely seeks to dis- 
credit the same, and to throw suspicion upon the testi- 
mony of John W. Lieb, which testimony shows the 
identical device, Defendants’ Exhibit Lieb Lock C, 
with another one like it, to have been made in Septem- 
ber, 1877. 


R., pp. 116, 117, AA. 1, 2, 3 and 9. 


The witness John W. Lieb, who made the device 
Lieb lock C, and the said other device like Lieb lock C, 
was in the habit of experimenting in regard to locks 
and lock cases during the period from August, 1876, to 
1879, and subsequently, as appears from the evidence 
of complainant's witness Heilman. 


K., pp. 39, 40, introduction to testimony 
and AA. 1, 8, 9. 


With regard to the dates in 1877, when Lieb made 
Lieb lock C, and another lock like said exhibit, and 
the date of the sale of said lock like Exhibit C, the 
witness Lieb is able to fix the same in several ways. 
Lieb testifies as follows : 


R., 118: 

“19 Q. When did you first get the idea of mak- 
“ing a device like Defendants’ Exhibit Lieb 
Lock C? 

‘* Objected to as immaterial. 

“A. It was about the time I obtained the pat- 
“ ents, or about the date of the patents (I refer 
“ to Lieb 1877 patents Nos. 1 and 2). 
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“2 ©. How are you able to fix the date as dur- 
“ing September, 1877, that vou made Defend- 
“ ants’ Exhibit Lieb Lock C and another device 
“ like it of the same kind ? 

A. Because my recollections are that they 
“ were made shortly after the date of the two said 


se patents.” 


The Lieb 1877 patents Nos. 1 and 2 are both in evi- 
dence, and both were granted on August 28th, 1877. 

The Lieb Lock C was made from structures like. De- 
fendants’ Exhibits Lieb Lock B and Experiment No. 
1, and castings like Experiment No. 1 were furnished 
to the firm of J. Kagowitz & Co., in which firm Lieb is 
in part interested, on or about Sept. 24th, 1877. 

This is shown by Complainant's Exhibit Lieb Book. 


R.., p. 169, Lieb’s cross-examination : 
“62 x-Q. How was the lock case of Exhibit Lieb 
Lock C made; I mean by stamping or by cast- 


~~ 
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“ing ? 

“A. By casting. 

“63 x-Q. Was it made in an ordinary mold, or 
“ was the mold specially prepared for it ? 

“A. It was made in the same mold, or by the 
“same mold as Exhibit Lieb Lock B, and was cut 
“ off and formed into the shape of Exhibit Lieb 
* Lock C, and the handle fastenings belonging to 
“* the same exhibit were cut off from another lock, 
“ which was also like Exhibit Lieb Lock B. 

“64 x-Q. How do you know that the lock case 
“* of Exhibit Lieb Lock C was: cast in the same 
“ mold in which the lock case of Exhibit Lieb 
“ Lock B was cast ? 

“ A. Because I took a lock case intended for a 
* lock like Lieb Lock B and formed the Lieb Lock 
“ © from it. 
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“65 x-Q. You are quite sure of that, are you 
* not ? 

“A. Let me look at the exhibit. 

“66 x-Q. L prefer to have you state your recol- 
“lection of what you really did, without your 
* Jooking at the exhibit. 

“A. I think I did, as much as | recollect.” 


Lieb’s re-direct, R., p. 181: 
“198 Re-d. Q. In answer to cross-question 193 
“ you stated that as you compare Exhibit Lieb 
* Lock C with Exhibit Lieb Experiment 1 and 
“ with Exhibit Lieb Lock B, you are not certain 
“ that the lock case of Exhibit Lieb Lock C came 
from a casting like that in Exhibit Lieb Lock B. 
“ Please now examine said Exhibits Lieb Locks C 
“and B, and Exhibit Experiment 1, and state 
“ your knowledge on that subject ? 
“ Objected to as already answered to cross-ques- 
“ tion 193, and as incompetent, if seeking a con- 
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“ tradiction of that answer. 

“A. Lam convinced by having looked at the 
“ books which contain bills of Ballard & Minchin, 
“and find that they have furnished J. Lagowitz & 
“ Co. with locks of malleable iron on September 
“ 24th, 1877, and the Exhibit Lieb Lock C, that is 
“the lock case separate, is made of malleable iron 
“and the end pieces were made of grey iron, and 
“ the lock case Exhibit C, resembling the Experi- 
“ ment No. 1, and being of the same material, I 
“ can surely tell that lock case of Exhibit Lieb 
“ Lock C is constructed from the same pattern as 
“ Experiment No. 1. 


Lieb’s re-cross, R., pp. 185, 186 : 
“225 Re-x-Q. Well, answer this vuestion again. 
“ Was or was not a bag having thereon a lock like 
“ Exhibit Lieb Lock C sold to your knowledge by 
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J. Lagowitz «& Co. in the month of December, 


1877 ? 
“ A. It was not, according to my knowledge and 


belief. 
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“ 226 Re-x-Q. Was there such a bag and such a 
lock thereon sold by J. Lagowitz & Co. in No- 
vember, 1877 ? | 

“A. It might have been sold in November, 
1877, or October, 1877. 

“ 227 Re-x-Q. Is that the best answer as to that 
alleged fact which you can make ? 

“A. No; I say it must have been sold during 
the time of those two months mentioned. 

“928 Re-x-Q. Then it was not sold in Septem- 
ber, 1877, was it ? 

“ A. [ don’t think it was sold during September, 
1877. | 

“229 Re-x-Q. But you know it was made in 
September, 1877, do you not ? 

“ A. It was made, according to my knowledge, 
during the last week of September, 1877. 

** 230 Re-x-Q. You mean between the 23d and 
the 50th days of September, 1877 ; is that it ? 

“ A. I don’t mean between the 23d of September, 
1877, because I did not have the castings on 
that day from which the lock was made, which 
castings we received according to the bill from 


Ballard & Minchin on the 24th of September, 


1877. 

“231 Re-x Q. Where is that bill ? 

“ A. The bill [ inquired for at our store, where 
the bills are kept, and on search for it requested 
by me, was told that it could not be found, but 
I have found a' record of it ina bill book of ours, 
which I now produce for inspection, and which 
on page marked 224 contained the following 
entry : ‘September 24, 1877, Ballard & Minchin, 


ld 
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“ *16 pieces of malleable lock frames, 64 cents.’ 
“ Said book is handed to complainant's counsel 
“ and inspected by him, and offered in evidence 
“ by him, and he asks the officer to mark it as an 
‘exhibit in the cause. 

“ Defendant's counsel states thathe has no ob- 
“ jection to the witness offering said book in evi- 
“ dence, provided the witness has the authority to 
“ leave said book here in Court. 

“ The Examiner marks the book Compts. Exh. 
* Lieb Book, Aug. 11, 1884, J. A. S., Exr., and 
“ and allows the exhibit to go in the custody of 
“ the witness, the said exhibit to be produced be- 
“fore sAid Examiner when called for. 

** 232 Re-x-Q. Is that entry of September 24, 
“ 1877, the first entry you find of malleable lock 
“ frames obtained from Ballard & Minchin ? 

“ A. It is of malleable lock frames; there is 
, ‘ previous dates of bills of grev iron locks. 

** 233 Re-x-Q. By grey iron locks I suppose you 
* mean locks like Exhibit Lieb Lock B? 
* 2. 2a 


Lieb’s re-cross, R., p 187: ) 
“251 Re-x-Q. You refer to an entry in the book 
“ marked Lieb’s book. In whose handwriting is 
“ that entry ? 
“A. I think it is the handwriting of Mr. Alex- 
ander Frankel, who is still in the employ of J. 
‘ Lagowitz & Co. 
«252 Re-x-Q. Is that entry on one of the origi- 
nal pages of the book ? 
’ es. Fem 
“253 Re-x-Q. What do you understand by 


original pages in the last question ? 


~ 


‘ 
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, “A. IT understand it to be the pages which be- 
“ long to the other part of the book. 
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(Lieb’s re-direct, | 
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“954 Re-x-Q. Are the original pages of that 
book numbered ? 

“A. The original pages, that is a part of the 
book, has its pages or the number of its pages 
printed, and at the end of those printed pages at 
the continuance there are pencil marks of pages 
which were made by myself on last Saturday in 
connection with an index for bills of Ballard & 
Minchin, which index was made by me in pencil 
marks for convenience of looking up items of 
bills of said Ballard & Minchin when needed. 
“925 Re-x-Q. Is the entry of September 24, 
1877, on one of the pages of the book which 
bears the printed numbers ? 

“ A. It is not. 

* 256 Re-x-Q. Is the page which bears that 
entry of the same size and character of paper of 
any other page in the book which precedes it ? 

“ A. It is not. 


.., p. 198): 

“ 349 Re-re-d. Q. In your answers to cross- 
questions 255 and 256 you state that the entry 
of September 24, 1877, is not on one of the pages 
of the book which bears the printed numbers, 
and that the page which bears that entry is not 
of the same size and character of paper of any 
other page in the book which precedes it ; please 


explain how it is that said entry is not on one of 


said pages bearing printed numbers, but upon a 
different kind of page, as stated ? 

* A. When I first found the book I asked Mr. 
Alexander Frankle, who entered most of the 
items in it, how the pages, which seemed to be 
annexed to the pages which have printed num- 
bers on, came to be in the book; he answered 
me that he wanted to complete the entries for 
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“the month of September in said book, and there- 
“ fore he annexed the same into it. 


Answer objected to as hearsay. 


The article Lieb Experiment 1, together with Lieb 
Experiment 2, are both in evidence and were made 
between the first part of April, 1877, and July, 1877. 

(R., p. 156). 
tegarding the lock like Lieb Lock C, which was sold 
in October or November, 1877, the witness Lieb is 


cross-examined very minutely. 


(R., pp. 166, 167) : 

“21 x-Q. Did you sell that other lock which 
“ you say was like Exhibit Lieb Lock C ? 

“A. It was sold by J. Lavowitz A Co. 

22 x-Q. Did you sell it personally ? 

“ A. I did not sell it personally. 

“23 x-Q. Were you present when it was sold ? 

“A. Twas not present when it was sold, but I 
“ recollect that it was put in stock with bags con- 
“taining or having the locks on of the other 
“ devices as Lieb Lock A and B, which stock was 
“ entirely sold during the time or after two months 


“ after the locks were made and put on bags. 

* All after and including the words, ‘but | 
“ recollect,’ objected to as not responsive. 

“ 94 x-Q. Who sold it ? 

“ A. It was sold by J. Lagowitz & Co. 

95 x-Q. I wish to know the name of the per- 


son who sold it ? 
“ A. I cannot tell the name of the person who 
sold it, because orders were coming in from dif- 


= 


‘ 
* ferent parties to whom samples were sent like Lieb 


“ Lock A and B, and Lieb Lock C looked so much 
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like the other two it was not kept separate from 
the others, and was sold along with the rest of 
the others. I meant to say that it looked much 
like the Lieb Lock B. 

‘* All after the words ‘ who sold it,’ objected to 
as not responsive. 

* 26 x-Q. Who bought it ? 

* A. I don’t know who bought it. 

“97 x-Q. Was it sold in Newark or New York ? 
“ A. All our goods are sold in New York, and 
especially goods which are ordered by mail. 
“28 x-Q. Was it ordered by mail ? 

“ A. I do not know. 

“29 x-Q). That thing which you say was like 
Exhibit Lieb Lock C was attached toa bag, was 
it not ? 


““ AL Tt was. 


* 30 x-Q. Was Exhibit Lieb Lock C, or any of 
its parts, ever attached to a bag ? 
“ A. It was attached toaframe and taken off 


again. 


sé 


4s 


* 31 x-Q. When was it taken off ? 
A. Shortly after it was attached. 
“ 32x-Q. The other thing which you say was like 
Exhibit Lieb Lock C was attached to a bag, as 
as you testified ; what kind of « bag was that?” 
“A. It was a leather bag, but I do not remember 


~~ 
- 


the exact style of it. 


‘ 
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“33 x-Q. Did you see it on the bag ? 

“ A. I put it on a frame, and then I had the bag 
attached to the frame by some of the bag 
makers.” 

“ 34 x-Q. (33 x-Q. repeated.) 

“ A. I did see it on the bag. . 

“ 35 x-Q. What was the color of that bag ? 

A. I don’t recollect the color. 

36 x-Q. Can you give us the size of that bag ? 
“ A. I cannot. 
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‘“ 37 x-Q. You say you saw it on the bag. How 
came you to. see it there, and where was it 
when you saw it on the bag ? 

“A. IT came to see it because I examined some 
of the bags after they are finished, and I saw it 
in the shop before it was put in stock. 


yp. 183, 184 : 

“207 Re-x-Q. What makes you swear that that 
lock was sold ; what knowledge have you ? 

“A. My knowledge I derive from knowing that 
the bag was put in stock with other bags, and at 
that time our orders were so many for bags with 
locks of the several devices of Exhibit Lieb Lock 
A and B, that we could not keep a stock of them 
but for a short time, and the bag which contains 
the device like Exhibit Lieb Lock C was put 
with the other bags. I came to the conclusion 
that it was sold with them. 

a os 4 a “ 

“ 210 Re-x-Q. You know of your own personal 
knowledge, do you not, that that bag which you 
say had a lock like Exhibit Lieb Lock C is not 
now in the possession of J. Lagowitz & Co. ? 

“ A. As far as my knowledge is, it is not. 

“ 211 Re-x-Q. Do you swear that it is not? 

“ A. I do, because— 

‘“* Counsel for complainant objects to any explan- 
ation of the answer ‘I do, and calls the atten- 
tion of the Court to the reckless swearing of this 
witness in view of his previous answers in which 
he stated that he had no personal knowledge of 
the selling of this bag, and asks the Court to 
measure the testimony of this witness by this 
last answer. 

‘* Counsel for defendants calls the attention of 
the Court to the fact that witness was inter- 
rupted by complainant's counsel in the giving of 
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his last answer, and that upon such interrupted 
answer complainant’s counsel unjustifiably im- 
putes to the witness ‘reckless swearing, and 
furthermore calls the attention of the Court to 
the fact that complainant’s counsel has, on pre- 


‘vious occasions, without apparent cause, at- 


tempted to impute improper motives to this wit- 
ness, and counsel for defendants informs the wit- 
ness that he has a right to give any explanation 
he may see fit to explain his position before the 
Court, and now requests the witness to complete 
his interrupted answer. 

“ Witness continues his answer: Because I am 
positive that it has been sent off with goods sent 
from our factory.” 

‘212 Re-x-Q. Sent from your factory where, to 
the store or to customers ? 

“ A. To customers. 

‘213 Re-x-Q. To how many customers was it 
sent ? 

“A. What is meant by was it; is it meant in 
combination with the other bags ? 

“ 214 Re-x-Q. Any way you like ; what I want 
to know is, to how many customers was the bag 
sent which you have sworn was sold, and which 
you have also sworn contained a lock like Exhibit 
Lieb Lock C? 

“A. It could have been sent only to one 
customer, as there was only one bag of it which 
contained a lock like Exhibit Lieb Lock C. 

* 215 Re-x-Q. And it is not now in Lagoowitz’s 
store, is it ? 

“ A. It cannot be there, as I said it was sent 
from the factory to a customer. 

“216 Re-x-Q. You swear, of your own knowl- 
edgé, do you not, that it was sent from the fac- 
tory to a customer ? 

“ A. I derive my conclusion that it was sent to a 


a 
23 


* customer from the fact that from the time it was 
“ made and put in stock, the said stock was sold 


ee 
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and cleaned out during the time of two months 
 after—of about two months after. 

“217 Re-x-Q. Who cleaned out that stock ? 
“A. It was cleaned out by the person who had 


“ charge of sending the goods away to customers, 


: and / eire rally went around in the stock TOO to 
a3 sSEe what accumulation there would he. 


The Defendants Exhibits Lieb Locks A and B referred 
to by the witness are both in evidence and, as _ witness 
Lieb states, devices like said Lieb Locks A and B were 
made this last week of March, 1877, and sold about 
from July Ist, 1877, and subsequent. 

R., p. 164 AA. 


Complainant also seeks to throw doubt upon the 
correctness of Lieb’s testimony by trying to show that 
some parts of Lieb Lock C look new, and to argue 
therefrom that such parts were recently made. But 
Lieb gives a satisfactory explanation of the appear- 
ance of Lieb Lock C. 


R., p. 167: 
“41 x-Q. As you compare the appearance in- 

“ ternally of Exhibit Lieb Lock C with that of 

“ Exhibit Lieb Lock B are you prepared to swear 

“that those parts of Exhibit Lieb Lock C were 

“ made in 1877 ? 

“A. Lam; and I will also tell the reason why 
‘the Exhibit Lieb Lock C does not look as old 
“ and corroded like Exhibit Lieb Lock B. Be- 
“cause Exhibit Lieb Lock C was kept ina bag 
“ along with another lot of articles I made from 


~ 


‘ time to time. 
¥ x + “ 


“43 x-Q. If Exhibit Lieb Lock C had really been 
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“ made, as you try to make us believe, in 1877, 
“ how is it that all those edges of that Exhibit, 
“ which are not found in Exhibit Lieb Lock B 
* look fresh, while all those edges which it has in 
“common with Exhibit Lieb Lock B look as old 
‘as they do in the other exhibit ? 

“ Objected to as assumptive. 

“A. I say that all the edges formed by the 
* characteristic of the Lieb Lock C do not look 
“ new.” ’ 


R., p. 182: 
“205 Re-d. Q. How is it that said parts in Ex- 

“ hibit Lieb Lock C appear to be bright or uncor- 

* roded, if at all ? 
“Objected to as already answered to x-Q. 41, 
and as incompetent, of seeking a contradiction 
“ to that answer. ; 

“A. The bolt fastened into the lock frame is 
“ made of a superior kind of sheet iron, which is 
“ not subjected so much to corrosion as the other 
“ part of the lock, or the lock case, and the Ex- 
“hibit Lieb Lock C was kept as I found it ina 
“ bag, stored away in a closet, which closet stands 
“on the first floor of our factory, where the bag 
was not so much exposed to the damp air, which 
causes corrosion in general.” 


a 


ce 


The Lieb Lock C and the device or lock set forth in 
complainant's patent in suit (two such devices or locks, 
being in evidence as Defendant's Exhibit Roemer Lock 
Case, and Exhibit D 2), in addition to other similarities, 
present the similarity that they both are inconvenient 
if not impractical structures. 

The defendants’ witnesses Koch, Heller and Jenkin- 
son all used devices like Defendants’ Exhibit Roemer 
Lock Case, and all of said witnesses testify that they 
abandoned the said structures because of their incon-* 
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venience and their liability to have parts lost, a lock 
made in one piece or with the pieces all connected so 
that they are not liable to come apart being preferable 
to devices like Defendants’ Exhibit Roemer Lock Case. 
R., pp. 96,87. AA. of Koch, 1, 2, 3, 4, 5, 
6, 18, 22, 23, pp. 100, 101. AA. of Heller, 
lto5. The Exhibit D®? referred to in 
Heller's testimony is a structure the same 
as Defendants’ Exhibit Roemer Lock as 
Jenkinson states, R, p. 68, A. 4, pp. 129, 

130. AA. of Jenkinson 4 to 10. 


So Lieb, when he is asked why he did not make 
more than two devices like the Defendants’ Ex- 
hibit Lieb Lock C, states the reason because 
he did not find them as good and practical as the other 
two devices, Lieb Locks A and B. 

R. p. 165, A. 12: 

Lieb made the structure Lieb Lock C and the struc- 
ture like it which was sold, for the purpose of curing 
defects in structures like Lieb Lock B, but the manu- 
facture of articles like Lieb Lock (" was dropped after 
two of them had been made as above stated. 


R., p. 165: 

“18 Q. How did you come to make the device 
“ Complainant’s Exhibit Lock C, and the other one 
“ like it, which you made, as you testified ? 

“ Objected to as immaterial. 

“ IT was led to it by the occasional breaking of the 
“ ends of the lock in fastening the ring which goes 
‘ around the handle cap into the slot contained in 
“the ends, by bending the points down over the 
“ridges formed near the slot, which had to be 
“ crowded in and turned over by the hammer. 


R., p. 190: 
“ 980 Re-x-Q. Was Exhibit Lieb Lock C made 


‘és 


‘ 


a 


~ 
o~ 


- 
~ 


ee 


26 


to cure some defects you had found in Exlibit. 
Lieb Lock A or B? 

“ A. It was. 

“ 981 Re-x-Q. How did you find those defects 
in Exhibit Lieb Lock A, or B, which Exhibit 
Lieb Lock (’ was to cure ? 

“ A. The defects of Lieb Lock B 
end pieces where the handle fastening is at- 
tached frequently broke in striking the ends of 
the ring around the handle cap into it, and my 
idea was that after [had brought the lock C to 
its construction | would substitute either an end 


were that the 


of malleable iron or of stamped metal which [ 
abandoned after having decided not to make the 
lock Exhibit Lieb Lock C, in larger quantities, 
or any atall, and if [ would have made them of 
stamped metal I could have secured them the 
handle ring more secure to it. 

“ 982 Re-x-Q. How about the defects in Lieb 


* Lock A, which Lieb Lock C was to cure ? 


“A. There defects to be cured on 
Lieb Lock A, because that construction is of 
a <(lifferent nature in fastening the handles to 


the lock. 


Was ho 


Lieb is also cross-questioned why he did not produce 
the Lieb Lock C on his first appearance in this contro- 


versy, 


and his explanation is very satisfactory, showing 


him to be a very conscientious witness. 


K., p. 168 : 


“ 47 x-Q. At the time you made your first affi- 


“davit in this cause did you remember having 


ee 


ee 
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made such a thing as Defendants’ Exhibit Lieb 
Lock’ C}? 

“A. Idid remember, but I did not know or 
recollect that Exhibit C was in existence yet. , 
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* 48 x-Q. But you knew well enough that you 
“ had made it? 
* sa. ae 
“49 x-Q. Did you tell any one that you had 
made it ? 
“ A. I did not. 
* 50 x-Q. Why not ? 
“ A. Because I thought it of no use. 
* 51 x-Q. Why did you think it of no use ? 
“A. Because I knew that in certifying or 
“ giving testimony of having made an article it 
would be of no effect unless you can produce or 
show that article. 
* 52 x-Q. How did you acquire that knowledge ? 

“ Objected to as immaterial. 
“ A. Because I had a little experience in patent 
litigation. 
“53 x-Q. Please state that experience. 
“ A. I was interested in the interference case 
between Sonnekalb and Lieb against J. H. 
Sessions, and also Roulston.” 
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The complainant tries to discredit the evidence of 
Lieb by three witnesses called by complainant, namely, 
Hanko, Heilman and Leimberger. 

The witness Hanko distinctly admits that Lieb could 
have made locks like Lieb Lock C and had them put 
ona bag without the knowledge of said Hanko, and 
said Hanko will merely swear that he never saw a lock 
like Lieb Lock C. 

R., p. 36, AA. 6, 7, 8. 


Hanko admits that Lieb experimented in regard to 
locks. 
R., p. 37, A. 13. 


Moreover, this Hanko, as appears from his AA. 17, 
18, 19 (C. R., pp. 35, 36) is a dishonest character, and 
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not disposed to say anything in Lieb’s favor, if he can 
avoid it. 

jut in spite of his unfriendly disposition to Lieb 
said Hanko admits that an employee of Lieb’s firm, by 
name of Heilman, stated to said Hanko that said Heil- 
man may have done some work regarding Lieb Lock C, 
but that said Heihaan cannot recollect whether he did 
or did not do such work. 

K., pp. 39, 36, AA. 24, 25, 3, 4, 5. 


The complainant’s witness, Heilman, will not swear 
that Lieb never made a device like Lieb Lock C, and 
said Heilman admits that Lieb was in the habit of 
experimenting in regard to locks. 


R., p. 40, AA. 8, 9, 11. 


The desperate struggle of complainant's counsel 
to lead the complainant’s witness, Leimberger, to 
weaken the force of Lieb’s testimony, and his failure 
to obtain any evidence of value to complainant, are 
worthy of note. 


R., p. 41: 

“4. If, while you were foreman of the bag 
“department of Lagowitz & Co., a lock of that 
* construction (like Lieb Lock C), had been 

attached to a bag frame, would you or not have 
“ known of it ? 

‘A. Well, I couldn’t answer as positive; there 
‘is reasons for that: the reason is this; if sucha 
thing as that is made new, it is generally done in 
the frame-shop first, as an experiment; if it 
works all right, then they brought it up to me. 
“) Q. If such a lock had been put on a frame, 
aml the bag was then attached to the frame by 
one of the bag-makers in that shop, as stated by 


“ Mr. Lieb in answer to Q. 33, which I will read 


we 


» 
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29 
“vou, would it or not have passed through your 
hands or under your observation ? 
“A. That is another question that can’t very 
well be answered direct, for the reason that Vr. 
“ Lieh would very often do things or hav things 
** done, without the knowledge of the foreman ; he 
“was a kind of privileged character.” 

Again Leimberger admits (C. R., p. 42, A. 9) that 
the general appearance of a structure like Lieb Lock C 
when its parts are put together is very much like that of 
Exhibit Lieb Lock B, and Lieb states the same thing. 


R., 116 : 
“25 x-Q. L wish to know the name of the per- 
“son Who sold it?” (The other lock like Lieb 


Lock C.) 

“ A. I cannot tell the name of the person who 
*‘ sold it, because orders were coming in from dif- 
“ ferent parties to whom samples were sent like 
* Lieb Lock A and B, and Lieb Lock C looked so 
“ much like the other two it was not kept separate 
* from the others, and was sold along with the 
“ rest of the others. I meant to say that it looked 
* much like the Lieb Lock B.” 


This similarity in the structures may have caused 
some of the witnesses to forget or overlook a structure 
like Lieb Lock C, but from the evidence introduced 
there can be no reasonable doubt that a device like 
Lieb Lock C was sold in 1877, and that the Exhibit 
Lieb Lock C was made in September, 1877. 


Jenkinson Lock. 


Articles like Defendants’ Exhibit Jenkinson Lock 
appeared in the market about October, 1877, and were 
put on bags and sold. 


dU 


R., p. 130: 


sé 
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“11Q. Will you please look at the device I now 
hand you, and tell us what it is ? 

“A. It isa bag lock made by the Manhattan 
Brass Company, and sold to us in February, 
1878. The exact date I can give by referring to 
our books. 

‘* Defendants’ counsel offers said lock in evi- 
dence, and it is marked Defts.’ Exh. Jenkinson 
Lock, May 7, 1884. J. A. S., Exr. 

“12 Q. Was February, 1878, the first occasion 
that you saw a device like Deft.’s Exh. Jenkin- 
son lock ? 

“* Objected to as leading. 

“A. No. 

“13 Q. When previously did you see a device 
like that ? 

“A. I think about four months previous to the 
delivery of these locks to our firm. It was a 
sample made by hand. 

“14Q. And the delivery of these locks to your 
firm was when ? 

“ A. February, 1878; we will send a’‘copy of the 
invoice from our books. 

“* Defendants’ counsel states that on the receipt 
of such invoice he will offer it in evidence as 
Deft.’s Exh. Jenkinson Invoice. 

“15 Q. In February, 1878, did you receive one 
device like Deft.’s Exhibit Jenkinson Lock or a 
number of such devices ? 

‘“ A. A number—I think thirty or forty dozen. 
“16 Q. What did your firm do with them ? 

“ A. Commenced putting them on bags and sell- 
ing the bags. 


R., p. 130: 


* 20 x-Q. Is the lock Deft.’s Exh. Jenkinson 


“ Lock in the same condition as were those locks 
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“ which you say were supplied to you by the Man- 
“ hattan Brass Co. in 1878? 

“A. It is, and I believe is one of the original 
* locks. 

“21 x-Q. Do you remember seeing this identical 
* Exhibit Jenkinson Lock before to-day ’ 

‘A. I think this lock I gave Messrs. R. Neu- 


“mann & Co. 

«22 x-Q. When ? 

‘A. Some weeks ago. 

“ 23 x-Q. And I understand you that this lock 
“is in the same condition as it was in when sold to 
6 


you by the Manhattan Brass Co. Am I right? 
* Objected to as already answered. 


‘ A. I think it 1s. 


R., p. 131: 

“25 x-Q. Was the Manhattan Brass Co. the 
“ only concern that made locks like Jenkinson lock 
“ for you? 

“A. The Manhattan Brass Co. was the only 
“company who made them for us; J. Lagowitz & 
“Co. had a similar lock in use several months be- 
“ fore we ordered of the Manhattan Brass Co. 

* All that portion of the answer after the first 
“ sentence objected to by complainant’s counsel as 
* not responsive. 

R., p. 132 : 

“29 x-Q. How do you fix the time when you 
“ tirst received locks like Exhibit Jenkinson Lock ? 

“ A. By our invoice. 


R., p. 136: 
“ 84 x-Q. Where is that hand-made sample to 
“ which you refer in answer to 13 Q. ? | 
“ A. We put it on a bag when we received it 
“and sold the bag; I don’t know when; it lay at 
“ our place some months before it was sold. 


‘85 x-(). Who showed it to you ? 
“A. J. H. White, President of the Manhattan 
* Brass Co. ? 

“ 86 x-Q. Where did he show it to you ? 

“A. Lam not sure whether at our office or at 
his office, but I think it was at his office, at the 
Manhattan Brass Co., 26th or or 28th street and 
“Ist avenue ; I think it is 28th street, New York 
* City. 

“ 87 x-Q. And when he showed it to you in 
“New York you kept it, and took it over to New- 
ark, did you ? 

“ A. We kept it; whether it was from our office 
“ or theirs I cannot tell you, but put it on a bag 
in our place. 

“88 x-Q. How many locks like Exhibit Jenkin- 
son Lock have you bought altogether ? 

‘A. Iam sure it is in the hundreds of dozens. 


~~ 
~~ 


~ 
“~ 


R., pp. 151, 152: 
“ 1Q. Have you before testified in this case ? 
“ A. I have. 
“2Q. Will you please look at the paper I now 
hand you and tell us what it is and what it re- 
lates to ? 
“A. It is a bill of the Manhattan Brass Co. 
“ under date of February 21st, 1878, for 12 dozen 
“ extra railroad locks similar to Defendants’ Ex- 
* hibit Jenkinson Lock. 

‘* Defendants’ counsel offers in evidence the bill 
“ referred to by witness, and the same is marked 
“ Defendants’ Exhibit Jenkinson Bill, May 14th, 
“1884. J.A.S., Exr. 

“3 Q. And you received locks like Defendants’ 
“ Exhibit Jenkinson Lock from the Manhattan 
* Brass Co. when ? 


~ 
~ 


-~ 
~ 


“A. On the date of the bill presented (Defend- _ 


“ ants’ Exhibit Jenkinson Bill). 
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“4Q. Who are Messrs. T. B. Peddie & Co. 
mentioned on Defendants’ Exhibit Jenkinson 
* Bill; is that vour firm ? 
“A. At that date the firm consisted of T. B. 
' Peddie, Creorge B. Jenkinson and Robert Dod. 
“5 Q. The George Bb. Jenkinson mentioned in 


sé 


-~ 


“ your last answer is yourself, is it ? 

* - mm 

“6 x-Q. Where did you get this paper, Defend- 
‘ant’s Exhibit Jenkinson Bill, from ? 

‘“ A. From a box dated 1878, in which T. B. 
“ Peddie & Co. keep their invoices and bills. 

“ 7 x-(. Can you tell me what the letters R. W. 
“ ©., which appear in pencil on that bill, mean ? 

“ A. They are the initials of R. W. Chapman, : 
“ foreman in that department, who received the 
“ goods, and the R. W. C. are the evidence to us, 
“ 'T. B. Peddie & Co., of the goods being received. 


“~ 


R., p. 152: 
“ 11 x-Q. Did you see these goods to which you 
“say Jenkinson bill relates, when they were de- 
“ livered ? 
“A. I saw them shortly after they were de- 
“ liveved ; not more than one day after they were 


: ; 
“ delivered.” 


The date of said Jenkinson bill as appears in D. R., 
p. 232, is February 21st, 1878. 


Kupper Structure. 


In the fall or winter of 1877 there was made a struc- 
ture like Exhibit D*. 

The evidence of Charles Kupper was expected by 
complainant to be so damaging to complainant’s case 
that complainant's counsel, in spite of the protest of 


defendants’ counsel, insisted upon having this witness 
| examined in the English language although it was made 
| to appear to complainant’s counsel that this witness 
| Kupper is but slightly familiar with the English 
language, as plainly shown by the proceedings in Deft.’s 
record, pages 41 to 44. ; 

The witness’ want of familiarity with the English 
language caused such misunderstandings, as, for ex- 


ample, the following : 


(R., pp. 145, 146) : 

“94 x-Q. Look at the paper which I now show 
you (showing witness affidavit dated January 
| “ 10th, 1884, signed by Charles Kupper, and sworn 
“to before W. Hauff, Notary Public, and on file 
“in the Clerk’s Office of this Court, since January 
“12th, 1884), and state whether that is your 
* affidavit ? 


| “ Objected to unless witness be given oppor- 


a ett st 


i} ‘ 


~ 


| “ tunity to read such paper. 
| ‘A. That is my name in my hand (pointing to 
“ the signature.) 
“ Counsel for complainant offers said affidavit in 
evidence, and the same is marked Complainant's 
Exhibit Kupper Affidavit, May 15th, 1884.—J. 
“ A, &., Mar. 

“95 x-Q. Have you ever read that affidavit ? 

wi No, sir. 

“96 x-Q. Did any one read it to you ? 
A. What do you mean, my name ? 
“Counsel for defendant objects to cross-ques- 
tions and answers 95 and 96, as it is plain that 
| the witness has not understood said questions. 
j “97 x-Q. Why did you sign your name to that 
| “ affidavit ? 
“A. He read it to me before what it was, I 


Se 
- 
al 


-~ 
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* 
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~ 


‘““ down he read to me what it was. 


“ think so—I don't know. WhenI put my name 
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“98 x-Q. Who read it to you? 
‘‘A. I don’t know where it comes from. I don’t 
“ understand.” 


Defendants’ counsel was thus put to great trouble in 
order to carry on the examination of this witness and 
to make his evidence intelligible. 

This witness Kupper was examined in a prior suit on 
this patent, brought in the District of New Jersey, by 
this complainant against Albert O. Headley upon the 
same patent here sued on, the record in said Headley 
suit with the Exhibits D, D', D* and D°, thereunto 
belonging, having been introduced in evidence in this 
suit by complainant on page 21, and said Headley 
record also having been printed and embodied into 
record herein. 

R., pp. 64 to 84. 


As this Headley record is introduced as one of Com- 
plainant’s Exhibits, defendants have a right to use it 
against the complainant, and the attention of the Court 
is called to the following quotation from Kupper’s testi- 
mony in said Complainant's Exhibit. 


R., p. 81: 
“ 1Q. When did you first make a lock like this 
* lock, Exhibit D*.”’ 
“ A. I made it this time in 1877, before Christ- 
“mas; about one or two months before; Oscar 
‘ Barnett made some of the castings for me.” 


This evidence Kupper corroborated when examined 
in this case by defendants. 


R., p. 114: 
“11 Q. Please look at Complainant’s Exhibit 
“]) 3, in this case, and state whether you recog- 
“ nize the construction of lock there shown you ?” 


“ A. That is a lock that I made. 
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“12 Q. When did you first make it ? 

“ A. I made that—lI sold some in March, ’78. 

“13 Q. To whom did you sell them in March, 
les 8 

“A. To Headley & Son. 

“14 Q. How long before selling them did you 
“ first start making them ? 
“ A. Well, I made them about a couple of pieces 
or so; but that was the first one I sold—-I don’t 
“ know when I made them. I made the first pat- 
“ terns myself; | made them before. 

“15 Q. Please tell us as near as you can when 


“és 


* you made the first patterns ? 

*“ A. Well, as near as I can remember, it was 
“ when I made the first things—it was before New 
“ Year that | made the first one of them. I don’t 
‘ know exactly the time. 

“16 Q. Did you make and sell any more locks 
“ like Exhibit D 3, in addition to the lot that you 
“ sold in March, 1878 ? 

“ A. Oh, yes; L sold more after that. 

“17 Q. When you say it was before New Year 


“ that you made the first one of them, please state 
“ the number of the year that you mean ? 

“ A. Well, that’s in 78 that I sold them—that 
| “ must be ‘77 that I made them. 


Pe ee ee 


R., p. 146: 

“ 108 x-Q. Did you make locks like Exhibit D 3 
“in 1878 ? : 
| “A. Yes, sir; I made them 1878. 

* 109 x-Q. Did you in 1879 ? 
A. I believe I made some in 1879, too. 

* 110 x-Q. Did you in 1877 ? 

“A. I made about one or two pieces, I be- 
“ lieve.” 


Kupper is corroborated by Jost, a witness for de- 


ee Be of 
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fendants, who, as Kupper states [R., p. 144, A. 75 (2)] 
made the castings for Exhibit D 3. 

At first Jost confuses the lock D 3 with the lock 
D 1, stating that he made D1 in the fall of 1877, but 
being recalled, Jost admits his error and states that 
structures like Exhibit D 3 were made in the fall of 
1877, thus corroborating Kupper's testimony. 


R., p. 105: 


“3 Q. Have you ever done any work for said 


“ Kupper regarding lock plates ? 
ae at es 
“4Q. What did it relate to; please specify as 


definitely as you can ? 

“ A. IL made the lock plates the same as this 
‘ (witness takes in his hand the plate of ‘ Exhibit 
“ DPD 1 for Headly’ and says): The pattern brought 
to me was from an iron casting, but it was mal- 
leable iron casting. 

“5 Q. When was it that you made the lock 
“ plates the same as in said Exhibit D 1 for Mr. 
“ Kupper ? 

“A. It was in the fall of 1877; I can only 


“ prove it by my books, as I have made another 
“ lock-plate pattern in September, 1878, and some 
“és 


castings from this pattern; J have made the 
“first lock-plate castings of Exhibit D1 about 
one year before ; I have made the other pattern 
for the other lock-plate castings. 

“6. What was the appearance of the other 
lock plates, the pattern of which you made about 
one year after making the lock-plate castings of 
“ Exhibit D1? 

“ A. The appearance was like this here (witness 
takes in his hand the lock plate of Exhibit D 3), 
and I have got the pattern of those castings 


~ 
~~ 


“in my factory yet. 


R., pp. 106-107 : 
“15 Q. How are you able to fix the date of the 

‘fall of 1877 as the date when you made the lock 

“ plates the same as in Exhibit D1; please in- 

“ form us how you get at that date ? 

“ A. I cannot fix the date at all, but I remem- 

‘‘ ber that I casted the plates in the same season 

“ the year previous. 

“14 Q. The year previous to what ? 

“A. To September 17, 1878. 

‘“ Counsel for defendant requests the officer to 
‘ certify that the quotation in the witness’ 9th an- 
swer ‘September 17, 1878, 3 gates of patterns, 
‘$14.00,’ is a correct quotation from the book.” 

“ The officer so certifies. 

“17 x-Q. You are positive, are you, that you 
“ made lock plates like Exhibit D 1 for Mr. Kup- 
“ per in the fall of 1877, are you not ? 

“A. Am not certain that it was in 1877, but 

“ know it was not less than nine monchs or more 
“ that I made those lock plates like Exhibit D 1 
“ the year before, and I made them from malleable 
iron castings. | 
“18 x-Q. Are you sure that you made them 
“in 1877; might it not have been the spring of 
“1878 ? 
“ A. I am only certain that I made them in the 
same season the year previous, as the castings 
“ he is charged for in my book are for the later 
“ lock-plate castings of September 17,1878; I would 
also state that these charges for castings con- 
sisted of lock-plate castings, rings and front 
“ hasps for the same lock plates.” 


~ 
~ 


w~ 
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R., p. 107: 
“ 27 x-Q. Are you positive that patterns like 
“ Exhibit D 1 were brought to you nine months. 
“ before September 17, 1878 ? 


R 


- 


R. 


“ Tam positive that those patterns have been 
“ brought to me in the same season that I have 
“ made the later ones, as I have said already, and 
“ [ can remember whether I have made the same 


“ goods four weeks ago, or one year.” 


., pp. 110, 111: 


“ 54 Re-d. Q. In answer 27 vou state that those 
“patterns have been brought to you in the same 
“season that you made the later ones. Please 
‘ specify a little more definitely what you mean by 
‘“ the same season ? 

“ Objected to on the ground that the witness 
“was given an opportunity before the cross- 
“ examination was closed of correcting or altering 
” this answer, if he so desired, and he failed so to 
“ do, and expressed no desire to change the same. 

“ Counsel for defendant replies that he requests 

“the witness neither to correct nor to alter his 
“ answer, but simply to make his meaning a little 
“ more clear. 
“A. If I have answered that question I neglected 
“ to sav in the same season of the previous year; 
“1 mean to say that it was about the same season 
“of the previous year; I understand the season 
“ being from three to four months. 


, pp. 119, 120: 

“2Q. When you last testified you stated in 
“ answer 5 that you made lock plates the same as 
“in Exhibit D1 for Mr. Kupper in the fall of 1877; 
“ please state what you have to say about that ? 

“ Objected to, as the witness has been already 
“ fully examined on this subject and his testimony 
* closed. 

“ A. I said that I made lock plates the same as 
“ those in Exhibit D1 about a year before I charged 
“‘ patterns for a lock plate pattern, a catch pattern 
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and a ring pattern; and after looking the pat- 

terns over I have found that this Exhibit D1 

was not the plate I made a year before. 

“3 Q. Which plate was it then, if any ? 

“A. It was the plate Mr. Kupper had made _ by 

me the first time he made long lock plates. 

“ By request of defendant’s counsel it is here 

noted that complainant here appears in person. 

“4. What did that look like ? 

“A. It was asolid plate, similar to this plate, 

Exhibit D3. 

“5Q. Have you got any solid plate here to 

show what the first long lock plate was like ; if 

so, please produce it before the officer ? 

“ A. This is the plate; it was the first one. 

“ The plate produced is offered in evidence and 

marked Defendant's Exhibit Jost First Plate, 

May 5, 1884. J. A.S., Exr. 

“ The offer of the exhibit is objected to as imma- 
“ terial. 

“6 Q. When did you first make lock plates like 
‘the one in Defendants’ Exhibit Jost First Plate ? 

“ A. T mixed up the different plates and gave 
“the time of the plate in Exhibit D1 instead of 
“ the time of the plate in Defendant's Exhibit Jost 
“ First Plate. 

“7 Q. And the time when you first made lock 
“ plates like the one in Defendants’ Exhibit Jost 
“ First Plate was when; please state as near as 


“ you can? 
“ A. It was from nine months to a year before I 
‘“ charged three gates of patterns in my book of 
“ 1878—September 17 I think it was.” 


The pages bearing the entry which shows the date of 
September 17th, 1878, are introduced in evidence as 
Defendants’ Exhibit Jost Account and appear on page 
226 of the record. 
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Fourth Point. 


In view of the above prior patents and statemenis 
there IPAS and could have been no invention in making the 


device described in the patent. 


The appellant's own expert, after the testimony had 
been put in, admitted (p. 29, fol 89) : 

“ 1 am of opinion, however, that in view of the state 
* of the art, the device described and claimed in the 
“ Roemer patent 208,541, must be limited to end 
“ pieces provided with notches or recesses to hold 
“ handle-rings or catches to close the jaws of the bag, 
“ or other suitable purpose, as stated in the patent.” 

In other words, the patentee’s own expert found that 
the prior art clearly showed locks for bags having a 
body, .1, substantially as described in Roemer’s patent, 
said body having open ends and those open ends being 
closed by end pieces, and that the only difference be- 
tween what he admitted had existed before and the de- 
vice of Roemers was that the Roemer end pieces had 
notches in them to hold handle-rings or other devices, 
whereas the structures which he admitted had pre- 
viously existed did not. 

This admission was compelled from him, doubtless, 
by the fact of the prior existence of the Bernheim pat- 
ent and the manufacture of the Bernheim locks. 

He must be taken as having assumed that the prior 
existence of the structures of Lieb, Kupper and Jen- 
kinson was not sufficiently proved. 

We have already shown, however, that the prior ex- 
istence of these structures was adequately proved. 

But, even if we should treat the Bernheim structure 
as the only one in the case, yet, that in itself, taken in 
connection with the admitted use of notches for hold- 
ing handle-rings in other forms of bag-locks, would be 
quite sufficient. 
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We have already shown that the complainant's pat- 
ent is not limited to a structure having the handle-ring 
notches in the end-pieces, and such was the ruling and 
decision of Judge WALLACE. 

But even if it were, or even if. the appellant should 
urge that he was entitled to sustrain his patent for so 
much of the alleged invention therein described as 
consisted of a lock made up of a body, A, having open 
ends which were filled with end-pieces and provided 
with notches for handle-rings, yet this would not be a 
patentable invention for the following reasons : 


First. Because the making of notches for handle- 
rings or catches had been long known in a great variety 
of lock-cases (see Exhibit Simon patent of 1876, p. 
246; Roemer patent of May 15th, 1877, p. 248; and 
Exhibit Roemer patent of September 18th, 1877, p. 
251). 

That they were well-known structures in the markets 
is also abundantly proved, and they are illustrated in 
the Exhibit Fisher's Design (p. 206). 

Under such circumstances there cannot possibly be 
any invention in providing a known form of bag-lock 
having end pieces (such as Bernheim’s) with handle-ring 
notches, when the form of lock without such notches 
was old, and when such notches had been used on a 
great variety of other styles of locks. 


Second. Because there is no patentable combination 
between the notches in the end-pieces and the other 
features of the lock. | 

If the notches are present in the end-pieces they 
perform no new function in the combination. 

The other parts of the structure operate precisely the 
same whether such notches are present or absent. 

The case is, therefore, one of mere aggregation and 
not of patentable combination. _ ° 
“In order to render a combination patentable the 
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“ results must be a product of the combination, and not 
“a mere aggregate of several results, each the complete 
“ product of one of the combined elements. Merely 
“ bringing old devices into juxtaposition, and then 
“ allowing each to work out its own effect without the 
“ production of something novel, is not invention.” 

Teeckendor fer vs. Faber, 92 U. 8., 354. 

Hailes vs. Van Wormer, 20 Weadll., 353 

Rubber Co. vs. Welling, 97 U. S., 7. 

Double Pointed Tack Co. vs. Manfg. Co., 109 

U. &., 120. 
Slawson vs. Railroad Co., 107 U. S., p. G54. 


In Pickering vs. McCollough, 104 U. S., 310, this 
Court said : 

“Tn the patentable combinations of old elements all 
“ the constituents must so enter into it as that each 
“ qualifies the other.” * * * “ It must form either 
‘a new machine of a distinct character and fanction or 
“ produce a result due to the joint co-operating action 
‘ of all the elements. 

“It is not a mere adding together of separate con- 
“ tributions.” 


~ 


Fifth Point. 
The Alleged Infringement. 


Appellant in the Court below sought to have the Court 
declare that the devices, “ Complainant’s Exhibit Neu- 
“ mann Lock,” the “ Complainant's Exhibit Infringing 
“ Lock,” the ‘“ Complainant’s Exhibit Neumann 
“ Satchel,” and “ Defendants’ Exhibit Neumann Lock 
“ No. 2,” are infringements of complainant’s patent in 
suit. 

The Exhibits Neumann Lock and Infringing Lock 
resemble one another in construction and operation. 
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On this appeal we understand that on/y the first two 
named exhibits (hich are alike) are contended to be 
infringements. 

The defendants’ expert, Faber du Faur, after an ex- 
haustive review of the prior state of the art (R., pp. 
207 to 211) shows that there is no infringment. 


Complainant s Kerhihits In fringing Lock and Neumann 


Lock. 


An inspection of Complainant’s Exhibits Infringing 
Lock and Neumann Lock will -show that they are de- 
scribed and claimed in the patent of Robert Flocke, 
dated February 21, ISS] (Ree., )- 236) (which is owned 
hy defendants) and, so far as any features involved in 
this controversy are concerned, are in substance the 
structure of the Defendant's Exhibit Simon patent of 
1876 (Ree., p. 246), that is to say, they are locks having 
lock cases not with open bottoms and mere separate 
end pieces (as shown in complainant’s patent), but 
mounted upon bottom plates, said bottom plates he- 
ing extended so as to admit of the formation or ap- 
plication of creases or loops suitable for the attach- 
ment of handle rings or catches which close the jaws of 
the bag, and as substantially appears from the unwilling 
admission of complainant's expert, Mr. Drake (R., p. 
55, A. 30), the ends of the lock cases of said “‘ Neumann 
“ Lock” and “ Infringing Lock” are not open as set 
forth in appellant's patent in suit. 

Mr. Faber du Faur says as follows (R., p. 212): 


“In Complainant’s Exhibit Neumann Lock and 
“ Complainant's Exhibit Infringing Lock, the lock 
“is complete without the handle attachments, 
“ while in complainant's device the lock is not com- 
. plete without the separate end pieces, between 
“ which the lock mechanism is contained. 


-~ 
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“ Defendants’ lock, Complainant's Exhibit Neu- 
mann Lock and Complainant's Exhibit Infringing 
Lock is in fact a modification of the lock shown 
and described in the Simon patent of 1876, of 
the locks Defendants’ Exhibit Jost First Plate, 
and Jost Second Plate: Defendants’ Exhibit D3, 
Defendants’ Exhibit Jenkinson Lock, and De- 


‘fendants’ Exhibits Lieb Locks A and B, the dif- 


ference being essentially only in form and de- 
sign, while retaining the constructive feature of 
a lock Case secured upon an extended bottom 
plate, with means for attaching rings or handles, 
an arrangement well known prior to the date of 
complainant's patent; the object of which patent 
is to dispense with an extended bottom plate, and 
to make the central part simply U-shaped, con- 


fining the lock mechanism between separate end 
pieces. : 

“ Defendants’ Locks Complainant’s Exhibit 
Neumann Lock, and Complainant’s Ex- 


hibit Infringing Lock, are locks like the 
lock shown and described in Defendant's 
Exhibit Flock, 1881 Patent, in which patent it 
is stated that the lock case 18 provided with 
downwardly projecting fingers or pieces e’, which 
may close, or partially close the ends of the lock 
case and which may leave the opening e, into 
which the corner pieces / fit when in place on the 
bed plate. It is also stated that the lock case holds 
the ordinary locking mechanism and key bolt 
and one of the end pieces e forms the support of 
the lock spring. The specification of the Flocke 
patent of 1881 clearly establishes the fact that 
Defendants’ Locks Complainant's Exhibit Neu- 
mann Lock, and Complainant's Exhibit Infring- 
ing Lock, which are made as shown and de- 
scribed in said patent, do not, as in complain- 
ant’s device, have the central part formed with 


46 


“ open ends and separate end pieces provided for 
“closing up such open ends, and for confin- 
ing the lock mechanism. 

“ Complainant's Exhibits Neumann Lock and In- 
“ fringing Lock do not contain the invention re- 
“ ferred to in the second claim of complainant’s 
‘“ patent, because they do not have end pieces or 
“ plugs inserted longitudinally into an open cen- 
“ tral body, and do not have U-shaped shoulders, 
“ such as refered to in the second claim of com- 
“ plainant’s patent, and limiting the degree of in- 
“ sertion of the plugs in the longitudinal direction. 
“On the contrary, in defendant's locks the po- 
“ sition of the lock case upon the bed plate is fully 
defined by prongs passing through holes in the 
“ bed plate.” 


Complainant's Exhibit Neumann's Satchel. 


This lock in substance is the structure of U.S. Let- 
ters Patent No. 279,733 (June 19th, 1883). 

This patent was introduced by complainant’s counsel 
(R., p. 162), and the constructions set forth in said pa- 
tent are illustrated by said Complainant's Exhibit Neu- 
mann Satchel, and by Defendant’s Exhibit Neumann 
Satchel, and by Defendant’s Exhibit Neumann Lock 
No. 2, which last-named device is now also brought 
into this controversy. | 

An inspection of these locks in Exhibits Neumann 
Satchel and Neuman Lock No. 2 shows that the handle 
clips or handle holders are attached to the top of the 
structure the same as in Defendant’s Exhibit Simon 
1876 Patent, the handle rings or loops are shown as 
being capable of attachment to the top of the lock 
plate. 

Also in Defendant's Exhibit Read Patent of 1872, 
the handle rings shown as being attached to the top of 
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a lock case as is the case in said Exhibits Neumann 
Satchel and Neumann Lock No. 2. 

The same is true of the Exhibits Jenkinson Lock 
and Lieb Locks A and B. 

Said Exhibits Neumann Satchel and Neumann Lock 
No. 2, as also the devices of said Simon 1876 Patent 
and Read 1872 Patent Lieb Locks A and B, are com- 
plete Locks without the attachment of the handle 
holders while in complainant's structure of the patent 
here sued on the lock is inoperative without at least 
one of the end pieces. 


K., p. 25, A. 6 of Drake : 

With regard to Complainant’s Exhibit Neumann 
Satchel and Defendants’ Exhibit Neumann Lock No. 
2, and their alleged similarity to complainant’s patent 
in suit, see also R., p. 212, 213 (Test. of Faber du 
Faur) : 

“The Locks, Defendants’ Exhibit Neumann Lock 
“ No. 2, and Complainant’s Exhibit Neumann Satchel 
“ do not contain the invention shown and described in 
“ complainant's patent, and referred to in the claims of 
“ the same, because said locks are complete in them- 
“ selves without the addition of the handle fastenings, 
‘‘and have no open ends for the insertion of plugs be- 
“tween which the lock mechanism is confined as in 
complainant's patent. ‘The handle rings in Defend- 
“ ants’ Exhibit Neumann Lock 2 and Complainant's 
* Exhibit Neumann Satchel, are not held between sep- 
“ arate end pieces and the bag frame, as in complain- 
“ ant’s patent; they are attached to the top of the 
“ lock case by clips passing through holes in the top 
“of the extended lock case; said clips perform no 
“ other function than to attach the handle rings to the 
“ top of the lock case, and the holes or slits into which 
“ the clips are inserted have no other object but the 
“insertion of such clips, so that the omission of the 
“slits and clips leaves the lock complete without 
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“ handle fastenings ; handle fastenings attached to the 
“ top of a lock case, or to the top of an extended lock 
“ case, have been known long prior to the date of the 
“ complainant’s patent, as illustrated by Defendants’ 
‘ Exhibit Read Patent and Defendants’ Exhibit Lieb 
“* Lock A and B.” 


None, therefore. of the forms of defendants’ locks in- 


~ 


fringe. 


Sixth Point. 
Appellant's 4 il/eged Date of Invention. 


Complainant applied jor the patent here in suit on 
March 26th, 1878, and in his testimony complainant 
claims that he invented the device of said patent in 
suit in the early part of 1876 (C. R., p. 106, A. 1), but 
that he didnot make the first model until January, 1878. 

Nor did said complainant apply for the patent here 
sued on until said complainant had, on May 15, 1877, 
and September 18, 1877, obtained the patents for locks 
Nos. 190,907 and 195,233. ‘The testimony of complain- 
ant as to such an early date for his alleged invention 
is improbable and incredible. The present patent 
on its face recites that the invention contained in it is 
a mere improvement on that patented in 1877. If it 
had existed at all at the date of the 1877 patent it 
would have been referred to and included in it. 

But whether the testimony of Roemer is credible or 
not, his alleged invention was on his own statement a 
mere mental conception until 1878. It had not been 
reduced to practical form, and did not take rank as an 
invention until 1878. 

Webb vs. Guintard, 9 B1., 352. 
White vs. Allen, 2 Cliff., 224. 
Sickles Us, Borden, 3 Blatch.., 535. 
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While the complainant alleges that he was delaying 
for about two years or more to put his invention into 
practice and to apply for his patent here in suit, the 
devices Lieb Locks A, B and C, the Jenkinson lock 
and the devices of Kupper D' and D* came into the 
market, and the Simon 1876 patent was issued. 


As between the complainant and the inventors 
whose structures are shown in the Read 1872 patent 
and the Bernheim 1875 Lock, or the Lock of Bernheim 
Certified Model, and the Schloss 1856 Patent said 
complainant is anticipated by said inventors, whose 
structures had been known prior to the date of 1876, 
given by complainant as being the time when he con- 
ceived his invention. 


Seventh Point. 


In all points of the case the right is with the appellees, 
and the appeal should be dismissed with costs. 


Respectfully submitted, 
Freperic H. Berts. 
August 29, 1888. 
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COUNTY OF SCOTLAND, STATE OF MISSOURI, VS. W. HILL. 1 


1 UniteD STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the circuit court of the United States for the eastern district of 
Missouri, Greeting : 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court, before you, 
at the September term, 1555, thereof, between William Hill, p Jain- 
tiff, and The County of Scot): and,in the State of Missouri, defend- 
ant,a manifest error hath happened, to the great damage of the said 
defendant, as by its complaint appears, we, being willing that error, 
if any hath been,should be duly corrected and fall and speedy justice 
done to the parties in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinetly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the sec- 
ond Monday of October next, in the said Supreme Court to be then 
and there held, that, the record and proceedings aforesaid being in- 
spected, the said Supreme Court may cause further to be done therein 
to correct that error what of right and according to the laws and 
customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this fifth day of November, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Issued at office, in the city of St. Louis, with the seal of the circuit 
court of the United States for the eastern district of Missouri, dated 
as aforesaid. 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] 
A. P. SELBY, 
Clerk Circuit Court of the United States, 
Eastern District of Missouri. 
By —, Deputy. 


Allowed by— 
SAMUEL TREAT, Judge. 
1} [Endorsed :] Nos. 1153 & 1287 (consolidated). United 
States circuit court, eastern district of Missouri. William Hill 
vs. Scotland County. Writ of error to the cireuit court of the U.S., 
astern district of Missouri. Returned and filed 5th day of Nov., 
1885. A. P. Selby, clerk. 


Return to Writ. 


UnsitTep STATES OF AMERICA, as 
Eastern District of Missouri, j ~~’ 


In obedience to the command of the within writ I herewith trans- 
mit to the Supreme Court of the United States a duly certified tran- 
script of the record and proceedings in the within-entitled case, with 
all things concerning the same. 

1—538 we 


: 

i 
i 
; 

| 
i 
i 
; 


2 THE COUNTY OF SCOTLAND, IN THE STATE OF 


In witness whereof I hereto subscribe my name and affix ‘the seal 
of said circuit court, at office, in the city of St. Louis, this 18th day 
of December, A. D. 1885. 

[Seal of the United States Circuit Court, Eastern District of Missouri. } 
A. P. SELBY, 
Clerk of said Court. 


2 The United States of America to William Hill, Greeting : 

You are hereby cited and admonished to be and appear 
at a supreme court of the United States to be holden at Wash- 
ington on the second Monday of October next pursuant to a writ 
of error filed in the clerk’s office of the circuit court of the United 
States for the eastern district of Missouri, wherein the County of 
Scotland, in the State of Missouri, is plaintiff in error and you are 
defendant in error, to show cause, if any there be, why the judgment 
rendered against the said plaintiff in error, as in the said writ of 
error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf, 

Witness the Honorable Samuel Treat, judge of the circuit court 
of the United States for the eastern district of Missouri, this fifth day 
of November, in the year of our Lord one thousand eight hundred 
and eighty-five. 

SAMUEL TREAT, 
Judge United States District Court, Eastern District of Missouri. 


Service accepted Nov. 5th, 1S85. 
WM. HILL, 
By JOHN H. OVERALL, 
lis Att'y. 


2} [Endorsed:] Nos. 1155 & 1287, consolidated. United 

States circuit court, eastern district of Missouri. William 
Hill vs. Scotland County. Citation. Filed Nov. 5, 1885. A. P. 
Selby, clerk. 


3 United States Cireuit Court for the Eastern District of Mis- 
sourl. March Term, 1885. 
Witcram Hite 
rs. » Nos. 1153 & 1287. 
SCOTLAND COUNTY. 
First Natt BK ) 
rg. ~No. 2456. 
ScoTLAND County. } 
CHarves H. MELLEN ) 
vs. -No. 2482. 
Scortanp County. | . 
APRIL 2ND, 18S). 
It is stipulated by and between plaintiffs and defendants in the 
above-entitled cause as follows, to wit: 
Ist. Juries shall be waived in the above-entitled causes. 


‘¢ 
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2nd. The above causes shall be continued by consent until next 
term of court. 
3rd. Depositions may be taken in either of said causes by either 
party, and when so taken may be read in either of the other cases 
as if taken in such other cases, so far as pertinent and relevant, 
notice of taking such depositions to be upon five days’ notice to the 
other party. 
4th. The above agreement having been made upon the express 
understanding that the causes are to be tried before Judge Brewer 
in order to obtain his rulings upon the law questions involved, it is 
understood and agreed that if for any reason such cases shall not be 
thus heard by Judge Brewer there shall be no obligation 
os hereunder to waive a jury in either of said causes. In event 
of the death or resignation of Judge Brewer his successor 
may in same manner try said causes. 
A. J. BAKER & 
J. H. OVERALL, 
Atty for PVF. 
HENRY A. CUNNINGHAM, 
Att'y for Defendant. 


4 Unitep STaTes OF AMERICA, ) * 
' : . : >» Pa 
Eastern District Of Missouri, j 


In the Circuit Court of the United States for the Easiern District of 
Missouri. 


Be it remembered that on the 29th day of January, A. D. 1879, 
there was filed in said court a certain amended and consolidated 
petition in words and figures follewing, to wit: 


Amended Petition. 


In the Cireuit Court of the United States for the Eastern Dist. of 
Missouri. March Term, A. D. 1879. 


Wittram Hutt, Plaintiff, 


rs. 


Tue County or ScoTLAND, IN STATE OF Missouri, Defendant. 


The above-named plaintiff, for his amended petition filed in pur- 
suance of the agreement of the parties hereto now on file, states— 

That the said plaintiff is a resident and citizen of the State of 
Illinois, and that the defendant is an organized county and citizen 
of the State of Missouri. 

Plaintiff further states that he is the holder and owner of the 
third maturing coupon herewith filed, detached from bond No. five, 
(5) for one thousand dollars ; that said bond was issued by the said 
county of Scotland and delivered to the Missouri, lowa, and Ne- 
braska Railway Company, a corporation existing under the laws of 
the States of Missouri and lowa,in payment for shares of stock 
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which the said Scotland county had subscribed to said rail- 
5 way corporation under authority of law; that said coupon is 

payble at the Farmers’ Loan and Trust Company’s Bank in 
the city of New York. 

That said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 3lst, 1873; that said coupon is 
now due and unpaid. 

Plaintiff says that the defendant has made no provision for the 
payment of said coupon, nor has the defendant now nor has it at 
any time had any money in the bank of the said Farmers’ Loan 
and ‘Trust Company,in the city of New York, subject to the pay- 
ment of said coupon. 

Plaintiff therefore demands judgment for the amount of said cou- 
pon and interest thereon from maturity. 

And for further cause of action the plaintiff says that he is the 
owner and holder of the following-described coupons herewith filed, 
detached from the following bonds of said Scotland County, to wit: 
The third maturing coupons detached from bonds numbered 31, 
177. 164, 165, 166, 90, 92, 4, 167, 30, 163, 6, 29, 198, 197, 196, 100, 
15, 14, 13, 199, 200, 7, 8, 9, 99, 191, 197, 193, 194, 195, 1, 117, 116, 
145, 3, 2, 176, 175, 174, 173, 16, 17, 18, 63, 69, 65, 66, 67, 6S, 69, 70, 
75, 81, 82, 97, 98, 87, 188, 189, 190, 130, 129, 55, 53, 128, 54. 

Each of the said third maturing coupons are for eighty dollars 
and are due December 3st, 1873. 

Also the fourth maturing coupons from the following numbered 
bonds of said Scotland county, to wit: 

Bonds numbered 5, 31, 177, 165, 166, 90, 92, 30, 4, 163, 167, 6, 29, 
200, 199, 198, 197, 196, 100, 14, 15, 13, 7, 8, 9, 99, 191, 192, 193, 194, 
195, 1, 86, 147, 146, 145, 5, 2, 175, 176, 174, 173, 16, 17, 18, 63, 64, 

65, 66, 67, 68, 69, 70, 75, 81, 82, 97, 98, 187, 188; 189, 190, 164. 
6 That all of said fourth maturing coupons fell due Dee. 31, 
1874. 

Also the following fifth maturing coupons from the bonds of said 
Scotland county, numbered as follows, to wit: 176, 175, 174, 173, 4, 
ol, 177, 164, 165, 166, 92, 90, 4, 167, 163, 30, 29, 6, 200, 199, 198, 
197, 196, 100, 15, 14, 13, 7, 8, 9, 99, 191, 192, 193, 194, 195, 147, 146, 
145, 3, 2, 16, 17, 18, 63, 64, 65, 66, 67, 68, 69, 70, 75, 81, 82, 97, 98, 
187, 188, 189, 199. 

Said fifth maturing coupons falling due on the 3lst day of Decem- 
ber, 1875. 

Also the following sixth maturing coupons detached from the 
bonds of said Scotland county, to wit: 176, 175, 174, 173, 5, 31, 177, 
164, 165, 92, 166, 90, 4, 167, 163, 6, 30, 29, 199, 198, 197, 196, 100, 
14, 13, 200, 15, 7, 8, 9, 99, 191, 192, 193, 194, 195, 147, 146, 145, 3, 2, 
16, 17, 18, 63, 64, 65, 66, 67, 68, 69, 70, 75, 81, 82, 97, 98, 187, 188, 
18!), 190, 59, 122, 120, 119, 121, 118, 62, 58, 21, GO, 19, 61, 148, 87, 
72, 74, 73, 151, 152, 150, 149, 105, 104, 103, 102, 101, 106, 159, 13-4, 
158, 89, 133, 77, 84, 76, 108, 107, 95, 96, 50, 186, 51, 52, 185, 153, 
155, 156, 154, 33, 52, 157, 34, 12, 11, 38, 79, 78, 80, 88, 136, 135, 137, 
10, 162, 161, 160, 179, 26, 25, 35, 27, 37, 36, 42, 39, 40, 140, 46, 45, 
44, 71,56, 57, 139, 141, 138, 85, 118, 93, 20. 
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All of which said sixth maturing coupons fell due on the 31st 
day of December, 1876. 

Also the following seventh maturing coupons, detached from said 
Scotland county bonds, and numbered as follows, to wit: 106, 105, 
104, 103, 102, 101, 156, 155, 154, 153, 34, 35, 32, 176, 175, 174, 173, 
do, 31, 177, 164, 165, 159, 158, 134, 133, 89, 84, 77, 76, 166, 92, 90, 4, 
88, 80, 79, 78, 38, 12, 11, 10, 162, 161, 160, 137, 136, 155, 167, 163, 

29, 30, 25, 26, 27, 36, 37, 44, 45, 71, 46, 35, 6, 16,17, 18, 40, 
7 39, 56, 57, 63, 64, 65, 66, 67, 68, 69, 70, 75, 81, 82, 93, 85, 97, 
98, 141, 140, 139, 178, 142, 179, 187, 188, 189, 190, 50, 51, 52, 
9d,. 96,.107, 108, 185, 186, 157, 72, 73, 74, 87, 148, 149, 150, 151, 152. 

All of which said seventh maturing coupons matured on the 3ist 
day of December, 1877. 

Also the following second maturing coupons, detached from said 
Scotland county bonds, numbered as follows, to wit, 53, 54, 55, which 
said second maturing coupons fell due on the 3lst day of December, 
1872. 

Also the following eighth maturing coupons, detached from said 
Scotland county bonds, and numbered as follows, to wit: 106, 65, 
153, 10, 4, 12, 78, 88, 80, 79, 164, 31, 133, 173, 176, 175, 174, 56, 103, 
40, 39, 18, 17, 16, 105, 104, 102, 101, 97, 57, 85, 93, 82, 81, 75, 69, 70, 
68, 178, 179, 187, 188, 190, 189, 142, 141, 138, 98, 67, 139, 140, 66, 63, 
64, 165, 5, 177, 134, 158, 159, 77, 76, 89, 84, 34, 155, 157, 32, 156, 33, 
154, 90, 38, 92, 136, 137, 160, 162, 11, 135, 161, 166, 26, 25, 6, 37, 36, 
30, 30, 29, 27, 163, 167, 44, 45, 71, 46. 

All of the above 8th maturing coupons were due on the 31st day 
of Dec., A. D. 1878. 

Plaintiff says that all the above and foregoing coupons are due 
and unpaid; that the bonds from which said coupons are detached 
were issued by the said county of Scotland and delivered to the said 
Missouri and Nebraska Railroad Company in payment for stock 
which the said county had subscribed to said railway corporation 
under authority of law, and are payable at the Farmers’ Loan and 
Trust Company’s, in the city of New York; that each of said cou- 
pons are for the sum of eighty dollars. Plaintiff says that the de- 

fendant has made no provision for payment of said coupon, 
8 nor has defendant now nor has it at any time had any fund 

in the bank of the said Farmers’ Loan and Trust Company to 
pay said coupons. 

Plaintiff therefore demands judgment for the amount of said 
coupons, to wit, in the sum of forty-four thousand five hundred and 
sixty dollars and interest from maturity of the said several coupons 
at six per centum per annum, and for costs. 

BAKER & DRAKE anp 
F. T. HUGHES, For Plaintiff: 
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And afterwards, to wit, on the 20th day of March, A. D. 1885, the 
following amended answer to plaintiff’s amended and consolidated 
petition was filed, which said amended answer is in words and fig- 
ures following, to wit: 


Amended Answer. 


In the Cireuit Court of the United States for the Eastern District 
of Missouri. M’ch Term, 1885. 


WitoraM Huirz, Plaintiff, } 
vs. Nos. 1153 and 1287. 
ScuTLAND County, IN THE STATE OF Missourtr, { Consolidated. 
Defendant. | 


Now comes the defendant, by Henry A. Cunningham, its attorney, 
and by leave of court makes this its amended answer to plaintiff's 
amended and consolidated petition. 

1. For answer to said first count or cause of action in plaintiff's 
petition contained defendant avers that it did not make the pre- 
tended bond or either of the pretended coupons in said count de- 
scribed. 

2. For further answer to said first count or cause of action 
q in plaintiff’s petition contained defendant avers that he is 
not the real party in interest prosecuting this action. 

ord plea. Defendant, for further answer to said first count of 
plaintill’s petition, avers that on the %th day of August, 1870, one 
William Dawson and one Isaac A. Forgner, claiming to be justices 
of the county court of the county of Scotland, in the State of Mis- 
souril, a court of record then and at all times thereafter composed 
of three members, did cause to be entered upon the records of said 
court what purported to be an order of said court, in words and fig- 
ures as follows, viz: 

“At this day a petition was presented to the court, signed by 
Charles Mety, H. H. Downing, H. Hl. Montgomery, David Gwynne, 
ht. P. Wayland, and divers other persons, to the number of thirteen 
hundred and sixty-five, tax-payers and residents of said county, 
praying the court to subscribe the sum of two hundred thonsand 
dollars stock to the Missouri, lowa and Nebraska Railroad Com- 
pany, payable in county bonds, due twenty-five years from date, 
bearing interest at the rate of eight per cent. per annum, the in- 
terest payable semi-annually, commencing from date of comple- 
tion and of contract on the part of said railway company. Now, 
therefore, in consideration of the prayer of the petitioners and in 
pursuance and by virtue of law and the power that is given to 
the court to subseribe stock in said railway company, it is ordered 
by the court that the county of Scotland, in the State of Mis- 
sourl, do hereby subscribe the sum of two hundred thousand 
dollars to the capital stock of the Missouri, Iowa and Nebraska 
Railway Company, payable in the bonds of said county of the 
denomination of one thousand dollars each, due twenty-five years 
from the date of issue and bearing eight per cent. per an- 
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num, the interest payable annually in the city of New York on 

the terms and conditions following: One hundred thou- 
10 sand dollars of said bonds to be delivered to said railway com- 

pany when said road shall have been graded, bridged, and 
tied, and the track laid and the cars running through from Alex- 
andria, Missouri, to a permanent depot located in one-half mile of 
the court-house in Memphis, in said county, and the remaining one 
hundred thousand dollars of said bonds to be delivered to said com- 
pany when said company shall have completed their said line of 
road from Memphis to the west or north line of said county and the 
cars running over the same through said county: Provided the 
said railroad shall be so located as to miss the west line and strike 
the north line of said county, it shall do so at a point not exceed- 
ing four miles east of the northwest corner of said county. Said 
railroad shall be so built and the cars running through as aforesaid 
within two years from the date of this order; otherwise this sub- 
scription shall be null and void; and it is ordered that Henry M. 
Gorin be, and he is hereby, appointed agent for said county of Scot- 
land to subscribe the stock of said county upon the books of said 
company, to represent said county at the meetings of the stockholders 
of said company, to cast the vote of said county and receive the 
dividend; and in order that the interests of the people may be fully 
guaranteed the court doth appoint as trustee Charles Mety, of said 
county, whose duty it shall be to receive from the clerk of the county 
court of Scotland county aforesaid the above-mentioned bonds 
as soon as the same are issued, and to have the custody of the same ; 
and as soon as the said railroad company shall have complied 
with the stipulations above set forth the said trustees shall deliver 
the aforesaid bonds to the treasurer or other authorized agent of said 

railway company, and shall at the same time receive from 
1] said treasurer or the agent of said company an equal amount 

in certificates of stock of said railway company, which ‘said 
certificates of stock the same trustee shall deposit in the hands of 
the treasurer of said county of Scotland, taking his receipt for the 
same, which said receipt, together with a written report of his ac- 
tions, shall be presented to*the county court at the next meeting 
thereafter ; and that said agent or trustee shall give bond in the sum 
of three hundred thousand dollars to the said county of Scotland, 
with security to be approved by the county court of said county, for 
the safe keeping of said bonds and the faithful performance of said 
trustee. it is further ordered by the court that the county attorney 
of said county shall proceed to have said bonds printed or litho- 
graphed, and that the presiding justice of the county court of said 
county shal] sign the same, and the clerk of the county court of 
said county shall make the proper attestation of his signature, and 
that said bonds shall have annexed coupons attached, and the trustee 
aforesaid shall, when he delivers said .bonds to said railway com- 
pany, detach all, any, or all coupons for interest that may have 
passed maturity and cancel and return the same to the treasurer of 
said county when his report as aforesaid is made, and shall enter 
upon the next maturing coupons of said bonds the date of delivery 
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to said company, in order that said company shall receive interest 
only from the date they are entitled to receive said bonds. ‘It is 
provided further that said railway company shall pay all the ex- 
penses of lithographing and printing said bonds. 
Defendant avers that, without any other order or authority than 
is heretofore set forth, the said William Dawson did sign (dur- 
12 ing a vacation of said county court), as presiding justice of 
Scotland county court of Missouri,two hundred lithographed 
papers, each of which,excepting numbers of bond and date of counter- 
signature and delivery, was in words and figures as follows : 


“$1,000. UnITep STATES OF AMERICA. No. 5. 
“ Bight Per Cent. Railroad Bond. 
“County of Scotland. Twenty-five years. 


“ Know ali men by these presents that the County of Scotland, in 
the State of Missouri, acknowledges itself indebted to the Missouri, 
lowa & Nebraska Railway Company, a corporation existing under 
and by virtue of the laws of the State of Missouri and Iowa, formed 
by consolidation of the Alexandria and Nebraska City Railroad Com- 
pany (formerly Alexandria and Bloomfield Railroad Company), of the 
State of Missouri, and the lowa Southern Railway Company, of the 
State of Iowa, in the sum of $1,000, which sum the said county hereby 
promises to pay to the said Missouri, lowa and Nebraska Railway 
Company, or bearer, at the Farmers’ Loan and Trust Company, 
New York, on the thirty-first day of December, A. D. 1895, together 
with interest thereon from the thirty-first day of December, 1870, at 
the rate of eight per cent. per annum, which interest shall be pay- 
able annually in the city of New York on the thirty-first day of De- 
cember in each year, as the same shall become due, on the presenta- 
tion of the coupon hereto annexed, this bond being issued under 
and pursuant to an order of the county court of said Scotland county 
for subscription to the stock of the Missouri, Iowa and Nebraska 
Railway Company, as authorized by an act of the General Assembly 

of the State of Missouri, entitled “ An act to incorporate the 
13 Alexandria. and Bloomfield Railroad Company, approved 
February 9, 1857. | 

“In testimony whereof the said County of Scotland has exe- 
cuted this bond by the presiding justice of the county court of 
said county, under the order of said court, signing his name hereto, 
and the clerk of said court, under the order thereof, attesting the 
same and affixing thereto the seal of said court. 

“This done, at the town of Memphis, in the county of Scotland, in 
the State of Missouri, this first day of September, A. D. 1870. 

“WILLIAM DAWSON, ; 
“Presiding Justice of the County Court of Scotland County, Mo. 


* Attest: 
[SEAL] “STERLING McDONALD, 
“('lerk of the County Court of Scotland County, Mo.” 
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Countersigned and delivered this — ——. 


, Trustee. 


‘ That to said bonds were attached lithographed interest coupons, 
which, excepting dates and numbers, were in words and figures as 
- follows: 


* $80. Mempuis, Mo., Sept. 1, 1870. 
“The County of Scotland, State of Missouri, will pay to the bearer, 
on Dec. 31, 187-, at the Farmers’ Loan and Trust Company, in New 
York, eighty dollars, being one year’s interest on bond No. —, for 
$1,000. 3 
“S. McDONALD, County Clerk.” 


That after said Dawson, styling himself presiding justice of the 
Seotland county court of Missouri, had signed each of said 
bonds one Sterling McDonald, who had previously been 
14 elected clerk of the county court of the county aforesaid, 
signed each of said papers, as clerk of Scotland county court 
of Missouri, and made upon each of said bonds the impression of 
a seal purporting to be the seal of Scotland county court of Mis- : 
sourl, Which seal had never been adopted by such court by any 7 
order entered upon its records ; that thereafter, about September Ist, i 
1871, said McDonald delivered said pretended bonds and the litho- | 
graphed coupons thereto then annexed, including among same 
each and every coupon in the — count of plaintiff's — petition de- 
scribed, to one Charles Metv, who receipted for same, styling 
himself therein “ Trustee of Scotland county, Missouri.” Defendant 
avers that although no subscription had ever been made by this de- 
fendant to the capital stock of the Alexandria and Bloomfield Rail- 
road Company, or any other railroad company; and although no 
part of the route of the Alexandria and Bloomfield Railroad Com- 
pany was then in or through any part of said Scotland county, but, 
on the contrary, had been, in 1564, in due form of law, by said 
Alexandria and Bloomfield Railroad Company, permanently located 
beyond the limits of said Scotland county ; and although said pro- 
posed subscription by the said Dawson and Forgner, justices of the 
county court aforesaid, in the name of this defendant, had never 
been accepted or the conditions or terms thereof complied with by 
said Missouri, lowa and Nebraska Railway Company; and although 
there was no corporation known as the Alexandria and Nebraska City 
Railway Company, nor was such pretended corporation formerly the 
Alexandria and Bloomfield Railroad Company; and although there 
was no lawful corporation known as the lowa Southern Railway Com- 
pany ; and although the Missouri, lowa and Nebraska Railway 
15 Company was not a corporation existing under or by virtue 
of the laws of the States of Missouri and lowa; and although 
there never was a lawful consolidation of said pretended corpora- 
tion as alleged in said bonds; and although said bonds were litho- 
graphed and made to contain said recitals by order only of F. M. 
Drake; and although said bonds were not actually printed until the 
year 1871, and were signed by said Dawson and McDonald long 
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after the date inserted in said bonds, the said Mety, without other 
authority than the aforesaid entry, did, about the twenty-tifth of 
September, 1871, and the eleventh of December, 1871, deliver the 
aforesaid pretended bonds and coupons to certain persons purport- 
ing to be president and treasurer of the Missouri, lowa and Nebraska 
Railway Company in exchange for utterly worthless certiftcates of 
shares of stock purporting to have been issued by said company to 
this defendant. 

That before said Mety, as trustee, thus delivered said bonds at the 
dates aforesaid, he wrote upon the face of each of said bonds num- 
bered from 1 to 100 the words “ Countersigned and delivered this 
the 21st of September, 1571,” and upon each of said’ bends num- 
bered from 101 to 200, inclusive, the words “ Countersigned and de- 
livered December 11, 1871;” that after the making of the order 
aforesaid, as entered upon the records of the county court of Scot- 
land county, and after said bonds had reached the hands of said 
trustee, but before the delivery of either of said bonds or coupons, the 
said Missouri, lowa and Nebraska Railroad Company executed and 
delivered to a trustee in said mortgage named a mortgage to secure 
negotiable bonds to the amount of six millions of dollars upon all 
stock and property or franchises, present or prospective, of said railroad 

company ; that the immediate effect of said mortgage was to 
16 render the said common stock of said railroad company ut- 

terly valueless, but this defendant avers that neither the said 
county court of the county of Scotland nor the justices thereof, nor 
the said Dawson nor McDonald, nor the said Mety, in any of the 
various orders or acts hereinbefore described, were the agents of this 
defendant, but that all of said acts and orders and all of the afore- 
said pretended bonds and coupons are absolutely null and void, be- 
cause no part of the route of the Missouri, lowa and Nebraska rail- 
way or of the Alexandria and Bloomfield Railroad Company at the 
respective dates of said orders or acts was within the county of Scot- 
land,in the State of Missouri, because at no time prior or subsequent 
to the dates of either of said orders or acts or at or prior or subse- 
quent to the dates of the execution or delivery of said pretended 
bonds or the acceptance by said Mety of said worthless certificates 
of stock did the county court of the county of Scotland, in the State 
of Missouri, cause any election to be held in said county to ascertain 
the sense of the tax-payers of said county as to any subscription to 
the capital stock of the Missouri, lowa and Nebraska Railway Com- 
pany or of any other company, or to ascertain the sense of said tax- 
payers as to whether any such subscription should be paid by issue 
of county bonds or by taxation, or against paying any such sub- 
scription by direct taxation, because at no time at any election 
ever held in said county of Scotland have a majority of or any 
of the resident voters of said county of Scotland, in the State 
of Missouri, voted in favor of any subscription by said county 
or by the county court of said county to the capital stock of 

the Missouri, lowa and Nebraska Railway Company or of 
17 any other company, because at no election (whether gen- 
eral or special election) ever held therein have two-thirds 
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of the qualified voters of said county of Scotland, in the State 
of Missouri, ever assented to any subscription of stock by, or to any 
loan of the credit of, said county of Scotland to the Missouri, lowa and 
Nebraska Railway Company or the Alexandria and Bloomfield Rail- 
road Company, because the county court of said county of Scotland 
has never at any time ordered any election to be held in said county 
of Scotland, in the State of Missouri, for the purpose of ascertain- 
ing the sense of the tax-payers thereof or in order to obtain the 
assent of two-thirds of the qualified voters of said county or a ma- 
jority of the resident voters of said county to any of the acts or 
orders hereinbefore described. Defendant avers that plaintiff re- 
‘ceived Coupons in the first count of his amended petition declared 
upon after the same had been detached from the pretended bond 
hereinbefore described and after the dates of maturity of said 
coupon. Defendant avers that neither the plaintiff nor any other 
person or corporate body from whom he received the coupon afore- 
said ever became the holder thereof by giving any valuable con- 
sideration, and that no individual or corporate body ever paid any 
valuable consideration to anybody for either of said coupons or the 
pretended bonds to which they were originally annexed, and that 
the plaintiff and the persons or corporate bodies from whom he 
received said COUPONS, and every person or corporate body ever 
holding either of the coupons or bonds aforesaid, had, since the 
occurrence thereof, actual as well as constructive notice of every 
fact in this defendant’s first plea alleged. 
4. For answer to the second count or cause of action in plain- 
tiff’s petition contained defendant denies each and every 
1S allegation in said count in said petition contained. 

5. For further answer to said second count or cause of ac- 
tion in plaintiff’s petition contained defendant avers that it did not 
minake the pretended bond or either of the pretended coupons in said 
count deseribed. 

6th plea. For further answer to 2nd count of plaintiff’s amended 
petition defendant avers that plaintiff cannot maintain his action 
herein upon the following-described coupons,sixth maturing coupons, 
purporting to have been detached from bonds numbered 153, 154, 155, 
156, 157, 32, 33, and 34, because heretofore, to wit, at the M’ch term, 
1877, of the circuit court of the United States for the eastern district 
of Missouri, said several coupons were filed for suit in a certain suit 
in said court pending, to wit, in the suit of Osman C. Du Souchet vs. 
Scotland County, No. 751 of this court, M’ch term, 1876, and that 
thereafter in said court, on the 12th of January, 1578, said several 
coupons were merged into final judgment in said court rendered in 
behalf of said plaintiff, and that said judgment has never been 
modified or reversed, but remains in full force and effect, and has 
been collected or enforced by process of this court. 

7th plea. For further answer to 2nd count of plaintiff’s amended 
petition defendant avers that plaintiff cannot maintain his action 
herein upon the following-described coupons, sixth maturing cou- 
pons, purporting to have heen detached from bonds numbered 10, 11, 
12, 78, 79, 80, 38, 88, 135, 136, 137, 150, 161, and 162, because hereto- 
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fore, to wit, at the term, _of the cireuit court of the United 

States for the eastern district of Missouri, said several coupons 

19 were filed for suit in a certain suit in said court pending, to 

wit, in the suit of William [ill vs. Scotland County, being 

case numbered 752, M’ch term, 1876, and that thereafter in said 

court, on the 25th of September, 1877, said several coupons were 

merged into final judgment in said court rendered in behalf of said 

plaintiff, and that said judgment has never been modified or re- 

versed, but remains in full force and effect, and has, in great part, 
been collected or enforced by process of this court. 

Sth plea. For further answer to 2nd count of plaintiff’s said peti- 
tion defendant avers that plaintiff cannot maintain his action herein 
upon the following-deseribed coupons, sixth maturing coupons, 
purporting to have been detached from bonds numbered 179, 26, 20, 
30, 27, 37, 36, 42, 39, 40, 140, 190, 46, 45, 44, 71, 56,57, 139, 138, 141, 
80, 1758, 95, 118, and 95, because leretofore, to wit, at the —— 
term, -, of the circuit court of the United States for the eastern 
district of Missouri, said several coupons were filed in a certain suit 
in said courts pending, to wit, in the suit of James b. Dodge vs. 
Scotland County, being case numbered 753, M’ch term, 1576, and 
that thereafter in said court, on the 25 of September, 1877, said 
several coupons were merged into final judgment in said court ren- 
dered in behalf of said plaintilf, and that said judgment has never 
been modified or reversed, but remains in full force and effect, and 
has in great part been collected or enforced by process of this court. 

9th plea. For further answer to 2nd count of plaintiff’s said peti- 
tion, defendant avers that plaintiff cannot maintain his action upon 
the following-desecribed coupons, sixth maturing coupons, purport- 

ing to have been detached from bonds numbered 104, 105, 
20 103, 102, 101, 106, 159, 134, 158, 89, 133, 77, 84, & 76, be- 

cause heretofore, to wit, at the term, _of the circuit 
court of the United States for the eastern district of Missouri, said 
several coupons were filed for suit in a certain suit in said courts 
pending, to wit, in the suit of Charles H. Mellen vs. Scotland County, 
being case No. 754, M’ch term, 1876, and that thereafter in said 
court, on the 25 of September, 1877, said several coupons were 
merged into final judgment in said court rendered in behalf of said 
plaintiff, and that said judgment has never been modified or reversed, 
but remains in fall force and effect, and has in great part been col- 
lected or enforeed by process of this court. 

10th plea. For further answer to 2nd count of plaintiff's said peti- 
tion defendant avers that plaintiff cannot maintain his action herein 
upon the following-described coupons, sixth maturing coupons, pur- 
porting to have been detached from bonds numbered 108, 107, 95, 
o0, 186, 51, 53, and 185, beeause heretofore, to wit, at the 
term, , of the circuit court of the United States for the eastern 
district of Missouri, said several coupons were filed for suit in a cer- 
tain suit in said courts pending, to wit, in the suit of Edward Man- 
ning vs. Scotland County, being case number 755, M’ch term, 1876, 
of this court, and that thereafter in said court, on the 25th of Sep- 
tember, 1877, said several coupons were merged into final judgment 
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in said court rendered in behalf of said plaintiff, and that said judg- 
ment has never been modified or reversed, but remains in full force 
and effect, and has in great part been collected or enforced by pro- 
cess of this court. 
lith plea. For further answer to 2nd count of plaintiff’s said 
petition defendant avers that plaintiff cannot maintain 
21 his action herein upon the following-described coupons, sixth 
maturing coupons, purporting to have been detached from 
bonds numbered 148, 87, 72, 73, 74, 149, 150, 151, 152, because hereto- 
fore, to wit, at the term, ——, of the circuit court of the United 
States for the eastern district of Missouri, said several coupons were 
filed for suit in a certain suit in said court pending, to wit, in the 
suitof John K. Findlay vs. Scotland County, being case number 
763, M’ch term, 1876, of this court, and that thereafter in said court, 
on the 25 of September, 1877, said several coupons were merged 
into final judgment in said court rendered in behalf of said plain- 
tiff, and that said judgment has never been modified or reversed, 
but remains in full foree and effect, and has in great part been col- 
lected or enforced by process of this court. 
12th plea. For further answer to 2nd count of plaintiff's said 
petition defendant avers that plaintiff cannot maintain his action 
herein upon the following-described coupons, sixth maturing cou- 
pons, purporting to be detached from bonds numbered 59, 122, 120, 
119, 121, 118, 62, 58, 25, 21, 20, 60, 19, 61, because heretofore, to wit, 
atthe term, ——, of the circuit court of the United States for the 
astern district of Missouri, said several coupons were filed for suit 
in a certain suit in said courts pending, to wit, in the suit of Wm. 
M. Spackman vs. Scotland County, being case No. 853, M’ch term, 
1876, and that thereafter in said court, on the 25 of September, 
1877, said several coupons were merged into final judgment in said 
court rendered in behalf of said plaintiff, and that said judgment 
has never been modified or reversed, but remains in full force and 
effect, and has in great part been collected or enforced by process of 
this court. 
22 13th plea. For further answer to the second count of plain- 
tiff’s said petition defendant avers that the act purporting to 
be an actof the General Assembiy of the State of Missouri approved 
February 19, 1866, entitled “Ah act toamend an act to incorporate 
the Alexandria and Bloomfield Railroad Company,” approved Febru- 
ary, 1857, authorizing said company to change the incorporate name; 
also authorizing said company to extend said road from a point at 
or near Luray, in Clark county, Missouri, to Nebraska, a city in Ne- 
braska Territory, by way of or near Rockport, in Atchison county, 
Missouri, and also authorizing said company to adopt all or any of 
the sections of this act, the same to be binding on said railroad com- 
pany,” never became a law; more especially that said act never be- 
came a law in conformity to the twenty-third and twenty-fourth 
sections of the IV article of the constitution of the State of Mis- 
sourl, then in force, and that the House and Senate journals of the 
twenty-third General Assembly of the State of Missouri establish 
said failure to comply with said constitutional requirements ; and, 
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moreover, that said pretended law is, and ever has been, inoperative, 
null, and void, because the said pretended law is repugnant to sec- 
tions XXV, XXVII, and XXXII of article [V of the constitution 
of Missouri, adopted and in force from and after the 4th day of July, 
1865. é 
14th plea. For further answer to the second count of plaintiff’s 
amended and consolidated petition defendant avers that notwith- 
standing the fact that there are, and have been since 1878, on file 
in case No. 1153, herein consolidated, the following-described instru- 
ments, which plaintiff pretends and alleges to be (4th) fourth ma- 
turing coupons, purporting to have been detached from bonds 
23 16, 17, 18, 63, 64, 65, 66, 67, 68, 69, 70, 190, 75, 189, 81, 188, 
82, 97, 187, 100, 199, & 200, which coupons were merged in a 
judgment which remained undisturbed by any order or mandate 
entered upon the records of this court until February, 1885, yet on the cL: 
24th of December, 1854,a pretended corporation, known as the First | 
National Bank of Warsaw, by Hughes and Baker, its attorneys, filed 
in this court a suit against this defendant upon pretended coupons 
identically similar in description to those hereinbefore described, 
which suit is still pending against this defendant in this court. 
l5th plea. For further answer to the second count of plaintiff's 
petition defendant admits that on the 9th day of August, 1870, Wim. 
Dawson and Isaac Forgner, claiming to be justices of the county 
court of the county of Scotland, in the State of Missouri, did cause to 
be made upon the records of said county court, a court of record 
then and at all times since said date, composed of three members, 
an offer that if certain conditions precedent therein set forth were 
accepted and complied with the county of Scotland, in the State of 
Missouri, would subseribe two hundred thousand dollars to the eapi- 
tal stock of the Missouri, lowa and Nebraska Railway Company in 
bonds of said county, and appointing one Charles. Mety as trustee 
for said county to receive from the clerk of said court said bonds 
after the same might be issued, and to have the custody of the same, 
and as soon as the said company accepted and complied with the 
aforesaid conditions precedent to deliver said bonds to the treasurer 
or other anthorized agent of said company, but defendant avers that 
all of said acts of Dawson and Forgner were without authority of 
law, ainong other reasons, because the said Missouri, lowa and Ne- 
braska had no legal existence; because the route of said pre- 
24 tended railroad was not and could not lie in or through Scot- 
land county; because at no election, general or special, in said 
Scotland county held have a majority or two-thirds of the qualified 
voters of said county assented to any subscription of stock in or issue 
of bonds to said railroad company or to any other company. 
Defendant avers that without any other authority or acts then as 
hereinbefore set forth said Dawson, during a vacation of the county | 
court aforesaid, met with Sterling McDonald, clerk of the county 
court of said county, and signed, as presiding justice of Scotland 
county, Missouri, two hundred lithographed papers, by each of 
which the county of Scotland purported to acknowledge itself in- 
debted to the Missouri, Iowa and Nebraska Railway Company in 


~~! 


or 
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the sum of one thousand dollars, with eight per cent. interest thereon, 
evidenced by coupons thereto annexed ; that among said coupons so 
annexed to said pretended bond then signed by said Dawson was 
each of the coupons in the aforesaid count of plaintiff's petition de- 
scribed ; that suid Sterling McDonald at the same time attested each 
of said pretended bonds over his signature as clerk of the county 
court of Scotland county, Missouri, and then made upon each of 
said pretended bonds the impression of a seal, purporting to be the 
“seal of Scotland county, Missouri,’ which seal, though never 
adopted by any order entered upon the records of said court, had 


‘previously been used as the seal of said county court. Defendant 


admits that the said McDonald thereafter delivered said pre- 
tended bonds and coupons to one Charles Mety, who receipted 
for the same as trustee of Scotland county, Missouri, about the 
first of September, 1871, and who long thereafter delivered same 
to certain persons, purporting to be president and treasurer 
25 of the Missouri, lowa and Nebraska Railway Company, but 
defendant avers that all of said acts and orders were without 
authority of law and void, and that about the 11th day of Sep- 
tember, 1871, while said Mety still had in his custody the afore- 
said pretended bonds and coupons, Levi J. Wagner and other citi- 
zens and tax-payers of said county of Scotland, in the State of Mis- 
souri, instituted as plaintiffs, in the circuit court of said county of 
Scotland, in the State of Missouri, a suit against the said Charles 
Mety, William Dawson, David B. Cooper,and James E. Marquis, jus- 
tices of the county court of said county, James S. Fullerton, and the 
Missouri, lowa and Nebraska Railway Company, as defendants, the 
object and purpose of which suit was to enjoin the said Mety from 
delivering said bonds or coupons, or any part thereof, to the Mis- 
sourl, lowa and Nebraska Railway Company or to any company, 
party, or person; to require the said Mety to deliver the same into 
court to be cancelled by said court, and to restrain and enjoin said 
justices of the county court of said county from appointing any 
agent to have, possess, or deliver said bonds or coupons, or to act in 
the board of said railroad company, and to restrain said Fullerton, 
us treasurer of said county, from paying any of said pretended bonds 
or coupons out of any inoney coming to or in his hands as treasurer 
of said county, and to have said bonds and coupons and all orders 
of the said county court aforesaid relating thereto null and void; 
that said injunction was, by E. V. Wilson, judge of the circuit 
court of said county of Scotland, in the State of Missouri, duly 
granted on the twenty-first of September, 1871, and said Mety and 
others enjoined and restrained, in accordance with the prayer of the 
petition as hereinbefore set forth, and said Mety especia'ly enjoined 
and restrained, from dclivering any of said bonds or coupons to any 
person or corporate body, all of which said Mety and each 
265 of the other defendants then had due notice, and which said 
injunction was made perpetual upon the final hearing thereof, 

as hereinafter stated. 
Defendant avers that among the bonds and coupons in said suit 
of Levi J. Wagner et al. v. Charles Mety ef al. involved and therein 
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declared void was each of the coupons in the — count of plaintiff's 
petition described and each of the bonds from which said coupons 
were detached. 

Defendant avers that after the commencement of the aforesaid 
suit of Levi J. Wagner et al. v. Charles Mety et al., and after each of 
the defendants therein had been served with process and voluntarily 
appeared therein and filed in said court their answer to said peti- 
tion of Levi J. Wagner and others, therein filed, a change of venue 
was granted in said cause from the county of Scotland aforesaid to 
the county of Shelby, in said State, and from the circuit court of 
said Scotland county to the circuit court of Shelby county, in said 
State of Missouri; and the plaintiffs having filed an amended 
petition therein for the purposes and objects hereinbefore shown to 
have been set forth in the original petition, and in addition thereto 
praying that the successors in office of said justices of the county 
court and of said treasurer of the county of Scotland might, as well 
as said defendauts, be forever restrained from making any orders or 
doing any acts tending to give currency or validity to either of said 
pretended bonds or coupons, defendant avers that the defendants in 
said cause of Levi J. Wagner and others against Charles Mety and 
others, after having filed their answer to said amended petition, with- 

drew said answer by leave of court, and thereupon the defend- 
27 ant, The Missouri, lowa and Nebraska Railway Company, filed 

a demurrer to said amended petition, and the same coming on 
to be heard by the court was overruled by said court; and the other 
defendants having failed to answer or demur to said amended peti- 
tion of Levi J. Wagner and others, the same was taken as confessed 
as to them, and the defendant, The Missouri, lowa and Nebraska 
Railway Company, having declined to make further answer, but 
electing to stand upon the demurrer aforesaid, final judgment was 
rendered in the cause, and it was by the court adjudged that said 
Charles Mety be restrained and enjoined from delivering to the Mis- 
sourl, lowa and Nebraska Railway Company or to any other com- 
pany or persons the bonds or coupons in said suit involved (and in- 
cluding the coupons herein involved and the pretended bonds to 
which they were originally annexed); and it was further adjudged 
by said circuit court of Shelby county, in the State of Missouri, that 
said Charles Mety produce any and all of said bonds and coupons 
then in his possession before said court on the first day of the May 
term, A. D. 1875, of said circuit court that the same might be can- 
celed; and it was further considered, adjudged, and decreed by 
said court that the defendant, The Missouri, Iowa and Nebraska 
Railway Company, be restrained and enjoined from recovering 
from said Charles Mety, or from any other person acting as agent 
of said Scotland county, the bonds or coupons aforesaid or either 
of same; and it was further adjudged and decreed by said: cir- 
cuit court of Shelby county that all the bonds and coupons 
aforesaid (including each of the coupons herein involved) were 
null and’ void by reason of the want of legal authority or power 
in the county court of Scotland county aforesaid to subscribe 
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to the capital stock of said Missouri, Iowa and Ne- 
28 braska Railway Company or to issue bonds in payment 

thereof; and it was further adjudged, ordered, and: decreed 
that said Missouri, lowa and Nebraska Railway Company cause all 
of the said bonds and coupons in the aforesaid amended petition of 
said Levi J. Wagner described and then in the possession of said 
company, its servants, employés, agents, or attorneys, to be produced 
before said court on the first day of the May term thereof, in the 
year 1875; and it was further considered and adjudged by said court 
that said plaintiffs recover their costs therein. One of said defend- 
ants, to wit, The Missouri, lowa, and Nebraska Railway Company, 
moved the court toset aside the finding and judgment in said cause 
and grant defendants a new trial thereon, which motion was by said 
court overruled and a new trial therein refused, the final judgment in 
favor of said plaintiffs and against said defendants in said cause, as 
above recited, standing as the final judgment in said cause and un- 
reversed by any court of competent jurisdiction of all the matters and 
things in said suit involved, which said suit was by the defendants 
taken by appeal from said circuit court of Shelby county, Missouri, 
to the supreme court of the State of Missouri, and the judgment 
and orders of said circuit court of Shelby county, Missouri, in 
said cause of Levi J. Wagner and others v. Charles Mety and 
others made final by the judgment and decision of said supreme 
court; and the defendant herein avers the fact to be that said 
bonds and coupons have never passed into circulation; that 
the said Mety delivered said bonds and coupons, in defiance of 
the orders and decrees aforesaid, to certain persons, claiming 
to be president and treasurer of said Missouri, lowa and Ne- 
braska Railway Company, at a point beyond the limits of the 
State of Missouri, after notice of the application for injunction 

aforesaid and after notice of the granting of a temporary 
20 injunction therein; that plaintiff in this cause received the 

pretended coupons in this cause involved after each of said 
coupons in the second count of this suit involved had been de- 
tached from the pretended bond to which it was originally annexed 
and after the date of maturity of each of said coupons and after the 
judgments hereinbefore recited as having been rendered in said case 
of Levi J. Wagner and others against Charles Mety and others by 
courts having full jurisdiction of all the questions therein decided. 
Defendant avers that plaintiff thus received each of said COUPOns In 
said second count of his amended and consolidated petition deseribed 
Without having given any good or valuable consideration for either 
of said coupons and with full actual notice of every fact in the de- 
fendant’s fourth plea set forth. 

Defendant avers that plaintiff and the person from whom plain- 
tift received the said coupons and each and every person or corpo- 
rate body in whose possession sald coupons or either of them has 
ever been held received same without having given value therefor 
and with full actual notice of every fact in this defendant’s fourth 
plea set forth. 
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And especially does defendant aver that at the date of the institu- 
tion of this suit plaintiff was not the owner of either of the several 
coupons in his said second count described, excepting the following- 
described COUPONS, fourth, fifth, and seventh COUPONs, purporting to 
have been detached from bonds numbered 4, 10, 11, 12, 58, 75, 79, 
80, 88, 90, 92, 135, 136, 137, 160, 161, 167, 166; that each of the re- 
maining coupons in said count declared Upon were, at the date of insti- 
tution of thissuit,owned severally or in common by the First National 

Bank of Warsaw, Illinois, Thomas B. Hill,who wasthena citizen 
30) of the State of Missouri; Henry Hill, James R. Dodge, George 

Knox and Emily Knox, his wife, born Hill; Charles H. 
Mellen, Edwin Manning, F. M. Drake, and James Fitzhenry, all of 
whom, excepting said First National Bank, were connected by blood 
or marriage; and defendant avers that said several parties herein 
named, together with other unknown persons, confederated and 
conspired together, in the years 1870 and 1871, to obtain possession, 
and did obtain possession, of the several bonds and coupons herein- 
before described, in violation of law, by causing said Mety to de- 
liver said bonds and coupons to the pretended corporation known 
as the Missouri, lowa and Nebraska Railway Company, of which 
company each of said parties was either an officer or stockholder ; 
that said bonds and coupons thence passed, without consideration, 
to a company known as the Iowa Construction Company, of which 
company and of which bank aforesaid each of said parties was 
either an officer or stockholder, and thence, without consideration, 
were divided among said parties herein named, who caused certain 
brokers, upon their account, to make mock sales thereof to William 
Hill, who became the holder of same, as the agent and for account 
of said respective parties, without having paid value therefor, and 
that sail bonds have been under the control of said several parties 
since the time when they left the hands of said Mety. 

Wherefore, having fully answered, defendant prays to be dismissed 
with costs. 

HENRY A. CUNNINGHAM, 
Attorney for Defendant. 


And afterwards, to wit, on the 20th day of March, A. D. 
31 1885, the following, among other, proceedings were had and 
appear of record in said court, to wit: 


Leave Given to Dismiss as to Certain Coupons. 


WitiraMm Hitt, Plaintiff, 
re. 1153 & 1287. 
SCOTLAND County, Defendant. 


Now comes the plaintiff, by attorney, and by leave of court dis- 
misses this cause as to all coupons described in the petition as de- 
tached from the following-numbered bonds: 19, 20, 21, 58, 59, 60, 


G1, 62, 118, 119, 120, 122, 72, 73, 74, 87, 148, 149, 150, 151, 152, 32, 
dv, d4, 103, 1o4, 155, 156, 157, and coupons as described numbered 
four detached from bonds numbered 65, 64, 65, 66, 67, GS, 69, 70, 


190, 75, 189, 81, 188, 82, 97, 98, & 187. 
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And afterwards, to wit, on the 24th day of March, A. D. 1585, 
there was filed in said cause a replication to third amended answer, 
which is in words and figures following, to wit: 


Replication. 


In the Cireuit Court of the United States for the Eastern District of 
Missourl. March Term, 1885. 


WirttraAm Hitt, Plaintiff, vs. Scortanp County, Defendant. 


Plaintiff, for replication to the second defense of defendant’s third 
amended petition, denies each and every allegation thereof. 
Plaintiff, for replication to the third defense of defendant’s 
o2 third amended answer, says that he has no knowledge or in- 
formation sufficient to form a belief as to whether the order 
set forth in said third defense was ever made by the county court of 
Scotland county, or whether said bonds were issued without any 
other order or authority. 

For further replication to said third defense plaintiff says that he 
has no knowledge or information sufficient to form a belief as to 
whether the Alexandria and Bloomfield Railroad Company located 
its route beyond the limits of Scotland county. 

For further replication to said third defense plaintiff says that 
defendant did subseribe to the capital stock of the Missouri, lowa 
and Nebraska Railroad Company, and that the conditions and terms 
thereof were complied with by said railroad company. 

lor further replication to said third defense plaintiff Says that 
there was a corporation known as the Alexandria and Nebraska 
City Railway Company, which was formerly the Alexandria and 
Bloomfield Railroad Company, and there was a lawful corporation 
known as the lowa Southern Railway Company, an’? the Missouri, 
Jowa and Nebraska Railway Company was and is a corporation 
existing under and by virtue of the laws of the States of Missouri 
and Iuwa, the same being the Alexandria and Bloomfield Railroad 
Company and lowa Southern Railway Company consolidated and 
the route of which at the date of the subscription and issuance of 
said bonds lay and still lies through Scotland county, and plaintiff 
says that said consolidated road was under the law entitled to all 
the powers, rigits, privileges, and immunities which belonged to or 

rested upon either of the companies making such consolida- 
oo tion; that among other powers, rights, and privileges beiong- 
ing tosaid Alexandria and Bloomfield, afterwards, by change 
of name, Alexandria and Nebraska City Railway Company, conferred 
by the act of the General Assembly of the State of Missouri, entitled 
“An act to incorporate the Alexandria and Bloomfield Railroad 
Company,” approved February 9, 1857, was the right to have defend- 
aut subscribe to its capital stock and issue bonds to pay for the same, 
and that the bonds from which the coupons sued on were detached 
were issued by authority of said act and under and pursuant to an 
order of the county court of said county in payment of its suserip- 
tion previously made to the capital stock of said consolidated road. 
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Plaintiff, for further replication to said third defense, says that he 
has no knowledge or information sufficient to form a belief as to 
when said bonds were printed, signed, and delivered other than such 
knowledge and information as he received from the recitals of said 
bonds, and that said bonds recite upon their face that they were 
issued September Ist, 1870, and countersigned and delivered Sep- 
tember 20th, 1871. 

for further replication to said third defense plaintiff denies that 
he received the coupons sued on and became the owner thereof after 
said coupons had been detached from the bonds with which they 
were issued, or that he or those under whom he holds said coupons 
acquired the same without consideration, or that he or those under 
whom he claims had notice of the matters pleaded in said third de- 
fense; but, on the contrary, plaintiff avers that he and those under 
whom he claims title to said coupons purchased the same for value 
before maturity, relying upon the declarations in the bonds to which 

the said coupons were attached and without notice of any of 
o4 the matters pleaded in defendant’s said third amended answer. 
Plaintiff, for replication to the sixth defense in defendant’s 

third amended answer, denies each and every allegation thereof. 

Plaintiff, for replication to the seventh defense in defendant’s third 
amended answer, denies each and every allegation thereof. 

Plaintiff, for replication to the eighth defense in defendant’s third 
amended answer, denies each and every allegation thereof. 

Plaintiff, for replication to the ninth defense in defendant’s third 
amended answer, denies each and every allegation thereof. 

Plaintiff, for replication to the tenth defense in defendant's third 
amended answer, denies each and every allegation thereof. 

Plaintiff, for replication to the eleventh defense in defendant's 
third amended answer, denies each and every allegation thereof. 

Plaintiff, for replication to the twelfth defense in defendant’s third 
amended answer, denies each and every allegation thereof. 

Plaintiff, for replication to the thirteenth defense in defendant’s 
third amended answer, denies each and every allegation thereof. 

Plaintiff, for replication to the fourteenth defense in defendant's 
third amended answer,says that said fourth coupons — detached from 
bonds Nos. 63, 64, 65, 66, 67, GS, 69, 70, 190, 75, 189, 81, 188, 82, 97, 

98,and 182; that as to the other facts stated in said fourteenth 
OO defense he has no knowledge or information sufticient to form 
a belief. , 

Plaintiff, for replication to the fifteenth defense of defendant’s 
third answer, says that the route of said railroad could and did 
lie through Scotland county, and that said road was built and is 
being operated through said county. 

Plaintiff, for further replication to said fifteenth defense,says that 
he has no knowledge or information sufticient to form a belief as to 
whether Levi J. Wagner and other citizens of Seotland county 
named in said fifteenth defense as plaintiffs instituted suit in the 
circuit court of Scotland county against Charles Mety and the other 
persons and corporations named in said fifteenth defense as defend- 
ants, for the purposes in said fifteenth defense set forth and de- 
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scribed, or whether any proceedings were had or orders made or 
judgment rendered in said cause, either in said circuit court or any 
other court, or whether such proceedings, judgment, and orders were 
appealed from to the — court of Missouri, or whether, if so 
appealed, the same were by said supreme court aflirmed ; wherefore 
plaintiff demands strict proof of all said allegations. 

For further replication to said fifteenth defense of said third 
amended answer plaintiff denies that said bonds and cou pons have 
never passed into circulation; and plaintiff says not only did the 
bonds from which the coupons sued on were detached pass into cir- 
culation, but that from year to vear since the date of said bonds de- 
fendant has caused the necessary taxes to be collected in said county 
to pay the coupons on said bonds, and defendant paid all the cou- 
pons on said bonds which matured previously to the coupons here 

sued on. 
36 And, for further replication to the fifteenth defense of de- 

fendant’s third amended answer, plaintiff says that he has no 
knowledge or information suflicient to form a belief as to whether said 
Mety delivered said bonds and coupons in defiance of the orders and 
decrees in said fifteenth count mentioned to certain persons claiming 
to be president and treasurer of said Missouri, lowa and Nebraska 
Railway Company, at a point beyond the limits of the State of Mis- 
souri or elsewhere, after notice of an ap plication for injunction or 
after notice of the granting of a temporary injunction therein ; 
wherefore he demands strict proof thereof. 

Plaintiff says that if any decree of the circuit court of Shelby 
county was ever made, such as is stated in said plea, that the same 
was so made by said court after this court had decided and held 
said bonds to be valid and binding securities; and that if said 
supreme court of the State of Missouri has ever affirmed such de- 
cree of the said circuit court of Shelby county it was so held and 
affirmed after the Supreme Court of the United States had affirmed 
the judgment of this court in the case of Scotland County vs. 
Thomas, whereby said bonds and coupons were held and adjudged 
to be valid, binding, and legal ob ligations of the said county of 
Scotland, and after that this plaintiff, relying upon said decisions of 
this court as affirmed by the said Supreme Court of the United 
States had purchased in good faith, for a valuable consideration, 
the coupons sued on in this case. 

For that plaintiff avers that on the — day of A. D. 187-, 
Joseph T. Thomas, of the State of Pennsylvania, being the owner 

and holder of a number of coupons detached from a part of 
o7 the two hundred bonds issued by Scotland county aforesaid 

and referred to and mentioned in defendant’s answer as 
“lithographed papers” and “ pretended bonds,” brought suit in 
this court against defendant herein to recover the amount due 
upon said coupons. 

Plaintiff aversthat the coupons in said cause of Thomas vs. Scotland 
County were detached from the same bonds and series of bonds as 
are the coupons sued upon in this case, an d that in said cause the 
question of the validity of said bonds was directly called in question 
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by this defendant in its defense to said suit and the authority of the 
said county court of Scotland county to subscribe to the stock of the 
said Missouri, lowa and Nebraska Railway Company and to issue 
its bonds in payment for the stock so subscribed to said consolidated 
company without a precedent vote was particularly called in ques- 
tion; that after maturely considering said questions in the light of 
the decisions of the supreme court of the State of Missouri and be- 
fore the circuit court of Shelby county had passed upon the validity 
of said bonds and overruled the former decisions of the supreme 
court of the State of Missouri and of the United States upon similar 
questions, and before there was any order, judgment, or decree of 
any of the State courts of the State of Missouri holding said bonds 
void and of none effect, this court rendered its decision in said cause, 
giving judgment for the plaintiff and affirming the validity and 
binding force and effect of said bonds and coupons; and that the 
Supreme Court of the United States affirmed the judgment of this 
court in said cause of Thomas rs. Scotland County before the 
supreme court of the State of Missouri had passed upon the ques- 
tion of the validity of said bonds in said case of Wagner et al. vs. 
Mety et al. 
38 So plaintiff denies that he or those under whom he claims 
became the owners of the coupons in suit with notice that 
they were invalid and void; denies that he or those under whom 
le claims became the owners of the coupons sued on without pay- 
ing value therefor, or after the same had become due and were de- 
tached from the bonds whereon they had been issued. 

But plaintiff says he and those through whom he held said cou- 
pons were induced to purehase and did purchase said bonds and 
coupons now in suit relying upon the decision and. judgment of this 
court and of the supreme court touching their validity as announced 
and declared in the judgment of this. court in the cases of Thomas 
rs. Scotland County and of [Hill vs. Scotland County and other cases 
upon the same coupons, and upon the judgment and opinion of the 
Supreme Court of the United States in said ease of Thomas vs. Scot- 
land, reported in 94th U.S. Supreme Court Reports, 682, as Scotland 
County vs. Thomas. 

For further replication to the fifteenth defense of defendant’s third 
amended answer plaintiff denies that he received the coupons sued 
on and became the owner thereof after said coupons had been de- 
tached from the bonds with which they had been issued, or that he 
or those under whom he holds said coupons acquired the same with- 
out consideration, or that he or those under whom he claims had 
notice of the matters pleaded in said fifteenth defense; but, on the 
contrary, plaintiff avers that he and those under whom he claims 
title to said coupons purchased the same for value before maturity, 
relying upon the declarations in the bonds to which the said coupons 
were attached, and without notice of any of the matters pleaded ih 

defendant’s said third amended answer. 
3S For further replication to the fifteenth defense of defend- 
ant’s answer plaintiff denies that at the date of the institu- 
tion of this suit the parties therein named severally or in common 
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owned the coupons sued on, or that they were connected by blood or 
marriage; denies that the persons therein named or any of them, 
together or with other persons, confederated or conspired to obtain 
possession or did obtain possession of said bonds and coupons, in 
violation of law, by causing said Mety to deliver said bonds and 
coupons to said railway company; denies that said bond passed 
without consideration to the lowa Construction Company ; denies 
that said persons were officers or stockholders of said bank or con- 
struction company, or that said bonds were without consideration 
divided among said seaties named, or that such sales of said bonds 
were made to William Hill without his having paid value therefor, 
or that said bonds have been under the control of parties since they 
left the hands of Mety. 

BAKER & HUGHES anpb 

J. H. OVERALL, Attys for PUT. 


And afterwards, to wit, on the 12th day of October, A. D. 1585, at 
a regular stated term of said circuit court, the following further 
proceedings were had and appear of record in said case, to wit: 


Cases Consolidated for Purpose of Trial. 


Wituiam Hint, Plaintiff, 
-1165 5: WN 1287. 


is. 
ScoTLAND County, Defendant. 


vs. 2456. 


ScoTLAND County, Defendant. 
40 CHarves H. MELLEN, Plaintiff, 


is 
ScoTLAND County, Defendant. eg 


) 
Kinst NaTionAL BANK OF WARSAW, seed | 
j 


Ordered by the court that the above and foregoing cases, Nos. 1153 
& 1287 (consolidated) and 2456 and 24582, be, and they are, consoli- 
dated for the purposes of trial. 


And afterwards, to wit,on the 12th day of October, A. D. 1585, 
the following further proceedings were had and appear of record in 
said court, to wit: 


Case Called. Jury Sworn. Case Partly Heard. 


WittraAM Hutz, Plaintiff, ) 
rs. ~-1153 & 1287. 
ScotLAND County, Defendant. ) 


Now come the parties, by their respective attorneys, the plaintiff 
by Baker & Hughes, J. H. Overall, and Frank Hagerman, and the 
defendant by H. A. Cunningham and C. H. Krum, and this case 
being regularly called for trial and both parties being ready, it is 
ordered that a jury come; and thereupon come said jury, tc wit, 
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Henry W. Chandler, Alvin Moore, George W. Lord, J. R. Shorkley, 
Frank Carter, Samuel S. Stanton, C. D. Harper, W. W. Stead, W. J. 
Pennington, Adolph Klauber, William F. Cox, and C. B. Clarke, 
twelve good and lawful men duly empaneled and sworn to well and 
truly try the issues joined herein; and the plaintiff now dismisses, 
without prejudice, as to the following exhibits: Coupons numbers 6 
and 7 from bonds numbers 38, 39, 40, 44, 45, 46, 71, 76, 77, 78, 79, 
80, 50, 51, 52, 95, 96, 107, 108, 155, & 186; coupons numbers 2 and 

3 from bonds numbers 53, 54, and 55, and coupon number 3 
41 from bonds 128, 129, & 130 and coupon number 6 from bond 

number 42; and thereupon the evidence was partly heard, 
but, not being concluded at the hour of adjournment, it is ordered 
that further proceedings herein be continued until to-morrow morn- 


“Ro 
ing. 


And afterwards, to wit, on the 13th day of October, A. D. 1885, 
the following further proceedings were had and appear of record in 
sald case, to wit: 


( “se Further Tleard. 


Winttram Hit, Plaintiff, \ 
vs. > 1153 & 1287. 
ScoTLAND County, Defendant. 


Now again come the parties, by their attorneys, and also come 
the jury herein, as on yesterday, and the hearing of this cause was 
resumed, but, not being concluded at the hour of adjournment, it 1s 
ordered that further proceedings herein be continued until to- 
morrow morning. | 


And afterwards, to wit, on the l4th day of October, A. D. 1885, 
the following further proceedings were had and appear of record in 
sald court, to wit: 

Judgment. 


Wituram Hurt, Plaintiff, 
rs. - 1153 & 1287. 
ScoTLAND County, Defendant. j 


Now again come the parties, by their attorneys, the plaintiff by 
Baker & Hughes, J. H. Overall, and Frank Hagerman, and the de- 
fendant by Henry A. Cunningham and Chester H. Krum, and also 
come the jury, to wit, Henry W. Chandler, Alvin Moore, George W. 

Lord, J. R. Shorkley, Frank Carter, Samuel 8. Stanton, C. D. 
42 Harper, W. W. Stead, W. J. Pennington, Adolph Klauber, 

Wiliiam F. Cox, and C. B. Clark, who, after hearing the.evi- 
dence and arguments of counsel and receiving the charge of the 
court, return the following verdict: 

“We, the jury, find for plaintiff and assess his damages at 
$46,944.00. 

Ht. W. CHANDLER, Foreman.” 
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It is therefore considered by the court that the plaintiff, William 
Hill have and recover of the defendant, Scotland County, as well the 
said sum of forty-six thousand nine hundred and forty-four dollars, 
the damages aforesaid by the jury assessed, as also the costs herein 
expended, and have thereof execution. 


MemMorANDUM.—This judgment bears seven per cent. interest per 
annum. 


And afterwards, to wit, on the 3lst day of October, A. D. 1885, the 
following further proceedings were had and appear of record in said 
court, to wit: 


Bill of Exceptions Fil d. 


Wicturam Hitt, Plaintiff, ) 
vs. > 1153 & 1287. 
SCOTLAND COUNTY, Defendant. J 


Now comes the defendant, by attorney, and presents to the court 
its bill of exceptions, which is allowed, signed, and ordered to be 
filed and made part of the record herein. 

Said bill of exceptions is in the words and figures following, to 
wit: 


43 Bill of E’rceptions. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. September Term, 18585. 


WitiiaM Hic, Plaintiff, ) No. 1153 

Us. {| and 1287. 

THE County OF SCOTLAND, IN THE STATE OF Missouri, { Consoll- 
Defendant. } dated. 


Be it remembered that upon the trial of the above-entitled cause, 
begun upon the 13th of October, 1885, the following proceedings 
were had: 

A jury of twelve men, after having been swori to answer ques- 
tions, were examined by plaintiff's counsel and accepted by plain- 
tiff. Thereupon defendant, having examined said jurors, chal- 
lenged one of said jurors, to wit,.E. E. Souther, whose place having 
been filled by an additional juror, said additional juror was exam- 
ined by plaintiff and accepted, and thereafter examined by defend- 
ant and accepted. 

Thereupon the court stated: “I suggest, as counsel seem to speak 
of one plaintiff, that I shall order a consolidation of the three cases 
for the purpose of trial, viz., the case No. 1153 and 1287 of Wil- 
liam Hill vs. Scotland County, case 2456, First National Bank of 
Warsaw against Scotland County, and case 2482, Charles H. Mellen 
vs. Scotland County, so that if you wish to ask about any of the 
other plaintiffs you may do so.” Thereupon defendant’s counsel 
excepted to said consolidation of said cases for the purpose of the 
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trial before the same jury already accepte] for the trial of 
44 said case of William Hill vs. Scotland County because each 
of said cases involved separate and different coupons, plead- 
ings, and issues, entitling the said defendant to separate trials, and 
violated the right of defendant to a separate trial of this cause. 


The record in the case of C. H. Mellen against Scotland County is 
in the words and figures following, to wit: 


Record in Case of ©. HI. Mellen vs. Scotland Co. 
Petition. 


In the Cireuit Court of the United States for the Eastern District of 
Missouri. March Term, A. D. 1885. 


CHarves H. Metrien, Plaintiff, 
against , 
Tue County oF ScoTLAND, IN THE STATE OF Missouri, 
Defendant. 


No. 2482. 


; 
emma A a 


Plaintiff states that he is a resident and citizen of the State of 
Iowa, and that defendant is an organized county of the State of 
Missouri and a citizen of said State. 

Plaintiff further states that he is the holder and owner of the (17) 
seventeen (13th) thirteenth maturing coupons herewith filed and de- 
tached from bonds number 16, 17, 18, 104, 105, 106, 9, 25, 26, 27,35, 
36, 28, 42, 109, 110, & 111, each bond being for one thousand dollars, 

Plaintiff further states that said bonds were ef a series of two 
hundred of the same denomination, all of which were issued and de- 
livered by said county of Scotland to the Missouri, lowa, and Ne- 

braska Railway Company in payment for stock which the said 
45 county had subseribed to the said railway company under 

and by virtue of an act of the General Assembly of the State 
of Missouri entitled An act to incorporate the Alexandria and 
Bloomfield Railroad Company, approved February {th, 1857. 

Plainulf further states that said General Assembly of said State 
of, Missouri afterwards passed and approved an amendatory act 
thereto, entitled An act to amend An act entitled An act to incorpo- 
rate the Alexandria and Bloomfield Railroad Company, approved 
February 9th, 1857, authorizing said company to change the incor- 
porate ‘name; also authorizing said company to extend said road 
from a point at or near Luray, in Clark county, Missouri, to Nebraska 
City, in Nebraska Territory, by way of or near Rockport, Atchison 
county, Missouri, and also authorizing said company to accept all or 
any of the sections of this act, the same to be binding on said, rail- 
road company, which was duly approved February 19th, 1866. 

Plaintiff further states that thereafter said Alexandria and Bloom- 
field Railroad Company duly accepted the first section of said amend- 
atory act and changed ‘its incorporate name to that of the Alexan- 
dria and Nebraska City Railroad. 


ge d 


MISSOURI, V8. WILLIAM HILL. ye 


Plaintiff further states that said Alexandria and Nebraska City 
Railroad Company afterwards, to wit, on or about the — day of 
May, A. D. 1870, under authority of law duly consolidated its capital 
stock with that of the Iowa Southern Railway Company, a corpora- 
tion existing under the laws of the State of lowa; that by the arti- 
cles of said consolidation the name of said consolidated company 
became and was the Missouri, lowa and Nebraska Railway Com- 
pany, the same company to which said defendant made the said 
subscription of stock. 

Plaintiff further states that after said county had issued and 
46° delivered said bonds in payment of the subscription of stock 
aforesaid the said county caused to be levied and collected the 
next vear thereafter a tax sufficient to meet and pay off the first 
year’s interest, and out of said tax did pay off said interest, and did 
levy and collect taxes in other succeeding years and appropriate the 
same in payment of such accruing interest, and did buy in and 
compromise a large number of said bonds, and did compromise a 
large noumber-.and issue other bonds of said county in payment 
thereof; that said county took and retained the said stock and 
voted it by its duly authorized agent at the annual and other meet- 
ings of said railway company, and ever retained and fully appro- 
priated said stock to its own use and benefit, and in every way rec- 
ognized said subscription and the said bonds as valid obligations 
of said county. 

Plaintiff further states that said coupons are payable at the 
Farmers’ Loan and Trust Company’s bank in the city and State of 
New York. 

That said coupons are each for the sum of eighty dollars, dated 
September Ist, 1870, and due December Sist, 1885; that said cou- 
pons are how due and unpaid. Plaintiff says that the defendant has 
made no provision for the payment of said coupons, nor has it now 
nor has it at any time had any money in the said Farmers’ Loan 
and Trust Company’s bank subject tothe payment of said coupons 
or any part thereof. 


Second Count. 


Plaintiff further states that he is the holder and owner of the 
(1) one (12th) twelfth maturing coupons herewith filed and detached 
from bond number nine (9), said bond being for one thousand 

dollars. 
47° Plaintiff further states that said bonds were of a series of 

two hundred of the same denomination, all of which were . 
issued and delivered bv said county of Scotland to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
the said county had subscribed to the said railway company under 
and by virtue of an act of the General Assembly of the State of Mis- 
souri, entitled An act to incorporate the Alexandria and Bloomfield 
Railroad Company, approved February 9th, 1857. 

Plaintiff further states that said General Assembly of said State of 
Missouri afterwards passed and approved an amendatory act thereto 
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entitled An act to amend an act entitled an act to incorporate the 
Alexandria and Bloomfield Railroad company, approved February 
9th, 1857, authorizing said company to change the incorporate name ; 
also authorizing said company to extend said road from a point at 
or near Luray, in Clark county, Missouri, to Nebraska City, in 
Nebraska Territory, by way of or near Rockport, Atchison county, 
Missouri, and also authorizing said company to accept all or any of 
the sections of this act, the same to be binding on said railroad’ com- 
pany, Which was duly approved February 19th, 1566. 

Plaintiff further states that thereafter said Alexandria and Bloom- 
field Railroad Company duly accepted the first section of said 
amendatory act and changed its incorporate name to that of the 
Alexandria and Nebraska City railroad. 

Piaintiff further states that said Alexandria and Nebraska City 
Railroad Company afterwards, to wit, on or about the — day of May, 
A. D. 1870, under authority of law, duly consolidated its capital 
stock with that of the Iowa Southern Railway Company, a corpora- 
tion existing under the laws of the State of lowa; that by the arti- 

cles of said consolidation the name of said consolidated com- 
48 pany became and was the Missouri, lowa and Nebraska 

Railway Company, the same company to which said defendant 
made the said subscription of stock. 

Plaintiff further states that after said county had issued and de- 
livered said bonds in payment of the subscription of stock aforesaid 
the said county caused to be levied and collected the next vear 
thereafter a tax sufficient to meet and pay off the first year’s inter- 
est, and out of said tax did pay off said interest and did levy and 
collect taxes in other succeeding years and appropriate the same in 
payment of such accruing interest, and did buy'in and compro- 
mise a large number of said bonds, and did compromise a large 
number and issue other bonds of said county in payment thereof; 
that said county took and retained the said stock and voted it, 
by its duly authorized agent, at the annual and other meet- 
ings of said railway company, and ever retained and fully appro- 
priated said stock to its own use and benefit, and in every way rec- 
ognized said subscription and the said bonds as valid obligations of 
said county. 

Plaintiff further states that said coupons are payable at the 
Farmers’ Loan and Trust Company's bank, in the city and State of 
New York. 

That said coupons are each for the sum of eighty doliars, dated 
September Ist, 1870, and due December 31st, 1882; that said cou- 
pons are now due and unpaid. Piaintiff says that the defendant 
has made no provision for the payment of said coupons, nor has it 
now nor has it at any time had any money in the said Farmers’ 
Loan and Trust Company’s bank subject to the payment of said 
coupons or any part thereof. 


CITI ay 


bo 
te) 


MISSOURI, Vs. WILLIAM HILL. 


Third Count. 


49 Plaintiff further states that’ he is the holder and owner of 

the five (5) fourteenth (14th) maturing coupons herewith filed 
and detached from bonds numbers 28, 42, 109, 110, and 111, each 
bond being for one thousand dollars. 

Plaintiff further states that said bonds were of a series of two hun- 
dred of the same denomination, all of which were issued and de- 
livered by said county of Scotland to the Missouri, lowa and Ne- 
braska Railway Company in payment for stock which the said 
county had subscribed to the said railway company under and by 
virtue of an act of the General Assembly of the State of Missouri, 
entitled An act to incorporate the Alexandria and Bloomfield Rail- 
road Company, approved February 9th, 1857. 

Plaintiff further states that said General Assembly of said State of 
Missouri afterwards passed and approved an amendatory act thereto 
entitled An act to amend an act entitled an act to incorporate the 
Alexandria and Bloomfield Railroad Company, approved February 
%th, 1857, authorizing said company to change the incorporate name ; 
also authorizing said company to extend said road from a point at 
or near Luray, Clark county, Missouri, to Nebraska City, in Ne- 
braska Territory, by way of or near Rockport, Atchison county, 
Missouri, and also authorizing said company to accept all or any of 
the sections of this act, the same to be binding on said railroad com- 
pany, which was duly approved February 19th, 1866. 

Plaintiff further states that thereafter said Alexandria and Bloom- 
field Railroad Company duly accepted the first section of said 
amendatory act and changed its incorporate name to that of the 
Alexandria and Nebraska City railroad. 

Plaintiff further states that said Alexandria and Nebraska 

City Railroad Company afterwards, to wit, on or about the 
50 — day of May, A. D. 1870, under authority of law, duly con- 

solidated its capital stock with that of the lowa Southern 
Railway Company, a. corporation existing under the laws of the 
State of Iowa; that by the articles of said consolidation the name of 
said consolidated company became and was the Missouri, lowa and 
Nebraska Railway Company, the same company to which said de- 
fendant made the said subscription of stock. 

Plaintiff further states that after said county had issued and de- 
livered said bonds in payment of the subscription of stock aforesaid 
the said county caused to be levied and collected the next year there- 
after a tax sufficient to meet and pay off the first year’s Interest, and 
out of said tax did pay off said interest, and did levy and collect 
taxes in other succeeding years and appropriate the same in payment 
of such accruing interest, and did buy in and compromise a large 
number of said bonds, and did compromise a large number and 
issue other bonds of said county in payment thereof; that said 
county took and retained the said stock and voted it, by its duly au- 
thorized agent, at the annual and other mectings of said railway 
company, and ever retained and fully appropriated said stock to its 
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own use and benefit, and in every way recognized said subscription 
and the said bonds as valid obligations of said county. 

Plaintiff further states that said coupons are payable at the 
Farmers’ Loan and Trust Company’s bank, in the city and State of 
New York. 

That said coupons are each for the sum of eighty dollars, dated 
September Ist, 1870, and due December 31st, 1884; that said cou- 
pons are now due and unpaid. Plaintiff says that the defendant has 

made no provision for the payment of said coupons, nor has 
51 it now, nor has it at any time, had any money in the said 

Farmers’ Loan and Trust Company’s bank subject to the 
payment of said coupons or any part thereof. 

That all the coupons in said several counts amount to the sum of 
eighteen hundred and forty dollars; that by the laws of the State 
of New York, where said coupons are payable, they draw seven per 
cent. interest per annum from their respective dates of maturity. 

Wherefore plaintiff prays’ judgment for said sum of eighteen 
hundred & forty dollars and interest thereon at the rate of seven 
per cent. per annum as herein stated and for costs of suit. 

A. J. BAKER & 
F. T. HUGHES, 
Attys for Plaintiff. 


Endorsed: “2482. Chas. Hl. Mellen vs. Scotland County. Peti- 
tion. Filed Feb. 26, 1885. A. P. Selby, clerk. Baker & Hughes, 
att'ys for pl tr.” 


Defendant's Answer. 


In the Cireuit Court of the United States for the Eastern District of 
Missouri. M’ch Term, 1885. 


a 
CHARLES H. Metuen, Plaintiff, 
vs. 


ScOTLAND CoUNTY, IN THE STATE OF Missouri, Defendant 


Now comes the defendant, by Henry A. Cunningham, its attor- 
ney, and by leave of court makes this its answer to plaintiff’s peti- 
tion : 
52 1. For answer to the first count or canse of action in 
plaintiff's petition contained defendant denies each and every 
allegation in said count in said petition contained. is 
2. For further answer to said first count or cause of action in 
plaintiff's petition contained defendant avers that it did not make 
the pretended. bond or either of the pretended coupons in said count 
described. , 
3. For further answer to said first count or cause of action in 
plaintiff's petition contained defendant avers that he is not the real 
party in interest prosecuting this action. 
53 4. For further answer to the first count of plaintiff's — pe- 
tition defendant avers that the act purporting to be an act of 
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the General Assembly of the State of Missouri, approved February 
19, 1866, entitled “An act to amend an act to incorporate the Alex- 
andria and Bloomfield Railroad Company,” approved February, 
1857, authorizing said company to change the incorporate name; 
also authorizing said company to extend said road from a point at 
or near Luray, in Clark county, Missouri, to Nebraska, a city in Ne- 
braska Territory, by way of or near Rockport, in Atchison county, 
Missouri; and also authorizing said company to adopt all or any of 


the sections of this act, the same to be binding on said railroad com- 


pany, never became a law; more especially that said act never be- 
‘ame a law in conformity to the twenty-third and twenty-fourth sec- 
tions of the IV article of the constitution of the State of Missouri, 
then in force, and that the house and senate journals of the twenty- 
third General Assembly of the state of Missouri establish said failure 
to comply with said constitutional requirements, and, moreover, that 
said pretended law is and ever has been inoperative, null, and void, 
because the said pretended law is repugnant to sections XXV, XX VII, 
and XXXII of article IV of the constitution of Missouri, adopted 
and in force from and after the 4th day of July, 1865. 


54 5 Plea. 


For further — answer to the first count of plaintiff’s — _ peti- 
tion defendant admits that on the 9th day of August, 1870, Wm. 
Dawson and Isaac Forgner, claiming to be justices of the county 
court of the county of Scotland, in the State of Missouri, did cause 
to be made upon the records of said county court, a court of record 
then and at all times since said date, composed of three members, 
an offer that if certain conditions precedent therein set forth were 
accepted and complied with the county of Scotland, in the State of 
Missouri, would subseribe two hundred thousand dollars to the cap- 
ital stock of the Missouri, lowa and Nebraska Railway Company in 
bonds of said county, and appointing one Charles Mety as trustee 
for said county to receive from the clerk of said court said bonds 
after the same might be issued and to have custody of the same, 
and as soon as the said company accepted and complied with the 
aforesaid conditions precedent to deliver said bonds to the treasurer 
or other authorized agent of said company. 

Defendant avers that all said acts were without authority of law, 
as hereinafter shown. 

Defendant avers that without any other authority or acts than as 
hereinbefore set forth said Dawson, during a vacation of the county 
court aforesaid, met with Sterling McDonald, clerk of the county 
court of said county, and signed, as presiding justice of Scotland 
county, Missouri, two hundred lithographed papers, by each of which 
the county of Scotland purported to acknowledge itself indebted to 
the Missouri, lowa and Nebraska Railway Company in thesum of one 
thousand dollars, with eight per cent. interest thereon, evidenced by 
coupons thereto annexed ; that among said COUPONS SO annexed to said 
pretended bonds then signed by said Dawson was each of the cou- 
pons in the aforesaid first count of plaintiff's — petition described ; 
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that said Sterling McDonald at the same time attested each of said 
pretended bonds over his signature as clerk of the county court of 
Scotland county, Missouri, and then made upon each of said pretended 
bonds the impression of a seal purporting to bethe “seal of Scotland 
county, Missouri,” which seal, though never adopted by any order 
entered upon the records of said court, had previously been used as 
the seal of said county court. Defendant admits that the said Me- 
Donald thereafter delivered said pretended bonds and coupons to 
one Charles Mety, who receipted for the same as trustee of Scotland 
county, Missouri, about the first of September, 1871, and who long 
thereafter delivered same to certain persons, purporting to be presi- 
dent and treasurer of the Missouri, lowa and Nebraska Railway 
Company, but defendant avers that all of said acts and orders were 
without authority of law and void, and that about the 11th day of 
September, 1871, while said Mety still had in his custody the afore- 
said pretended bonds and coupons, Levi J. Wagner and other citi- 
zens and tax-payers of said county of Scotland, in the State of 
Missouri, instituted, as plaintiffs, in the circuit court of said county 
of Scotland, in the State of Missouri, a suit against the said Charles 
Mety, William Dawson, David Bb. Cooper, and James E. Marquis, 
justices of the county court of said county; James S. Fullerton,and 
the Missouri, lowa and Nebraska Railway Company, as defendants, 
the object and purpose of which suit was to enjoin the said Mety 
from delivering said bonds or coupons or any part thereof to the 
Missouri, lowa and Nebraska Railway Company, or to any company, 
party, or person, to require the said Mety to deliver the same into 
court to be cancelled by said court, and to restrain and enjoin said 
justices of the county court of said county from appointing any 
agent to have, possess, or deliver said bonds or’coupons, or to act 
in the board of said railroad company, and to restrain said Fuller- 
ton, as treasurer of said county, from paying any of said pretended 
bonds or coupons out of any money coming to or in his hands as 
treasurer of said county, and to have said bonds and coupons and 
all orders of the said county court aforesaid relating thereto de- 
clared null and void; that said injunction was, by E. V. Wilson, 
judge of the circuit court of said county of Scotland, in the State of 
Missouri, duly granted on the twenty-first of September, 1871, and 
said Mety and others enjoined and restrained in accordance with 
the prayer of the petition as hereinbefore set forth, and said Mety 
especially enjoined and restrained from delivering any of said bonds 
or coupons to any person or corporate body; all of which said Mety 
and each of the other defendants then had due notice, and which said 
injunction was made perpetual upon the final hearing thereof as 
hereiuafter stated. 

Defendant avers that among the bonds and coupons in said suit 
of Levi J. Wagner et al. v. Charles Mety et al. involved and therein 
declared void was each of the coupons in the first count of plain- 
tills petition described, and each of the bonds from which said 
coupons were detached. 

Defendant avers that after the commencement of the aforesaid 
suit of Levi J. Wagner et al. v. Charles Mety et al., and after each of 
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the defendants therein had been served with process and volun- 
tarily appeared therein and filed in said court their answer to said 
petition of Levi J. Wagner and others therein filed, a change of 
venue was granted in said cause from the county of Scotland afore- 
said to the county of Shelby, in said State, and from the circuit court 
of said Scotland county to the circuit court of Shelby county, in said 
State of Missouri, and the plaintiffs having filed an amended _ peti- 
tion therein for the purposes and objects hereinbefore shown to have 
heen set forth in the original petition, and in addition thereto pray- 
Ing that the successors in office of said justice of the county court 
and of said treasurer of the county of Scotland might, as well 
said defendants, be forever restrained from making any orders or do- 
ing any acts tending to give currency or validity to either of said 
pretended bonds or coupons. Defendantavers that the defendants 
in said cause of Levi J. Wagner and others against Charles Mety and 
others, after having filed their answer tosaid amended petition, 
55 withdrew said answer by leave of court, and thereupon the 
defendant, The Missouri, lowa and Nebraska Railway Com- 
pany, filed a demurrer to said amended petition, and the same, 
coming on to be heard by the court, was overruled by said court; 
and the other defendants having failed to answer or demur to said 
amended petition of Levi J. Wagner and others, the same was taken 
as confessed as to them, and the defendant, The Missouri, lowa and 
Nebraska Railway Company, having declined to make further an- 
swer, but electing to stand upon the demurrer aforesaid, final judg- 
ment was rendered in the cause, and it was by the court adjudged 
that said Charles Mety be restrained and enjoined from delivering 
to the Missouri, lowa and Nebraska Railway Company or to any 
other company or persons the bonds or coupons in said suit n-i 
volved (and including the coupons herein involved and the pretended 
bonds to which thev were originally annexed); and it was further 
adjudged by said circuit court of Shelby county, in the State of Mis- 
souri, that said Charles Mety produce any and all of said bonds and 
coupons then in his possession before said court on the first day of 
the May term, A. DV. 1576, of said circuit court that the same might 
be canceled; and it was further considered, adjudged, and decreed 
by said court that the defendant, The Missouri, lowa and Nebraska 
Railway Company, be restrained and enjoined from recove ring from 
said C lis irles Mety or from any other person ac ting as age nt of said 
Scotland county the bonds or cou pons aforesaid or elther of the same: 
and it was further adjudged and decreed by said circuit court of 
Shelby county that all the bonds and coupons aforesaid (including 
sach of the coupons herein involved) were null and void by reason 
of the want of legal authority or power in the county court of Scot- 
land county aforesaid to subscribe to the capital stock of said Mis- 
souri, Iowa and Nebraska Railway Company or to issue bonds in 
payment thereof; and it was further adjudged, ordered, and decreed 
that said Missouri, lowa and Nebraska Railway Company cause all 
of the said bonds and coupons in the aforesaid amended petition of 
said Levi J. Wagner described and then in the possession of said 
company, its servalits, employe Ss, age nts, or altorne Vs, to be produced 
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before said court on the first day of the May term thereof, in the 
year 1875; and it was further considered and adjadged by said court 
that said plaintiffs recover their costs therein. One of said defend- 
ants, to wit, The Missouri, lowa and Nebraska Railway Company, 
moved the court to set aside the finding and judgment in said cause 
and grant defendants a new trial thereon, which motion was by said 
court overruled and a new trial therein refused, the final judgment 
in favor of said plaintiffs and against said defendants in said cause 
us above recited standing as the final judgment in said cause and unre- 
versed by any court of competent jurisdiction of all the matters and 
things in said suit involved, which said suit was by the defendants 
tuken by appeal from said circuit court of Shelby county, Missouri, 
to the supreme court of the State of Missouri, and the judgment and 
orders of said circuit court of Shelby county, Missouri, in said cause 
of Levi J. Wagner and others». Charles Mety and others, made final 
by the judgment and decision of said supreme court; and the de- 
fendant herein avers the fact to be that said bonds and coupons have 
never passed into circulation; that the said Mety delivered said 
bonds and coupons in defiance of the orders and decrees aforesaid to 
certain persons claiming to be president and treasurer of said Mis- 
sourl, lowa and Nebraska Railway Company, at a point beyond the 
limits of the State of Missouri,after notice of the application for in- 
junction aforesaid and after notice of the granting of a temporary 
injunction therein ; that plaintiffin this cause received the pretended 
coupons In this cause Involved after each of said coupons in the 
second count of this suit involved had been detached from the pre- 
tended bond to which it was originally annexed and after the date 
of maturity of each of said coupons and after the judgments hereinbe- 
fore recited as having been rendered in said case of Levi J. Wagner 
and others against Charles Mety and others by courts having full 
jurisdiction of all the questions therein decided. Defendant avers 
that plaintiff thus received each of said coupons in said second count 
of his amended and consolidated petition described without having 
given any good or valuable consideration for either of said coupons 
and with full actual notice of every fact in the defendant’s fourth 
plea set forth. 


Defendant avers that plaintiff and the person from whom plaintiff 


received the said coupons and each and every person. or corporate 
body in whose possession said coupons or either of them has ever 
been held received same without having given value therefor and 
with full actual notice of every fact in this defendant's fourth plea 
set forth. 


5b 6 Plea. 


Defendant, for further ariswer to said — count of plaintiff's :peti- 
tion, avers that on the 9th day of August, 1870, one William Dawson 
and one Isaac A. Forgner, claiming to be justices of the county court 
of the county of Scotland, in the State of Missouri, a court of record, 
then and at all times thereafter composed of three members, did 
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cause to be entered upon the records of said court what purported 
to be an order of said court, in words and figures as follows, viz : 
“At this day a petition was presented to the court, signed by 
Charles Mety, H. H. Downing, H. H. Montgomery, David Gwynne, 
R. P. Wayland, and divers other persons, to the number of thirteen 
hundred and sixty-five, tax-payers and residents of said county, 
praying the court to subscribe the sum of two hundred thousand 
dollars stock to the Missouri, lowa and Nebraska Railroad Company, 
payable in county bonds, due twenty-five vears from date, bearing 
interest at the rate of eight per cent. per annum, tbe interest pay- 
able semi-annually, commencing from date of completion and of 
contract on the part of said railway company. ° Now, therefore, in 
consideration of the prayer of the petitioners and in pursuance and 
by virtue of law and the power that is civen to the court to subsribe 
stock in said railway company, it is ordered by the court that the 
county of Scotland, in the State of Missouri, do hereby subscribe the 
sum of two hundred thousand dollars to the capital stock of the 
Missouri, Iowa and Nebraska Railway Company, payable in the 
bonds of said county of the denomination of one thousand dollars 
each, due twenty-five vears from the date of issue and bearing eight 
per cont. per annum, the interest payable annually in the city of 
New York, on the terms and conditions following: One hundred 
thousand dollars of said bonds to be delivered to said railway com- 
pany when said road shall have been graded, bridged, and tied and 
the track laid and the cars running through from Alexandria, Mis- 
sourl, to a permanent depot located in one-half mile of the court- 
house in Memphis, in said county, and the remaining one hundred 
thousand dollars of said bonds to be delivered to said company when 
said company shall have completed their said line of road from 
Memphis to the west or north line of said county and the cars run- 
ning over the same through said county, provided the said railread 
shall be so located as to miss the west line and strike the north line 
of said county, it shall do so at a point not exceeding four miles east 
of the northwest corner of said county: said railroad shall be so 
built and the cars running through as aforesaid within two years 
from the date of this order; otherwise this subseription shall be null 
and void; and it is ordered further that Henry M. Gorin be, and he 
is hereby, appointed agent for said county of Scotland to subscribe 
the stock of said county upon the books of said company, to repre- 
sent said county at the meetings of the stockholders of said com- 
pany, to cast the vote of said county, and receive the dividend ; and, 
in order that the interests of the people may be fully guaranteed, 
the court doth appoint as trustee Charles Mety, of said county, whose 
cuty it shall be to receive from the clerk of the county court of Scot- 
land county aforesaid the above-mentioned bonds as soon as the 
same are issued, and to have the custody of the same; and, as soon 
as the said railroad company shall have complied with the stipula- 
tions above set forth, the said trustee shall deliver the aforesaid 
bonds to the treasurer or other authorized agent of said railway com- 
pany, and shall at the same time receive from said treasurer or the 
agent of said company an equal amount in certificates of stock of 
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said railway company, which said certificates of stock the same 
trustee shall deposit in the hands of the treasurer of suid county of 
Scotland, taking his receipt for the same, which said receipt, together 
with a written report of his actions, shall be presented to the county 
court at the next meeting thereafter, and that said agent or trustee 
shall give bond in the sum of three hundred thousand dollars to the 
said county of Scotland, with security to be approved by the county 
court of said county, for the safe keeping of ‘said bonds and the 
faithful performance of said trustee; it is further ordered by the 
court that the county attorney of said county shall proceed to have 
said bonds printed or lithographed, and that the presiding justice 
of the county court of said county shall sign the same and the clerk 
of the county court of said county shall make the proper attestation 
of his signature, and that said bonds shall have annexed coupons 
attached, and the trustee aforesaid shall, when he delivers said bonds 
to said railway company, detach all, any, or all coupons for interest 
that may have passed maturity and cancel and return the same to 
the treasurer of said county when his report as aforesaid is made, 
and shall enter upon the next maturing coupons of said bonds the 
date of delivery to said company, in order that said company shall 
receive interest only from the date they are entitled to receive said 
bonds ; it is provided further that said railway company shall pay 
all the expenses of lithographing and printing said bonds. 

Defendant avers that, without any other order or authority than 
is heretofore set forth, the said William Dawson did sign (during a 
vacation of said county court), as presiding justice of Scotland county 
court, of Missouri, two hundred lithographed papers, each of which, 
excepting numbers of bond and date of countersignature and de- 
livery, was in words and figures as follows: 


57 “ $1,000. No. 5. 
“Unrrep STATES OF AMERICA. 


“Fight per cent. railroad bond. 
“County of Scotland. Twenty-five years. 


“Know all men by these presents that the county of Scotland, in 
the State of Missouri, acknowledges itself indebted to the Missouri, 
lowa & Nebraska Railway Company, a corporation existing under 
and by virtue of the laws of the States of Missouri and Iowa, formed 
by consolidation of the Alexandria and Nebraska City Railroad 
Company (formerly Alexandria and Bloomfield Railroad Company), 
of the State of Missouri, and the lowa Southern Railway Company, 
of the State of Iowa, in the sum of $1,000, which sum the said 
county hereby promises to pav to the said Missouri, lowa and Ne- 
braska Railway Company, or bearer, at the Farmers’ Loan and Trust. 
Company, New York, on the thirty-first day of December, A. D. 
1895, together with interest thereon from the thirty-first day of: 
December, 1870, at the rate of eight per cent. per annum, which 
interest shall be payable annually, in the citv of New York, on the 
thirty-first day of December in each year as the same shall become 
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due, on the presentation of the coupon hereto annexed, this bond 
being issued under and pursuant to an order of the county court of 
said Scotland county for subscription to the stock of the Missouri, 
lowa and Nebraska Railway Company, as authorized by an act of 
the General Assembly of the State of Missouri, entitled ‘An act to 
incorporate the Alexandria and Bloomfield Railroad Company,’ 
approved February 9, 1857. 

“In testimony whereof the said county of Seotland has executed 
this bond by the presiding justice of the county court of said county, 
under the order of said court, signing his name thereto, and the 
clerk of said court, under the order thereof, attesting the same and 
affixing thereto the seal of said court. 

“This done at the town of Memphis, in the county of Scotland, 
in the State of Missouri, this first day of September, A. D. 1870. 

“WILLIAM DAWSON, 
“Presiding Justice of the County Court of Scotland County, Mo. 


“Attest: 
“fseat.] STERLING McDONALD, 
“¢@ lerk: of the County (yvurt of Scotland ( ounty, Mo. 


“ Countersigned and delivered this —. 
: fe mn ister,” 
58 That to said bonds were attached lithographed interest 

coupons, which, excepting dates and numbers, were in words 
and figures as follows: 


“ $80, Mempenuis, Mo., Sept. 1, 1870. 
“The county of Scotland, State of Missouri, will pay to the bearer, 
on Dee. 31, 187-, at the Farmers’ Loan and Trust Company, in New 
York, eighty dollars, being one year’s interest on bond No. — for 
$1,000. 
“S. McDONALD, 
- County Clerk.” 


That after said Dawson, styling himself presiding justice of the 
Scotland county court, of Missouri, had signed each of said bonds, 
one Sterling McDonald, who had previously been elected clerk of 
the county court of the county aforesaid, signed-each of said papers 
as clerk of Scotland county court of Missouri, and made upon each of 
said bonds the impression of a seal purporting to be the seal of Scot- 
land county court of Missouri, which seal had never been adopted 
by such court by any order entered upon its records; that there- 
after, about September Ist, 1871, said McDonald delivered said pre- 
tended bonds and the lithographed coupons thereto then annexed, 
including among samme each and every coupon in the 2nd count of 
plaintiff’s petition described, to one Charles Mety, who receipted 
for same. styling himself therein “ trustee of Scotland county, Mis- 
souri.” Defendant avers that, although no subscription had ever 
been made by this defendant to the capital stock of the Alexandria 
and Bloomfield Railroad Company or any other railroad company, 
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and although no part of the route of the Alexandria and Bloomfield 
Railroad Company was then in or through any part of said Scotland 
county, but,on the contrary, had been, in 1864, in due form of law, 
by said Alexandria and Bloomfield Railroad Company, permanently 
located beyond the limits of said Scotland county; and although 
suid proposed subscription by the said Dawson and Forgner, justices 
of the county court aforesaid, in the name of this defendant, had 
never been accepted or the conditions or terms thereof complied 
with by said Missouri, lowa and Nebraska Railway Company, and 
although there was no corporation known as the Alexandria and 
Nebraska City Railway Company, nor was such pretended corpora- 
tion formerly the Alexandria and Bloomfield Railroad Company ; 
and although there was no lawful corporation known as the lowa 
Southern Railway Company, and although the Missouri, lowa and 
Nebraska Railway Company was not a corporation existing under 
or by virtue of the laws of the States of Missouri and Iowa, and al- 
though there never was a lawful consolidation of said’ pretended 
corporations, as alleged in said bonds, and although said bonds were 
lithographed and made to contain said recitals, by order only of F. 
M. Drake, and although said bonds were not actually printed until 
the year 1871 and were signed by said Dawson and McDonald long 
after the date inserted in said bonds, the said Mety, without other 


authority than the aforesaid entry, did, about the twenty-fifth of 


September, 1871, and the eleventh of December, 1871, deliver the 
aforesaid pretended bonds and coupons to certain persons, purport- 
ing to be president and treasurer of the Missouri, lowa and Nebraska 


Railway Company, in exchange for utterly worthless certificates of 


shares of stock purporting to have been issued by said company to 
this defendant. : 

That before said Mety, as trustee, thus delivered said bonds at the 
dates aforesaid he wrote upon the face of each of said bonds num- 
bered from 1 to 100 the words “ Countersigned and delivered this 
the 21st of September, 1871,” and upon each of said bonds numbered 
from 101 to 200, inclusive, the words “ Countersigned and delivered 
December 11, 1871;” that after the making of the order aforesaid 
as entered upon the records of the county court of Scotland county 
and after said bonds had reached the hands of said trustee, but before 
the delivery of either of said bonds or coupons, the said Missouri, 
Iowa and Nebraska Railroad Company executed and delivered to a 
trustee In said mortgage named a mortgage to secure negotiable 
bonds to the amount of six millions of dollars upon all the stock 
and property or franchises, present or prospective, of said railroad 
company; that the immediate effect of said mortgage was to render 
the said common stock of said railroad company utterly valueless ; 
but this defendant avers that neither the said county court of the 
county of Scotland, nor the justices thereof, nor the said Dawson nor 
McDonald, nor the said Mety, in any of the various orders or acts 
hereinbefore described, were the agents of this defendant, but that 
all of said acts and orders and all of the aforesaid pretended bonds 
and coupons are absolutely null and void, because no part of the 
route of the Missouri, lowa and Nebraska Railway or of the Alexan- 
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dria and Bloomfield Railroad Company at the respective dates of 
said orders or acts was within the county of Scotland, in the State 
of Missouri; because at no time prior or subsequent to the dates of 
either of said orders or acts or at or prior or subsequent to the dates 
of the execution or delivery of said pretended bonds, or the accept- 
ance by said Mety of said worthless certificates of stock, did the 
county court of the county of Scotland, in the State of Missouri, cause 
any election to be held in said county to ascertain the sense of the 
tax-payers of said county as to anv subscription to the capital stock 
of the Missouri, lowa and Nebraska Railway Company or of any 
other company. or to ascertain the sense of said tax-payers as to 
whether any such subscription should be paid by issue of county 
bonds or by taxation, or for or against paying any such subscription 
by direct taxation; because at no time at any election ever held in 
said county of Scotland have a majority of or any of the resident 
voters of said county of Seotland, in the State of Missouri, voted in 
favor of any subscription by said county or by the county court of 
said county to the capital stock of the Missouri, lowa and Nebraska 
Railway Company or of any other company ; because at no election 
(whether general or special election) ever held therein have two- 
thirds of the qualified voters of said county of Scotland, in the State 
of Missouri, ever assented to any subscription of stock by or to any 
loan of the credit of said county of Scotland to. the Missouri, lowa 
and Nebraska Railway Company or the Alexandria and Bloomfield 
Railroad Company ; because the county court of said county of Scot- 
land has never at any time ordered any election to be held in said 
county of Scotland, in the State of Missouri, for the purpose of ascer- 
taining the sense of the tax-pavers thereof, or in order to obtain the 
assent of two-thirds of the qualified voters of said county, or a ma- 
jority of the resident voters of said county, to any of the acts or 
orders hereinbefore described. Defendant avers that plaintiff. re- 
ceived each of the several coupons in the — count of his — petition 
declared upon after the same had been detached from the pretended 
bonds hereinbefore described and after the dates of maturity of each 
of said coupons. Defendant avers that neither the plaintiff nor any 
other person or corporate body from whom he received the coupons 
aforesaid ever became the holder thereof by giving any valuable 
consideration, and that no individual or corporate body ever paid 
any valuable consideration to anybody for either of said coupons or 
the pretended bonds to which they were originally annexed, and 
that the plaintiff and the persons or corporate bodies from whom he 
received said coupons, and every person or corporate body ever 
holding either of the coupons or bonds aforesaid, had, since the oc- 
currence thereof, actual as well as constructive notice of every fact 
in this defendant’s — plea alleged. 
59 if 
For further answer to the second count of plaintiff’s petition 
defendant avers that the act purporting to be an act of the Gen- 
eral Assembly of the State of Missouri approved February 19, 
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1866, entitled “An act to amend an act to incorporate the Alex- 
andria and Bloomfield Railroad Company,” approved February, 
1857, authorizing said company to change the incorporate name ; 
also authorizing said company to extend said road from a point at 
or near Luray, in Clarke county, Missouri, to Nebraska, a city in 
Nebraska Territory, by way of or near Rockport, in Atchison county, 
Missouri, and also authorizing said company to adopt all or any of 
the sections of this act, the same to be binding on said railroad com- 
pany, never became a law; more especially that said act never 
became a law in conformity to the twenty-third and twenty-fourth 
sections of the IV article of the constitution of the State of Mis- 
souri, then in force, and that the House and Senate journals of the 
twenty-third General Assembly of the State of Missouri establish 
said failure to comply with said constitutional requirements; and, 
moreover, that said pretended law is and ever has been inoperative, 
null, and void because the said pretended law is repugnant to sec- 
tions XXV, XXVIII, and XXXII of Article IV of the constitution 
of Missouri, adopted and in force from and after the 4tb day of July, 
1865. 


60 8 Plea. 


For further — answer to the second count of plaintiff’s — petition 
defendant admits that on the 9th day of August, 1870, Wm. Dawson 
and Isaac Forgner, claiming to be justices of the county court of the 
county of Scotland, in the State of Missouri, did cause to be made 
upon the records of said county court, a court of record then and at 
all times since said date, composed of three members, an offer that 
if certain conditions precedent therein set forth were accepted and 
complied with the county of Scotland, in the State 6f Missouri, Would 
subscribe two hundred thousand dollars to the capital stock of the 
Missouri, lowa and Nebraska Railway Company in bonds of said 
county, and appointing ene Charles Mety as trustee for said county 
to receive from the clerk of said court said bonds after the same 
might be issued, and to have custody of the same, and as soon as the 
sald company accepted and complied with the aforesaid conditions 
precedent to deliver said bonds to the treasurer or other authorized 
agent of said company. 

Defendant avers that all said acts were without authority of law. 

Defendant avers that without any other authority or acts than as 
hereinbefore set forth said Dawson, during a vacation of the county 
court aforesaid, met with Sterling McDonald, clerk of the county 
court of said county, and signed as presiding justice of Scotland 
county, Missouri, two hundred lithographed papers, by each of which 
the county of Scotland purported to acknowledge itself indebted to 
the Missouri, Iowa and Nebraska Railway Company in the sum of 
one thousand dollars. with eight per cent. interest thereon, ‘evi- 
denced by coupons thereto annexed ; that among said coupons so 
annexed to said pretended bonds then signed by said Dawson was 
each of the coupons in the aforesaid second count of plaintiff's — 
petition described ; that said Sterling McDonald at the same time 
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attested each of said pretended bonds over his signature as clerk of 
the county court of Scotland county, Missouri, and then made upon 
each of said pretended bonds the impression of a seal purporting to 
be the “ seal of Scotland county, Missouri,” which seal, though never 
adopted by any order entered upon the records of said court, had 
previously been used as the seal of said county court. Defendant 
admits that the said McDonald thereafter delivered said pretended 
bonds and coupons to one Charles Mety, who receipted for the same, 
as trustee of Scotland county, Missouri, about the first of September, 
1871, and who long thereafter delivered same to certain persons, pur- 
porting to be president and treasurer of the Missouri, lowa and Ne- 
braska Railway Company, but defendant avers that all of said acts 
and orders were without authority of law and void, and that about 


the 11th day of September, 1871, whilst said Mety still had in his 


custody the aforesaid pretended bonds and coupons, Levi J. Wagner 
and other citizens and tax-payers of said county of Scotland, in the 
State of Missouri, instituted, as plaintiffs, in the circuit court of said 
county of Scotland, in the State of Missouri, a suit against the said 
Charles Mety, William Dawson, David B. Cooper, and James E. 
Marquis, justices of the county court of said county, James 8. Ful- 
lerton, and the Missouri, lowa and Nebraska Railway Company, as 
defendants, the object and purpose of which suit was to enjoin the 
said Mety from delivering said bonds and coupons or any part 
thereof to the Missouri, lowa and Nebraska Railway Company, or 
to any company, party, or person, to require the said Mety to deliver 
the same into court to be cancelled by said court, and to restrain 
and enjoin said justices of the county court of said county from ap- 
pointing any agent to have, possess, or deliver said bonds or coupons, 
or to act in the board of said railroad company, and to restrain said 
Fullerton, as treasurer of said county, from paying any of said pre- 
tended bonds or coupons out of any money coming to or in. his 
hands as treasurer of said county, and to have said bonds and cou- 
pons and all orders of the said county court aforesaid relating thereto 
declared null and void ; that said injunction was, by E. V. Wilson, 
judge of the circuit court of said county of Scotland, in the State of 
Missouri, duly granted on the twenty-first of September, 1871, and 
said Mety and others enjoined and restrained in accordance with the 
prayer of the petition as hereinbefore set forth, and said Mety espec- 
lally enjoined and restrained from delivering any of said bonds or 
coupons to any person or corporate body, all of which said Mety and 
each of the other defendants then had due notice, and which said 
injunction was made perpetual upon the final hearing thereof, as 
hereinafter stated. 

Defendant avers that among the bonds and coupons in said suit 
of Levi J. Wagner et al. v. Charles Mety et al. involved and therein 
declared void was each of the coupons in the — count of plaintiff’s 
petition described and each of the bonds from which said coupons 
were detached. 

Defendant avers that after the commencement of the aforesaid 
suit of Levi J. Wagner et a/v. Charles Mety ef al., and after each of 
the defendants therein bad been served with process and vo‘unta- 
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rily appeared therein and filed in said court their answer to said 


petition of Levi J. Wagner and others therein filed, a change of 


venue was granted in said cause from the county of Scotland afore- 
said to the county of Shelby, in said State, and from the circuit 
court of said Scotland county to the cireuit court of Shelby county, 
in said State of Missouri; and the plaintiffs having filed an amended 
petition therein for the purposes and objects hereinbefore shown to 
have been set forth in the original petition, and in addition thereto 
praying that the successors in office of said justices of the county court 
and of said treasurer of the county of Scotland might, as well as said 
defendants, be forever restrained from making any orders or doing 
any acts tending to give currency or validity to either of said pre- 
tended bonds or coupons, defendant avers that the defendants in said 
cause of Levi J. Wagner and others against Charles Mety and others, 

after having filed their answer to said amended petition, 
61 withdrew said answer by leave of court; and thereupon the 

defendant, The Missouri, lowa and Nebraska Railway Com- 
pany, filed a demurrer to said amended petition, and the same com- 
ing on to be heard by the court was overruled by said court; and 
the other defendants having failed to answer or demur to said 
amended petition of Levi J. Wagner and others, the same was taken 
as confessed as to them,and the defendant, The Missouri, lowa and 
Nebraska Railway Company, having declined to make further an- 
swer, but electing to stand upon the demurrer aforesaid, final judg- 
ment was rendered in the cause, and it was by the court adjudged 
that said Charles Mety be restrained and enjoined from delivering 
to the Missouri, lowa and Nebraska Railway Company, or to any 
other company or persons, the bonds or coupons in said suit in- 
volved (and including the coupons herein involved and the pre- 
tended bonds to which they were originally annexed); and it was 
further adjudged by said circuit court of Shelby county, in the State 
of Missouri, that said Charles Mety produce any and all of said 
bonds and coupons then in his possession before said court on the 
first day of the May term, A. D. 1875, of said circuit court that the 
same might be canceled; and it was further considered, adjudged, 
and decreed by said court that the defendant, The Missouri, lowa 
and Nebraska Railway Company, be restrained and enjoined from 
recovering from said Charles Mety, or from any other person acting 
as agent of said Scotland county, the bonds or coupons aforesaid, or 
either of same; and it was further adjudged and decreed by said 
circuit court of Shelby county that all the bonds and coupons afore- 
said (ueluding each of the coupons herein involved) were null and 
vold by reason of the want of legal authority or power in the county 
court of Scotland county aforesaid to subscribe to the capital stock 
of said Missouri, lowa and Nebraska Railway Company, or to issue 
bonds in payment thereof; and it was further adjudged, ordered, and 
decreed that said Missouri, lowa and Nebraska Railway Company 
cause all of the said bonds and coupons in the aforesaid amended 
petition of said Levi J. Wagner deseribed, and then in the ppos- 
session of said company, its servants, employés, agents, or attorneys, 
tu be produced before said court on the first day of the May term 
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thereof, in the vear 1875; and it was further considered and ad- 
judged by said court that said plaintiffs recover their costs therein. 
One of the said defendants, to wit, The Missouri, lowa and Nebraska 
Railway Company, moved the court to set aside the finding and 
judgment in said cause and grant defendants a new trial thereon, 
which motion was by said court overruled and a new trial therein 
refused, the final judgment in favor of said plaintiffs and against 
said defendants in said cause as above recited, standing as the final 
judgment i in said cause and unreversed by any court of competent 
jurisdiction of all the matters and things in said suit involved, 
which said suit was by the defendants taken by appeal from said 
circuit court of Shelby county, Missouri, to the supreme court of the 
State of Missouri, and the judgment and orders of said circuit court 
of Shelby county, Missouri, in said cause of Levi J. Wagner and 
others v. Charles Mety and others, made final by the judgment and 
decision of said supreme court; and the defendant herein avers the 
fact to be that said bonds and coupons have never passed into cir- 
culation; that the said Mety delivered said bonds and coupons, in 
defiance of the orders and decrees aforesaid,to certain persons, claim- 
ing to be president and treasurer of said Missouri, lowa and Ne- 
braska Railway Company, at a point beyond the limits of the State 
of Missouri, after notice of the application for injunction aforesaid, 
and after notice of the granting of a temporary. injunction therein ; 
that plaintiff in this cause received the pretended coupons in this 
cause involved after each of said coupons in the second count of this 
suit involved had been detached from the pretended bond to which 
it was originally annexed, and after the date of maturity of each of 
said coupons, and after the judgments hereinbefore recited as hev 
ing been rendered in said case of Levi J. Wagner and others against 
Charles Mety and others by courts having full jurisdiction of all the 
questions therein decided. Defendant avers that plaintiff thus.re- 
ceived each of said coupons in said second count of his amended 
and consolidated petition described without having given any good 
or valuable consideration for either of said coupons and with full 
actual notice of every fact in the defendant’s plea set forth. 

Defendant avers that plaintiff and the person from whom plaintiff 
received the said coupons, and each and every person or corporate 
body in whose possession said coupons or either of them has ever 
been held, received same without having given value therefor and 
with full actual notice of eve ry fact in this defendant’s fourth plea 
set forth. 

Wherefore defendant asked to be dismissed with his costs in this 
behalf incurred. 

HENRY A. CUNNINGHAM, 
Att'y for Defendant. 


Endorsed: “ No. 2482. Charles H. Mellen vs. Scotland county. 
Defendant’s answer. Filed Mar. 18,1885. A.P.Selby,clerk. Henry 
A. Cunningham, att’y for defendant.’ 
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62 Replication. 


In the United States Circuit Court for the Eastern District of Missouri. 
March Term, 1885. 


Cuaries H. Metcen, PI’ff, vs. Scortanpn County, Def't. 


Plaintiff, for replication to the third defense in defendant’s answer, 
says that he is the real party in interest prosecuting this action. 

Plaintiff, for replication to the fourth defense in defendant’s an- 
swer, denies each and every allegation thereof. 

Plaintiff, for replication to the fifth and eighth defenses of defend- 
ant’s answer, says that he has no knowledge or information sufficient 
to form a belief as to whether Levi J. Wagner and other citizens of 
Scotland county named in said fifth defense as plaintiffs instituted 
suit in the circuit court of Scotland county against Charles Mety and 
the other persons and corporations named in said fifth defense as de- 
fendants for the purpose in said fifth defense set forth and described, 
or whether any proceedings were had or orders made or judgment 
rendered in said cause, either in said circuit court or any other court, 
or whether such proceedings, judgment, or orders were appealed from 
to the supreme court of Missouri, or whether if so appealed the same 
were by said supreme court affirmed; wherefore plaintiff demands 
strict proof of all said allegations. 

For further replication to said fifth and eighth defenses of 
63 said answer plaintiff denies that said bonds and coupons have 
never passed into circulation. 

For further replication to the fifth and eighth defenses of de- 
fendant’s answer plaintiff says that he has no knowledge or infor- 
mation sufficient to form a belief as to whether said Mety delivered 
said bonds and coupons in defiance of the orders and decrees in said 
fifth count mentioned to certain persons claiming to be president 
and treasurer of said Missouri, lowa and Nebraska Railway Com- 
pany, at a point beyond the limits of the State of Missouri or else- 
where, after notice of the application for injunction or after notice of 
the granting of a temporary injunction therein ; wherefore he de- 
mands strict proof thereof. 

For further replication to the fifth and eighth defenses of defend- 
ant’s answer plaintiff denies that he received the coupons sued on 
and became the owner thereof after said coupons had been detached 
from the bonds with which they had been issued, or that he or those 
under whom he holds said coupons acquired the same without con- 
sideration, or that he or those under whom he claims had notice of 
the matters pleaded in said fifth defense ; but, on the contrary, plain- 
tiff avers that he and those under whom he claims title to said cou- 
pons purchased the same for value before maturity, relying upon 
the declarations in the bonds to which the said coupons were at- 
tached, and without notice of any matters pleaded in defendant’s 
said third amended-answer. 

Plaintiff, for replication to the sixth defense of defendant’s third 
ainended answer, says that he has no knowledge or information suf- 
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ficient to form a belief as to whether the order set forth in said sixth 
defense was ever made by the county court of Scotland county, 

64 or whether said bonds were issued without any other order 
or authority. 

For furtber replication to said sixth defense plaintiff says that he 
has no knowledge or information sufficient to form a belief as to 
whether the Alexandria and Bloomfield Railroad Company located 
its route beyond the limits of Scotland county. Plaintiff says the 
subscription of defendant was accepted and the conditions and terms 
thereof complied with by said Missouri, lowa and Nebraska Railway 
Company. 

For further replication to said sixth defense plaintiff says that 
there was a corporation known as the Alexandria and Nebraska 
City Railroad Company, which was formerly the Alexandria and 
Bloomfield Railroad Company, and there was a lawful corporation 
known as the Iowa Southern Railway Company, and the Missouri, 
lowa and Nebraska Railway Company was and is a corporation 
existing under and by virtue of the laws of the States of Missouri 
and Iowa, the same being the Alexandria and Bloomfield Railway 
Company and Iowa Southern Railway Company, consolidated, and 
the route of which, at the date of the subscription and issuance of 
said bonds, lay and still lies through Seotland county. 

Plaintiff, for further replication to said sixth defense, says that he 
has no knowledge or information sufficient to form a belief as to 
when said bonds were printed,signed, and delivered other than such 
knowledge and information as he received from the recitals of said 
bonds, and that said bonds recite upon their face that they were 
issued September Ist, 1870, and countersigned and delivered Sep- 
tember 20th 1871. 

For further replication to said sixth defense, plaintiff denies that 

he received the coupons sued on and became the owner thereof 
65 after said coupons had been detached trom the bonds with 

which they were issued, or that he or those under whom he 
holds said coupons acquired the same without consideration, or that 
he or those under whom he claims had notice of the matters 
pleaded in*said sixth defense; but, on the contrary, plaintiff avers 
that he and those under whom he claims title te said coupons pur- 
chased the same for value hefore maturity, relying on the declara- 
tions in the bonds to which the said coupons were attached and 
without noticeof any of the matters pleaded in defendant’s said third 
amended answer. 

For replication to the seventh defense in defendant’s said answer 
plaintiff denies each and every allegation thereof. 

BAKER & HUGHES anp 
J. H. OVERALL, 
Attys for PL’ ff. 


Endorsed : “2482. Chas. H. Mellen vs. Scotland county. Rephi- 
eation. Filed March 21, 1885. <A. P. Selby, clerk. Baker & 
Hughes and J. H. Overall, att’ys for pl'ff.” 
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The record in ease No 2456, of First National Bank of Warsaw 
against Scotland county, is in the words and figures following to 
wit: 


Record in C18e of First Ndioaw! Bink of Warsaw vs. Scotland Co. 
Petition. 


In the Cireuit Court of the United States for the Eastern District of 
Missouri. March Term, A. D. 1885. 


Finst NationaL BANK oF Warsaw, Plaintiff, 
66 against 
Tur County oF ScoTLaND, IN THE STATE OF Missouri, 
Defendant. 


Plaintiff states that it is and has been for a long time a corpora- 
tion organized and existing under the laws of the United States re- 
lating to national banks, and located and doing a general banking 
business at, and is a resident and citizen of, the city of Warsaw, in 
the State of Illinois, and defendant is an organized county in the 
State of Missouri and a citizen of said State. 

Plaintiff, for cause of action, states that it is the holder and owner 
of the twenty-three (23) of the fourth maturing coupons herewith 
tiled, detached from bonds number (sixteen) 16, 17, 18, 65, 64, 65, 66, 
67, 68, 69, 70, 190, 75, 189, S81, 188, 82, 97,98, 187, 100, 199, 290, said 
bonds being for one thousand dollars each. 

Plaintiff further states that said bonds were of a series of two hun- 
dred of the same denomination, all of which were issued and deliv- 
ered by said county of Scotland to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county had 
subscribed to the said railway company under and by virtue of an 
act of the General Assembly of the State of Missouri, entitled an act 
to incorporate the Alexandria and Bloomfield Railroad Company, 
approved February 9th, 1857. 

Plaintiff further states that said General Assembly of said State of 

Missouri afterwards passed and approved an amendatory act 
67 thereto, entitled An act to amend an act entitled An act to in- 

corporate the Alexandria and Bloomfield Railroad Company, 
approved February 9th, 1857, authorizing said company to change 
the incorporate name; also authorizing said company to extend 
said road from a point at or near Luray, in Clarke county, Missouri, 
to Nebraska city, in Nebraska Territory, by way of or near Rock- 
port, Atchison county, Missouri, and also authorizing said com- 
pany to accept all or any of the sections of this act, the same to be 
binding on said railroad company, which was duly approved b ‘ebru- 
ary 19th, LS66. 

Plaintiff farther states that thereafter said Alexandria and Bloom- 
field Railroad Company duly accepted the first section of said 
amendatory act and changed its incorporate name to that of the 
Alex candria and Nebraska City railroad. 


er. 
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Plaintiff further states that said Alexandria and Nebraska City 
Railroad Company afterwards, to wit, on or about the — day of 
May, A. D. 1870, under authority of law, duly consolidated its capi- 
tal stock with that of the Iowa Southern Railway Company, a cor- 
poration existing under the laws of the State of lowa; that by the 
articles of said consolidation the name of said consolidated company 
became and was the Missouri, lowa and Nebraska Railway Com- 
pany, the same company to which said defendant made the said 
subscription of stock. 

Plaintiff further states that after said county had issued and de- 
livered said bonds in payment of the subse ription of stock aforesaid 
the said county caused to be levied and collected the next year there- 
after a tax sufficient to meet and pay off the first year’s interest, 
and out of said tax did pay off said interest, and did levy and collect 

taxes in other succeeding years and appropriate the same in 
68 payment of such accruing interest, and did buy in and 

compromise a large number of said bonds, and did compro- 
mise a large number and issue other bonds of said county in pay- 
ment thereof; that said county took and retained the said stock and 
voted it by its duly authorized agent at the annual and other meet- 
ings of said railway company, and ever retained and fully appro- 
priated said stock to its own use and benefit, and in every way 
recognized said subscription and the said bonds as valid obligations 
of said county. 

Plaintiff further states that said coupons are payable at the 
Farmers’ Loan and Trust Company’s bank, in the city and State of 
New York. 

That said coupons are each for the sum of eighty dollars, dated 
September Ist, 1870, and due Deceinber 3lst, 1874; that said cou- 
pons are now due and unpaid. Plaintiffsays that the defendant has 
made no provision for the payment of said coupons, nor has it now 
nor has it atany time had any money in thesaid Farmers’ Loan and 
Trust Company’s bank subject to the payment of said coupons or any 
part thereof. 


ond Count. 


Plaintiff, for further cause of action, states that itis the holder and 
owner of the ten (10) thirteenth maturing coupons herewith filed 
and detached from bonds number 16, 17, 18, 63, 64, 65, 66, 100, 199, 
200, each of said bonds being for one thousand dollars. 

Plaintiff further states that said bonds were of a series of two hun- 
dred of the same denomination, all of which were issued and deliv- 

ered by said county of Scotland to the Missouri, lowa and Ne- 
9 braska Railway Company in payment for stock which the 

said county had subscribed to the said railway company under 
and by virtue of an act of the General Assembly of the State of Mis- 
souri, entitled An act to incorporate the Alexandria and Bloomfield 
Railroad Company, approved February 9th, 1857. 

Plaintiff further states that said General Assembly of said State of 
Missouri afterwards passed and approved an amendatory act thereto, 
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entitled An act to amend an act entitled An act to incorporate the 
Alexandria and Bloomfield Railroad Company, approved February 
9th, 1557, authorizing said company to change the incorporate name; 
also authorizing said company to extend said road from a point at 
or near Luray, in Clarke county, Missouri, to Nebraska City, in Ne- 
braska Territory, by way of or near Rockport, Atchison county, 
Missouri, and also authorizing said company to accept all or any of 
the sections of this act, the same to be binding on said railroad com- 
pany, Which was duly approved February 19th, 1866. 

Plaintiff further states that thereafter said Alexandria and Bloom- 
field Railroad Company duly accepted the first section of said 
amendatory act and changed its incorporate name to that of the 
Alexandria and Nebraska City Railroad. 

Plaintiff further states that said Alexandria and Nebraska City 
Railroad Company afterwards, to wit, on or about the — day of 
May, A. D. 1870, under authority of law, duly consolidated its capi- 
tal stock with that of the Iowa Southern Railw: ay Company, a cor- 
poration existing under the laws of the State of Iowa; that by the 
articles of said consolidation the name of said consolidated company 
became and was the Missouri, lowa and Nebraska Railway Com- 
pany, the same company to which said defendant made the said 

subscription of stock. 
70 Plaintiff further states that after said county had issued 

and delivered said bonds in payment of the subscription of 
stock aforesaid the said county caused to be levied and collected the 
next year thereafter a tax sufficient to meet and pay off the first 
year’s interest, and out of said tax did pay off said interest, and did 
levy and collect taxes in other succeeding vears and appropriate the 
same In payment of such accruing interest, and did buy in and com- 
promise a large number of said bonds, and did compromise a large 
number and issue other bonds of said county in payment thereof ; 
that said county took and retained the said stock and voted it by its 
duly authorized agent at the annual and other meetings of said rail- 
way company, and ever retained and fully appropriated said stock 
to its own useand benefit, and in every way recognized said subscrip- 
tion and the said bonds as valid obligations of said county. 

Plaintiff further states that said coupons are pay: able at the 
Farmers’ Loan and Trust Company’s bank, in the city and State of 
New York. 

That said coupons are each for the.sum of eighty dollars, dated 
September Ist, 1870, and due December 31st, 18—; that said cou- 
pons are how due and unpaid. Plaintiff says that the defendant has 
made no provision for the payment of said coupons, nor has it now 
nor has it at any time had any money in the said Farmers’ Loan 
and Trust Company’s bank subject to the payment of said coupons 
or any part thereof. 


Plaintiff states that the total amount due on said coupons is two 
thousand six hundred and forty dollars ($2,640.00); that by the laws 
of the said State of New York said coupons draw seven per cent. in- 
terest per annum from maturity. 
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Wherefore plaintiff demands judgment for said sum of 
71 $2,640.00, together with seven per cent. interest thereon from 
the maturity of each of said coupons, and for costs of suit. 
ir. T. HUGHES anp A. J. BAKER, 
Att’ys for PUFf. 


Endorsed : “ No. 2456. First National Bank of Warsaw vs. Scot- 
land County. Petition. Filed Dec. 24,1884. A. P. Selby, clerk.” 


Defendant's Answer. 


In‘the Cireuit Court of the United States for the Eastern District of 
Missouri. M’ch Term, 1885. 


First NaTIONAL BANK or Warsaw, Plaintiff, ) 
vs » No. 2456. 


ScoTLAND CouNTY, IN THE STATE OF Missourt, Defendant. } 


Now comes the defendant, by Henry A. Cunningham, its attor- 
ney, and by leave of court makes this its answer to plaintiff's peti- 
tion : 

1. For answer to the first count or cause of action in plaintiff's 
petition contained defendant denies each and every allegation in 
said count in said petition contained. 

| 2. For further answer to said first count or cause of action 

72 in plaintiff's petition contained defendant avers that it did 

not make the pretended bond or either of the pretended 
coupons in said count described, 

3. For further answer to said first count or cause of action in 
plaintiff’s petition contained defendant avers that he ts not the real 
party in interest prosecuting this action. 

4. For further answer to said first count of plaintiff’s petition 
defendant avers that plaintiff cannot maintain its acticn upon either 
of the twenty-three fourth maturing coupons therein declared upon, 
because heretofore, about the year 1878, each of said pretended cou- 
pons was sued upon and filed in this court in a case numbered 1153, 
of William Hill, plaintiff, vs. Scotland County, defendant, and that 
thereafter, on the 22nd of April, 1880, each of said coupons was 
merged in a final judgment by this court rendered in consolidated 
eases numbered 1153 and 1287, in favor of said William Hill against 
this defendant, which final judgment of this court, thus in aue form 
made and entered upon its records, had not been at the date of the 
institution of this suit in anywise modified or altered by any order 
or mandate made part of the records of this court, but, in so far as 
may be made manifest from said records of this court, did at the 
date of the institution of this suit appear to be in full force and 
effect. 

5. For further answer to the first count of plaintiff’s petition de- 
fendant avers that the act purporting to be an act of the General 
Assembly of the State of Missouri, approved February 19, 1866, 
entitled “An act toamend an act to incorporate the Alexandria and 
Bloomfield Railroad Company,” approved February, 1857, author- 
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izing said company to change the incorporate name; also 
i3 authorizing said company to extend said road from a point 

at or near Luray, in Clarke county, Missouri, to Nebraska, a 
city in Nebraska Territory, by way of or near Rockport, in Atchison 
county, Missouri, and also authorizing said company to adopt all or 
any of the sections of this act, the same to be binding on said rail- 
road company, never became a law; more especially that said act 
never became a law in conformity to the twenty-third and twenty- 
fourth sections of the IV article of the constitution of the State of 


Missouri, then in force, and that the House and Senate journals of 


the twenty-third General Assembly of the State of Missouri establish 
suid failure to comply with said constitutional requirements, and, 
moreover, that said pretended law is and ever has been inoperative, 
null, and void, because the said pretended law is repugnant to sec- 
tions XXV, XXVIII, and XAAXII of article [V of the constitution 
of Missouri, adopted and in force froin and after the 4th day of July, 
(1865. 

6. For answer tothe second count or cause of action in plaintiff's 
petition contained defendant denies each and every allegation in 
said count in said petition contained. 

7. For further answer to said second count or cause of action in 
plaintiff's petition contained defendant avers that it did not make 
the pretended bond or either of the pretended coupons in said count 
described. 

8. For further answer to said second count or cause of action in 
plaintiff's petition contained defendant avers that he is not the real 
party in Interest prosecuting this action. 

9. For further answer to the second count of plaintiff's petition 

defendant avers that the act purporting to be an act of the 
74 General Assembly of the State of Missouri, approved Kebru- 

ary 19, 1866, entitled “An act to amend an act to incorporate 
the Alexandria and Bloomfield Railroad Company,” approved Feb- 
ruary, 1857, authorizing said company to change the incorporate 
name; also authorizing said company to extend said road from a 
point at or near Luray, in Clarke county, Missouri, to Nebraska, a 
city in Nebraska Territory, by way of or near Rockport, in Atchison 
county, Missouri, and also authorizing said company to adopt all 
or any of the sections of this act, the same to be binding on said 
railroad company, never became a law; more especially that said 
act never became a law in conformity to the twenty-third and twenty- 
fourth sections of the IV article of the constitution of the State of 
Missouri, then in force; and that the House and Senate journals of 
the twenty-third General Asserably of the State of Missouri establish 
said failure to comply with said constitutional requirements ; and, 
moreover, that said pretended law is and ever has been inoperative, 
nall, and void, because the said pretended law is repugnant te sec- 
tions XXV, XXVII, and XXXII of article IV of the constitution of 
Missouri, adopted and in force from and after the 4th day of July, 
1560. : 
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7) 10 Plea. 

Defendant, for further answer to said 2nd count of plaintiff’s peti- 
tion, avers that on the 9th day of August, 1870, one William Daw- 
son and one Isaac A. Forgner, claiming to be justices of the county 


court of the county of Scotland, in the State of Missouri, a court of 


record then and at all times thereafter composed of three members, 
did cause to be entered upon the records of said court whai pur- 
ported to be an order of said court, in words and figures as follows, 
Viz: 

“At this day a petition was presented to the court, signed by 
Charles Mety, H. H. Downing, H. H. Montgomery, David Gwynne, 
R. P. Wayland, and divers other persons, to the number of thir- 
teen hundred and sixty-five tax-payers and residents of said county, 
praving the court to subscribe the sum of two hundred thou- 
sand dollars stock to the Missouri, lowa and Nebraska Railroad 
Company, payable in county bonds, due twenty-five years from date, 
bearing interest at the rate of eight per cent. per annum, the interest 
payable semi-annually, commencing from date of completion and 
of contract on the part of said railway company. Now, therefore, 
in consideration of the prayer of the petitioners, and in pursuance 
and by virtue of law and the power that is given to the court to 
subscribe stock in said railway company, it is ordered by the court 
that the county of Scotland, in the State of Missouri, do hereby sub- 
scribe the sum of two hundred thousand dollars to the capital stock 
of the Missouri, lowa and Nebraska Railway Company, payable in 
the bonds of said county of the denomination of one thousand dol- 
lars each, due twenty-five years from the date of issue and bearing 
eight per cent. per annum, the interest payable annually in the city 
of New York on the terms and conditions following: One hundred 
thousand dollars of said bonds to be delivered to said railway ¢om- 
puny when said road shall have been graded, bridged, and tied, and 
the track laid and the cars running through from Alexandria, Mis- 
souri, toa permanent depot located in one-half mile of the court- 
house in Memphis, in said county, and the remaining one hundred 
thousand dollars of said bonds to be delivered tosaid company when 
said company shall have completed their said line of road from 
Mempnis to the west or north line of said county, and the cars run- 
ning over the same through said county ; provided the said railroad 
shall be so located as to miss the west line and strike the north line 
of said county, it shall do so at a point not exceeding four miles 
east of the northwest corner of said county; said railroad shall 
be so built and the cars running through as aforesaid within two 
years from the date of this order; otherwise this subscription shall 
be null and void; and it is ordered, further, that Henry M. Gorin 
be, and he is hereby, appointed agent for said county of Scotland to 
subscribe the stock of said county upon the books of said company, 
to represent said county, at the meetings of the stockholders of said 
company, to cast the vote of said county, and receive the dividend ; 
and, in order that the interests of the people may be fully guaran- 
teed, the court doth appoint as trustee Charles Mety, of said county, 
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whose duty it shall be to receive from the clerk of the county court 
of Scotland county aforesaid the above-mentioned bonds as soon as 
the same are issued, and to have the custody of the same; and as 
soon as the said railroad company shall have complied with the 
stipulations above set forth the said trustee shall deliver the aforesaid 
bonds to the treasurer or other authorized agent of said railway 
company, and shall at the same time receive from said treasurer or 
the agent of said company an equal amount in certificates of stock 
of said railway company, which said certificates of stock the same 
trustee shall deposit in the hands of the treasurer of said county of 
Scotland, taking his receipt for the same, which said receipt, together 
with a written report of lis actions, shall be presented to the county 
court at the next meeting thereafter; and the said agent or trustee 
shall give bond in the sum of three hundred thousand dollars to 
the said county of Scotland, with security to be approved by the 
county court of said county, for the safe keeping of said bonds and 
the faithful performance of said trustee; it is further ordered by the 
court that the county attorney of said county shall proceed to have 
said bonds printed or lithographed, and that the presiding justice 
of the county court of said county shall sign the same, and the 
clerk of the county court of said county shall make the proper attesta- 
tion of his signature, and that said bonds shall have annexed cou- 
pons attached, and the trustee aforesaid shall, when he delivers said 
bonds to said railway company, detach all, any, or all coupons for 
interest that may have passed maturity, and cancel and return the 
same to the treasurer of said county when his report as aforesaid is 
made, and shall enter upon the next maturing coupons of said bonds 
the date of delivery to said company, in order that said company 
shall receive interest only from the date they are,entitled to receive 
said bonds; it is provided further that said railway company shall 
pay all the expenses of lithographing and printing said bonds. 
76 Defendant avers that, without any other order or authority 
than is heretofore set forth, the said William Dawson did 
sign (during a vacation of said county court), as presiding justice of 
Scotland county court of Missouri, two hundred lithographed papers, 
each of which, excepting numbers of bond and date of counter- 
signature and delivery, was in words and figures as follows: 


“$1,000. Unirep Srates or AMERICA. No. 5. 
“ Right per cent. railroad bond. 
“Connty of Scotland. Twenty-five years. 


“ Know all men by these presents that the County of Scotland, 
in the State of Missouri, acknowledges itself indebted to the Mis- 
souri, lowa & Nebraska Railway Company, a corporation éxist- 
ing under and by virtue of the laws of the States of Missouri and 
lowa, formed by consolidation of the Alexandria and Nebraska 
City Railroad Company (formerly Alexandria and Bloomfield Rail- 
road Company), of the State of Missouri, and the Iowa Southern 


MISSOURI, VS. WILLIAM HILL. o3 


Railway Company, of the State of Iowa, in the sum of $1,000, 
which sum the said county hereby promises to pay to the said Mis- 
souri, Iowa and Nebraska Railway Company, or bearer, at the 
Farmers’ Loan and Trust Company, New York, on the thirty-first 
day of December, A. D. 1895, together with interest thereon from 
the thirty-first day of December, 1870, at the rate of eight per cent. 
er annum, which interest shall be payable annually in the city of 
Nea York on the thirty-first day of December in each year as the 
same shall become due, on the presentation of the coupon hereto 
annexed, this bond being issued under and pursuant to an order of 
the county court of said Scotland county for subscription to the 
stock of the Missouri, lowa and Nebraska Railway Company, as 
authorized by an act of the General Assembly of the State of Mis- 
souri, entitled ‘An act to incorporate the Alexandria and Bloom- 
field Railroad Company, approved February 9, 1857. 

“In testimony whereof the said County of Scotland has executed 
this bond by the presiding justice of the county court of said 
county, under the order of said court, signing his name hereto, and 
the clerk of said court, under the order thereof, attesting the same 
and affixing thereto the seal of said court. This done, at the town 
of Memphis, in the county of Scotland, in the State of Missouri, 
this first day of September, A. D. 1570. 

“WILLIAM DAWSON, 
“ Presiding Justice of the County Court of Scotland County, Mo. 


“Attest: 
[SEAL. | “STERLING McDONALD, 
“ Clerk of the County Court of Scotland County, Mo.” 


Countersigned and delivered this — ——. 
— —, Trustee. 
77 That to said bonds were attached lithographed interest 
coupons, which, excepting dates and numbers, were in words 
and figures as follows: 


“S80. Mempnis, Mo., Sept. 1, 1870. 
“The county of Scotland, State of Missouri, will pay to the bearer, 
on Dee. 31, 187-, at the Farmers’ Loan and Trust Company, in New 
York, eighty dollars, being one year’s interest on bond No. —, for 
$1,000. 
| “S. McDONALD, 
“County Clerk.” 


That after said Dawson, stvling himself presiding justice of the 
Scotland county court of Missouri, had signed each of said bonds 
one Sterling McDonald, who had previously been elected clerk of 
the county court of the county aforesaid, signed each of said papers 
as clerk of Scotland county court of Missouri, and made upon each 
of said bonds the impression of a seal purporting to be the seal of 
Scotland county court of Missouri, which seal had never been 
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adopted by such court by any order entered upon its records; that 
thereafter, about September Ist, 1871, said MeDonald delivered said 
pretended bonds and the lithographed coupons thereto then an- 
nexed, including among same each and every coupon in the second 
count of plaintiff's — petition described, to one Charles Mety, who 
receipted for same, styling himself therein “trustee of Scotland 
county, Missouri.” Defendant avers that although no subscription 
had ever been made by this defendant to the capital stock of the 
Alexandriaand Bloomfield Railroad Company or any other railroad 
company, and although no part of the route of the Alexandria and 
Bloomfield Railroad C ompany was then In or through any part of 
said Scotland county, but, on the contrary, had been, in 1864, in due 
form of law by said Alexandria and Bloomfield Railroad Company 
permanently located beyond the limits of said Seotland county, and 
although said proposed subscription by the said Dawson and Forg- 
her, justices of the county court aforesaid, i in the name of this de ° 
fendant, had never been accept d or the conditions or terms thereo! 
complied with by said Missouri, lowa and Nebraska Railway Com- 
pany, and although there was no corporation known as the Alexan- 
dria and Nebraska City Railway Company, nor was such pretended 
corporation formerly the Alexandria and Bloomfield Railroad Com- 
pany, and although there was no lawful corporation known as the 
lowa Southern Railway Company, and although the Missouri, lowa 
and Nebraska Railway Company was not a corporation existing 
under or by virtue of the laws of the States of Missouri and lowa, 
and although there never was a lawful consolidation of said. pre- 
tended corporations, as alleged in said bonds, and although said 
bonds wer  lithogre aphe «1 and made to contain said recitals by order 
only of F.M. Drake, and although said bonds were not actually printed 
until the year 1871, and were signed by said Dawson and McDon- 
ald long after the date inserted in said bonds, the said Mety, with- 
out-other authority than the aforesaid entry, did, about the twenty- 
fifth of September, 1871, and the eleventh of December, 1571, 
deliver the aforesaid pretended bonds and coupons to certain persons, 
purporting to be president and treasurer of the Missouri, lowa and 
Nebraska Railway Company, in exchange for utterly worthless cer- 
tificates of shares of stock purporting to have been issued by said 
company to this defendant. 

That before said Mety, as trustee, thus delivered said bonds at the 
dates aforesaid he wrote upon the face of each of said bonds num- 
bered from 1 to 100 the words “ Countersigned and delivered this 
the 21st of September, 1871,” and upon each of said bonds numbered 
from 101 to 200, inclusive, the words “ Countersigned and delivered 
December 11, 1871;” that after the making of the order aforesaid, 
as entered upon the records of the county court of Scotland county, 
and after said bonds had reached the hands of said trustee, byt be- 
fore the delivery of either of said bonds or coupons, the said Mis- 
sourl, lowa and Nebraska Railroad Company executed and delivered 
to a trustee In said mortgage named a mortgage to secure negotiable 
bonds to the amount of six millions of dollars upon all the stock 
and property or franchises, present or prospective, of said railroad 
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company; that the immediate effect of said mortgage was to render 
the said common stock of said railroad company utterly valueless ; 
but this defendant avers that neither the said county court of the 
county of Scotland, nor the justices thereof, nor the said Dawson 
nor McDonald, nor the said Mety, in any of the various orders or 
acts hereinbefore described, were the agents of this defendant, but 
that all of said acts and orders and all of the aforesaid pretended 
bonds and coupons areabsolutely null and void, because no part of the 
route of the Missouri, lowa and Nebraska railway or of the Alexandria 
and Bloomfield Railroad Company at the respective dates of said orders 
or acts was within the county of Scotland, in the State of Missouri; 
because at no time prior or subsequent to the dates of either of said 
orders or acts, or at or prior or subsequent to the dates of the execu- 
tion or delivery of said pretended bonds or the acceptance by said 
Mety of said worthless certificates of stock, did the county court of the 
county of Scotiand, in the State of Missouri, cause any election to be 
held in said county to ascertain the sense of the tax-payers of said 
county as to any subscription to the capital stoek of the Missouri, 
lowa and Nebraska Railway Company or of any other company, 
or to ascertain the sense of said tax-payers as to whether any such 
subscription should be paid by issue of county bonds or by taxation 
or for or against paying any such subscription by direct taxation ; 
because at no time at any election ever held in said county of Scot- 
land have a majority of or any of the resident voters of said county 
of Scotland, in the State of Missouri, voted in favor of any subscrip- 
tion by said county or by the county court of said county to the 
capital stock of the Missouri, lowa and Nebraska Railway Company 
or of any other company; because at no election (whether general or 
special election) ever held therein have two-thirds of the qualified 
voters of said county of Scotland, in the State of Missouri, ever as- 
sented to any subscription of stock by, or toany loan of the credit 
of, said county of Scotland to the Missouri, lowa and Nebraska Rail- 
way Company or to the Alexandria and Bloomfield Railroad Com- 
pany; because the county court of said county of Scotland has never 
at any time ordered any election to be held in said county of Scot- 
land, in the State of Missouri, for the purpose of ascertaining the 
sense of the tax-payers thereof, or in order to obtain the assent of 
two-thirds of the qualified voters of said county or a majority of the 
resident voters of said county to any of the acts or orders herein- 
before described. Defendant avers that plaintiff received each of 
the several coupons in the second count of his — petition declared 
upon after the same had been detached from the pretended bonds 
hereinbefore described and after the dates of maturity of each of said 
coupons. Defendant avers that neither the plaintiff nor any other 
person or corporate body from whom he received the coupons afore- 
said ever became the holder thereof by giving any valuable consid- 
eration, and that no individual or corporate body ever paid any 
valuable consideration to anybody for either of said coupons or the 
pretended bonds to which they were originally annexed, and that 
the plaintiff and the persons or corporate bodies from whom he re- 
ceived said coupons and every person or corporate body ever hold- 
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ing either of the coupons or bonds aforesaid had since the occurrence 
thereof actual as well as constructive notice of every fact in tlis de- 
fendant’s — plea alleged. 
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For further answer to the second count of plaintiff’s petition de- 
fendant admits that on the 9th day of August, 1870, Wm. Dawson 
and Isaac Forgner, claiming to be justices of the county court of 
the county of Scotland, in the State of Missouri, did cause to be 
made upon the records of said county court, a court of record, then 
and at all times since said date composed of three members, an offer 
that if certain conditions precedent therein set forth were accepted 
and complied with the county of Scotland, in the State of Missouri, 
would subscribe two hundred thousand dollars to the capital stock of 
the Missouri, lowa and Nebraska Railway Company in bonds of 
said county, and appointing one Charles Mety as trustee for said 
county to receive from the clerk of said court said bonds after the 
same might be issued and to have custody of the same and as soon 
as the said company accepted and complied with the aforesaid con- 
ditions precedent to deliver said bonds to the treasurer or other au- 
thorized agent of said company. 

Defendant avers that all said acts were without authority of law. 

Defendant avers that without any other authority or acts than as 
hereinbefore sect forth said Dawson, during a vacation of the county 
court aforesaid, met with Sterling McDonald, clerk of the county 
court of said county, and signed, as presiding justice of Scotland 
county, Missouri, two hundred lithographed papers, by each of which 
the county of Seotland purported to acknowledge itself indebted to 

the Missouri, lowa and Nebraska Railway Company in the 

suin of one thousand dollars, with eight per cent. interest 
79 thereon, evidenced by coupons thereto annexed; that among 

said coupons so annexed to said pretended bonds then signed 
by said Dawson was each of the coupons in the aforesaid second 
count of plaintiff's petition deseribed: that said Sterling McDonald 
ut the same time attested each of said pretended bonds over his sig- 
nature as clerk of the county court of Scotland county, Missouri, and 
then made upon each of said pretended bonds the impression of a 
seal purporting to be the “seal of Scotland county, Missouri,” which 
seal, though never adopted by any order’ entered upon the records 
of said court, had previously been used as the seal of said county 
court. Defendant admits that the said McDonald thereafter deliv- 
ered said pretended bonds and coupons to one Charles Mety, who 
receipted for the same as trustee of Scotland county, Missouri, about 
the first of September, 1871, and who long thereafter delivered same 
to certain persons purporting to be president and treasurer of the 
Missouri, Lowa and Nebraska Railway Company, but defendant 
avers that all of said acis and orders were without authority of law 
and void, and that about the llth day of September, 1871, whilst 
said Mety still had in his custody the aforesaid pretended bonds and 
coupons, Levi J. Wagner, and other citizens and tax-payers of said 
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county of Scotland, in the State of Missouri, instituted, as plaintiffs, 
in the circuit court of said county of Scotland, in the State of Mis- 
sourl, a suit against the said Charles Mety, William Dawson, David 
B. Cooper, and James E. Marquis, justices of the county court of 
said county, James 8. Fullerton, and the Missouri, lowa and Ne- 
braska Railway Company, as defendants, the object and purpose 
of which suit was to enjoin the said Mety from delivering said 
bonds or coupons or any part thereof to the Missouri, Iowa 

and Nebraska Railway Company or to any company, 
80 party, or person, to require the said Mety to deliver the 

* game into court to be cancelled by said court, and to re- 
strain and enjoin said justices of the county court of said county 
from appointing any agent Lo have, possess, or deliver sald bonds or 
coupons or to act in the board of said railroad company, and to re- 
strain said Fullerton, as treasurer of said county, from paying any 
of said pretended bonds or coupons out of any money coming to or 
in his hands as treasurer of said county, and to have said bonds and 
coupons and all orders of the said county court aforesaid relating 
thereto declared null and void; that said injunction was, by E. V. 
Wilson, judge of the circuit court of said county of Scotland, in the 
State of Missouri, duly granted on the twenty-first of September, 
1871, and said Mety and others enjoined and restrained in aceord- 
ance with the prayer of the petition, as hereinbefore set forth, and 
said Mety especially enjoined and restrained from delivering any of 
said bonds or coupons to any person or corporate body, all of which 
said Mety and each of the other defendants then had due notice, 
and which said injunction was made perpetual upon the final hear- 
ing thereof, as hereinafter stated. : 

Defendant avers that among the bonds and coupons in said suit 
of Levi J. Wagner et a/ v. Charles Mety ef al. involved and therein 
declared void was each of the coupons in the 2nd count of plain- 
tiff’s petition described and each of the bonds from which said cou- 
pons were detached. 

Defendant avers that after the commencement of the aforesaid 
suit of Levi J. Wagner et al v. Charles Mety e¢ a/., and after each 
of the defendants therein had been served with process and 

voluntarily appeared therein and filed in said court their 
51 answer to said petition of Levi J. Wagner and _ others 

therein filed, a change of venue was granted in said cause 
from the county of Scotland afuresaid to the county of Shelby, 
in said State, and from the circuit court of said Scotland county to 
the circuit court of Shelby county, in said State of Missour:; and 
the plaintiffs having filed an amended petition therein for the pur- 
poses and objects hereinbefore shown to have been set forth in the 
original petition, and, in addition thereto, praying that the succes- 
sors in office of said justices of the county court and of said treasurer 
of the county of Scotland court might, as well as said defendants, be 
forever restrained from making any orders or doing any acts tend- 
ing to give currency or validity to either of said pretended bonds or 
coupons, defendant avers that the defendants in said cause of Levi 
J. Wagner and others against Charles Mety and others, after having 
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filed their answer to said amended petition, withdrew said answer, 
by leave of court, and thereupon the defendant, The Missouri, Iowa 
and Nebraska Railway Company, filed a demurrer to said amended 
petition, and the same coming on to be heard by the court was 
overruled by said court; and the other defendants having failed to 
answer or demur to said amended petition of Levi J. Wagner and 
others, the saine was tuken as confessed as to them, and the defend- 
ant, The Missouri, lowa and Nebraska Railway Company, having 
declined to make further answer, but electing to stand upon the de- 
murrer aforesaid, final judgment was rendered in the cause, and it 
was by the court adjudged that said Charles Mety be restrained 
and enjoined from delivering to the Missouri, lowa and Nebraska 
Railway Company or to any other company Or persons the 

bonds or coupons in said suit involved (and including the 
82 coupons herein involved and the pretended bonds to which 

they were originally annexed); and it was further adjudged 
by said cireuit court of Shelby county, in the State of Missouri, that 
said Charles Mety produce any and all of said bonds’and coupons 
then in his possession before said court on the first day of the May 
term, A. D. 1875, of said circuit court that the same might be can- 
celed ; and it was further considered, adjudged, and decreed by said 
court that the defendant, The Missouri, lowa and Nebraska Railway 
Company, be restrained and enjoined from recovering from said 
Charles Mety, or from any other person acting as agent of said Scot- 
land county, the bonds or coupons aforesaid or either of same; and 
it was further adjudged and decreed by said cirenit court of Shelby 
county that all the bonds and coupons aforesaid (including each of 
the COUPONS herein involved) were null and void by reason of the 
want of legal authority or power in the county court of Scotland 
county aforesaid to subscribe to the capital stock of said Missouri, 
lowa and Nebraska Railway Company or to issue bonds in payment 
thereof; and it was further adjudged, ordered, and decreed that said 
Missouri, lowa and Nebraska Railway Company’ cause all of the 
said bonds and coupons in the aforesaid amended petition of said 
Levi J. Wagner described and then in the possession of said com- 
pany, its servants, employvés, agents, or attorneys, to be produced 
before said court on the first day of the May term thereof, in the 
vear 1875; and it was further considered and adjudged by said 
court that said plaintiffs recover their costs therein. One of said 
defendants, to wit, The Missouri, lowa and Nebraska Railway Com- 

pany, moved the court to set aside the finding and judgment 
83 in said cause and grant defendants a new trial thereon, which 

motion was by said court overruled and a new trial therein 
refused, the final judgment in favor of said plaintiffs and against 
said defendants in said cause as above recited standing as the final 
judgment in said cause and unreversed by any court of competent 
jurisdiction of all the matters and things in said suit involved, 
which said suit was by the defendants taken by appeal from said 
circuit court of Shelby county, Missouri, to the supreme court of the 
State of Missouri, and the judgment and orders of said circuit court 
of Shelby county, Missouri, in said cause of Levi J. Wagner and 
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others v. Charles Mety and others made final by judgment and de- 
cision of said supreme court; and the defendant herein avers the 
fact to be that said bonds and coupons have never passed into circu- 
lation; that the said Mety delivered said bonds and coupons in de- 
fiance of the orders and decrees aforesaid to certain persons claim- 
ing to be president and treasurer of said Missouri, Iowa and Ne- 
braska Railway Company, at a point beyond the limits of the State 
of Missouri, after notice of the application for injunction aforesaid 
and after notice of the granting of a temporary injunction therein ; 
that plaintiff in this cause received the pretended coupons in this 
cause involved after each of said coupons in the second count of this 
suit involved had been detached from the pretended bond to which it 
was originally annexed and after the date of maturity of each of said 
coupons, and after the judgments hereinbefore recited as having 
been rendered in said case of Levi J. Wagner and others against 
Charles Mety and others by courts having full jurisdiction of all 

the questions therein decided. Defendant avers that plain- 
S4 tiff thus received each of said coupons in said second count 

of his amended and consolidated petition described without 
having given any good or valuable consideration for either of said 
coupons and with full actual notice of every fact in the defend- 
ant’s plea set forth. 

Defendant avers that plaintiff and the person from whom plain- 
tiff received the said COUpPOns and each and every person OF COrpo- 
rate body in whose possession said coupons or either of them has ever 
been held received the same without having given value therefor 
and with full actual notice of every fact in this defendant’s plea set 
forth. 

Wherefore defendant asked to be dismissed with his costs in this 
behalf incurred. 3 

HENRY A. CUNNINGHAM, 
Att'y for Defendant. 

Endorsed: No. 2456. First National Bank of Warsaw vs. Scot- 
land County. Defendant’s answer. Filed Mar. 18, 1885. A. P. 
Selby, clerk. Henry A. Cunningham, att’y for defendant. 


85 Replication. 


In the United States Cireuit Court for the Eastern District of Mis- 
: souri. Mareh Term, 1585. 
First Natrona, Bank or Warsaw, Plaintiff, 
Us. 
SCOTLAND COUNTY, Defendant. 

Plaintiff, for replication to the third defense in defendant's an- 
swer, says it is the real party in interest prosecuting this action. 

Plaintiff, for replication to the fourth defense in said answer, says 


that at the date of the institution of this suit said judgment of this 
court in the consolidated cases numbered 1153 and 1287, described 
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in said fourth defense, had been reversed by the Supreme Court of 
the United States, and said judgment was not at the date of the 
Institution. of this suit in full force or effect. 
Plaintiff, for replication to the fifth defense in said answer, denies 
each and every allegation thereof. 
Plaintiff, for replication to the eighth defense of said answer, says 
it is the real party in interest prosecuting this action. 
Plaintiff, for replication to the ninth defense of said answer, de- 
nies each and every allegation thereof. 
Plaintiff, for replication to the tenth defense of defendant’s third 
amended answer, says that he has no knowledge or information 
suflicient to form a belief as to whether the order set forth in 
86 said sixth defense was ever made by the county court of 
Scotland county, or whether said bonds was issued without 
any other order or authority. 
lor further replication to said tenth defense plaintiff says that he 
has no knowledge or information sufficient to form a belief as to 


whether the Alexandria and Bloomfield Railroad Company loeated ' 


its route beyond the limits of Scotland county. Plaintiff says the 
subscription of defendant was accepted and the conditions and terms 
thereof complied with by said Missouri, lowa and Nebraska Railway 
Company. 
lor further replication to said tenth defense plaintiff says that 
there was a corporation known as the Alexandria and Nebraska City 
Railway Company, which was formerly the Alexandria and Bloom- 
field Railroad Company, and there was a lawful corporation known 
as the Iowa Southern Railway Company, and the Missouri, lowa and 
Nebraska Railway Company was and is a corporation existing under 
and by virtue of the laws of the States of Missouri and Iowa, the 
same being the Alexandria and Bloomfield Railway Company and 
Iowa Southern Railway Company consolidated, and the route of 
which at the date of the subscription and issuance of said bonds lay 
and still lies through Scotland county. 
Plaintiff, for further replication to said tenth defense, says that he 
has no knowledge or information sufficient to form a_ belief as to 
when said bonds were printed, signed, or delivered other than sueh 
knowledge and information as he received from the recitals of said 
bonds, and that said bonds recite upon their face that they were 
issued September Ist, 1870, and countersigned and delivered Sep- 
tember 20th, 1871. 
For further replication to said tenth defense plaintiff denies 
87 that he received the coupons sued on and became the owner 
thereof after said coupons had been detached from the bonds 
with which they were issued, or that he or those under whom he 
holds said coupons acquired the same without consideration, or that 
he or those under whom he claims had notice of the matters pkeaded 
in said sixth defense; but, on the contrary, plaintiff avers that he 
and those under whom he claims title to said coupons purchased the 
same for value before maturity, relying on the declarations in the 
bonds to which the said coupons were attached and without notice 
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of any of the matters pleaded in defendant’s said third amended 
answer. 

Plaintiff, for replication to the eleventh defense of defendant’s 
third amended answer, says that he has no knowledge or informa- 
tion sufficient to form a belief as to whether Levi J. Wagner and 
other citizens of Scotland county named in said fifth defense as 
plaintiff instituted suit in the circuit court of Scotland county 
against Charles Mety and the other persons and corporations named 
in said fifth defense as defendants for the purpose in said fifth de- 
fense set forth and described, or whether any proceedings were had 
or orders made or judgment rendered in said cause, either in said 
circuit court or any other court, or whether such proceedings, judg- 
ment, and orders were appealed from to the supreme court of Mis- 
sourl, or whether, if so appealed, the same were by said supreme 
court affirmed; wherefore plaintiff demands strict proof of all said 
allegations. 

For further replication to said eleventh defense of said third 
amended answer plaintiff denies that said bonds and coupons have 

never passed into circulation. 
88 For further replication to the eleventh defense of defend- 

ant’s third amended answer plaintiff says that he has no 
knowledge or information suflicient to form a belief as to whether 
said Mety delivered said bonds and coupons in defiance of the 
orders and decrees in said fifth count mentioned to certain persons 
claiming to be president and treasurer of said Missouri, lowa and 
Nebraska Railway Company, at a point beyond the limits of the 
State of Missouri or elsewhere, after notice of the application for 
injunction or after notice of the granting of a temporary injunction 
therein; wherefore he demands strict proof thereof. _ 

For further replication to the eleventh defense of defendant’s third 
amended answer plaintiff denies that he received the coupons sued 
on and became the owner thereof after said coupons had been de- 
tached from the bonds with which they had been issued, or that 
he or those under whom he holds said coupons acquired the same 
without consideration, or that he or those under whom he claims 
had notice of the matters pleaded in said fifth defense; but, on the 
contrary, plaintiff avers that he and those under whom he claims 
title to said coupons purchased the same for value before maturity, 
relying upon the declarations in the bonds to which the said cou- 
pons were attached, and without notice of any matters pleaded in 
defendant’s said third amended answer. 

BAKER & HUGHES anp 
J. H. OVERALL, 
Att’'y- for PUT. 


Endorsed: “2456. First National Bank vs. Scotland County. 
Replication. Filed March 21, 1885. A. P. Selby, clerk. Baker 
and Hughes and J. H. Overall, att’y- for pl’ff.” 


89 The Court: You may except. Iam not going to waste the 
time of the jury and the court in going over the same thing 
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three times in succession. It falls within the province the court for 
wise reasons and I shall order the cases to be consolidated for the 
purpose of the trial. I merely mention it so that you may direct 
your inguiries to the jury accordingly. You only spoke of Wm. 
HLill’s case. Now, there is the case of First National Bank against 
Scotland County and the case of Charles H. Mellen against Scotland 
County. If you wish to ask any questions in regard to those parties 
you can do so. 

Mr. Overatt, of counsel for plaintiff: You make the order for the 
purposes of the trial ? 

The Court: That is all. 

Mr. Overati_: Some of them involve less than $5,000. 

The Court: For the purposes of the trial I make the order so that 
we may hear the case once for all. There will be different verdicts 
nN each Case. 

Mr. Overatt, of counsel for plaintiff: The court having consoli- 
dated the cases that puts us back to our original rights to inquire of 
the jury and also to except, if we desire to. 

The Court: Certainly; and that is the reason I made the sug- 
gestion. You can make a challenge if you desire and so with the 
defendants. | 

Mr. CUNNINGHAM, of counsel for defendant: I desire the short-hand 
report will show that after the plaintiff had accepted the jury the 

court ordered the other cases to be consolidated, subject to 
90) the exception of the defendant, and then he permitted the 
plaintiff to exercise the right of challenge. 

The Courr (to the reporter): You may enter, in addition to 
that, Mr. Reporter, that the case of Hill against Scotland County, 
having been called, and the court seeing on its docket that there 
were three cases which involved the same inquiry, did order the 
cases consolidated for the purposes of trial in order to avoid a 
useless delay in the proceedings of the court in the administration 
of matters and the unnecessary detention of the jury by three times 
going over the same matter. 

Mr. Overatt, of counsel for plaintiff: The question asked was, 
after we got through examining the jury, having consolidated the 
other cases, whether we would have the right to examine the jury 
and to challenge ? 

The Court: Certainly ; both sides. 

Mr. Krum, of counsel for defendant: Do you mean by that you 
have nine peremptory challenges ? 

Mr. OverALtL, of counsel for plaintiff: No; we have three. 

The Court: There may be some reasons appertaining to one case 
that do not pertain to the others. 

Mr. Overaty, of counsel for plaintiff: | understand we make 
one challenge at a time? . 

The Court: You ean make as many as you please, up to three. 

Mr. OVERALL, of counsel for plaintiff: But one ata time? 

The Court: No; no zigzaging. 

Mr. Overall, as counsel for the plaintiff, then excused three 
jurors, and three additional names were called and the panel was 
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thereupon completed, there being no challenges on the part of the 
defendant. 

91 Mr. OvERALL: Before going into the evidence there are cer- 
tatn coupons we wish to dismiss, viz., coupons 6 and 7 from 38, 

39, 40, 44, 45, 76, 77, 78, 79, 80, 50, 51, 52, 95, 96, 107, 108, 185, 186: 

coupons number 2 and 3 from 53, 54,55; coupon No. 3 from 128, 

12, 130, and number 6 from bond No. 42. We ask that they may 

be in the nature of a nonsuit as to these coupons. 

The Court: That is a technical term not used in this court. You 
dismiss as to those? 

Mr. OVERALL: Yes. 

Mr. CunninGuam: I desire to make the point, if they take a non- 
suitor if it is to be — the nature of a nonsuit, the entire case must go 
out of court. They must either dismiss or take a nonsuit as to the 
whole case. 

Mr. Overati: There are two coupons in the First National Bank 
case of bonds 16, 17, 18, 100, 199, and 210. 

I wish to introduce in the first place an act of the General Asseim- 
bly of the State of Missouri, entitled “ An act to incorporate the Al- 
exandria & Bloomfield Railroad Co.,” approved February 9th, 1857, 
and call your honor’s attention particularly to section 10, page 95. 

Said act is in the words and figures following, to wit: 


An Act to Incorporate the Alexandria and Bloomfield Railroad Com- 
pany. 


Be it enacted by the General Assembly of the State of Missouri, as 
follows: 
$1. That James Cowgill, Robert E. Hill, Wm. C. Young, A. Max- 
well, De Kalb Musgrave, Robert McKee, Thomas C. Rutherford, 
Francis Smith, Sam. James Fletcher, Willis Curd, Joseph J, Ben- 
ping, and Reynolds Bane, of the county of Clarke, and all 
92 such persons as may hereafter become stockholders in the said 
company shall be, and they are hereby, created a body cor- 
porate and politic, in fact and in name, by the name and style of the 
“Alexandria and Bloomfield Railroad Company,” and by the same 
title the stockholders shall be in perpetual succession, and be able 
to sue and be sued, to plead and be impleaded, in all courts -of re cord 
and elsewhere, and to purchase, receive, have, hold, and enjoy to 
them and to their successors, lands, tenements, and hereditaments, 
goods, chattels, and all estates, real, personal, and mixed, of what 
kind or quality soever, and the same from time to time to sell, 
mortgage, grant, alien, and convey, and to make dividends of such 
portions of the profits as they may deem proper; and also to make 
and have a common seal, and the same to alter or renew at pleas- 
ure; and also to ordain, establish, and put in execution such by- 
laws, ordinances, and regulations as shall be necessary and con- 
venient for the government of said corporation, not being contrary 
or repugnant to the Constitution and laws of the United States and 
of the State of Missouri; and generally to do all and singular the 
matters and things which to them it shall lawfully appertain to do 
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for the well-being of said corporation and the due management 
and ordering of the affairs of the same: Provided always, That it 
shall not be lawful for the said corporation ‘to deal or use or em- 
ploy any part of the stock, funds, or money in buying or selling any 
wares or merchandise in the way of traffic or in banking or broker- 
ing operations. 
§ 2. The capital stock of said company shall be two mil- 
93 lions of dollars, divided into twenty thousand shares of one 
hundred dollars each, and it shall be lawful for said corpo- 
ration when and so soon as in the opinion of the individuals 
named in the foregoing section a sufficient amount of stock shall 
have been taken for that purpose to commence and carry on their 
said proper business and railroad operations under the privileges 
and conditions herein granted. 

§ 3. That said company are hereby authorized and empowered to 
cause books for the subscription of stock to be opened at such times 
and places as they may deem most conducive to the attainment of 
the stock required. 

§ 4. So soon as one thousand shares of the stock shall be sub- 
scribed the directors shall cause an election to be held for nine 
directors at such time and place as they may appoint, and give notice 
of the same in one or more newspapers published in the State. 

§ 5. An election for nine directors shall be held on the first Mon- 
day in May in each year, and if not held on that day at any other 
time the directors may designate. The election shall be heid under 
the supervision of one or more stockholders, and the persons receiving 
the highest number of votes shall be elected and continue in office 
until their successors shall be qualified. Every stockholder shall be 
entitled to one vote for each share held by him,and he may vote by 
proxy. Soon after the election the directors shall meet and elect 
one of their number president, who shall hold his office for ‘the 
term for which he was elected director and until his successor be 
qualified. 

$ 6. The directors shall appoint agents, clerks, engineers, 
94 superintendents, and other officers and servants for said com- 
pany; shall keep a journal of their proceedings; shall cause 
correct books and accounts to be kept; they may determine by by- 
laws what number of directors shall constitute a quorum, and may 
appoint committees and fill all offices under said company; they 
shall fix the salaries of the president and the officers and agents, but 
no director shall receive any compensation for his services as such ; 
they may take security from officers and agents and may adopt such 
measures and do such acts as will be best calculated to promote the 
prosperity and usefulness of said company. 

$ 7. The directors shall make and advertise calls for the payment 
of capital stock at such times and in such manner as they may deem 
proper, and if any stockholder shall fail to pay such requisition 
within fifteen days after the time appointed said company may re- 
cover the same, with interest, or, if not paid, may declare the stock 
forfeited and sell the same, and no delinquent stockholder shall vote 
in said company. 
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§ 8. Said company shall have full power to survey, mark, locate, 
and construct a railroad from the city of Alexandria, in the county 
of Clarke, in the direction of Bloomfield, in the State of Iowa, to such 
point on the northern boundary line of the State of Missouri as 
shall be egreed upon by said company and a company authorized 
on the part of the State of Iowa to construct a railroad to intersect 
the road authorized to be constructed by the provisions of this act 
at the most practicable point on said State line, and for that purpose 
may hold a strip of land not exceeding one hundred feet wide, 
o and may also hoid sufficient land for the construction of 
depots, warehouses, and water stations, and may select such 

route as may be deemed most advantageous. 

s 9. The stock of said company shall be exempt from taxation for 
the period of twenty vears after its completion. 

» 10. Said company shall in all things be subject to the same re- 
strictions and entitled to all the privileges, rights, and immunities 
which were granted to the North Missouri Railroad Company by an 
act entitled “An act to incorporate the North Missouri Railroad 
Company,’ approved March 3, 1851, so far as the same are applica- 
ble to the company hereby created, as fully and completely as if the 
same were herein re-enacted. 

$ 11. Said company shall commence the construction of said road 
within ten years after the passage of this act and complete the same 
in ten vears thereafter. 

§$ 12. The stockholders of said company shall be, and are hereby, 
exempted from the effects of sections nine and ten of the act entitled 
“An act to authorize the formation of railroad associations, and to 
regulate the same,” approved December 13, 1855. 

This act to take effect from and after its passage. 

Approved February 9, 1857. 


Plaintiff then offered in evidence the act entitled an “ Act to in- 
corporate the North Missouri Railroad Company,” approved March 
3d, 1851. 

Said act is in the words and figures following, to wit: 


An Act to Incorporate the North Missouri Railroad Company. 


OH Be it enacted by the General Assembly of the State of Mis- 
sourl as follows: 
$1. A company is hereby incorporated, called “ The North Mis- 
souri Railroad Company,” the capital stock of which shall be six 
millions of dollars, Lo be divided into shares of one hundred dollars 
each, the holders of which, their successors or assigns, shall consti- 
tute a body corporate and politic, and by the name aforesaid shall 
have continued succession ; may sue and be sued, plead and be im- 
pleaded, defend and be defeuded against, and may make and use a 
common seal, and change or alter the same, and shall be able in 
law and equity to make contracts: may take, hold, lise, possess, and 
enjoy the fee simple or other title in and to any real estate, and 
may sell. convey, pledge, iInortgage, or dispose of the same; may 
Q —H3S 
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make by-laws, rules, and regulations proper and necessary for car- 
rving into the effect the provisions of this act not repugnant to the 
Constitution or laws of the United States or of this State, and shall 
have the usual and necessary powers of companies for such pur- 
poses. 
$2. David K. Pittman, Charles M. Johnson, William J. McEl- 
hiney, Benjamin A. Alderson, Arnold Krekel, Ludwell E. Powell, 
Robert H. Parks, Andrew King, and Robert Frazier, of the county 
of St. Charles; John A. Pulliam and ThomasJ. Marshall, of Warren 
county; Charles B. Harper and Jas. H. Robinson, of Montgomery 
county; Jefferson F. Jones and Jolin Herrrison, of Callaway 
county; R.C. Calhoun and B. Z. Offutt, of Audrain county: Wil- 
liam H. Parcels and James C. Goode, of Adair county; George A. 
Shortridge and Benjamin Sharp, of Macon county, and 
97 Dabney Garth, John MceCampbell, and Hancock Jackson, of 
Randolph county, or any nine of them, shall constitute the 
first board of directors under this act, and shall hold their oftice 
until their successors shall be qualified. They shall, within any 
ten years from the date of the passage of this act, meet at such time 
and place as shall be designated by any three of them and organize 
as a board of directors, and when organized they. shall cause books 
to be opened for the subscription of the capital stock of said com- 
panyat such time and place as they may designate, under the su- 
pervision of such persons as they may appoint, and may continue 
them open so long as they may deem proper, and may reopen such 
books when necessary until the whole stock shall be subscribed. 
$5. So soon as fifteen hundred shares shall be subscribed the 
directors shall cause an election to be held for ninedirectors at such 
time and place as they may appoint, and give notice of the same in 
two or more public HeWspapers, 
$4. An election for nine directors shall be held on the first 
Monday in April in each year, and if not held on that day an elee- 
tion may be held at any other time that the directors shall desig- 
nate; the election shall be held under the supervision of one or 
more stockholders, and the persons receiving the highest number of 
votes shall be elected, and shall continue in office until their sue- 
cessors be qualitied; every stockholder shall be entitled to one vote 
for each share held by him, and he may vote by proxy; soon after 
their election the directors shall meet and elect one of their number 
president, who shall hold his office for the term for which he was 
elected director and until his successor shall be qualified. 
98 $5. The directors shall appoint agents, clerks, engineers, 
superintendents, and other officers and servants for said com- 
pany ; shall keep a journal of their proceedings ; shall cause correct 
books and accounts to be kept. They may determine by law what 
number of directors shall constitute a quorum, and may appoint 
committees, fill all vacancies in any office under said company ; they 
shall fix the salaries of the president and the officers and agents; 
they may take security from their officers and agents and may 
adopt such measures and do such acts as will be best calculated to 
promote the prosperity and usefulness of said company. 


-_ 
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§ 6. The directors shall make and advertise calls for the payment 
of ‘the capital stock at such times and in such manner as they may 
deem proper, aud if any stockholder shall fail to pay any such req- 
uisition within ten days after the time appointed the said company 
may recover the, same with interest,and if not collected may declare 
the stock forfeited and sell the same, and no delinquent stockholder 
shall vote in said company. 

§ 7. Said company shall have full power to survey, mark, locate, 
and construct a railroad from the city of St. Charles, in the county 
Of St. Charles, passing up the divide between the tributaries of the 
Mississippi and Missouri rivers, as near as may be, to the northern 
boundary line of this State, with a view that the same may be here- 
after continued northwardly into the State of lowa in the direction 
of Fort Des Moines in that State, and for that purpose may hold a 
strip of land not exceeding one hundred feet in width,with as many 
set of tracks as the said president and directors may deem 

necessary: Provided, That in passing hills or valleys the 
99 said company are authorized to extend said width in order 

to effect said object, and may also held sufficient land for 
the erection of depots, warehouses and water stations and may 
extend branch railroads to any point in any of the counties through 
which said road may be located. 

$8. Said company may take voluntary relinquishments of the 
right of way for said road and the necessary depots and water sta- 
tions; andif the land through which such road shall pass shall 
belong to minors in whole or in ipart the guardian or curator of such 
minor shall have power to convey to said Company so much of the 
land as may be necessary for the purposes aforesaid, on fair and 
equitable terms ; but every such conveyance by a guardian shall be 
subject to the approval or r jection of the probate or county court 
in whieh such guardianship is pending. 

$9. If any owner of any tract of land through which such rail- 
ruad shall pass shall refuse to relinquish the right of way for said 
road to said company, or if the owners be infants or persons of un- 
sound mind or non-residents of the State, the facts of the case shall 
be specifically stated to the judge of the circuit court of the county 
in which such lands are situated, and said judge shall appoint three 
disinterested citizens of the county to view said lands, who shall 
tuke into consideration the value of the land and the advantages 
and disadvantages of the road to the same, and shall report under 
oath what damages will be due to said land or any improvements 
thereon, stating the amount of damages assessed, and shall return a 

plat of the land thus condemned ; notice of such application 
100 ~=to such judge shall be given to the owner of such lands five 

days before the making of the application, if such owner re- 
side in this State, or tohis guardian ; and if such owner be a non-res- 
ident of this State he may (be) served with actual notice, or by an 
advertisement for four weeks in some publie newspaper. 

$10. The persons appointed to view and value such land shall 
file their report and plat in the office of the clerk of the circuit court 
of the county in which the land ora part thereof is situated, and 
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if no valid objection be made to said report the court shall enter 
judgment in favor of such owner against such company for the 
amount of damages assessed, and shall make an order vesting in said 
company the fee simple title of the land in such plat and report de- 
scribed ; objections to such report must be filed withinten days after 
the same shall be filed, which objections shall be examined by said 
judge in term time or vacation, and he may hear testimony and by 
judgment confirm said report or may set the same aside and appoint 
three other viewers, who shall proceed in the same manner and 
make their report until a report is’confirmed: Provided, in order 
that the progress of the work may not be impeded, That after said 
viewers have filed their report and plat in the office as aforesaid the 
company, after having made a tender of the amount of damages to 
the person or persons or made a deposit of the same with the clerk 
of the county court in which the case may be pending, shall be au- 
thorized to proceed in the constitution (construction) of the work as 
fully as though no disagreement had arisen. In all such cases the 
court shail adjudge the costs of the proceedings according to equity, 
and the court shall have power tomake such orders and take 
101 = such other steps as will promote the ends of justice between 
the owners of such lands and said company. 
$11. Said company may build said road along or across any State 
or county road or street or wharves of any town or city and over 
any stream or highway, but whenever. said road shall cross any 
State or county road said company shall keep good and sutticient 
causeways or other adequate facilities for crossing the same, and said 
railroad shall not be so constructed as to prevent the public from 
using any road, street, or highway along or across Which It may pass, 
and when said railroad shall be built across any navigable stream 
said company shall erect a bridge, sufficiently high, on which to 
cross, or shall construct a drawbridge (the Missouri river excepted), 
so that in no case shall the free navigation of such stream be ob- 
structed. When any person shall own land on both sides of said 
road said company, when required so to do, may make aud keep 
in good repair one causeway or other adequate means of crossing 
the same. 
$ 12. Said company shall commence the construction of said road 
within nine years, and shall complete the same within twenty years 
thereafter, and said company shail have general power to use, man- 
age, control, and enjoy said road; shall determine what kind of 
carriages shall be used thereon and by whom and in what manner, 
and shall determine the terms, conditions, and manner in which 
merchandise, property, and passengers shall be transferred (trans- 
ported), and shall have power to construct and keep such turn-outs, 
gates, bridges, culverts, toll-houses, depots, warehouses, causeways, 
and other buildings, machinery, and fixtures as may be nec- 
102. essary; said company may receive such tolls and freights as 
may be determined upon by the directors, and shall keep 
posted up estimates of the rates of toll and freight to be charged. 
$ 15. Dividends of the profits of said company shall be made an- 
nually, or oftener if necessary, but the directors may reserve or set 
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apart a portion of the profits as contingent fund to meet expenses 
and losses. 

$14. It shall be lawful for the county court of any county in which 
any part of the route of said railroad may be to subscribe to the 
stock of said company, and it may invest its funds in the stock of 
said company and issue the bonds of such county to raise funds to 
pay the stock thus subscribed, and to take proper steps to protect the 
interests and credit of the county. Such county court may appoint 
an agent to represent the county, vote for it, and receive its divi- 
dends; and (: iny) incorporated city, town, or incorporated company 
may subscribe to the stock to said railroad compeny and appoint 
an agent to re present its Interests, give its vote,and receive its de- 
mands (dividends), and may take proper steps to guard and protect 
the Interests In (of) such city, town, or corpor: ition. 

§ 15. At any annual mee ting of said company the directors shall 
make to the stockholders an exhibit of the affairs and conditions of 
the company. ‘One-tenth part in interest of all (the) stockholders 
may calla meeting by giving four weeks’ notice in two public news- 


papers. 
$16. When said road shall be completed the company shall file 
a plat thereof in the office of secretary of state, and the Legis- 


103 lature may at any time require a statement from the com- 

pany as to the progress of the work, the amount of business, 
and the receipts of the company; and the books and accounts of 
said company at any time (may) be investigated by a committee ap- 
pointed by the General Assembly. 

$ 17. Said company shall keep a fair record of the whole expense 
of constructing said road, and at the end of fifty vears the State 
shall be at liberty to purchase said road by paying to said company 
the amount which it shall be valued (at) by persons to be mutually 
chosen by the State and by said company, but two years’ notice 
shall be given to said company of the intention of the State to pur- 
chase said railroad. 

$18. When any person shall cease to be a stockholder he shall 
cease to be a member of said company. 

$19. If any person shall wilfully injure, obstruct, or destroy said 
railroad or shall break, destroy, or deface any work, edifice, or 
other fixture or improvement belonging to said company he shall 
be considered guilty of a criminal offence, and shall be punished in 
such manner as shall be prescribed by law, and shall also be liable 
to said company for all damages by it sustained. 

§ 20. The operations of said company shall be confined to the 
general business of locating, constructing, making, and using said 
railroad and the acts necessary or proper to carry the same into 
complete and successful operation. 

§ 21. The stock of said company shall be considered personal 
property and shall be assignable and transferable according to such 
rules and restrictions as the board of directors shall from 
104 . time to time make and establish, subject, however, to the laws 
of this State as the same exist or may be changed hereafter. 
In case that it shall happen at any time that an election of directors 
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should not be made on any day when pursuant to this act or any 
regulations of said company it ought to have been made, the said 
corporation shall not for that cause be deemed to be dissolved, but 
it shall «nd may be lawful on any other day to make and hold an 
election of directors in such manner as shall be regulated by the 
by-laws and ordinances of the company. 

§$ 22. Said company shall have power to receive and hold loans, 
gifts, grants, and donations of land, money, or bonds in any quantity 
from this State or the United States, and may sell, convey, pledge, 
mortgage, or otherwise dispose of said lands, money, or bonds, or 
any part thereof, and apply the proceeds of the same to the construc- 
tion of said railroad. 

This act to take effect and be in force from and after its passage. 

Approved March 3, ISL. 


I desire next to introduce an act of the Legislature of Missouri, 
approved February 19, 1866, entitled “ An act to amend an act to 
incorporate the Alexandria & Bloomfield Railroad Co.,” approved 
ebruary 9, 1857, by authorizing said company to change the in- 
corporate name and to extend said road from a point near Luray, 


in said county, to Nebraska City, Nebraska Territory, by way of 


Rockport, near Atchison, and to adopt any and all sections of this 
act, the same to be binding on said railroad company. 
Said act is in the words and figures following, to wit: 


105 An act to amend an act entitled “An act to incorporate the 
Atexandria and Bloomfield Railroad Company,” approved 
February 9th, 1857, authorizing said company ta change the incor- 
porate name; also authorizing said company to extend said road 
froma point at or near Luray, in Clarke county, Missouri, to Ne- 
braska City, in Nebraska Territory, by way of or near Rockport, in 
Atchison county, Missouri, and also authorizing said company to 
adopt all or any of the sections of this act, the same to be binding 
on said railroad company.” 


if 1t enacted by the General Assembly of the State of Missouri as 
follows : , 

$1. That the Alexandria and Bloomfield Railroad Company may 
change the corporate name 6f said company to that of the Alexan- 
dria and the Nebraska City railroad. . 

$2. That said railroad company may extend said road from a 
point at or near Luray, in Clarke county, Missouri, to Nebraska City, 
in Nebraska Territory, on the most practicable and direct route by 
way of or near Rockport, in Atchison county, Missouri. 

$3. That said company may consolidate said road or make any 
running arrangement with any railroad now constructed, or that 
may be hereafter constructed, in the State of Missouri such as may 
be mutually agreed upon by the proper contracting parties con- 
nected with said railroad or roads. 

$4. That the whole of this act or any section thereof as shall be 
adopted by the board of directors of the Alexandria and Bloomfield 


Oe 
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Railroad Company at any meeting of said board called for 
106 ~~ that purpose by the order of the board or a majority of said 

board, the secretary having given thirty days’ previous notice 
In writing to each director, stating fully the object of said meeting, 
shall be in force from and after its adoption. 

$5. This act to take effect and be in force from and after its 
passage. | 

Approved February 19th, 1866. 

Mr. CunnxinGcuam: I desire to note that we plead the unconstitu- 
tionality of that act, and object to it for the reasons set forth in our 
pleading, that it is repugnant to the organic law of the State of Mis- 
souri. 

The Court: That has been passed on by the Supreme Court of 
the United States in the Thomas case. 

Mr. CunninGuam: I make that objection and, further, that there 
is no relevancy shown to this case in that act. 

Mr. OveERALL: We next offer in evidence the articles of consoli- 
dation of the Alexandria & Nébraska City, formerly the Alexandria 
& Bloomfield railroad and the Iowa Southern railroad, duly certi- 
fied by the secretary of state. 

Said articles of consolidation are in the werds and figures follow- 
ing, to wit: 

Articles of Consolidation. 


OFFICE OF SECRETARY OF STATE, 
Ciry oF JEFFERSON, Missourt. 
I, Eugene F. Weigel, secretary of state of the State of Missouri, do 
hereby certify that the annexed pages contain a true, complete, and 
full COPY of the articles of consolidation of the “ lowa Southern Rail- 
wav Company” and the “Alexandria and Nebraska City Railroad 
Company ” under the name and style of the “ Missouri, Iowa 
107. and Nebraska Railway Company,” filed May J1th, 1870, as 
appears by comparing the same with the original of said arti- 
cles now on file, as the law directs, in this office. 
In testimony whereof I have hereunto set my hand and affixed 
my official seal. 
Done at office this ninth day of September, A. D. eighteen bun- 
dred and seventy-three. 
[SEAL. ] EUGENE F. WEIGEL, 
Secretary of State. 
Articles of Consolidation. 


Articles of consolidation made and entered into this twenth-sixth 
dey of March, in the year of our Lord one thousand eight hun- 
dred and seventy, between the Iowa Southern Railway Company, 
a corporation existing under the laws of the State of lowa,and the 
Alexandria & Nebraska City Railroad Company, a corporation 
existing under the laws of the State of Missouri. 

Whereas the railways respectively owned by the said companies 
above named constitute a continuous line of railway for the passage 
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of cars from the city of Alexandria, in the State of Missouri, to a 
point on the Missouri river in Iowa near Nebraska City, in the 
State of Nebraska, and the directors of the said companies, upon 
mature consideration, have determined that the interests of the re- 
spective stockholders of said companies and the public interests and 
convenience will be greatly promoted by the union of their several 
roads into one road and by the consolidation of the respective stocks 

of said companies into one common consolidated stock ; 
108 And whereas tle said companies are authorized by acts of 

the Legislatures of the said States of lowa and Missouri to 
effect such union of their respective roads and to form by consolida- 
tion of their respective rights and franchises one company,and have 
agreed so to do upon the terms and conditions hereinafter men- 
tioned and contained : 

Now, therefore, this agreement, made by and between the corpora- 
tions above named, parties hereto under and by virtue of the au- 
thority conferred upon them by the laws of the said several States, 
witnesseth: That the said Iowa Southern Railway Company and 
the said Alexandria and Nebraska City Railroad Company do agree 
and each for itself doth severally agree that the said companies shall 
be consolidated into and form one corporation under the name and 
style of the “ Missouri, lowa and Nebraska Railway Company,” and 
in pursuance of the said acts of the Legislatures of the said States of 
lowa and Missouri the said parties hereto do hereby prescribe the 
following terms and conditions of the said consolidation, and do re- 
spectively agree thereto and to the mode of carrying the same into 
effect, as herein provided for: 

Article 1st. 

The directors of said Missouri, lowa and Nebraska Railway Com- 
pany shall be for the present thirteen in number, which said num- 
ber may at any future election held by the stockholders, by a resolu- 
tion first passed by a two-third vote of said stockholders, be reduced 
to nine In number, all of whom said directors shall be stockholders 

in the corporation. The following-named persons shall con- 
109 stitute the first board of directors of said Missouri, lowa and 

Nebraska Railway Company, James Fitzhenry, Geo. M. 
Ochiltree, E. Pratt Buell, Peter W.Plantz, Enoch Hinckley, William 
Bradley, 8. A. Dickey, C. H. Howell, John A. Talbot, Jacob Rum- 
mell, C. W. Bowen, James A. Breazeale, and F. M. Drake, and shall 
hold their offices until the first Monday in January, A. D. 1871, as 
provided and in accordance with the provisions of this article. 

Article 2nd. 

Said directors shall at their first meeting after their election elect 
a president and vice-president from their own number, and _ shall 
also then, or as soon thereafter as convenient, elect or appoint a sec- 
retary, treasurer, and superintendent of said company, and provide 
for the appointment of such other officers, engineers, clerks, agents, 
assistants, and ether employees as they shall from time to time find 
necessary for the proper transaction of the business of said company. 


MISSOURI, VS. WILLIAM HILL. 73 


Article 3rd. 


The annual election of directors shall be held on the first Mon- 
day of January of each year at Centerville, Iowa, provided, if such 
election be not held as aforesaid, it may be held at any subsequent 
period, of which three weeks’ notice shall be given in two newspapers 
on the line of said road, one of which shall be published at Center- 
ville, lowa, or wherever the principal place of business may at the 
time of said publication be, and the other in Missouri, unless said 
‘principal place of business should be in Missouri, in which case the 
publication should be in lowa. The persons receiving the highest 
number of votes shall be directors to succeed those whose term of 
office shall have expired. 


110 Article 4th. 


Each stockholder shall be entitled to vote, in person or by proxy 
duly authorized, one vote for each share of stock he may own at the 
commencement of each election. 


Article 5th. 


After the consolidation herein provided for is perfected stock- 
holders in said consolidated company only by surrender and ex- 
change of their certificates in their several companies shall be enti- 
tled to vote at any meeting of the stockholders of said consolidated 
company. 

Article 6th. 

The capital stock of said Missouri, lowa and Nebraska Railway 
Company shall be thirteen millions of dollars, to be divided into 
one hundred and thirty thousand shares of one hundred dollars 
each, and the directors may increase the capital stock thereof when 
necessary upon the approval of a majority of the stockholders of 
said consolidated company. 


Article 7th. 

The private property of the stockholders is hereby exempted from 
liability for the debts of the company except to the amount of the 
unpaid instalments of any stockholder. The stock of said corpora- 
tion shall be transferable under such rules and regulations as may 
be deemed expedient by the board of directors. 


Article Sth. 


Upon the surrender of the present certificates of stock now issued 

and outstanding of either of the companies herein consolidated a 

like amount of the stock at par of the consolidated company 

111 = shall without delay after its consolidation be issued in return 
therefor to the holders thereof. 


Article 9th. 


In all cases in which subscriptions or agreements with either of 
said companies, parties hereto, for the stock of either of said compa- 
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nies have been heretofore made by any person or persons or bodies 
politic or corporate and said subscriptions or contracts for stock yet 
remain unpaid or unperformed, either in whole or in part, the stock of 
suid consolidated company shall, upon payment of said subscriptions 
or performance of said contracts, be issued to the said subscribers in 
the same manner as theseveral companies, parties hereto, would have 
heen bound to issue their stock respectively had not this consolida- 
tion taken effect. 

Article 10th. 


All and singular the rights and franchises, privileges, real estate, 
depot grounds, rights of way, road-bed, railway, iron rails, engines, 
cars, machinery, rolling stock, debts, dues, demands, choses in action, 
and property of every description, name, and nature in which the 
said Iowa Southern Railway Company and the Alexandria and 
Nebraska City Railroad Company have respectively any rights, title, 
or interest, whether in possession, reversion, or remainder, with the 
appurtenances, upon the ratification of these articles of consolidation 
as herein and by law provided for and from thenceforth, shall be 
held, owned, and controlled by the said Missouri, lowa and Nebraska 
Railway Company, their successors and assigns, as fully and com- 
pletely to all intents and purposes as the said several companies do 
or can now hold, own, use, or control the same, and no further con- 

veyance or assurance shall be required for the full and com- 
112 plete vesting thereof in said Missouri, lowa and Nebraska 
Railway Company. 


Article 11th. 


All the books, vouchers, records, muniments of title, and other 
documents pertaining to the business or property of the said several 
companies, parties hereto, shall be placed in the office of the secre- 
tary of said consolidated company, aud the said books, records, 
vouchers, and papers shall be subject to the proper examination and 
inspection of all persons interested therein, who shall have the same 
access thereto as if the same had remained in the office of the origi- 
nal companies. 

Article 12th. 


The principal place of transacting the business of the consolidated 
company shall be at Centerville, Appanoose county, lowa, which 
place of business may be changed to any other point on said line at 
any time in accordance with the provisions of article sixteen of the 
articles of incorporation of said lowa Southern Railway Company. 


Article 13th. 


The line of the consolidated railway shall extend continuously 
from the city of Alexandria, Clarke county, Missouri, on the Missis- 
sippi river, its eastern terminus, as the seme is now located and 
partially graded to Centerville, in Appanoose county, lowa, thence 
west to the Missouri river, as contemplated by the charter of the 
lowa Southern Railway Company, and the said consolidated com- 
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pany shall complete and put in operation said line of railway from 

the city of Alexandria, Missouri, to Centerville, lowa, and from 

thence westward to the Missouri river as soon as practicable, and 

shall continue to maintain and operate said railway as a first-class 
road at, from, and between the said termini throughout its 

113s entire length during the corporate existence of the said con- 
solidated company. 


A rticle 14th. 


The said consolidated company shall fulfill and finally settle, pay, 
and dismiss all debts owing and all contracts and agreements or other 
obligations entered into by either of said companies of every kind 
and nature, legal and equitable. 


Article 15th. 


[In order to facilitate the settlement of all claims, debts, or obliga- 
tions of either of the companies parties hereto and properly proteet 
the interests of all parties interested it is agreed that an auditing 
committee from each of said companies, parties hereto, consisting of 
three members each, shall be appointed to audit and allow all just 
claims against these said respective companies, or such amounts 
thereof as they shall find just and equitable; the said committee for 
the auditing of the claims against the Iowa Southern Railway Com- 
pany shall consist of C. W. Bowen, Jacob Rummell, and John A. 
Talbot, and the said committee for auditing of the claims of the 
Alexandria and Nebraska City Railroad Company shall consist of 
James Fitzhenry, Geo. M. Ochiltree, and Enoch Hinckley. 


Article 16th. 


The consolidated company, in order to raise money necessary to 
construct, complete, equip, and operate the line of railway formed 
by the consolidation and every part thereof, shall have the right and 
power to borrow money to an amount not exceeding two-thirds of 
the capital stock, and to issue the bonds of the consolidated company 

therefor, aud to secure the payment of the same by a first 
114. mortgage or deed of trust on all the property, rights, and fran- 
chises of the said consolidated company lying between the 
Mississippi and Missouri rivers, in the States of Missouri and Iowa. 


Article 17th. 


It is agreed that these articles of consolidation shall be submitted 
to the stockholders of each of said companies, parties hereto, at a 
meeting thereof called separately for the purpose of taking the same 
into consideration; due notice of the time and place of such meeting 
and the object thereof shall be given; the time of such meeting of 
the stockholders of the Iowa Southern Railway Company shall be 
on the 23rd day of April, A. D. 1870, and the place the town of Cen- 
terville, Appanoose county, Iowa; the time of such meeting of the 
stockholders of the said \lexandria and Nebraska City Railroad 
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Company shall be on the 2nd day of May, A. D. 1870; the place the 
city of Alexandria, in the State of Missouri. 


Article 18th. 


In witness whereof the corporate seals — the respective com panies, 
parties to this agreement, have been hereunto affixed in quadrupli- 
cate by order and in the presence of the directors of each of said 
companies duly convened, a quorum of each of the said board of 
directors being so present and assenting thereto, and is attested by 
their respective signatures hereto on behalf and by order of said 
boards of directors, and the president of each of said companies have 
also at the same time and in behalf of the said respective companies 
hereto affixed their names in virtue of resolution of said several 

boards of directors passed at respective meetings thereof. 
115 [ SEAL. | IOWA SOUTHERN RAILWAY COM- 
PANY, 
By F. M. DRAKE, President. 
Attest: C. W. BOWEN, Sceretary. 
KF. M. DRAKE, 
C.W. BOWEN, 
WM. BRODLER, 
J. A. BREAZEALE, 
JOHN A. TALBOT, 
S. DICKEY, 
JACOB RUMMELL, 
C. H. HOWELL, | 
Directors of the Iowa Southern Railway Company. 
[ SEAL. ] ALEXANDRIA & NEBRASKA CITY 
 & CA. 
By E. PRATT BUELL, President. 
Attest: P. W. PLANTZ, Secretary. 
E. PRATT BUELL, 
G. M. OCHILTREE, 
Kk. HINCKLEY, 
S. M. YOUNG, 
P. W. PLANTZ, 
Directors of the Alexandria and Nebraska City 
Railroad Company. 


I,C. W. Bowen, secretary of the Iowa Southern Railway Com- 
pany, do hereby certify that in pursuance of notices published in 
the “ Loyal Citizen,” a newspaper published in the town of Center- 
ville, Appanoose county, lowa, principal office and place of business 
of said company, also in a newspaper published in the town of 

Bloomfield, in the county of Davis and State of Iowa, through 
116 = which counties the line of said company is established and 
the road is run, the stockholders of said company met at 
said company’s office, in the town of Centerville aforesaid, on Sat- 
urday, the 23rd day of April, 1870, to take into consideration the 
within — foregoing agreement, and they then and there proceeded to 
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vote by ballot for the adoption or rejection of said agreement; that 
at said meeting 8,755 votes were cast, each vote representing one 
share of stock: that all of the 8,755 votes so cast were cast in favor 
of the edoption of said agreement and that none of said votes were 
“ast against its adoption, and that the entire number of shares of 
stock of said company is 10,280, and that therefore the stock so 
voted as aforesaid in favor of said agreement is more than four- 
fifths of the entire stock subscribed of the company. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the said company, at Centerville, Iowa, this 23rd day of 
April, A. D. 1870. 

[SEAL. ] C. W. BOWEN, 
Secretary of the Iowa Southern Railway Company. 


I, P. W. Plantz, secretary of the Alexandria and Nebraska City 
Railroad Company, do hereby certify that in pursuance of the notice 
published in the Alexandria Commercial, a newspaper printed and 
published in the city of Alexandria, Clarke county, in the State of 
Missouri (the principal office and place of business of said company 
being in said city of Alexandria), the stockholders of said company 
met at the Pearl-Street House, in the said city of Alexandria, on 
Monday, the 2d day of May, 1870, to take into consideration the 
within and foregoing agreement, and they then and there proceeded 

to vote by ballot for the approval or disapproval of said agree- 
117 ment; that at said meeting 4,875 votes were cast, each vote 

representing one share of stock; that all of the 4,873 votes so 
cast were cast in favor of the approval and adoption of said agree- 
ment and that none of said votes were cast against its approval and 
adoption, and that the entire number of shares of stock of said com- 
pany does not exceed G70, and that there fore the stock sO voted as 
aforesaid in favor of said agreement is more than two-thirds of the 
entire stock of the company. 

And I further certify that on the same day and immediately after 
the meeting of the said stockholders had adjourned the board of 
directors of the Alexandria and Nebraska City Railroad Company 
met, as required by law, to carry the said vote and agreement into 
effect, and did adopt the name of the “ Missouri, lowa and Nebraska 
Railway Company ” as the corporate name for the consolidated com- 
pany, and did call in the certificates of stock outstanding in said 
Alexandria and Nebraska City Railroad Company to be exchanged 
for stock in the said new company by ordering and directing notice 
to be given to holders of said outstanding certificates of stock to pre- 
sent the same to P: W. Plants, the secretary of the said Alexandria 
& Nebraska City Railroad Company, to be so exchanged on or 
before the first day of July, 1870. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the Alexandria and Nebraska City Railroad Company this 
third day of May, A. D. 1870. 

(SEAL. | P. W. PLANTZ, 
Secret lary of the Alexandria A Nebraska 
City Railroad Company. 
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Endorsed: Articles of consolidation of the (1612) “ lowa Southern 
Railway Company ” and the “Alexandria and Nebraska City Rail- 
road Company,” under the name and style of the Missouri, lowa and 

Nebraska Railway Company. Recorded on pages 267, 268, 
118 269, 270, 271, 272, 273, 274, and 275, Book Railroad Associa- 

tions, vol. I. Filed May 11th,1870. Francis Rodman, sec’y 
of state. Filed Oct. 12,1880. M. M. Price, el. 

Another endorsement: “1153 & 1287. Filed Oct. 14,1885. A. 
P. Selby, clerk.” 

119 Mr. Cunnrxcuam: I desire to object to this evidence be- 

cause it is irrelevant; there is no showing of any connection 
between the two companies named here as being consolidated and 
the company under which they claim a charter power. I[ claim 
that, even admitting,as I deny, that the act of 1866 is constitutional 
and valid, upon its face it declares it shall not be operative until it 
has been accepted. by the company. W here is there any proof of its 
acceptance? ‘That is a condition precedent. The Legislature made 
a law and said this law shall become operative as to one or more 
sections when accepted. They have offered proof of its acceptance. 


The court overruled said objections and admitted said articles of 


consolidation in evidence; to which ruling of the court the defendant 
then and there excepted. | 

The Court: What is the language of the act? 

Mr. Overati: That is the language of the act, and, further, we will 
show, when we ofler the bonds sued On, the defendant recognizes 
this consolidated road, the Missouri, lowa and Nebraska, as a road 
consolidated with the two roads, the Alexandria & Nebraska City, 
formerly the Alexandria & Bloomfield, and the Iowa Southern. 

The Court: You better read the recital tosome one of your bonds. 

Mr. Overati: Yes, sir; I will read it from the book. His an- 
swer also sets it up and says the same thing. 

Mr. CUNNINGR AM: I deny it. 

The Court: Read the recital of the bond. 

Mr. Overati: For convenience.I will read out of the record of the 

Supreme Court of the United States a statement in the bond. 
120 Mr. CunnincuHam: I do not desire it to go to the jury. 
The Court: I am asking for my information that 1 may 
understand what the recitals are. The bond is not proved yet, of 
course. 


Said recital is in the words and figures following, to wit: 


Recital of Bond. 


‘$1,000. Unitep STATES OF AMERICA. No. 4. 
“ Eight per cent. railroad bond. - 
“County of Scotland. Twenty-five years. 


“know all men by these presents that the County of Scotland, in 
the State of Missouri, acknowledges itself indebted to the Missouri, 


1 en sa 


— 
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Towa and Nebraska Railway Company, a corporation existing under 
and by virtue of the laws of the States of Missouri and Iowa, formed 
by consolidation of the Alexandria and Nebraska City Railroad 
Company (formerly Alexandria and Bloomfield Railroad C ompany), 
of the State of Missouri, and the lowa Southern Railway Company, 
of the State of Iowa, in the sum of $1,000, which sum the said county 
hereby promises to pay to the said’ Missouri, Iowa and Nebraska 
Railway Company, or bearer, at the Farmers’ Loan and Trust Com- 
pany, New York, on the thirty-first day of December, A. D.1895,together 
with interest thereon from the thirty-first day of December, 1570, at 
the rate of eight percent. per annum, which interest shall be payable 
annually in the city of New York on the thirty-first day of December 
in each year as the same shall become due, on the presentation of 
the coupon hereto annexed, this bond being issued under and pur- 

suant to an order of the county court of said Scotland county 
121 for subscription to the stock of the Missouri, lowa and Ne- 

braska Railway Company, as authorized by an act of the 
General Assembly of the State of Missouri, entitled “An act to in- 
corporate the Alexandria and Bloomfield Railroad Company,” 
approved Feb. 9, 1857. 

“In testimony whereof the said County of Scotland has executed 
this bond by the presiding justice of the county court of said county, 
under the order of said court,signing his name hereto, and the clerk 
of said court, under the order thereof, attesting the same, and affix- 
ing thereto the seal of said court. This done, at the town of Mem- 
phis, in the county of Scotland, in the State of Missouri, this first 
day of September, A. D. 1870. 

“WILLIAM DAWSON, 
“ Présiding Justice of the County Court of Scotland County, Mo. 


Attest:  [emat.] STERLING McDONALD, 
“ Clerk of the County Court of Scotland County, Mo.” 


Countersigned and delivered this 20th day of September, 1871. 


CHARLE- METZ, Trustee. 


122 The Court: This bond purported to be issued to the con- 
solidated company ? 

Mr. Overat_: Yes; we wish to introduce next an order of the 
county court of Scotland county of the 9th of August, 1870. 

The Court: What is the date of this bond ? 

Mr. OvERALL: September Ist, 1870. 

The Court: What is the date of that order? 

Mr. OveraAt_: The 9th of August, 1870. This isan order author- 
izing the subscription and issuance of the bonds—a certified copy of 
the record of the county court of Scotland county. 
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Said record is in the words and figures following, to wit: 


Record of the Scotland ( ounty Co. Court. Aug. d, 1870. 
“Certified copy of record.” 
In the County Court of Scotland County. 


STATE OF Missouri, 
. ato » 88° 
County of Scotland, | 


In the county court of Scotland county, at the August term, 1870, 
held on the ninth (9th) day of August, 1870, amongst others, were 
the following proceedings: 

“At this day a petition was presented to the court, signed by 
Charles Mety, H. H. Downing, H. H. Montgomery, David Gwynne, 
R. P. Wayland, and divers other persons, to the number of thirteen 
hundred and sixty-five, tax-payers and residents of said county, 
praying the court to subscribe the sum of two hundred thousand 
dollars stock to the Missouri, lowa and Nebraska Railway Company, 
payable in county bonds, due twenty-five years from date, bearing 
interest at the rate of eight per cent. per annum, payable annually, 
commencing from date of compliance of contract on the part of the 
company of said railroad. 


123 Now, therefore, in consideration of the prayer of said peti- 

tioners, and in pursuance and by virtue of law and the power 
therein given to the court to subseribe In said railway company, it is 
ordered by the court that the county of Scotland, im the State of Mis- 
souri, do hereby subscribe the sum of two hundred thousand dollars 
to the eapital stock-of the Missouri, lowa and Nebraska Railway Com- 
pany, payable in the bonds of said county of the denomination — one 
' thousand dollars each, due twenty-five years from the date of issue, 
and bearing eight per cent. interest per annum, the interest payable 
annually in the city of New York, on the — terms and conditions, 
to wit: One hundred thousand dollars of said bonds to be delivered 
to said railway company when said road shall have been graded, 
bridged, and tied, the track laid, and the cars running thereon from 
Alexandria, Missouri, to a permanent depot located within one-half 
mile of the court-house in Memphis, in said county, and the remain- 
ing one hundred thousand dollars of said bonds to be delivered to 
said company when said company shall have thus completed their 
said line of road from Memphis to the west or north line of said 
county and the cars are running over the same through said county. 
(Provided said railroad shall be so located as to miss the west line 
and strike the north line of said cuunty, it shall do so at a point not 
exceeding four miles east of the northwest corner of said county.) 
Said railroad shall be so built and the cars running thereon as afore- 
said within two years from the date of this order; otherwise said 
subscription shall be null and void; and it is ordered further that 
Henry M. Gorin be, and he is hereby, appointed agent for said 
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county of Scotland to subscribe the stock of said county upon 
124 =the books of said company, to represent said county at the 

meetings of the stockholders of said company, to cast the 
vote of said county, and to receive its dividends. 

And in order that the interests of the people may be fully guarded 
the court doth appoint, as trustee, Charles Mety, of said county, 
whose duty it shall be to receive from the clerk of the county court 
of Scotland county aforesaid the above-mentioned bonds as soon as the 
same are Issued and to have custody of the same, and as soon as the 
sald railway company shall have complied with thestipulations above 
Set forth the said trustee shall deliver the aforesaid bonds to the 
treasurer or other authorized agent of said railway company, and 
shall at the same time receive from said treasurer or other agent of 
said company an equal amount in certificates of stock of the said 
railway company, which said certificates of stock the said trustee 
shall deposit-in the hands of. the treasurer of said county of Scot- 
land, taking his receipt for the same, which said receipt, together 
with a written report of his action, shall be presented to the county 
court at the next term thereafter, and the said agent or trustee 
shall give bond in the sum of three hundred thousand dollars to 
the said county of Scotland, with security to be approved by the 
county court of said county, for the safe keeping of said bonds and 
the faithful performance of said trust. 

And it is further ordered by the court that the county attorney 
for said county shall proceed to have said bonds printed and litho- 
graphed and that the presiding justice of the county court of said 
county shall. sign the same and the clerk of the county court of said 

county shall make the proper attestation of his signature, 
125 and that the said bonds shi a — annual coupons attached, 

and the trustee shail when he delivers said bonds to said 
railway company detach any or all coupons for interest that may 
have past maturity and cancel and return the same to the treasurer 
of said county when his report as aforesaid is made, and shall enter 
upon the next maturing coupon on said bonds the date of delivery 
to said company in order that said company shall receive interest 
only from the date they are entitled te receive said bonds. 

It is further provided that said railway company shall pay all the 
expenses of lithographing and printing said bonds. 


(Signed) WILLIAM DAWSON, President. 


A true copy from the records of said court. 
Witness my hand and the seal of said court this tenth day of May, 
1883. 
[SEAL. | JOS. G. BEST, 
County Clerk. 


I further certify that the words “and the cars are running over 
the same through said county,” between the 9th and 10th lines on 
2d page, and the word “date,” between the 15th and 16th lines on 
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2d page, and the word “county,” between the 12th and 13th lines on 
3d page, were inserted by me before certifying this copy. 
[ SEAL. | JOS. G. BEST, 
Clerk of the County Court. 


Endorsed : “1153 & 1287. Filed Oct. 14,1885. A. P. Selby, clerk.” 


126° Mr. Cunxincuam: I object to this as incompetent. 

Mr. Overati: I also offer in evidence a duly certified copy 
from the records of the county court of Scotland county—the pro- 
ceedings of the 11th of December, 1571. Part of these bonds, 
$100,000 of them, had been delivered in the first place, and then 
comes another order for the delivery of the second $100,000. 

Mr. Cunntncuam: I make the same objection. 


(The order was read as follows :) 
Record Entry of the 11th December, 1871, Scotland Co. County Court. 
Certified copy of record. 
November Adjourned Term, 1871. 


STATE OF MIssouRt, es 
County of Scotland, j °° 


In the eounty court of said county, on the eleventh day of De- 
cem ber, 1871, the following, among other, proceedings, were had, viz: 
“Ordered, That so much of the order of this court made hereto- 
fore, to wit, at the August term of this court, A. D. 1870 (which order 
provided for the issue of two hundred thousand dollars of the bonds 
of said county of Scotland to the Missouri, lowa and Nebraska Rail- 
way Company upon the terms and conditions specified in said 
order), as is embraced in the following words, to wit: “And the re- 
maining one hundred thousand dollars of said bonds to be delivered 
to said company when said company shall have completed their said 
line of railroad from Memphis to the west or north line of said county 
and the cars are running over the same, through said county; pro- 
vided said railroad shall be so located as to miss the west line.and 
strike the north line of said county, it shall do so at a 

127 ~—s pomnt_ not exceeding four miles east of the northwest corner 
of said county said railroad shall be so built and the cars so 
running thereon as aforesaid within two years from the date of this 
order,” beso far modified as to authorize and direct Charles Mety, Esq’r. 
trustee for said county, nominated and appointed in said order of 
this court, and said Charles Mety, trustee, is hereby authorized, em- 
es and directed, upon full compliance by the said Missouri, 
owa and Nebraska Railway Company of the terms and stipulations 
hereinafter set forth, to surrender immediately to said Missouri, 
Iowa and Nebraska Railway Company or their duly authorized 
agent for that purpose the one hundred thousand dollars of the 
bonds of Scotland county aforesaid provided for and issued to said 
Charles Mety as trustee under and by virtue of the terms of the 
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order of this court heretofore made in the premises as aforesaid, 
and upon the following express conditions—that is to say: The said 
Missouri, lowa and Nebraska Railway Company shall execute 
to said Charles Mety, Esq., trustee as aforesaid, upon receiving 
said bonds as aforesaid, a good and _ sufficient receipt for the 
same, and shall furthermore deliver to him, the said Charles 
Mety, Esq., trustee, a good and sufficient bond of indemnification to 
the said Charles Mety, trustee, and to the said county of Scotland 
to the acceptance of the said Mety; the conditions of which said 
obligation shall be that: 
Ist. Thesaid Charles Mety, trustee, shall before issuing said 
128 one hundred thousand dollars of said bonds orany of them can- 
cel and detach from each of said bonds so to be delivered the 
coupons to each of said bonds attached for all interest due or to be- 
come due on said bonds and each of them to and on the 31st day of 
December, A. D. 1871, and said bonds shall only be surrendered and 
transferred by said Charles Mety, trustee, to said Missouri, lowa and 
Nebraska Railway Company after said coupons for the interest 
thereon for the year 1871 have been so detached from them and each 
of them as aforesaid. : 

2d. That the said Missouri, Jowa and Nebraska Railway Company 
shall by the 3lst day of December, A. D. 1871, complete the said 
railway to the western boundary line of said county of Scot- 
land, have the same bridged. tied, the iron laid, and the ears run- 
ning thereon to that point, according to the provisions and condi- 
tions of the order of this court heretofore made as aforesaid ; and, 
furthermore, if said Missouri, lowa and Nebraska Railway Company 
shall not have so as aforesaid completed their railroad and the cars 
running thereon to said western boundary line of Scotland county 
by said 3lst day of December, A. D. 1871, then and in that case the 
said Missouri, lowa and Nebraska Railway Company are to make 
all necessary provisions for the interest then and thereafter accruing 
upon said one hundred thousand dollars of bonds so to be issued to 
them as aforesaid from and after the lst day of January, A. D. 1872, 
and until such time as said railroad shall be so completed and the 
cars running thereon to the said western boundary line of said 
county, as is provided in said order of this court heretofore made 
in the premises, to the end that in no event shall said county of 

Scotland or said Charles Mety, Esq’r, trustee, be or become 
129 responsible for interest on said one hundred thousand dollars 

of bonds until the said railroad shall be completed and the cars 
running thereon to the said western boundary line of said county of 
Scotland. 

‘3d. The said Missouri, lowa and Nebraska Railway Company 
shall pay or cause to be paid at maturity the interest now due or 
which shall become due on the bonds heretofore issued by said 
county of Scotland to said Missouri, lowa and Nebraska Railway 
Company on the 3lst day of December, A. D. 1871, at the city of 
New York, and shall accept therefor and in discharge thereof the 
warrants of this court, drawn on the county treasurer, payable when 
and as requisite funds shall be in the treasury of said county appli- 
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cable to the payment of the same; and when said interest has been so 
paid as aforesaid and said railroad company shall receive said war- 
rants in payment thereof the coupons for such interest so paid off 
and discharged shall all be cancelled and returned to the clerk of 
this court, who will receipt for and file the same. 

4th. And the said Missouri, Jowa and Nebraska Railway Com- 
pany shall furthermore guarantee, so far as may be necessary, that 
it will protect the interests of the said county of Scotland and State of 
Missouri and the said Charles Mety, Esq., trustee as aforesaid, in ac- 
cordance with the order of this court heretofore made in the prem- 
ises, then said bond of indemnification shall be void. 

5th. That Charles Mety, Esq’r, trustee, make report of his proceed- 
ings as such trustee in the premises to this court as soon as the 
provisions of this order be complied with, and that he transmit with 
said report such receipts and other evidences as he may have In 
his possession of his action in the premises. 


1380 Sratre or Missouri, | 
County of Scotland, | 


88: 


I, Jos. G. Best, clerk of the county court in and for said county, 
hereby certify the above and foregoing to be a true copy of the pro- 
ceedings of our said county court on the day and year written above 
as the same appears of record in my office, and that the word * so” in 
the 17th line of the first page and the word “due” on 4th line and 
word “said ” on 52d line of second page were interlined before cer- 
tifying. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at office, in Memphis, this the 29th day of 
September, 1555. 

[SEAL. ] JOS. G. BEST, 
Clerk County Court, 
By — —, D.C. 


Endorsed; “1155 & 1287. No. —. Certified copy of order of — 
court, made at ——. ‘Term, I8—. In the matter of orders of sub- 
scriptions, &c. Filed Oct. 14, 1855. A. P. Selby, clerk.” 


Mr. Cunnincnam: We deny the execution of the instrument sued 
on; we deny that they were detached from bonds, and that even if 
they were that there was a certain judgment rendered by which the 
courts of Missouri declared them null and void and the supreme 
court of Missouri confirmed it. 

Mr. Overatyi: This suit was brought in 1878 before the statute of 
1879 was passed, and there was no aflidavit as required by law at 
the time the suit was brought; hence that was an admission of the 

factum of the instrument at the time of filing the answer.’ 
131 Mr. CUNNINGHAM: In answer to that we desire to say that 

this case has gone to the supreme court and has been re- 
versed. ‘That question was tried on the defenses here set up and 
the court sent the case back for a new trial, and when it came back 
we filed an amended answer in which we denied the execution. 
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The Court: The supreme court passed on the question of notice. 

Mr. Cunnincuam: And said it was a good defense. 

The Court: Your witnesses are here and they better prove it. 

Mr. OverRALL: There is an agreement, which, I believe, is entered 
of record, agreeing to the consolidation of the first two Hill cases 
and a certain agreement concerning the ownership, ete., of coupons 
in these cases. 

The Court: Let it be read. 

Mr. OverAL: I will read the order, page 351 of Record Book H. 


(Counsel then read as follows: ) 


Order Consolidating Cases 1153 & 1287. 


Wittram Hitz, Plaintiff, ) 
v8. . 1153. 
ScoTLtanp County, Defendant. } 


WititramM Hix, Plaintiff, ) 
, 1287. 


is, 
SCOTLAND COUNTY, Defendant. ( 
SEPTEMBER 277TH, 1578. 

By consent it is ordered that the above cases be consoli- 

132. = dated; that the plaintiff have leave until February Ist, 1879, 

to file amended petition and put in suit additional coupons, 

and that the entire number of coupons embraced in said petition 

may be put in two counts, and that defendant have leave to file an- 

swer on or before the first day of the next term; and thereupon it 

is ordered that said cases be continued until the .next term of this 
court. 


Mr. Cunnincuam. I desire to object, because the stipulation is on 
file and it shows the clerk did not enter up the whole stipulation. 
It adds, “ reserving to the defendants the same right of defense as 
though they had sued separately.” The stipulation contains those 
very important words, which the record omits. 

Mr. Overati. The stipulation is here; if the gentleman wants to 
introduce it, it is all right. 

The Court. Are you going into the identification ? 

Mr. OVERALL. Yes. 

The Court. It is impossible for the jury to carry all that in their 
heads; I will give one a paper and let them follow the numbers. 

Mr. Overatit. We have the numbers of these in suit, and a juror 
‘an check them off. 

Mr. CunninGuam. I desire, to save time, to note my objection. 
Plaintiff offers in evidence certain bonds, the numbers of which have 
been given. Defendant objects because the authority for the execu- 
tion of those bonds have not yet been sufficiently established. He 
objects also because the coupons upon which suit is predicated have 
not been offered in evidence nor proven to have been detached from 
any bond, nor proven to have been made by Scotland county. 
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133 The Court. That is what I supposed this witness was in- 
troduced for. 

Mr. Cunnincuam. I require they shall do that before the evidence 
is offered. 

The Court. As I understand, a witness is introduced for some- 
thing; I do not know what. No bonds have been offered as yet. 

Mr. CUNNINGHAM. Now, he says he offers them. 

Mr. Overaty. I Want to prove those bonds and I propose to in- 
troduce a witness to prove the signatures of the officers to it. 

The Court. That is what | understand. 

Mr. Cunxincuam. The shorthand report will show that he — 
them. I wish to say in this connection that the last record of ; 
judgment in this case was for $10,000 more than the parties were 
entitled to by reason of the slip-shod manner in which the case was 
conducted, and [I wish to savy that every coupon that is offered in 
this case costs us $80, and that I would be a traitor to the interests 
of my clients if I did not insist upon every rightful objection. I 
insist that every step of this case shall be proven, and if they claim 
they have coupons that they shall offer them, and if they offer them 
that they shall prove the execution of them, and shall prove if they 
offer a bond to the witness that that coupon has been detached from 
that bond before they ask him to testify about the execution of | 
because until they have shown that the coupon was detached from 
that bond the bond itself is irrelevant and incompetent and has no 

relation to the case. 
131 The Court. As I understand the proposition, that is just 
what they are proposing to do. The bond is not offered until 
they make proof. It is a mere suggestion to the court. Now, they 
propose to prove the execution and the detachment of the coupon. 
The bonds are not offered as such yet, but they are proposing to 
prove the preliminary steps. 

Mr. Overatt. I wish to hand to the witness for identification this 
instrument. 

The Court. Give the number. 

Mr. Overacr. This is bond No. 4. 


Sterling Mec Donald. 


STERLING McDonacp, being duly sworn on the part of the plain- 
tiff, testified as follows: 


By Mr. OVERALL : 


Q. State what position you occupied in 1870 towards Scotland 
county. 

A. I was clerk of the county court. ° 

Q. When were you first elected clerk ? 

A. In November, 1866. 

Q. How long did you remain clerk ? 

A. Until January Ist, 1879. 

Q. You were clerk for 12 years ? 

A. Nearly 14. 


~ 
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Q. Through how many terms were you elected ? 

A. Three and part of another; I was appointed to fill a vacancy 
in the first place. 

Q. And then afterwards you were re-elected three times? 

A. Yes, sir. 

Q. You were county clerk of Scotland county in September and 
December, 1870? 

A. Yes, sir. 

Q. Whose signature is to that instrument as county clerk ? 
135° <A. That is mine, to the best of my belief, sir. 
Q. And do you recognize the other signature there of the 

presiding justice ? 

A. Yes, sir; that is his. 

@. You have seen him write often ? 

A. Yes, sir. 

Q. You know his handwriting, you think ? 

A. Yes, sir. 

Q. Whose signature is it? 

A. Judge Dawson’s. 

Q. What position did he occupy at that time? 


Objected to. 

Mr. CUNNINGHAM: We object; that is proven by the record. 

The Court: Was he acting? 

Witness: He was presiding justice of the county court at that 
time. | 


Q. And that is his signature ? 

A. That is his signature. 

Q. And the seal, | presume, proves itself the seal of the county 
court of Scotland county ? 

A. Yes, sir. 

The Court: He may as well prove it if he knows it. 


Q. State if that is the seal of Scotland county ? 

A. Yes, sir. 

Mr. OverRALL: Now, I offer to read this bond in evidence for the 
recitals contained in it. 

Mr. CUNNINGHAM: I repeat the objection which I bave made be- 
fore. 3 

The Court: It will be read. Of course if there is a lack of 
authority that will be shown hereafter and the court will strike it 
out. 


88 THE COUNTY OF SCOTLAND, IN THE STATE OF 
(The recital was then read as follows:) 


Recital of Bond. 
“ $1,000. No. 4. 
“Unxitep STaTes OF AMERICA. i 


“Eight per cent. railroad bond. 


136 “County of Scotland. Twenty-five years. 


“ Know all men by these presents that the county of Scotland, in 
the State of Missouri, ac knowledges itself indebted to the Missouri, 
Iowa and Nebraska Railway Company, a corporation existing under 
and by virtue of the laws of the States of Missouri and Iowa, “formed 
by consolidation of tie Alexandriaand Nebraska City Railroad Com- 
pany (formerly Alexandria and Bloomfield Railroad Company) of 
the State of Missouri and the Iowa Southern Railway Company of 
the State of Iowa, in the sum of $1,000, which sum the said county 
hereby promises to pay to the said Missouri, Jowa and Nebraska 
Railway Company, or bearer, at the Farmers’ Loan and Trust Com- 
pany, New York, on the thirty-first day of December, A. D., 1895, 
together with interest thereon from the thirty-first day of December, 
1870, at the rate of eight per cent. per annum, which interest shall 
be payable annually in the city of New York on the thirty-first day 
of December in each year as the same shall become due on the pre- 
sentation of the coupon hereto annexed, this bond being issued 
under and pursuant to an order of the county court of said Scotland 
county for subscription to the stock of the Missouri, lowa and Ne- 
braska Railway Company, as authorized by an act of the General 
Asseinbly of the State of Missouri entitled “An act to. incorporate 
the Alexandria and Bloomfield Railroad Company,” approved Feb. 
) 1857. 

“In testimony whereof the said county of Scotland has executed 
this bond by the presiding justice of the county court of said county, 
under the order of said court, signing his name hereto and the clerk 

of said court, under the order thereof, attesting the same and 
137 ~—saflixing thereto-the seal of said court. 
“'Thisdoneat the town of Memphis, i in thecounty of Scotland, 
in the State of Missouri, this first d: ay of September, A. D. 1870. 
“WILLIAM DAW SON, 
“ Presiding Justice of the County Court of Scotland County, Mo. 


“ Attest : (SEAL. | STERLING McDONALD, 
“Clerk of the County Court of Scotland County, Mo.” 


Countersigned and delivered this 20th day of September, 1S¢l. 
CHARLES METZ, Trustee. 


Q. Are you acquainted with Charles Mety ? 
A. Yes, sir. 
Q. Do you know his signature ? 

. I have seen it often. 
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Q. Seen him write often ? 

A. Yes, sir. 

Q. Do you think you would know it if you saw it? 

A. I believe so. 

(). Look at this and state whether that is his signature. 
A. Yes, sir; I believe that is his handwriting. 

Q. In your opinion, that is his signature ? 

A. Yes, sir. 


Mr. OveEkKALL: “Countersigned and delivered this 20th day of 
September, 1871. (Signed) Charles Mety.” Now, that was bond No. 
4. I suppose it is hardly necessary to ask the same question about 
each one of these bonds ” 

Mr. CUNNINGHAM: I desire you to consider that the same objec- 
tion has been made to each one; that you offer them subject to the 
same objection and exceptions. 

Mr. OvERALL: Now, we offer each one of the bonds numbered 

in this petition and remaining after the dismissals, and I 
138 ~=—will call them off: Bonds 1, 3, 4, 5,6, 7, 4, 10,11, 12, 38, 88, 
90, 92, 155, 186, 137, 160. 

Mr. CunNINGHAM: You will find there is a different signature on 
all above 100. ‘The plaintiff will no doubt admit after he reads 100 
that every bond shows December 11, 1561, instead of September 20, 
and a different signature. 

Mr. Overatt: All these bonds are alike except above this num- 
ber 100; they are marked “ Countersigned and delivered September, 
1871.” It is the same signature, the only difference being in the 
date of delivery. Those above 100 have not the last order of the 
county court, which we read. 

The Court: This is in the Hill case? 

Mr. OveraL_: Yes. (Counsel then continued to read the numbers 
as follows): 161, 162, 166, 173, 174, 176, 100, 196, 197, 193, 194, 195, 
Nos. 6, 25, 26, 27, 29, 30, 35, 36, 9, 18, 14, 15, 8, 7, 167, 163, 37, 192, 
191, 99, 200, 199, 198, 177, 165, 164, 159, 158, 134, 133, 89, 84, 5, 190, 
189, 188, 187, 179, 178, 142, 141, 140, 139, 158, 93, 97, 93, 85, 82, 81, 
75, 70, 69, 68, 67, 66, 65, 64, 68, 57, 106, 105, 104, 103, 102, 101, 17, 
18, 16. 

The Court: I understand, Mr. Cunningham, that you admit the 
signatures ? 

Mr. CunntnGuamM: I admit nothing, but I am compelled to allow 
the witness to testify against my objection to that point. I do not 
require him to go over each one and admit that he will swear the 
same thing as to each bond as he swore to the first one. I do not 
admit anything, but it is understood this witness will swear in each 

one as he swore to No. 4, subject to my objections. 


139 The Court: That is understood. instead of having him 
4 
swear to each one. 
Mr. OvERALL (to a juror holding the list): Hlave you seen 39 and 


40 on that list ? 
A Juror: I have. 
Mr. OvERALL: Erase them. Is 55 on that list 
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A Juror: Yes. 

Mr. Overaii: Has it been called? 

A Juror: No. 

The Court: You havei:t offered 56? 

Mr. OveratL: Have you 1. 2, and 3 not ea'ied? 

A Juxon: Not ealled. 

Mr. Overvii: And 56 not called ? 

A Juror: 56 not calied. 

Mr. OvERALL: 86 not called ? 

A Juror: S86 not called; 145, 140, and 147 not called, and 175 not 
‘alled. 

Mr. Overatyt: Have you any others not called? 

A Juror: | have no others. 

Mr. Overaue: i would like to know whether we must introduce 
ach one of these coupons separately. 

Mr. Cunnincuam: I would like, in order to explain the position 
we occupy, to state that the records of our court show that during 
the pendency of this other case vour honor, of course, gave judg- 
ment in the amount of the suit, and that could not be carried fur 
ther, and that judgment was enforced by mandamus. I am advised 
that they paid the money under duress of the court under man- 

damus on the same numbers as are sued on, and our defense 
140s sets up this judgment that they got eight or ten years ago 

on these same coupons; that they were forced to pay by man- 
damus, and which they are suing on again, and therefore I arm com- 
pelled to require that they prove every coupon, and that they prove 
that coupo: was cut froma bond, because a coupon is merely a 
lithographed piece of paper. . 

Mr. Overa.i: I deny that there is a bond there which the county 
has paid. 

The Court: That is a later inquiry. The present is whether we 
should call for an identification of each coupon. I understand the 
counsel does so. 

Mr. Overati: These coupons are filed in the office. 

The Court: They remain with the clerk. 

Mr. OvERALL: As we have to identify and page them, the ques- 
tion is whether we can’t have leave to withdraw them during the 
night to page them. 

The Court: If you take them it will be at your peril. 


The court thereupon adjourned until to-morrow morning at 10 
o'clock. 
Sr. Lours, October 13th, 1885. 
The court met pursuant to adjournment and the hearing of this 
cause was resumed as follows : 


Mr. OverRALL: There is on the list kept by the jury bond 175, 
which I omitted last evening. I understand bond No. 4 has been 
identified and each of the other bonds have been introduced, and 
that the same testimony shall be applicable as to each of the others. 

Mr. CUNNINGHAM: Under the same objection to all the testimony 
that they made as to bond No 4. ; 
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141 Mr. OverALL: I will ask the juror to put on his list bond 

31. It is on our list, but in making a copy for your.honor 
we left that out, No. 31, and the same evidence will be considered 
as heard in regard to this bond. There are eight bonds that will 
be proved by a deposition. | 


The examination of Mr. McDoNALD was resumed. 
By Mr. OVERALL: 


Q.: Mr. McDonald, how many of these bonds were issued by the 
county of Scotland ? | 

A. 200. 

(). Were they numbered in any order; and, if so, what order ? 

A. Numbered from one to 200. 

@. What was the denomination of each bond ? 

A. One thousand dollars. 

Q. I hand you bond four; were there interest coupons attached 
to these bonds at the time of their execution ? 

A. Yes, sir. 

’. How many coupons were attached to each bond ? 

A. 2d. 

(). I see a signature there of S. McDonald, county clerk. Is that 
your original signature or the lithographed signature ? 

A. That is a lithographed fac-simile. 

Q. That is a lithographed /ac-simile of your signature ? 

A. Yes, sir. ) 

Q. And is that lithographed signature on each of the 25 coupons ? 

A. Yes, sir. 

Q. Was there any mark on each of the coupons showing its num- 


A. Yes, sir. 

(). Corresponding with the date of its maturity? 

A. Yes, sir. 

Q. Was there anything upon the coupons indicating the bond 
to which it belonged and for which it was an interest coupon ? 
: A. Yes, sir. 
142 Q. Just explain to the jury what numbers were on the 

coupons. 

The Court: Don’t they show for themselves ? 

Witness: Yes. 

The Court: Take that bord for illustration ; what is the numer 
of that? | 

A. This is No. 4. 

Q. Now, the coupons. 

A. Numbered from one to 25 consecutively, and eagh of them 
has on it the number of the bond showing the bond it belongs to. 

Q. And the water-line number is the number of the coupon and 
the small number is the number of the bond? 

A. The coupon is 4. , 

The Court: And the date of the coupon is stated there ? 

A. Yes, sir. 
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Mr. Overay: I will read one of the coupons sued on ; examine 
this paper that I hand you. 

Mr. Cunnincuam: I desire to record my objection that they have 
not proven that the papers now exhibited to the witness have been 
detached from any bond at all. 

The Court: I understand that, but they have to take some 
order. 

Q. What is this paper I show you? 

A. That is a coupon. 

Q. From what bond ? 

A. That is coupon No. 5. 

Q. From what bond? 

A. No. 4. 

Q. Is that this bond? 

A. Yes, sir. 

The Court: When payable? 

Q. When was that coupon payable? 

A. December 51st, 1873. 

Q. Was that coupon on this bound No.4 at the time this bond was 
executed by the county, by its officers? 

A. Yes, sir. 

143 Mr. Overati: | now introduce this in evidence, coupon 
No. 3, detached from the bond, and I will read the coupon to 
show the jury how they are identified. 


(Coupon was then read, as follows:) 


“ Railroad Bond Coupon. 


Memrnis, Missourt, September 1st, 1879. 
The county of Scotland, State of Missouri, will pay to the bearer 
on December 31st, 1873, at the Farmers’ Loan and Trust Company, 
in New York, $80, being one year’s interest on bond No. 4, for one 
thousand dollars. 
(Signed) S. McDONALD, 
County Clerk.” 


Mr. Overatt: Now I offer this coupon in evidence. 

Mr. CunninGuam: [ object. 

The Court: It will be received; take them seriatim. 

Mr. CUNNINGHAM: We except to the ruling of the court. 

Mr. OverRALL: The jury will see that is coupon 3. Now, I will in- 
troduce coupon 4 from bond 4. 


Q. Mr. McDonald, I hand you this paper and ask you what‘it is. 
A. That is coupon No. 4 from bond 4. 
Q. Are those the same bonds that you have identified here ? 
A. Yes, sir. 
Q. Was that coupon on that bond when it was executed by the 
county ? 
A. Yes, sir. 
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Mr. Overa.v: I offer this coupon No. 4 from bond No. 4. 

The Court: How many are there of coupons detached, that you 
allege, from each of these bonds—the same number from each of the 
bonds? 

Mr. OvERALL: No, sir; not the same number from each of the 
bonds. 


Q. I will hand you this paper and get you to state what that is. 
A. That is coupon No. 5 from bond No. 4. 
144° Q. Was that coupon attached to the bond at the time of 
its execution by the county? 
A. Yes, sir. 


Mr. OverA.t: I offer that eoupon in evidence. 


Q. I now hand the witness another exhibit. State what that is. 
A. That is coupon 6 taken from bond No. 4. 


The Court: Can’t we shorten this by letting him run through 
them all? 

Mr. OverALL: I was going to take off of No. 4. There are 4, 5, 
6, and 7; and then I will ask another question. 

Mr. CuNNINGHAM: I wish to cross-examine Mr. McDonald on this 
matter. 


Q. Was this coupon attached to bond 4 at the time of its execution 
by the county ? 

A. Yes, sir. 

Mr. Krum: What is that? 

A. No. 6. 

Q. I hand you this exhibit at the top of the page; state to the 
jury what that is. 

A. Coupon No. 7 from bond No. 4. 

Q. Was that attached to the bond at the time of its execution? 

A. Yes, sir. 


Mr. OveRALL: I have not read each one, but I will state to the 
court No. 4 matured December 31, 1874, and No. 5, December 31, 
1875. 

The Court: They are in? 

Mr. OveRALL: Yes; but I state the contents of the 6th in 1876 
and 7th in 1877. These are the five coupons sued on in this suit 
from bond No 4. Now, we have made outa list here. We have 
here the exhibits that are filed in these books, and we have paged 

each page of these books. We have made out a list showing 
145 the page upon which each particular coupon is to be found. 

Of course if it is required by the court we will go through 
and show each one of its coupons; but if the gentleman will admit 
the same evidence may be considered in as to each of the other cou- 
pons, why, we will furnish the page on which the coupon may be 
found in the book containing the exhibits. 

Mr. Cunnincuam. I think the counsel will not pretend to say that 
in this book are all the coupons upon which they are still suing? 
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Mr. OverALL. Yes; in these three books. 

Mr. CunNINGHAM. Oh, three books. What are the other three 
books? Ah! I find he offers here what he called the attention of 
the court to yesterday—that is, books in which judgments were ren- 
dered eight years ago and paid, and these have nothing to do with 
the case of Hill against Scotland County. Weare talking abou 
these. Have never been filed in these. 

The Court. How is that? 

Mr. Overatt. The gentleman is mistaken. There never have 
been judgments on any coupons that we have in this suit and are 
asking judgment for—not one. Hereisa memorandum. The clerk 
made it and refiled it with the coupons. Coupon No. 6 from bonds 
No. 10,11, 12, and so on, running down and giving each one, and re- 
filed in case 1153 and 1257. 

Mr. Cunntncuam. Under the date of October 12—to-day—what 
business has the clerk of this court to file bonds in this case without 
an order of this court? I ask, what authority has he to do it? 

Mr. Overae. I suppose a person who brings a suit has a right to 

file exhibits. 
146 Mr. Cunntncuam: To file exhibits on file in another case, 
which were in suit eight years ago, without an order of this 
court? 

Mr. Overati: These have been withdrawn by an order of this 
court in a former suit. Ata former time they were on file in this 
suit, and remained on file until they were transposed in this case, 
when the clerk made a memorandum showing that they were trans- 
posed. 

Mr. Cunnincuam: Will you produce an order showing that they 
shall be refiled in thiscase? I would like to see any such order of 
this court. 

Mr. Overatt: This bond or coupon was sued on in 1878, one of 
these consolidated cases. It is a consolidated case of two Hill cases, 
in Hill against Scotland County, now consolidated in one case, and 
they are those coupons. We can give the gentleman a memoran- 
dum of where eac!: one of these coupons is to be found; for the con- 
venience of the clerk he had them put in books, and we can give 
him the pages of cach one of these coupons as they are to be found. 
The only thing is, if you want us to go through each one of the 
coupons we can go through each one if you wish. We have taken 
those from bond No. 4. 

Mr. Cunnrncuam: The court will understand — in the book which 
I hold in my hand are coupons legitimately appertaining to this 
‘ase—coupons tnade the subject of litigation here, but which have 
been duly filed. Now, this morning, they have gotten the clerk to 
make a memorandum, without an order of this court, that the bonds 
which have been filed in the case of Mellon against Scotland County 

and Dodge against Scotland County and Hill against Scot- 
147 ~—s land County, No. 752, are filed in this case, when we have set 
up by our solemn answer that for more than a year past they 
were merged in a judgment rendered seven years ago. We have 
pleaded it, and we have a right to be heard on that point, and I say 
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that it is not in tie power of any clerk of a court to determine our 
rights in advance of adjudication by a jury and the court. 

The Court: Of course it cannot be supposed that the court is 
going to look through all these matters. Of course the rule of law 
requires where you bring a suit on an obligation of this character 
you shall file it. Now, what was filed ? 

Mr. OverRALL: These were filed, «!l of them left with the clerk. 

The Court: When ? 

Mr. Overat_: Mr. Hughes can tell about that. 

Mr. Hucures. They were marked, filed on the 12th of October, 
1885. 

Mr. OverALi: No; the clerk makes a simple memorandum, that 
is all. 

Mr. Cunntncuam. There must be a filing mark on the coupon 
showing that the clerk has filed it 
The Court: The clerk gives a memorandum of it. 

Mr. OverRALL: He don’t have to mark it filed. 

Mr. Cunnincuam: The clerk must put it on the coupon because 
was filed once before. 3 

The Court: Whi was it filed once before and vefiled ? 

Mr. Overati: Because the former suit was taken out and put in 
this suit. 

The Court: What became of that? 

Mr. HuGcues: I will explain that matter. At the time of the 

148 Mellon, Hill, Dodge, and other suits, formerly in this court, 

there were certain coupons, by agreement of counsel, not 

entered of record and filed in those cases. ‘The Judgment was ren- 

dered on coupons declared upon, as well as those filed by consent 
or agreement of counsel, and merged into a judgment. 

Mr. CUNNINGHAM: Produce the written agreement. 

The Court: You mean the syndicate ” 

Mr. Hucues: They were merged in a judgment and an alterna- 
tive mandamus was ordered on that judgment. To the return on 
that alternative writ Mr. Johnson, who represented the county, 
pleaded that the judgments were too large ; that they were for more 
than the declaration called for; that explained that. But it ap- 
peared at that time that the order of the court permitting us to file 
these or the agreement had either been lost or never entered of 
record at that time, it being the same term of court at which the 
judgment was rendered. We took leave to withdraw from the judg- 
ments the coupons filed by agreement, but not declared upon and 
had leave. They were then marked “cancelled,” because the judg- 
ment had before that at that term of court been rendered. We had 
leave at that time to withdraw those coupons and dismiss them from 
the suit. We had the coupons and the judgment entered for the 
true amount, whereupon a peremptory mandamus was rendered and 
the taxes levied on that and none other. Now, that is the explana- 
tion. We immediately then declared upon these coupons in No. 
1287. William Hill sued on them, and that was the second William 
Hill suit against Scotland County. At the next term after that 
that suit that 1153 was consolidated and there has never been any 
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question about that, and it explains the remark of counsel 
149 yesterday that we got judgment for $10,000 too much before. 
We had the two cases, 1153 and 1287, consolidated, and now 

we propose to have these bonds properly identified on the records of 
the court and to show that we are correct in every instance. We 
are not expecting to have judgment for one cent that we are not 
entitled to. The coupons are so pasted in that they could not be 
torn out, and fur the convenience of the counsel and the clerk we 
made this memorandum. Here are all these things that were de- 
clared since 1878 in this safe, and under the charge of the clerk 
since 1878; they are all here now. 

The Court: Let us have some proof of that. 

Mr. CUNNINGHAM: I| except. 

The Court: Show me the records. 

Mr. Hucues: I refer to record 8, page 256. 

Mr. OverALL: I will read the record of the court. 

The Court: What case is that in? 

Mr. OverRALL: This is the record of the court, April 50th, 1878, 
United States to the relation of William Hill, relator, — County 
Court of Scotland County, respondent. 


(Reads the record as follows: ) 


Record Entry. 


“ Now, at this day, this case comes on for hearing on the motion 
for a peremptory writ of mandamus; whereupon the relator, by his 
attorneys, A. J. Baker and F. G. Hughes, enters a remittitur in the 
sum of $1,169.25 on the judgment heretofore rendered, and asks 
that he be permitted to withdraw the sixth maturing coupons filed 
in said cause for the amount of which remittitur is prayed to be en- 
tered ; whereupon it is ordered by the court that the said remittitur 
be entered and that the judgment stand for the aggregate «mount, 

to wit, $4,521.92, and that the plaintiff have leave to withdraw 
150s said sixth maturing coupon, and the respondent making no 

further defense and it appearing to the court, ete.” It then 
proceeds with the order of the court. 

Mr. CunninGuam: Now I desire to note an objection. 

The Court: It says there is another order. 

Mr. Overati: There are three cases, or four, I believe, “ United 
States at the relation of James B. Didge, relator, against the County 
Court of Scotland County, respondent.” They are all the same, and 
the order is that he be permitted to withdraw the sixth remaining 
coupon filed in said cause, for the amount of which said remittitur 
is prayed to be entered, whereupon it is ordered by the court that 
said remittitur be entered as that judgment standing for the aggre- 
gate amount, to wit, $5,028.48, and that plaintiff have leave to with- 
draw the said sixth maturing coupon, and that the same order in 
the United States to the relation of Mellon and others in all these 
cases In suit here; the same order was made the same day, and the 


same order in Manning, on page 257 of the same book, and the same 
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order in Finley, page 257 and ’8 of the same record. Those are the 
ones that are included in these books and are produced here. 

The Court: Some of them appertain to the Hill suits. How 
about the First National Bank and Mellon cases—any ? 

Mr. OVERALL: None at all; it is only as to the Hill suits. 

Mr. CUNNINGHAM: Permit me one word ; [ think I certainly ought 
to be heard on this matter. The record of this court, and I chal- 
lenge contradiction, shows that on the 25th of September, 1877, this 

court rendered judgments in each of the cases named, of Fin- 
151 ~—ley and Dodge against Scotland County, for certain amounts 
~ therein stated. The record which the gentleman has read to 
the court is dated April 30th, 1877, and is made in the mandamus 
proceedings growing out of the original suit, and I take the position, 
and I desire to so record my objection, that this court has no more 
right than I have to give him permission to withdraw those coupons. 
The term had passed at which the judgment was rendered ; this court 
merged those coupons and judgment on the 25th of September, 1877 ; 
Book H, pages 20 and 30, which had not been read, shows these facts, 
and at a subsequent term of the court, for reasons best known to 
themselves, they took this course. Mr. Johnson has talked with me 
about that thing, and, as they have undertaken to bring in his state- 
ment, I will state that he told me they remitted those coupons to 
keep from going to the Supreme Court of the United States, and | 
think I have as much right to repeat his statement as they have, and 
Mr. Johnson has sostated tome. But the record is the thing we are 
to talk about, and the record shows that this court gave judgment 
on those coupons, and I take the position that when the term expired 
the control of this court over that matter ended, unless by a proceed- 
ing in equity to stay such judgment. You cannot set aside part of a 
judgment without setting aside the whole. The coupons were merged 
in that judgment; they were identified with it. No leave was given 
to take away part of the coupons therein merged. As Judge Krum 
suggests, and as I wish to press on the court at the outset, the re- 
mittitur doesn’t change the matter at all; itsimply lessens the amount 
they have gotten. They subsequently came in and remitted part of 
that judgment. Why they did it it is none of our business to 
152) ask. They may have gotten judgment for toomuch. Wedonot 
know, but we do say that this court had no right to give them 
leave to withdraw the coupons merged six months before in another 
judgment. It was too late after the term expired, and this court tukes 
judicial notice that the term expired on the third Monday in March, 
1878, and this order was made on the 30th of April, 1578. 

Mr. OvERALL: I desire to say to the court that is the 6th coupon ; 
I have the record and ask to introduce the record in each one of these 
cases on each 6th maturing coupon ; that it was withdrawn by order 
of this court; that it was never sued on in that case at all, and that 
is the reason this court made the order that these coupons might be 
withdrawn. They were filed, if you please, by mistake. There 1s 
no pretense that they were declared on in that case. No cause of 
action was alleged as to anv of these coupons that were withdrawn 
by order of the court, and that is the reason the court ordered them 
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to be withdrawn; that was the motion in case 754. The record 
withdrawing the coupons is offered; that I have read to the court ; 
cage of C. H. Mellen against Scotland County. It shows that the 
coupons sued on in that case were numbered 3, 4, and 5, and not a: 
sixth coupon due in 1876 was declared upon in that suit at all. The 
euly trouble is there was some outside agreement of counsel that the 
court said at the time it could not take judicial notice of, and that 
all the plaintiff was entitled to recover on at that time was what 
they had declared on; that is what the judgment must be for, and 
the court directed them to withdraw these coupons that had been 
filed, if you please, by mistake. We ask leave if there is 
153 ahy question about that, unless the gentleman objects and 
the court sustains it, to introduce the petition in that case. 

Mr. CUNNINGHAM: The amended petition is what I want; not the 
petition. 

Mr. OveERALL: All right, sir. 

Mr. CUNNINGHAM: There is a stipulation which shows they mav 
file an amended petition and declare only on one count. The stip- 
ulation provided that they might file an amended petition, declaring 
only on one coupon, and the amended petition, which was filed, 
shows that coupen was declared on. 

The Court: That is the one that Mr. Overall read, coupon 6th, 
wasn’t it, in the suit? 

Mr. CUNNINGHAM: Not in the suit; it never was in the suit at 
any time. The gentlemen cannot show any paper to show it was 
ever in suit, I just leave it to your own recollection. 

The Court: We will have to go by the record of course. 

Mr. Cunnincuaw: I have acertified copy, and I expected I would 
find many of these papers were lost, but I have a certified copy of 
the amended petition; they only declared on one coupon, and they 
didn’t name the coupon in that amended petition at all. 

Mr. OVERALL: That shows what we say; there never was a decla- 
ration in this case’on the 6th coupon, and there is no record show- 
Ing it. 

Mr. CUNNINGHAM: May it please ‘the court, I want to say one 
word more, and then I will be done; I don’t care what is done, ex- 
cept to have my objection recorded. This book shows these coupons 
marked filed on a certain day in September, 1876, in this case, that 

they are marked “cancelled,” a werd, I think, in the English 
154 = language meaning that they are paid, and somebody under 

the authority of this court has cancelled each one of those 
coupons. Now they were filed yesterday in this case, and I object, 
and that is all I have to say. } 

The Court: The point involved, I understand, is this, and if I 
am not properly informed counsel must correct me. In a foftmer 
suit the declaration did not include the 6th coupon, but the 6th 
coupon had been filed. It is the rule here in this court that in all 
of these cases a party must file the’ coupons sued upon, and when 
a is obtained the clerk shall mark upon them “cancelled,” 
yecause under the ordinary rules of law these coupons were merged 
in the judgment, and the eaneellation mark is for the purpose of pre- 
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venting their being set afloat again as negotiable paper Now, if by 
mistake the party filed a coupon on which he had not declared, it 
was simply an error. Having received no judgment on that coupon 
the court permitted him to withdraw it, because it was not involved 
in the controversy and filed by mistake. In other words, it should 
not, have been on the record files of this court. That is the way I 
understand it now. The clerk by mistake, it seems, supposing, with- 
out looking through the declarations and papers, that No. 6 was in- 
cluded, stamped that “ cancelled,” as well as all the rest, which was 
an error, and the court’s attention being directed thereto, thereafter 
permitted the 6th coupon to be withdrawn, it not having been 
merged in the judgment, and that 6th coupon, as I understand you, 
is now presented to the court, it having not been refiled, so to speak, 
but having remained on the file under the order of the court, it is a 
mere technical matter of refiling it bere. 
155 Mr. OveERALL: It was delivered to the clerk, and he decided 
he could not file it because of the stamp. 

Now, that there may be no mistake about it, we ask to introduce 
the record in each of these cases to show that these conpons were 
not sued on and were not merged in this judgment. 

The Court: Can’t vou do that, without going to the trouble of 
going through all this record, by showing there was a remittitur? 

Mr. OverRALL: That is it exactly; there was a remittitur; it was 
because the gentleman claimed the judgment was too large and in- 
cluded something that had not been sued on the court required a 
remittitur. 

The Court: Did the judgment include the 6th coupon ? 

Mr. OverALL: The judgment was for more than it ougat to have 
been and that was claimed by the gentleman; it was a judgment 
for too large an amount, and the court required the remittitur of the 
judgment. 

The Court: How did that question arise ? 

Mr. OvERALL: Ht arose on application for a mandamus to enforce 
the judgment, and the court saw the judgment wis too large a sum 
and required the remittitur. 

The Court: That appears there, does it? 

Mr. Overai: Yes, sir. 

Mr. Cunnrycuam: The record don’t show it; it says they volun- 
tarily remitted it; it don’t say they discovered anything at all. 

The Court: Read so much of it as appertains to this question. 

Mr. CunnincuamM: Where is the stipulation by which you filed 

the amended answer? That is the thing that all this 
156 _—srests on, and I want to have that before the court. 
Mr. OverAte: I will tell you what it was. 
. Mr. Cunnrncuam: Oh, no; I want to see it; I think it is my right 
to have these papers; they are not here. 

The Court: What is it you want? 

Mr. CunNINGHAM: I want that stipulation. 

Mr. OvERALL: The stipulation is simply that we may plead to 
one count instead of pleading to two. 
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Mr. CunninGHAM: I| would like to have it; I think we have the 
right to have it. 

The Court: Have you the stipulation there ? 

Mr. Huaues: Here it is. It is agreed that the plaintiff may 
amend the first count of his petition in each case, and that the same 
may be taken and considered as an amendment to all the counts in 
said causes, and that the defendant may answer on or before the 7th 
of April, and that in each case the answer to the first count may be 
taken as the answer to all the other counts. 

Mr. Cunnincuam: That stipulation was not made by Mr. John- 
son, but by Mr. Broadhead. That is Mr. Broadhead’s stipulation. 

The Court: Who represented the county in this case ? 

Mr. Cunnincuam: Col. Broadhead and Waldo P. Johnson. 

The Court: A stipulation by one of them is as good as by all. 

Mr. Huaues: The counsel were changed meantime. .This was 
agreed to while the original Thomas case was pending in the Su- 
preme Court of the United States. We were bringing a number of 
suits, but for less than $5,000; we asked for judgment, and the court, 

Judge Dillon and your honor, said you would not give us judg- 
157 ment on these small claims, because we couldn't appeal or 

take a writ of error, but you would stay these until the 
Thomas case was decided, and in the meantime it was suggested, 
probably by the court, to save costs, that counsel might file subse- 
quent maturing coupons in the case without any suits. It seems 
that the clerk did not get the order. It was vo stipulation made, or 
anything of the kind, and counsel went on and filed with that un- 
derstanding. After the Thomas case was aflirmed we took judg- 
ment on those cases that remained.in this court pending that 
affirmance on judgments less than $5,000, including coupons filed, 
and we got an alternative writ. Meantime Col. Broadhead left the 
case and Judge Johnson came in, and, under the alternative writ, 
raised this objection, that there is no declaration here for the 6th 
coupon, nor any order of court nor writ to file them, and that they 
are here without any writ. He made that objection. We looked it 
up and, of course, there was nothing here. The court said it 
couldn't take the memory of the counsel as to what might have 
been done. There was nothing here to show the court had any au- 
thority to render judgment on this coupon, or anything of the kind, 
so that we would have to take them out or they would have to set the 
judgment aside. We took them out, had leave to withdraw them, 
and immediately brought the other suits. Nothing appeared to 
show the court exercised any authority over this coupon. 

Mr. Cunnincuam: If the court wasn’t willing to take the recollec- 
tion of counsel seven years ago as to what happened at a previous 
term, I don’t think it ought to take Mr. Hughes’ recollection*now 

as to something that the record does not show. 
158 The Court: The case stands, then, in this form: There wasa 
remittitur because judgment was given for more than de- 
clared for, and for a coupon not declared or included in the amount 
of tala leave was given to withdraw it; that is all there 
is Of it. | 
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Mr. CunnINGHAM: I except to the ruling of the court. 

The Court: Of course, counsel understand in this matter that 
probably Brother Dillon was on the bench ; there was no difference 
of opinion between either of the judges then on the bench, but to 
accommodate parties and to save costs it is possible some suggestion 
of the kind as stated was made, with the understanding between the 
parties, for their mutual benefit, but the court cannot rely on per- 
sonal recollection; it has no memory except by the record, which is 
the established rule of law. What the record shows the court fol- 
lows.” As to what was understood, which was never reduced to 
writing, the court cannot rely upon that. 

Mr. CUNNINGHAM: They have offered the whole record, I under- 
stand ? 

The Court: The ordinary rule is very obvious; one man who 
brings a suit cannot recover for anything except on what he brings 
the suit, as in the case of coupons of this kind; they are maturing 
annually, and a man is held to the coupons on which he declares, 
which then are maturing. A second suit may have to follow as to 
coupons that matured thereafter, but if this matter was pending be- 
fore the Supreme Court of the United States, for the convenience of 
all the parties and to avoid costs, it may have been that a suggestion 
of the kind spoken of was made to prevent a multiplicity of suits, 

costs, and expenses. However that may be, the court now has 
159 nothing to do but to follow the record and what the record 
shows. 

Mr. Cunnrncuam: The plaintiff offered the whole record, I 
understand, in each of these cases ? 

The Court: Of course; we will consider the record here ; it is the 
record of this court. First, there was no declaration, as far as the 
Hill case was concerned, on the 6th coupon. Judgment was ren- 
dered for an excessive amount probably. It included that amount 
which it ought not to have included, and the attention of the 
court being called, when the application for the peremptory 
mandamus was presented, to that fact, — stated that it would set 
aside the original judgment unless a remittitur was made. The 
remittitur was made and then the proceedings to enforce the 
judgment went forward; but, having made a remittitur, as it seems 
there, to the extent of the 6th coupon, it permitted the party to 
withdraw that, for it did not properly enter into the judgment 
and could not, leaving it open for future proceedings. That is 
the way I understand the case. 
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The record in case No. 752, of William Hill against Scotland 
County, is in the words and figures following, to wit: 


Record in Case No. 752, of William Hill vs. Scotland County. 
Petition. Filed February 3rd, 1876. 


In the Circuit Court of the United States for the Eastern District of 
the State of Missouri. —— Term, 1876. 


WittiaM Hint, Plaintiff, 
is. 


Tue County OF SCOTLAND, IN THE STATE OF Missourtr, Defendant. 


160 The plaintiff states that he is a resident and citizen of the 
State of Illinois, and that the defendant is a county and citi- 
zen of the State of Missouri, in the United States. 

And, for his cause of action, the plaintiff states that he is the 
holder and owner of the second maturing coupon herewith filed, de- 
tached from bond No. eleven, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, lowa & Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to the said Mis- 
sourl, lowa and Nebraska Railway Company under authority of law; 
that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1S70, and due December 31st, 1872, and that there is now 
due and unpaid thereon the sum of eighty dollars with interest 
from maturity, for which, with his costs, plaintiff asks judg- 

ment. 
16] And, for a further cause of action, the plaintiff states that he 

is the holder and owner of the third maturing coupon herewith 
filed, detached from bond No. eleven, for one thousand dollars, and 
being for one year’s interest on said bond, which said Lond was issued 
and delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment forstock which thesaid county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. eleven, for one thousand dollars, and: being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska Rail- 
way Company In payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
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and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. eleven, for one thousand dollars, and being 
for one year's interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon Is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
162 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the second maturing coupon 
herewith filed, detached from bond No. twelve, for one thousand 
dollars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subseribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1572, and that 
there is now due and unpaid on said coupon the sum of eighty 
dollars and interest from maturity, for which, with his costs, plain- 
tiff asks judgment. 

And, for a further cause of action, the plaintiff states that he ts 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. twelve, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouai, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiffasks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. twelve, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1570, 
and due December 31st, 1874, and that there is now due and unpaid 
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on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
163 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the fifth maturing coupon 
herewith filed, detached from bond No. twelve, for one thousand 
dollars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1875, and that 
there is now due and unpaid on said coupon the sum of eighty 
dollars and interest from maturity, for which, with his costs, plain- 
tiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 135, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon thesum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith: filed, 
detached from bond No. 135, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Seot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon, the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
164 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fifth maturing coupon 
herewith filed, detached from bond No. 135, for one. thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law ; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1875, and that there is 
now due and unpaid on said coupon the sum of eighty dollars‘and 
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interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 161, for one thousand dollars, and being for 
one vear’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and ‘Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 161, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 51st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
165 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fifth maturing coupon here- 
with filed, detached froin bond No. 161, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subseribed to said 
Missouri, Iowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1S70,and due December 31st, 1875, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 137, for one thousand dellars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, fowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
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And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fourth maturing coupon herewith filed, de- 
tached from boud No. 137, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subseribed Lo said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
end due December 31st, 1S74, and that there is now due and unpaid 
on said coupon the suin of eighty dollars and ‘terest from maturity, 

for which, with his costs, plaintiff asks judgment. 
166 And, for a further cause of action, the plaintiff states that 

che is the holder and owner of the fifth maturing coupon here- 
with filed, detached from bond No. 137, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subseribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, S70, and due December Sist, 1875, and there is now 
due and unpaid on said coupon the sum of eighty dollars and inter- 
est from maturity, for which, with his costs, plaintiffasks judgment. 

And, fora further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith: filed, 
detached from bond No. 79, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
lowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1873, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 
maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 79, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
lowa and Nebraska Railway Company unger authority of law ; 
that said coupon is for the sum of eighty dollars, dated September 
Ist, 1870, and due December 31st, 1874, and that there is now due 
and unpaid on said coupon the sum of eighty dollars and interest 
from maturity, for which, with his costs, plaintiff asks judg- 

ment, 
167 And, fora further cause of action. the plaintiff states that 
he is the holder and owner of the fifth maturing coupon here- 
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with filed, detached from bond No. 79, for one thousand dollars, and 
being for cne year’s interest on said bond, which said bond was is- 
sued and delivered by the defendant to the Missouri, Iowa and Ne- 
braska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, Iowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1875, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of a third maturing coupon herewith filed, 
detached from bond No. 136, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Seot- 
land in its corpurate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 136, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in paymeut for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missourt, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
168 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fifth Inaturing coupon 
herewith filed, detached from bond No. 136, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, Iowa, and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority 
of law; that said coupon is for the sum of eighty dollars, dated 
September Ist, 1870, and due December 31st, 1875, and that there 
is now due and unpaid on said coupon the sum of eighty dollars 
and interest from maturity, for which, with his costs, plaintiff asks 
judgment. : 

And, for a further cause of action, the plaintiff states that he ts 
the holder and owner of the second maturing coupon herewith 
filed, detached from ‘yond No. ten, for one thousand dollars, and 
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beifig for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the suin of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1872, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks 
judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. ten, for one thousand dollars, and being for 
one year’s interest on said bond, which ‘said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
lowaand Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 51st, 1875, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
169 And, for a further cause of action, the plaintiff states that he 

is the holder and owner of the fourth maturing coupon here- 
with filed, detached from bond No. ten, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1874, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with Ins costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. ten, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, [owa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the second maturing coupen herewith filed, 
detached from bond No. 88, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued anc 
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delivered by the defendant to the Missouri, Iowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1872, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
170 And, for a further cause of action, the plaintiff states that 
~ he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 88, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest. from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 88, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist. 1870, 
and due December 31st, 1874, and that there 1s now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 88, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1570, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
171 ~° And, for a further cause of action, the plaintiff. states that 
he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 162, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
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the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1875, and that 
there is now due and unpaid on said coupon the sum of eighty dol- 
lars and interest from maturity, for which, with his costs. plaintiff 
asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 162, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1570, 
and due December 31st, 1874, and that there 1s now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he its 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 162, for one thousand dollars, and being 
forone year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 3Ist, 1875, and that there is ngw due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
172 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 160, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority | 
of law; that said coupon is for the sum of eighty dollars, dated 
September Ist, 1870, and due December 31st, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fourth maturing coupon herewith, filed, 
detached from bond No. 160, for cne thousand dollars, and being 
for one year’s intereston said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
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Towa aud Nebraske Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 3lIst, 1874, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 
maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 160, for one thousand dollars, and being 
for one vear’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 


Railway Company in payment for stock which the said county of 


Scotland in its corporate capacity had subscribed to said Missouri, 
lowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1875, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
173 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third m: turing coupon 
herewith filed, detached from bond No. 38, for one thou sand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 


Missouri, lowa and Nebraska Railway Company under authority of 


law ; that said coupon is for the sum of eighty dollars, dated Sep 
tember Ist, 1870, and due December 3lst, 1873, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
nent. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth matur ing coupon herewith filed, 
detached from bond No. 38, for one thousand dollars, and being for 
ove year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and thatthere is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiffasks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 38, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issue and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
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and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
174 And, fora further cause of action, the plaintiff states that 
he is the holder and owner of the third maturing coupon 
herewith. filed, detached from bond No. 80, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, lowa 
and Nebraska Railway Company in payment for stock which the 
said county of Scotland in its corporate capacity had subscribed to 
said Missouri, lowa and Nebraska Railway Company under authority 
of law; that said coupon is for the sum of eighty dollars, dated Sep} 
tember Ist, 1S70, and due December 31st, 1873, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and inter- 
est from maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 80, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 3]st, 1874,and that there is now due and unpaid 
on said coupon the suin of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 80, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subseribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law ; that-said 
coupon is for the sem of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
170 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 78, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
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interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed. 
detached from bond No. 78, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa.and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1874, and that there is now due and 
unpaid on said coupon the suin of eighty dollars and interest from 
maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 78, for one thousand dollars, and being for 
one vear’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of -eighty dollars, dated September Ist, 
1870, and due December 3lst, 1875, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
176 Wherefore plaintiff asks judgment in the sum of three 
thousand six hundred and eighty dollars and interest from 
the date of the maturity of the respective coupons. 
BAKER & DRAKE anp 
Ff. T. HUGHES, 
Alt'ys for Plaintiff. 


Upon the filing of said petition a summons was issued in said 
cause, Which, together with the marshal’s return endorsed thereon, 
is in the words and figures following, to wit: 


177 Summons 


Unitep Srates OF AMERICA, \ ait 
Eastern District of Missouri, } 


In the Cireuit Court of the United States in and for said District. 


The President of the United States of America to the marshal of 
the United States in and for said district, Greeting: 

You are hereby commanded to summon the County of Scotland, 
in the State of Missouri, and a citizen of the State of Missouri, that 
he be and appear before the honorable circuit court of the United 
States in and for the eastern district of Missouri on the first day of 
the next term thereof, to be holden at the city of St. Louis, in and 
for said district,on the third Monday of March next,then and there to 
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answer the complaint of William Hill, citizen of the State of Ih- 
nois, as set forth in the petition filed in said court on the third day 
of February, A. D. eighteen hundred and seventy-six. 

Hereof fail not, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 24th day of February, A. 
}). eighteen hundred and seventy-six. 

Issued at office, in the city of St. Louis, under the seal of said cir- 
cuit court the day and vear last aforesaid. 

i. 6) M. M. PRICE, Clerf, 
By A. P. SELBY, Deputy. 


[ Endorsed :] No. 752. United States circuit court, eastern 
district of Missouri. Wim. Hill vs. Scotland County. Sam 
mons. Issued 24 day of Feb’y, A. D. 1876. | let’ble 20 day of M’ch, 
A. D. 1876. Returned into court and filed Ist day of March, A. D. 
1876. M. M. Price, clerk, 


1773 


> 
a 


Marshal’s Return. 


Unrrep STates OF AMERICA, ¢ 
Eastern District of Missouri, { ~ 
I have executed the within writ by leaving a copy of the same, 
together with a copy of the petition thereto attached, with S. McDon- 
ald, county clerk of Scotland county, at Mempliis, in said district, 
this 28th day of February A. D. 1876. 
H.W LEFFINGWELL, 
‘United States Marshal, Eastern District of Missouri, 
iy SHUURLDS BARNARD, Deputy. 


By 


Marshal’s fees : 
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178 And afterwards, to wit,on Mareh 22nd, 1876, there was 


filed the following agreement of counsel, to wit: 


Agreement of Counsel. 


In the causes of Du Souchet vs. Scotland County, Wm. Hill vs 
Same, C. H. Mellon vs. Same. James B. Dodge vs. Same, Edwin Man- 
ning vs. Same, John Kk. Findlay vs. Same it is agreed that the plain- 
tiff may amend the first count of his petition in each case, and that 
the same may be taken and considered as an amendment to.all the 
counts In said causes, and that the defendant may answer on or 
before the 7th of April, and that in each case the answer to the first 
count may be taken as answer to all the other counts in said petition. 

JAS. O. BROADHEAD, 
Att'y for County of Scotland. 
A. J. BAKER, 
Att'y for Plaintiffs. 
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And afterwards, to wit, on April 4th, 1876, there was filed the 
following answer, to wit: , 


Answer. 
In the United States Circuit Court. 
WILLIAM HILL vs. ScoTLAND Country. 


Defendant, for answer to the first and all the other counts of the 
plaintiff’s petition filed in the above-entitled cause, says that as to 
whether the plaintiff is the holder and owner of the coupon de- 
scribed and referred to in said count, or as to whether he is the owner 
& holder of any one of the several coupons described and referred to 
by plaintiff in the several counts of his petition in the above- 
entitled cause, it has no knowledge or information thereof suffi- 
cient to enable it to form a belief, and calls for proof thereof ; 
and defendant denies that the said coupon or the bond from 
which it was detached was for one year’s interest on said bond, or 
that the said bond or any of the bonds described in any one of the 

counts of plaintiff’s petition or any one of the coupons set 
179 ~~ forth and described in any of the counts of said petition were 

issued and delivered by the defendant to the “ Missouri, Iowa 
& Nebraska Railway Company ” in payment for stock which the 
said County of Scotland, defendant herein, in its corporate capacity 
had subseribed to said Missouri, lowa and Nebraska Railway Com- 
pany under authority of law. Defendant denies that any such sub- 
scription of stock was ever made by said county of Scotland as 
averred in said count and in the several counts of said petition, and 
denies that said county had any authority of law to make any such 
subscription ; and, for further answer in this behalf, defendant says 
that the Missouri, lowa & Nebraska Railway Company was organ- 
ized on or about the 10th of May, 1870, by virtue of certain articles 
of consolidation entered into at that date between the “ lowa Southern 
Railroad Company,” a company incorporated by the laws of the 
State of Iowa, and the “ Alexandria & Nebraska City Railroad Com- 
pany,” a company incorporaied by the laws of Missouri, which said 
articles of consolidation were filed in the office of the secretary of 
the State of Missouri on the 11th day of May, 1870; that thereafter, 
and without any authority of law and without any vote of the quali- 
fied voters of Scotland county being had in reference thereto, certain 
persons, claiming to be the judges of the county court of said county 
of Scotland, did make an agreement purporting to be an agreement 
on behalf of the county of Scotland with the said “ Missouri, lowa & 
Nebraska Railway Company ” to subscribe for two hundred thousand 
dollars of the capital stock of the said company, and did issue in the 
name of said county two hundred bonds, of the denomination of one 

thousand dollars each, with coupons thereto attached for 
180 the payment «f interest on said bonds, a portion of which are 

the same coupons sued on and referred to in the several counts 
of the petition in this cause; but defendant says that neither the said 
county of Scotland, by any of its officers or otherwise, nor did the 


2 ame cei i 1 eR eA aR - . — - 
siete, Tegan rarer oe ie RE Re, de eines 
Cae ee ~ - 

‘mae aOR so A de in ena EAA ve Para a ese 


eh PORE I 
eg <8 sities 
=e 


0 


OEM ABR. 


116 THE COUNTY OF SCOTLAND, IN THE STATE OF 


said persons claiming to act for said county, and who issued and 
delivered said bonds, ever subscribe for any of the stock of said 
railroad company, nor was the matter of said subscription or of said 
agreement to subscribe ever submitted to a vote of the qualified 
voters of said county of Scotland, nor was such vote ever taken, nor 
was the assent of two-thirds of the qualified voters of said county 
ever given to said subscription. Wherefore defendant asks to be 
hence dismissed. 
JAMES O. BROADHEAD, 
Att'y for Def't. 


And afterwards, to wit, on April 7th, 1876, there was filed the fol- 
lowing amended petition, to wit: 


Amended Petition. 


In the Circuit Court of the United States for the Eastern District 
of Missouri. March Term, 1876. 


WitirAM Hitt, Plaintiff, 
against 


Tur County OF SCOTLAND, IN THE STATE OF Missourtr, Defendant. 


The plaintiff, for amended petition, leave of court being had, states 
that he is a resident and citizen of the State of [lnois, and that de- 
fendant is a county and citizen of the State of Missouri, in the United 

States of America. 
181 And, for his cause of action, plaintiff states that he is the 

owner and holder of the second maturing coupon herewith 
filed, detached from bond No. 11, for one thousand dollars, and be- 
ing for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
lowa and Nebraska Railway Company under authority of law ; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1872. 

That at the maturity of said coupon defendant had made no pro- 
vision for the payment of the same,and did not then nor has it ever 
had any means or funds at the bank of thes Farmers’ Loan and 
Trust Company, in the city and State of New York, from which said 
coupon would have been paid if presented for payment; that said 
coupon was made payable at the said bank; that there is now due 
on said coupon and unpaid the sum of eighty dollars and interest 
from maturity, for which, with his costs, plaintiff asks judgment. 

BAKER & DRAKE anpb 
if. T. HUGHES, 
Attys for PUG. 
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And afterwards, to wit, on August 9th, 1876, there was filed the 
following demurrer to answer, to wit: 


Judqment. Demurrer to Answer. 


In the Cireuit Court of the United States, Eastern District of 
Missouri. 


} Witiram Hitt, PI’ff, vs. Tae County or Scorianp. 


182 The plaintiff demurs to the defendant's answer, in so far as 
the said answer pleads new matter in defense, for the follow- 
ing grounds of objection, to wit: 

That it does not state facts which constitute a defense to plain- 
tiff’s cause of action in this: 

Ist. That each and every allegation therein contained is irrele- 
rant and immaterial to any issue that can properly arise in said 
ause. 

2nd. In so far as the said answer seeks to avoid the payment of 
the coupons sued on upon the grounds that the proposition to make 
said subscription was not submitted to a vote of the qualified voters 
! of the county is immaterial in this, that the answer discloses the 
| fact that the Missouri, lowa & Nebraska Railway Co. is the successor 
of the Alexandria & Nebraska City Railroad Co. of Missouri by con- 
solidation with the Iowa Southern Railroad Co. of lowa, this 
bringing to the notice of the court the general law of the State of 
Missouri, whereby said Alexandria & Nebraska City Railroad Co. 
was chartered, and by virtue of which said general law it was com- 
petent for said county by its county court to make said subscription 
without such vote. 


BAKER & DRAKE anpb 
F. T. HUGHES, 
Plaintiff's Att’ys. 


And afterwards, to wit, on September 25th, 1877, the following 
further proceedings were had in said cause, to wit: 


Judgment. 


WinwiaM Hitt, Plaintiff, ) 
vs. 7o2 
ScoTLaAND County, Defendant. f 


~_. 
- 


183 Now comes the plaintiff, by his attorneys, Messrs. Baker, 

Drake and Hughes, and the court, having examined the 
questions of law arising upon the demurrer to the answer heretofore 
filed herein, and being fully advised of and concerning the same, is 
of opinion that the law upon said demurrer is for the plaintiff; 
whereupon it is ordered that said demurrer be, and the same is 
hereby, sustained ; and the defendant failing to further plead herein 
the court proceeds to ascertain the amount of damages sustained by 
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plaintiff by reason of the non-payment of the coupons for interest 
sued on, and doth assess the same at the sum of five thousand four 
hundred and ninety-one dollars and seventeen cents ($5,491.17). 

It is, therefore, considered by the court that the plaintiff, William 
Hill, have and recover against the defendant, The County of Scot- 
land, in the State of Missouri, as well the said sum of five thousand . 
four hundred and ninety-one dollars and seventeen cents, the dam- 
ages aforesaid by the court assessed, as also the costs herein expended, 
and have thereof execution. 


Tine record in case No. 753 of James B. Dodge against Scotland 
County is in the words and figures following, to wit: 


Record in Case No. 753 of J.. B. Dodge vs. Scotland Co. 


Petition. Filed February 3rd, 1876. 


In the Cireuit Court of the United States for the Eastern District of 


the State of Missouri. — Term, 1876. 
154 James B. Donger, Plaintiff, 
v's. 


Tue County oF ScUTLAND, IN THE STATE OF Missourtr, Defendant. 


The plaintiff states that he is a resident and citizen of the State 
of Illinois, and that the plaintiff is a county and citizen of the 
State of Missouri, in the United States. 

And for his cause of action the plaintiff states that he is the 
holder and owner of the third maturing coupon herewith filed, de- 
tached from bond No. 71, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa & Nebraska Railway 
Company in payment for stock which said county of Scotland in its 
corporate capacity. had subscribed to the said Missouri, lowa and 
Nebraska Railway Company under authority of law. 

That said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 31st, 1873, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and interest 
from maturity, for which, with his costs, plaintiff asks judg- 

ment. 
185 And, for a further cause of action, the plaintiff states that he 

is the holder and owner of the fifth maturing coupon herewith 
filed, detached from bond No. 39, for one thousand dollars, and being 
for one year’s Interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowaand Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 


MISSOURI, VS. WILLIAM HILL. . 119 


on said coupon the sum of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 71, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Compauy In payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and, Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fifth maturing coupon herewith filed, de- 
tached from bond No. 71, for one thousand dollars, and being for 
one year's interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from matu- 

rity, for which, with his costs, plaintiff asks judgment. 
186 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 45, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, lowa 
and Nebraska Railway Company in payment for stock which the 
said county of Seotland in its corporate capacity had subscribed to 
said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September 1st, 1870, and due December 31st, 1873, and that 
there is now due and unpaid on said coupon the sum of eighty dol- 
lars and interest from maturity, for which, with his costs, plaintiff 
asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 45, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Towa and Nebraska Railway Company under authority of law; 
that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1570, and due December 3lst, 1874, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and 
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interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 45, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county 
of Scotland in its corporate capacity had subscribed to said Mis- 


souri, lowa and Nebraska Railway Company under authority of 


law ; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December Slst, 1875, and that there is 
now due and unpaid on said coupon the sum of eighty dollars 
and interest from maturity, for which, with his costs, plaitiff asks 
judgment. | 
187 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 37, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law ; that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 31st, 1873, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 37, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, Iowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874,and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 37, for one thovsand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of -Scot- 
land in its corporate capacity had subseribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
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on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
188 And, for a further cause of action, the plaintiff states that he 
is the holder and owner of the third maturing coupon herewith 
filed, detached from bond No. 35, for one thousand dollars, and 
being for one year’s interest on said bond, which said Lond was issued 
and delivered by the defendant to the Missouri, Iowa and Nebraska 
Railway Company in payment forstock which thesaid county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 35, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 

ray Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interestfrom maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 35, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there ts now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
189 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 26, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by tlhe defendant to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law ; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1570, and due December 31st, 1873, and that 
there is now due and unpaid on said* coupon the sum of eighty 
dollars and interest from maturity, for which, with his costs, plain- 
tiff asks judgment. 
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And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 26, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiffasks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detacned from bond No. 26, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 3Slst, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 

190 And, for a further cause of action, the plaintiff states that 

| he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 142, for one .thousand 
dollars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1873, and that 
there is now due and unpaid on said coupon the sum of eighty 
dollars and interest from maturity, for which, with his costs, plain- 
tiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 142, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 3lst, 1874, and that there is now due and unpaid 
on said coupon, the sum of eighty dollars and interest from maturity, 
for which, with his costs, plamtiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
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detached from bond No. 142, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
and in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon thesum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
191 . And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 140, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 140, for one thousand dollars, and being for 
one vear’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law: that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 140, for one thousand dollars, and being for 
une year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 51st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
192 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the third maturing coupon here- 
with filed, detached from bond No. 138, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
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issued and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist,1870,and due December 31st, 1873, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
ment, | 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 158, for one thousand dellars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1574, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fifth maturing coupon herewith filed, de- 
tached from bond No. 138, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
193 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 40, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subseribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 3list, 1873, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and inter- 
est from maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states thaf he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 40, for one thousand dollars, and being for 
one year’s Interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
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Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1874, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 
maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 40, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and. Nebrask: 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
IJowa and Nebraska Railway Company under authority of law; 
that said coupon is for the sum of eighty dollars, dated September 
Ist, 1870, and due December 3lst, 1875, and that there is now due 
and unpaid on said coupon the sum of eighty dollars and interest 
from maturity, for which, with his costs, plaintiff asks judg- 

ment. 
194 And, fora further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon here- 
with filed, detached from bond No. 46, for one thousand dollars, and 
being for one vear’s interest on said bond, which said bond was is- 
sued and delivered by the defendant to the Missouri, Iowa and Ne- 
braska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, Iowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 46, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in paymeut for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for «a further cause of action, the plaintiff siates that he is 
the holder and owner of a fifth maturing coupon herewith filed, 
detached from bond No. 46, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
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and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
195 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 44, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa, and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority 
of law; that said coupon is for the sum of eighty dollars, dated 
September Ist, 1870, and due December 31st, 1873, and that there 
is now due and unpaid on said coupon the sum of eighty dollars 
and interest from maturity, for which, with his costs, plaintiff asks 
judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith 
filed, detached from bond No. 44, for one thousand dollars, and 
being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1874, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks 
judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 44, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
lowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1875, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
196 And, for a further cause of action, the plaintiff states that he 

is the holder and owner of the third maturing coupon. here- 
with filed, detached from bond No. 36, for one. thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
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law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1873, and that there i is nuw 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 36, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Seot- 
land in its corporate capacity had subscribed to said Missouri, fowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon berewith filed, 
detached from bond No. 36, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
197 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from Lond No. 27, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate c: pacity had subseribed to said 
Missouri, Iowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 27, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; th: at said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
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and due December 31st, 1874, and that there is now due and unpaid 
on said coupen the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 27, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 51st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
198 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 25, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
the said’ county of Svotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 3lst, 1873, and that 
there is now due and unpaid on said coupon the sum of eighty dol- 
lars and interest from maturity, for which, with his costs. plaintiff 
asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon ‘herewith filed, 
detached from bond No. 25, for one thousand dollars, and being 
for one year’s Interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subseribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 3lst, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner 14 the fifth maturing coupon herewith filed, 
detached from bond No. 25, for one thousand dollars s, and being 
for one year’s interest on -esid bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebrask: a Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
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on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
199 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 141, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority 
of law; that said coupon is for the sum of eighty dollars, dated 
September Ist, 1870, and due December 31st, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 141, for cone thousand dollars, and being 
for one year’s intereston said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
lowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1874,-and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 
maturity,for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 141, for one thousand dollars, and being 
for one vear’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
lowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1875, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
200 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 139, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotiand in its corporate capacity had subscribed to said 
Missouri, Iowa and Nebraska Railway Company under authority of 
law; that said coupon is for the suin of eighty dollars, dated Sep- 
tember Isi, 1870, and due December 3lst, 1573, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
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terest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 139, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, luowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1574, and thatthere is now due and unpaid 
on said coupon the sum otf eighty dollars and interest from maturity, 
for which, with his costs, plaintiffasks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 139, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 5lst, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 


201 And, fora further cause of action, the plaintiff states that 
he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 85, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, lowa 
and Nebraska Railway Company in payment for stock which the 
said county of Scotland in its corporate capacity had subscribed to 
said Missouri, lowa and Nebraska Railway Company under authority 
of law ; that said coupon is for the sum of eighty dollars, dated Sep 
tember Ist, 1870, and due December 31st, 1873, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and inter- 
est from maturity, for which, with his costs, plaintiff asks judgment. 
And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 85, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874,and that there is now due and unpaid 
on said coupon the suin of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
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And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 85, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law ; that said 
coupon Is for the sum of eighty dollars, dated September 1st, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollarsand interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
202 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 39, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 39, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and Nebraska Railway Company under authority of law ; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1874, and that there is now due and 
unpaid on said coupon the sutn of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
203 Wherefore plaintiff asks judgment in the sum of two thou- 
sand one hundred and sixty dollars and interest from the 
date of maturity of the respective coupons. 
BAKER & DRAKE anp 
F. T. HUGHES, 
Attys for Plaintiff. 
Upon the filing of said petition there was issued a summons in 


said cause, which, with the marshal’s return endorsed thereon, is 
in the words and figures following, to wit: : 
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204 Summons. 


Unitep STATES OF AMERICA, aes 
Eastern District of Missouri, | ~~ 


In the Cireuit Court of the United States in and for said District. 


The President of the United States of America to the marshal of 
the United States in and for said district, Greeting: 

You are hereby commanded to summon the County of Scotland, 
in the State of Missouri, and citizen of the State of Missouri, that 
it be and appear before the honorable circuit court of the United 
States in and for the eastern district of Missouri on the first day of 
the next term thereof, to be holden at the city of St. Louis, in and 
for said district, on the third Monday of March next, then and there 
to answer the complaint of James b. Dodge, citizen of the State of 
Illinois, as set forth in the petition filed in said court on the third 
day of February, A. D. eighteen hundred and seventy-six. 

Hereof fail not, and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 24th day of February, A. 
DD. eighteen hundred and seventy-six. 

Issued at office, in the city of St. Louis, under the seal of said 
circuit court, the day and year last aforesaid. 


[SEAL. | ? M. M. PRICE, Clerk, 
By A. P. SELBY, Deputy. 
2043 [Endorsed :] No. 753. United States circuit court, eastern 


district of Missouri. Jas. B. Dodge vs. Scotland County. Sum- 
mons. Issued 24 day of Feb’y, A.D.1876. Ret’ble 20 day of M’ch, 
A. D. 1876. Returned into court and filed 1st day of March, A. D. 
1876. M. M. Price, clerk. 


Marshal's Return. 


Unitep STaATEs OF AMERICA, 


’ ‘ . . . . > SCL? 
Eastern District of Missouri, § . 


I have executed the within writ by leaving a copy of the same, 
together with a copy of the petition thereto attac ed, with S. Me- 
Donald, county clerk of Scotland county, at Memphis, in said district, 
this 28th day of Febru: ry, A. D. 1876. 

H. W. LEFFINGWELL, 
United States Marshal, Eastern District of Missouri. 
By SHURLDS BARNARD, Deputy 


Marshal’s fees: 
Tl 2? 00 
Mileage, 256 miles at 6 cents — 15 36 


I 17 36 
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205 And afterwards, to wit, on March 22nd, 1876, there was 
filed the following agreement of counsel, to wit: 


Agreement of Counsel. 


In the cases of Du Souchet vs. Scotland County, Wm. Hill vs. 
Same, C. H. Mellon vs. Same, James B. Dodge vs. Same, Edwin 
Manning vs. Same, and John K. Findley vs. Same it is agreed that 
the plaintiff may amend the first count of his petition in each case, 
and that the same may be taken and considered as an amendment 
to all the counts in said causes, and that the defendant may answer 
on or before the 7th of April, and that in each case the answer to 
the first count may be taken as answer to all the other counts in 
said petition. 

JAS. O. BROADHEAD, 
Att'y for County of Scotland. 
A. J. BAKER, 
Att'y for Plaintiffs. 


And afterwards, to wit, on April 4th, 1876, there was filed the fol- 
lowing answer, to wit: 


Answer. 
U. States Cir. Court. 
JAMES B. DonGE vs. SCOTLAND CouNTY. 


Defendant, for answer to the first and all other counts of the plain- 
tiff’s petition filed in the above-entitled cause, says that as to whether 
plaintiff is the holder and owner of the coupon described and re- 
ferred to in said count, or as to whether he is the owner & holder of 
any one of the several coupons described and referred to by plaintiff 
in the several counts of his petition in the above-entitled cause, it 
has no knowledge nor information thereof sufficient to enable it to 

form a belief, and calls for proof thereof. 
206 And defendant denies that the said coupon or the bond 

from which it was detached was for one year’s interest on 
said bond, or that said bond or any of the bonds described in any 
one of the counts of plaintiff's petition or any one of the coupons set 
forth and described in any of the counts of said petition were issued 
and delivered by the defendant to the “ Missouri, lowa and Nebraska 
Railway Company” in payment for stock which the said County of 
Scotland, defendant herein, in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law. 

Defendant denies that any such subscription of stock was ever 
made by said county of Scotland as averred in said count and in 
the several counts of said petition, and denies that said county had 
any authority of law to make any such subscription. 

And, for further answer in this behalf, defendant says that the 
“ Missouri, Iowa and Nebraska Railway Company” was organized 
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on or about the 10th of May, 1870, by virtue of certain articles of 
consolidation entered into at that date between the “ Iowa Southern 
Railroad Company,” a company incorporated by the laws of the 
State of Iowa, and the “Alexandria and Nebraska City Railroad 
Company,” a company incorporated by the laws of Missouri, which 
said articles of consolidation were filed in the office of the secretary 
of the State of Missouri on the 11th day of May, 1870. 

That thereafter, and without any authority of law and without 
any vote of the qualified voters of Scotland county being had in 
reference thereto, certain persons, claiming to be the judges of the 

county court of said county of Scotland, did make an agree- 
207 ment purporting to be an agreement on behalf of the county 

of Scotland with the said “ Missouri, lowa & Nebraska Rail- 
way Company” to subscribe for two hundred thousand dollars of 
the capital stock of the said company, and did issue in the name of 
said county two hundred bonds, of the denomination of one thousand 
dollars each, with coupons thereto attached for the payment of in- 
terest on said bonds, a portion of which are the same coupons sued 
on and referred to in the several counts of the petition in this cause ; 
but defendant says that neither the said county of Scotland, by any 
of its officers or otherwise, nor did the said persons claiming to act 
for said county, and who issued and delivered said bonds, ever sub- 
scribe for any of the stock of said railroad company, nor was the 
matter of said subscription or of said agreement to subscribe ever 
submitied to a vote by the qualitied voters of said county of Scotland, 
nor was such vote ever taken, nor was the assent of two-thirds of the 
qualified voters of said county ever given to said subscription. 
Wherefore defendant asks to be hence dismissed. 

JAS. O. BROADHEAD, 
Atty for Def'd't. 
(Copy. C. M. W.) 


And afterwards, to wit, on April 7th, 1876, there was filed the fol- 
lowing amended petition, to wit: 


Amended Petition. 


In the Cireuit Court of the United States for the Eastern District of 
Missouri. March Term, 1876. 


JAMeEs b. Dopar, Plaintiff, 
v8. 
Tur County oF Scor.aNnD, IN THE STATE OF Missouri, Defendant. 


The plaintiff, for amended petition, leave of court being 
208 had, states that he is a resident and citizen of the State of 
Illinois, and that defendant is a county and citizen of the 

State of Missouri, in the United States. 
And, for his cause of action, plaintiff states that he is the owner 
and holder of the third maturing coupon herewith filed, detached 
from bond No. 71, for one thousand dollars, and being one year’s 
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interest on said bond, which said bond was issued and delivered by 
the defendant to the Missouri, lowa and Nebraska Railway Com- 
pany in payment of stock which the said county of Scotland, in its 
corporate capacity, had subscribed to said Missouri, lowa and Ne- 
braska Railway Company under authority of law. 

That said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 3\st, 1878. 

That at the maturity of said coupon defendant had made no pro- 
visions for the: payment of the same, and did not then nor has it 
ever had any funds or means in the bank of the Farmers’ Loan and 
Trust Company, in the city and State of New York, from which said 
coupon would have been paid if presented for payment; that said 
conpon was made payable at said bank. 

That there is now due on said coupon and unpaid the sum of 
eighty dollars and interest from maturity, for which, with costs, 
plaintiff asks judgment. 

BAKER & DRAKE & 
F. T. HUGHES, 
Att’ys for PUG. 


And afterwards, to wit, on Augusi 9th, 1876, there was filed the 
following demurrer to answer, to wit: 


Demurrer tv Answer. 
In the Circuit Court of the United States for Eastern District of Mo. 
209 James B. Dopaer, P!’ff, 


Us. 


Tue County or Scorianp, Def’t. 


The plaintiff demurs to the defendant’s answer, in so far as said 
answer pleads new matter in defence of said suit. for the following 
grounds of objection, to wit: 

That it does not state facts which constitute a defence to plaintiff’s 
cause of action in this: 

Ist. That each and every allegation therein contained is irrelevant 
and immaterial to any issue that can properly arise in said suit. 

2nd. In so far as said answer attempts to avoid the payment of 
the coupons sued on upon the ground that the proposition to make 
the subscription of stock mentioned in said petition and answer was 
not submitted to a vote of the qualified voters of Scotland county is 
immaterial in this, that the charter of the Alexandria and Nebraska 
City Railroad Co. is a general law and brought to the notice of this 
court by said answer, and by the provisions of said charter the 
county courts along the line of said railroad are authorized to sub- 
scribe to the capital stock thereof and issue the bonds of such county 
in payment therefor without such vote. 

BAKER & DRAKE & 
F. T. HUGHES, 
Atty’s for Plaintiff. 
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And afterwards, to wit, on September 25th, 1877, the, following 
further proceedings were had, to wit: 


Judgment. 


James B. Donae, Plaintiff, 
vs. 709. 
ScoTLAND County, Mo., Defendant. 


210 Now comes the plaintiff, by his attorneys, Messrs. Baker, 

Drake and Hughes, and the court, having examined the 
questions of law arising upon the demurrer to the answer heretofore 
filed herein, and being fully advised of and concerning the same, is 
of opinion that the law upon said demurrer is for the plaintiff; 
whereupon it is ordered that said demurrer be, and the same is 
hereby, sustained: and defendant failing to further plead herein 
the court proceeds to ascertain the amount of damages due and 
owing by defendant by reason of the non-payment of the coupons 
for interest sued upon, and doth assess the same at the sum of six 
thousand nine hundred and ninety-one dollars and twenty cents 
($6,991.20). 

It is therefore considered by the court that the said plaintiff, 
James B. Dodge, have and recover against the defendant, The 
County of Scotland, in the State of Missouri, as well the said sum 
of six thousand nine hundred and ninety-one dollars and twenty 
cents, the damages aforesaid by the court assessed, as also the costs 
in this behalf expended, and have thereof execution. 


The record in case No. 754, of C. H. Mellon against Scotland 
County, is in the words and figures following, to wit: 


Record in Case No. 754 of C. H. Mellon against Scotland Co. 
Petition. Filed February 3rd, 1876. 


In the Circuit Court of the United States for the Eastern District of 
the State of Missouri. — Term, 1876. 


211 CuHarkLes H. Metren, Plaintiff, 
Us. 
Tae County oF ScorTLanD, IN THE STATE OF Missourt, Defendant. 


The plaintiff states that he is a resident and citizen of the State of 
lowa, and that the defendant is a county and citizen of the State of 
Missouri, in the United States. 

And, for his cause of action, the plaintiff states that he is the holder 
and owner of the third maturing coupon herewith filed, detached 
from bond No. one hundred and _ fifty-nine (159), for one thousand 
dollars, and being for one year’s interest on said bond, which said 
bord was issued and delivered by the defendant to the Missouri, 
Iowa & Nebraska Railway Company in payment for stock which 
said county of Scotland in its corporate capacity had subscribed to 
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the said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1873, and that 
there is now due and unpaid on said coupon the sum of eighty dol- 
lars and interest from maturity, for which, with his costs, plaintiff 
asks judgment. 
212 And, for a further cause of action, the plaintiff states that he 
is the holderand owner of the fourth maturing coupon herewith 
filed, detached from bond No. 159, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 3Ist, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 159, for one thousand dollars, and being for 
one vear’s interest on said bond, which said: bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the suin of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 158, for one thousand dollars, and being for 
one vear’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
lowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 3list, 1873, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with bis costs, plaintiff asks judgment. 
213 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 158, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, lowa 
and Nebraska Railway Company in payment for stock which the 
said county of Scotland in its corporate capacity had subseribed to 
said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
1S—0335 
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dated September Ist, 1870, and due December 31st, 1874, and that 
there is now due and unpaid on said coupon the sum of eighty dol- 
lars and interest from maturity, for which, with his costs, plaintiff 
asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 15S, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subseribed to said Missouri, 
lowa and Nebraska Railway Company under authority of law; 
that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 3lst, 1875, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the third maturing coupon herewith filed, de- 
tached from bond No. 134, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond wag issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subseribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon Is for the sum of eighty dollars, dated September Ist, 1870, 
end due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from matu- 

rity, for which, with his costs, plaintiff asks Judgment. 
214. | And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 134, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subseribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law ; that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 31st, 1874, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 134, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, Iowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law ; that said 
coupon ts for the sum of eighty dollars, dated September Ist, 1870, 


MISSOURI, VS. WILLIAM HILL. 130 


and due December 31st, 1875,and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. : 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 133, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county 
of Scotland in its corporate capacity had subscribed to said Mis- 
sourl, Iowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars 
and interest from maturity, for which, with his costs, plaintiff asks 

judgment. 
215 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 133, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
lowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1874, and that 
there is now due and unpaid on said coupon the sum of eighty 
dollars and interest from maturity, for which, with his costs, plain- 
tiff asks judgment. 

And, for a further cause of action, the plaintiff states that he 1s 
the holder and owner of the fifth maturing coupon herewith. filed, 
detached from bond No. 133, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
aud Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875,and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he ts 
the holder and owner of the third maturing coupon herewith filed, 
detached fiom bond No. 89, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there 1s now due and unpaid 
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on said coupon the sum of eighty dollars and interest from maturity, 
~ for which, with his costs, plaintiff asks judgment. 
216 And, for a further cause of action, the plaintiff states that he 
is the holder and owner of the fourth maturing coupon here- 
with filed, detached from bond No. 89, for one thousand dollars, and 
being for one year’s interest on said bond, which said Lond was issued 
and delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment forstock which thesaid county of Scot- 
land in its corporate capacity bad subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 3lst, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 89, for one thousand dollars, and being 
for one vear’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1575, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 54, for one thousand’ dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 5lst, 1875, and that there is now due and unpaid 
on said coupon, the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
217 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 84, for one thousand 
dollars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is-for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1874, and that 
there is now due and unpaid on said coupon the sum of eighty 
dollars and interest from maturity, for which, with his costs, plain- 
tiff asks judgment. 
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And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 84, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his-costs, plaintiffasks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the lrolder and owner of the third maturing coupon herewith filed, 
detacned from bond No. 106, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
218 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 106, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1874, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 106, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
and in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon thesum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
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detached from bond No. 105, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, Iowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law ; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
219 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the fourth maturing coupon here- 
with filed, detached from bond No..105, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist,1870,and due December 31st, 1874, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 105, for one thousand dollars,and being for 
ove year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon thesum of-eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 104, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1570, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
220 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 104, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
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issued and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, Iowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 31st, 1874, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and inter- 
est from maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 104, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1875, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 
maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the third maturing coupon herewith filed, de- 
tached from bond No. 105, for one thousand. dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 3lst, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
221 And, for a further cause of action, the plaintiff states that he 

is the holderand owner of the fourth maturing coupon herewith 
filed, detached from bond No. 103, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 103, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
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Iowa and Nebraska Railway Company under authority of law ; 
that said coupon is for the sum of eighty dollars, dated September 
Ist, 1870, and due December 31st, 1875, and that there is-‘now due 
and unpaid on said coupon the sum of eighty dollars and interest 
from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he 
is the holder and owner of the third maturing coupon here- 
with filed, detached from bond No. 102, for one thousand dollars, and 
being for one year’s interest on said bond, which said bond was is- 
sued and delivered by the defendant to the Missouri, Iowa and Ne- 
braska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 

ment. 
222 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 102, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subseribed to said 
Missouri, lowa and Nebraska Railway Company under authority 
of law; that said coupon is for the sum of eighty dollars, dated 
September Ist, 1870, and due December 31st, 1874, and that there 
is now due and unpaid on said coupon the sum of eighty dollars 
and interest from maturity, for which, with his costs, plaintiff asks 
judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 102, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon heréwith 
filed, detached from bond No.- 101, for one thousand dollars, and 
being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
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Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1873, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks 
judgiment. 
223 And, for a further cause of action, the plaintiff states that he 
is the holder and owner of the fourth maturing coupon here- 
with filed, detached from bond No. 101, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1874, and that there is nuw 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 101, for one thousand dollars, and being for 
one year’s interest on said bond, which said. bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowaand Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September 1st, 
1870, and due December 31st, 1875, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 
maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 77, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
224 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 77, for one thousand dollars, 
and being for one year’s intereston said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and Ne- 
braska Railway Company in payment for stock which thesaid county 
of Scotland in its corporate capacity had subscribed to said Missouri, 
Jowa and Nebraska Railway Company under authority of law; that 
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said coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 77, for one thousand dollars, and -being 
for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1875, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. . 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon berewith filed, 
detached from bond No. 76, for one thousand dollars, and being 
for one year’s interest ou said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there 1s now due and unpaid 
on said coupen the sum of eighty dollars and interest from maturity, 
for which, with his éosts, plaintiff asks judgment. 
225 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 76, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
Jowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 3lst, 1874, and that 
there is now due and unpaid on said coupon the sum of eighty dol- 
lars and interest from maturity, for which, with his costs. plaintiff 
asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 76, for one thousand dollars, and being for 
one years interest on said bond, which said bond was issued, and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
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and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
226 Wherefore plaintiff asks judgment for the sum of three 
thousand three hundred and sixty dollars, with interest from 
the date of maturity of the respective coupons. 
BAKER & DRAKE anp 
F. T. HUGHES, 
Att’'ys for PU ff. 


Upon the filing of said petition there was issued a summons in 
said cause, which, with the marshal’s return endorsed thereon, is in 
the words and figures following, to wit: 


to 


27 Summons. 


Unirep STATES OF AMERICA, 1 


- . . * . . ‘ set . 
Eastern District of Missouri, | 


in the Cireuit Court of the United States in and for said District. 


The President of the United States of America tothe marshal of the 
United States in and for said district, Greeting: 


You are hereby commanded to summon the County of Scotland, 
in the State of Missouri. and citizen of the State of Missouri, that it 
be and appear before the honorable circuit court of the United States 
in and for the eastern district of Missouri on the first day of the next 
term thereof, to be hoiden at the city of St. Louis, in and for said dis- 
trict, on the third Monday of March next, then and there to answer 
the complaint of Charles H. Mellen, citizen of the State of Iowa, as 
set forth in the petition filed in said court on the third day of Feb- 
ruary, A. D. eighteen hundred and seventy-six. 

Hereof fai! not, and have you then and there this writ. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 24 day of February, A. D. 
eighteen hundred and seventy-six. 


Issued at office, in the city of St. Louis, under the seal of said cir- 
cuit court, the day and year last aforesaid. 
[L. s.] M. M. PRICE, Clerk, 
By A. P. SELBY, Deputy. 


2273 [ Endorsed:] No. 754. United States circuit court, eastern 

district of Missouri. C. H. Mellen vs. Scotland County. Sum- 
mons. Issued 24 day of Feb’y, A. D. 1876. Ret’ble 20 day of 
March, A. D. 1876. Returned into court and filed 1st day of March, 
A. D. 1876. M. M. Price, clerk. 
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Marshal’s Return. 


Unirep STATES OF AMERICA, } 


’ . ° ° . 4 set . 
Eastern District of Missouri, | 


I have executed the written writ by leaving a copy of the same, 
together with a copy of the petition thereto attached, with S. Me- 
Donald, county clerk of Scotland county, at Memphis, in said dis- 
trict, this 28th day of February, A. D. 1576. 

H. W. LEFFINGWELL, 
United States Marshal, Eastern District of Missouri, 
5y SHURLDS BARNARD, Deputy. 
Marshal’s fees: 
Service, at $2.00 ..__.__- $2 00 
Mileage, 256 miles, at 6 
PN nc nccdiitintmmene 15 36 


| ES Se $15 36 


228 And afterwards, to wit, on March 22nd, 1876, there was 
filed the following agreement of counsel, to wit: 


Agreement of Counsel. 


In the cases of Du Souchet vs. Scotland County, Wm. Hill vs. Same, 
C. H. Mellon vs. Same, James B. Dodge vs. Same, Edwin Manning 


vs. Same, John K. Findley vs. Same, it is agreed that the plaintiff 


may amend the first count of his petition in each case, and that the 
same may be taken and considered as an amendment to all the 
counts in said causes, and that the defendant may answer on or 
before the 7th of April, and that in each case the answer to the 
first count may be taken as answer to all the other counts in said 
petition. 
JAS. O. BROADHEAD, 
Att'y for County of Scotland. 
A. J. BAKER, 
Att'y for Plaintiffs. 


And afterwards, to wit, on April 4th, 1876, there was filed the fol- 
lowing answer, to wit: 
Answer. 


In U.S. Cireuit Court. 


C. H. Merton, Plaintiff, vs. ScorLanp County, Defendant. 


Defendant, for answer to the first and all the other counts of the 
plaintiff's petition filed in the above-entitled cause, says that as to 
whether plaintiff is the holder and owner of the coupon described 
and referred to in said count, or as to whether he is the owner and 
holder of any one of the several coupons described and referred to 


o- 
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by plaintiff in the several counts of his petition in the above-enti- 
tled cause, it has no knowledge or information thereof sufficient to 
enable it to form a belief, and calls for proof thereof. 
229 And defendant denies that the said coupon or the bond 
from which it was detached was for one year’s interest on said 
bond, or that the said bond or any of the bonds described in any 
one of the counts of plaintiff’s petition or any one of the coupons 
set forth and described in any of the counts of said petition were 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
County of Scotland, defendant herein, in its corporate capacity had 
subscribed to said Missouri, lowa and Nebraska Railway Company 
under authority of law. 

Defendant denies that any such subscription of stock was ever 
made by said county of Scotland as averred in said count and in the 
several counts of said petition, and denies that said county had any 
authority of law to make any such subscription. 

And, for further answer in this behalf, defendant says that the 
“ Missouri, Iowa and Nebraska Railway Company” was organized 
on or about the 10th of May, 1870, by virtue of certain articles of 
consolidation entered into at that date between the “Iowa Southern 
Railroad Company,” a company incorporated by the laws of the 
State of Iowa, and the “Alexandria and Nebraska Railway Com- 
pany,” a company incorporated by the laws of the State of Missouri, 
which said articles of consolidation were filed in the office of the 
secretary of the State of Missouri on the 11th day of May, 1870. 

That thereafter, and without any authority of law and without 
any vote of the qualified voters of Scotland county being had in 
reference thereto, certain persons, claiming to be the judges of the 

county court of said county of Scotland, did make an agree- 
230 ment purporting to be an agreement on behalf of the county 

of Scotland with the said “ Missouri, lowa and Nebraska 
Railway Company ” to subscribe for two hundred thousand dollars 
of the capital stock of the said company, and did issue in the name 
of said county two hundred bonds, of the denomination of one thou- 
sand dollars each, with coupons thereto attached for the payment of 
interest on said bonds, a portion of which are the same coupons sued 
on and referred to in the several counts of the petition in this cause; 
but defendant says that neither the said county of Scotland, by any 
of its officers or otherwise, nor did the said persons claiming to act 
for said county, and who issued and delivered said bonds, ever sub- 
scribe for any of the stock of said railway company, nor was the 
matter of said subscription or of said agreement to subscribe ever 
submitted to a vote of the qualified voters of said county of Scotland, 
nor was such vote ever taken, nor was the assent of two-thirds of the 
qualified voters of said county ever given tosaid subscription. Where- 
fore defendant asks to be hence dismissed. 

JAMES O. BROADHEAD, 
Att'y for Defendant. 
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And afterwards, to wit,on April 7th, 1876, there was filed the 
following amended petition, to wit: 


A mended Petition. 


In the Cireuit Court of the United States for the Eastern District of 
Missouri. March Term, 1876. 


Cuaries H. Metron, PI’ff, 
vs. 
Tur County OF SCOTLAND, IN THE STATE OF Missouri, Def't. 


231 The pl’ff, for amended petition, leave of court being had. 

states that he is a citizen of the State of Iowa, and that the 
deft is a county & citizen of the State of Missouri, in the United 
States. 

And, for his cause of action, plaintiff states that he is the owner & 
holder of the third maturing coupon herewith filed, detached from 
bond No. 159, for one thousand dollars, and being one year’s interest 
on said bond, which said bond was issued and delivered by the def't 
to the Missouri, lowa & Nebraska Railway Company in payment for 
stock which the said county of Scotland in its corporate capacity 
had subseribed to said Missouri, lowa & Nebraska Railway Com- 
pany under authority of law. 

That said coupon is for the sum of eighty dollars, dated Septeim- 
her Ist, 1871, and due Dec’r 31st, 1872. 

That at the maturity of said coupon defendant had made no pro- 
visions for the payment of the same, and did not then nor has it ever 
had any means or funds at the bank of the Farmers’ Loan and Trust 
Company, in the city & State of New York, from which said coupon 
could have been paid if presented for payment. 

That said coupon was made payable at said bank. 

That there is now due and unpaid on said coupon the sum of 
eighty dollars and interest from maturity, for which, with his costs, 


plaintiff asks judgment. 
BAKER & DRAKE & 
F. T. HUGHES, 
Ati’ys for PUff. 


And afterwards, to wit,on August 9th, 1876, there was filed the fol- 
lowing demurrer to answer, to wit: 


932 Demurrer to Answer. 


In the Circuit Court of the United States for the Eastern District of 
Mo. ; 


C. H. Metrien, PI’ff, vs. Toe County or Scotianp, Def't. 


The plaintiff demurs to the defendant’s answer, in so far as said 
answer pleads new matter in defense of said suit, for the following 
reasons: 


en 


Tue County or SCOTLAND, IN THE STATE OF Missourt, De- | 
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That said answer does not state facts which constitute a defense to 
plaintiff’s claim, in this: 

Ist. That each and every allegation therein contained is irrelevent 
and immaterial to any issue in said cause. 

2nd. In so far as said answer seeks to avoid the payment of said 


coupons upon the ground that the proposition to make the subscrip- 


tion of stock mentioned in plaintiff’s said petition and in defend- 

ant’s answer was not submitted to a vote of the qualified voters of 
Scotland county is immaterial in this, that the charter of the Alex- 
andria and Nebraska City Railroad Co. is a general law and brought 


"to the notice of this court by defendant’s answer, and by the provis- 


ions of said charter the county courts along the line of said railroad 
are authorized to subscribe to the capital stock thereof and issue the 
bonds of such county in payment therefor without such vote. 
BAKER & DRAKE anpb 
F. T. HUGHES, 
Plaintiff’s Att’ys. 


And afterwards, to wit, on September 25th, 1877, the following 
further proceedings were had in said cause, to wit: 


233 Judgment. 


CHARLES H. MELLEN, Plaintiff, 

v8. "7 
40%. 
fendant. 


Now comes the plaintiff, by his attorneys, Messrs. Baker, Drake & 
Hughes, and the court, having examined the questions of law arising 
upon the demurrer to the answer heretofore filed herein, and being 
fully advised of and concerning the same, is of opinion that the law 
upon said demurrer is for the plaintiff; whereupon it is ordered that 
said demurrer be, and the same is hereby, sustained ; and the defend- 
ant failing to further plead herein the court proceeds to ascertain the 
amount of damages due and owing by the defendant by reason of the 
non-payment of the coupons for interest sued upon, and doth assess 
the same at the sum of five thousand one hundred and six dollars 
($5,106.00). 


It is therefore considered by the court that the plainuff, Charles 
H. Mellen, have and recover against the defendant, The County of 
Scotland, in the State of Missouri, as well the said sum of five 
thousand one hundred and six dollars, damages so as aforesaid by 
the court assessed, as also the costs herein expended, and have 
thereof execution. 
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The record in case No. 755, of Edwin Manning against The County 
of Scotland, is in the words and figures following, to wit: 


Record in Case No 755, of Edwin Manning vs. Scotland Co. 
234 Petition. Filed February 3rd, 1876. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. Term, 1876. 


Epwin MANNING, Plaintiff, 
v8. 
THe County OF SCOTLAND, IN THE STATE OF Missourt, Defendant. 


The plaintiff states that he is the resident and citizen of the State 
of Iowa, and the defendant is a county and citizen of the State of 
Missouri, in the United States. 

And, for a cause of action, theplaintiff states that he is the holder 
and owner of the third maturing coupon herewith filed, detached 
from bond No. 50, for one thousand dollars, and being for one year’s 
interest on said bond, which said bond was issued and delivered by 
the defendant to the Missouri, lowa & Nebraska Railway Company 
in payment for stock which the said county of Scotland in its cor- 
yorate capacity had subscribed to the said Missouri, lowa & Nebraska 

tailway Company under authority of law; that said coupon is for 
the sum of eighty dollars, dated September Ist, 1870, and due De- 
cember Sist, 1873, and that there is now due and unpaid on said 
coupon the sum of eighty dollars and interest from maturity, for 
which, with his costs, plaintiff asks judgment. 
235 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 186, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority 
of law; that said coupon is for the sum of eighty dollars, dated 
September Ist, 1870, and due December 31st, 1874, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment, 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 186, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
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and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 185, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska Rail- 


‘way Company in payment for stock which the said county of Scot- 


land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
236 And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 185, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, lowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subseribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law ; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1874, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
nent. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 185, for cne thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1875, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 
maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 186, for one thousand dollars, and being 
for one vear’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1873, and that there is now due and 
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unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
237 And, fora further cause of action, the plaintiff states that 

he is the holder and owner of the fifth maturing coupon 
herewith filed, detached from bond No. 107, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, Iowa 
and Nebraska Railway Company in payment for stock which the 
said county of Scotland in its corporate capacity had subscribed to 
said Missouri, lowa and Nebraska Railway Company under authority 
of law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1875, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and inter- 
est from maturity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the. plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 108, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1573, and thatthere is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiffasks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 108, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity lad subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintitf asks judgment. 
238 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fifth maturing coupon 
herewith filed, detached from bond No. 108, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, Iowa and 
Nebraska Railway Company in payment for stock which the said 
county of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 3lst, 1875, and that there is 
now due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 
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And, for a further cause of action the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 96, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 


( way Company in payment for stock which the said county of Scot- 


t land in its corporate capacity had subscribed to said Missouri, lowa 
r and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874,and that there is now due and unpaid 
on said coupon the sun of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
' detached from bond No. 96, for one thousand dollars, and being for 
' one year’s interest on said bond, which said bond was issued and 
t delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
t way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, Iowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollarsand interest from maturity, 
for which, with his costs, plaintiff asks judgment. 
239 And, for a further cause of action, the plaintiff states that he 
is the holderand owner of the third maturing coupon herewith 
filed, detached from bond No. 107, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
& land in its corporate capacity had subscribed to said Missouri, lowa 
orand Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
24and due December 31st, 1873, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from matu- 
herity, for which, with his costs, plaintiff asks judgment. 
la And, fora further cause of action, the plaintiff states that he is the 
t holderand owner of the fourth maturing coupon herewith filed, de- 
tached from bond No. 107, for one thousand dollars, and being forone 
vear’s interest on said bond, which said bond was issued and delivered 
vy the defendant to the Missouri, lowa & Nebraska Railway Company 
in payment for stock which the said county of Scotland in its corpo- 
rate capacity had subscribed tothe said Missouri, lowa and Nebraska 
Railway Company under authority of law; that said coupon is for 
the sum of eighty dollars, dated September Ist, 1870, and due De- 
cember 31st, 1874, and that there is now due and unpaid on said 
coupon the sum of eighty dollars and interest from maturity, for 
which, with his costs, plaintiff asks judgment. 
And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached froin bond No. 95, for one thousand dollars, and being for 
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one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and Nebraska Railway Company under authority of law ; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1873, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
240 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fourth maturing coupon 
herewith filed, detached from bond No. 95, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said bond 
was issued and delivered by the defendant to the Missouri, lowa 
and Nebraska Railway Company in payment for stock which the 
said county of Scotland in its corporate capacity had subscribed to 
said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1874, and that 
there is now due and unpaid on said coupon the sum of eighty dol- 
lars and interest from maturity, for which, with his costs, plaintiff 
asks judgment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 95, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, low: 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the suin of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 
detached from bond No. 96, for one thousand dollars, and being for 
one vear’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, Iowa and Nebraska 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and Nebraska Railway Company under authority of law; that 
said coupon is for the sum of eighty dollars, dated September Ist, 
1870, and due December 31st, 1873, and that there is now due and 
unpaid on said coupon the sum of eighty dollars and interest from 

maturity, for which, with his costs, plaintiff asks judgment. 
241 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the fifth maturing coupon 
herewith filed, detached from bond No. 52, for one thousand dollars, 
and being for one year’s interest on said bond, which said bond was 
issued and delivered by the defendant to the Missouri, Iowa and 
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| peonaerenpe Railway Company in payment for stock which the said 
c 


ounty of Scotland in its corporate capacity had subscribed to said 
Missouri, lowa and Nebraska Railway Company under authority of 
law ; that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 31st, 1875, and that there is now 
due and unpeid on said coupon the sum of eighty dollars and in- 
terest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the third maturing coupon herewith filed, 


‘detached from bond No. 51, for one thousand dollars, and being 


for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, lowa and Nebrask: 
Railway Company in payment for stock which the said county of 
Scotland in its corporate capacity had subscribed to said Missouri, 
Iowa and ehenalbe Railway Company under authority of law; 
that said coupon is for the sum of eighty dollars, dated Septem- 
ber Ist, 1870, and due December 3lst, 1873, and that there is now 
due and unpaid on said coupon the sum of eighty dollars and 
interest from maturity, for which, with his costs, plaintiff asks judg- 
ment. 

And, for a further cause of action, the plaintiff states that he is the 
holder and owner of the fourth maturing coupon herewith filed, de- 
tached from bond No. 51, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and. unpaid 
on said coupon the sum of eighty dollars and interest from matu- 
rity, for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that 
he is the holder and owner of the fifth maturing coupon 
herewith filed, detached from bond No. 51, for one thousand dol- 
lars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
lowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law ; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1875, and that 
there is now due and unpaid on said coupon the sum of eighty 
dollars and interest from maturity, for which, with his costs, plain- 
tiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 50, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and 
delivered by the defendant to the Missouri, lowa and Nebraska Rail- 
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way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
aud Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1874, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 
for which, with his costs, plaintiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fifth maturing coupon herewith filed, 
detached from bond No. 50, for one thousand dollars, and being for 
one year’s interest on said bond, which said bond was issued and de- 
livered by the defendant to the Missouri, lowa and Nebraska Rail- 
way Company in payment for stock which the said county of Scot- 
land in its corporate capacity had subscribed to said Missouri, lowa 
and Nebraska Railway Company under authority of law; that said 
coupon is for the sum of eighty dollars, dated September Ist, 1870, 
and due December 31st, 1875, and that there is now due and unpaid 
on said coupon the sum of eighty dollars and interest from maturity, 

for which, with his costs, plaintiff asks judgment. 
2423 And, for a further cause of action, the plaintiff states that 

he is the holder and owner of the third maturing coupon 
herewith filed, detached from bond No. 52, for one thousand 
dollars, and being for one year’s interest on said bond, which said 
bond was issued and delivered by the defendant to the Missouri, 
Iowa and Nebraska Railway Company in payment for stock which 
the said county of Scotland in its corporate capacity had subscribed 
to said Missouri, lowa and Nebraska Railway Company under au- 
thority of law; that said coupon is for the sum of eighty dollars, 
dated September Ist, 1870, and due December 31st, 1875, and that 
there is now due and unpaid on said coupon the sum of eighty 
dollars and interest from maturity, for which, with his costs, plain- 
tiff asks judgment. 

And, for a further cause of action, the plaintiff states that he is 
the holder and owner of the fourth maturing coupon herewith filed, 
detached from bond No. 52, for one thousand dollars, and being 
for one year’s interest on said bond, which said bond was issued 
and delivered by the defendant to the Missouri, lowa and Nebraska 
Railway Company in payment for stock which the said county 
of Scotland in its corporate capacity had subscribed to said Mis- 
sourl, Iowa and Nebraska Railway Company under authority of 
law ; that said coupon is for the sum of eighty dollars, dated Sep- 
tember Ist, 1870, and due December 31st, 1874, and that there is 
now due and unpaid on said coupon the sum of eighty dollars 
and ‘interest from maturity, for which, with his costs, plaintiff asks 

judgment. 
243 Wherefore plaintiff asks judgment for the sum of two 
thousand one hundred and sixty dollars and interest from 
the date of the maturity of the respective coupons. 
BAKER, DRAKE anp 
F. T. HUGHES, 
Attorneys for Plaintiff. 
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Upon the filing of said petition there was issued a summons, 
which, together with the marshal’s return endorsed thereon, is in 
the words and figures following, to wit: 


244 Summons. 


Unitep STATES OF AMERICA, | 
n a : — 
Eastern District of Missouri, j 


In the Circuit Court of the United States in and for said District. 


The President of the United States of America to the marshal of the 
United States in and for said district, Greeting : 


You are hereby commanded to summon the County of Scotland, 
in the State of Missouri, citizen of the State of Missouri, that it be 
and appear before the honorable circuit court of the United States 
in and for the eastern district of Missouri on the first day of the next 
term thereof, to be holden at the city of St. Louis, in and for said 
district, on the third Monday of March next, then and there to 
answer the complaint of Edwin Manning, citizen of the State of 
Iowa, as set forth in the petition filed in said court on the third day 
of February, A. D. eighteen hundred and seventy-six. 

Hereof fail not and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 24 day of February, A. D. 
eighteen hundred and seventy-six. 

Issued at office, in the city of St. Louis, under the seal of said 
circuit court, the day and year last aforesaid. 

[L. s.] M. M. PRICE, Clerk, 
By A. P. SELBY, Deputy. 


2444 [ Endorsed :] No. 755. United States circuit court, eastern dis- 

trict of Missouri. Edwin Manning vs. Scotland County. Sum- 
mons. Issued 24 day of Feb’y, A. D. 1876. Ret’ble 20 day of March, 
A. D. 1876. Returned into court and filed Ist day of March, A. D. 
1876. M. M. Price, clerk. 


‘Marshal's Return. 


Unitrep STATES OF AMERICA, be 
Eastern District of Missouri, "fe 


I have executed the within writ by leaving a copy of the same, 
together with a copy of the petition thereto attached, with S. Me- 
Donald, county clerk of Scotland county, at Memphis, in said dis- 
trict, this 28th day of February, A. D. 1876. 

H. W. LEFFINGWELL, 
United States Marshal Eastern District of Missouri, 
By SHURLDS BARNARD. Deputy, 
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Marshal’s fees: 


1 service at $2.00__.__--_- $2 00 
Mileage, 256 miles at 6 
SE aie einen se 
RE 17 36 
245 And afterwards, to wit, on March 22nd, 1876, there was filed 


the following agreement, to wit: 


Agreement of Counsel. 


In the cases of Du Souchet vs. Scotland County, Wm. Hill vs. 
Same, C. H. Mellon vs. Same, James B. Dodge vs. Same, Edwin Man- 
ning vs. Same, John K. Findley vs. Same, it is agreed that the plain- 
tiff may amend the first count of his petition in each case, and that 
the same may be taken and considered as an amendment to ail the 
counts in said causes, and that the defendant may answer on or 
before the 7th of April, and that in each case the answer to the 
first count may be taken as answer to all the other counts in said 
petition. 
JAS. O. BROADHEAD, 

Att’y for County of Scotland. 
A. J. BAKER, 

Attorney for Plaintiffs. 


And afterwards, to wit, on April 4th, 1876, there was filed the fol- 
lowing answer, to wit: 


Answer. 
In the United States Circuit Court. 
Epwin Mannina, PI’ff, vs. Scotnanp County, Def'’t. 


Defendant, for answer to the first and all the other counts of the 
plaintiff’s petition filed in the above-entitled cause, says that as to 
whether plaintiff is the holder and owner of the coupon described 
and referred to in said count, or as to whether he is the owner and 
holder of any one of the several coupons described and referred to 
by plaintiff in the several counts of his petition in the above-enti- 
tled cause, it has no knowledge or information thereof sufficient to 

enable it to form a belief, and calls for proof thereof. 
246 And defendant denies that the said coupon or the bond 

from which it was detached was for one year’s interest on 
said bond or that the said bond or any of the bonds described 
in any one of the counts of plaintiff’s petition or any of the 
coupons set forth and described in any of the counts of said peti- 
tion were issued and delivered by the defendant to the “ Missouri, 
Iowa & Nebraska Railway Company” in payment for stock which 
the said County of Scotland, defendant hecrein, in its corporate ca- 
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pacity had subscribed to said Missouri, Iowa and Nebraska Railway 
Company under authority of law. 

Defendant denies that any such subscription of stock was ever 
made by said county of Scotland as averred in said count and 
in the several counts of said petition, and denies that said county 
had any authority of law to make any such subscription. 

And, for further answer in this behalf, defendant says: that the 
“ Missouri, Iowa and Nebraska Railway Co.” was organized on or 
about the 10th of May, 1870, by virtue of certain articles of con- 
solidation entered into at that date between the “ Iowa Southern 
Railroad Company,” a company incorporated by the laws of the 


“State of lowa, and the “Alexandria and Nebraska City Railroad Com- 


pany,” a company incorporated by the laws of Missouri, which said 
articles of consolidation were filed in the office of the secretary of 
the State of Missouri on the 11th day of May, 1870. 

‘That thereafter, and without any authority of law and without 
any vote of the qualified voters of Scotland county being had in ref- 
erence thereto, certain persons, claiming to be the judges of the county 
court of said county of Scotland, did make an agreement, purport- 

ing to be an agreement on behalf of the county of Scotland, 
247 with the said “ Missouri, lowa and Nebraska Railway Com- 

pany ” to subscribe for two hundred thousand dollars of the 
capital stock of the said company, and did issue in the name of said 
county two hundred bonds, of the denomination of one thousand 
dollars each, with coupons thereto attached for the payment of in- 
terest on said bonds, a portion of which are the same coupons sued 
on and referred to in the several counts of the petition in this cause; 
but defendant says that neither the said county of Scotland, by any 
of its officers or otherwise, nor did the said persons claiming to act 
for said county, and who issued and delivered said bonds, ever sub- 
scribe for any of the stock of said railroad company, nor was the 
matter of said subscription or of said agreement to subscribe ever 
submitted to a vote of the qualified voters of said county of Scotland, 
nor was such vote ever taken, nor was the assent of two-thirds of 
the qualified voters of said county ever given to said subscription. 

Wherefore defendant asks to be hence dismissed. 

JAS. O. BROADHEAD, 
Att'y for Def’t. 


And afterwards, to wit, on April 7th, 1876, plaintiff, by leave of 
court, filed the following amended petition, to wit: 


Amended Petition. 


In the United States Circuit Court for the Eastern Dist. of Missouri. 
March Term, 1876. 
Epwin MaAnnina, Plaintiff, 
Us. 
THE County oF SCOTLAND, IN THE STATE OF Missourt, Defendant. 
The plaintiff, for amended petition, leave of court being had, states 


that he is a resident and citizen of the State of lowa, and that 
21—338 
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248 defendant is a county and citizen of the State of Missouri, in 
the United States. 

And, for cause of action, plaintiff states that he is the holder and 
owner of the 3rd maturing coupon herewith filed, detached from 
bond No. 50, for one thousand dollars, and being for one year’s in- 
terest on said bond, which said bond was issued and delivered by 
ihe defendant to the Missouri, Jowa and Nebraska Railway Com- 
pany in payment for stock which the said county of Scotland in its 
corporate capacity had subscribed to the said Missouri, lowa and 
Nebraska Railway Company under authority of law; that said cou- 
pon is for the sum of eighty dollars, dated September Ist, 1870, and 
due December 31st, 1873. 

That at the maturity of said coupon defendant had made no pro- 
vision for the payment of the same, and did — then nor has it ever 
had any means or funds at the bank of the Farmers’ Loan and Trust 
Company,in the city and State of New York, from which said coupon 
would have been paid if presented for payment; that said coupon was 
made payable at the said bank; that there is now due and unpaid on 
said coupon the sum of eighty dollars and interest from maturity, 
for which with his costs, plaintiff asks judgment. 

BAKER & DRAKE & 
I. T. HUGHES, 
Attys for PUCK 


And afterwards, to wit, on August 9th, 1876, there was filed the 
following demurrer to answer, to wit: 


Demurrer to Answer. 
In the Cireuit Court of the United States, Easterm Dist. of Mo. 


EpWARD MANNING, PI’ff, 
i's. 


‘THe County orf ScoTianp, Def’t. 


249 The plaintiff demurs to the defendant’s answer in so far as 
the said answer pleads new matter in defense, for the follow- 

ing grounds of objection, to wit: 

That it does not state facts which constitute a defense to plaintiff's 
cause of action in this: 

Ist. That each and every allegation therein contained is irrelevant 
and immaterial to any issue that can properly arise in said cause. 

2nd. In so far as the said answer seeks to avoid the payment of 
thecoupons sued on upon the ground that the proposition to make said 
subscription was not submitted to a vote of the qualified voters of 
the county is immaterial in this, that the answer discloses the fact that 
the Missouri, lowa and Nebraska Railroad Co. is the successor to the 
Alexandria & Nebraska City Railroad Co. of Missouri by consolida- 
tion with the Iowa Southern Railway Co. of lowa; thus bringing 
to the notice of the court that the general law of the State of Mis- 
souri whereby said Alexandria and Nebraska City Railroad Co. was 
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chartered, and by virtue of which said general law it was competent 
for said county, by its county court, to make said subscription with- 
out a vote. 
BAKER & DRAKE & 
F. T. HUGHES, 
Plaintiff's Attys. 


And afterwards, to wit, on September 25th, 1877, the following fur- 
ther proceedings were had in said cause, to wit: 


Judgment. 


Epwin MANnina, Plaintiff, ze 
rs. > 755. 
ScoTLAND County, Defendant. j 


Now comes the plaintiff, by his attorneys, Messrs. Baker, Drake 
and Hughes, and the court, having examined the questions 
250 of law arising upon the demurrer to the answer heretofore 
filed herein, and being fully advised of and concerning the 
same, is of opinion that the law upon said demurrer is for the plain- 
tiff; whereupon it is ordered that said demurrer be, and the same 
is hereby, sustained; and the defendant failing to further plead 
herein the court proceeds to ascertain the amount of damages due 
and owing by defendant by reason of the non-payment of the cou- 
pons for interest sued upon, and doth assess the same at the sum of 
three thousand two hundred and eighty-three dollars and twenty 
cents ($3,285.20). 

It is therefore considered by the court that the plaintiff, Edwin Man- 
ning, have and recover against the defendant, The County of Scot- 
land, in the State of Missouri, as well the said sum of three thousand 
two hundred and eighty-three dollars and twenty cents, the damages 
aforesaid by the court assessed, as also the costs herein expended, and 
have thereof execution. 

The list of coupons filed in the foregoing cases, to wit, 752, 753, 
754, & 755, is in the words and figures following, to wit: 


251 List of Coupons Filed in Cases Nos. 752, 753, 754, & 755. 


No. 752.—William Hill vs. Scotland County : 
Coupon No. 2 detached from bonds 10, 12, 88, 11. 
Coupon No. 3 detached from bonds 10, 12, 80, 88, 38, 11, 160, 
162, 137, 135, 79, 161, 78, 136. 
Coupon No. 4 detached from bonds 10, 12, 80, 88, 136, 78, 79, 
161, 135, 137, 162, 160, 11, 38. 
Coupon No. 5 detached from bonds 137, 135, 161, 79, 78, 136, 
162, 160, 11, 38, 88, 80, 12, 10. 
Coupon No. 6 detached from bonds 12, 11, 58, 79, 78, 80, 88, 
136, 135, 137, 10, 162, 161, 160. 
No. 753.—James B. Dodge + vs. Scotland C ‘ounty : 
Coupon No. 3 detached from bonds 71, 46, 45, 44, 37, 36, 35, 
27, 26, 25, 142, 141, 140, 139, 138, 39, 40, 85. 
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Coupon No. 4 detached from bonds 71, 46, 45, 44, 57, 36, 35, 
27, 26, 25, 142, 141, 140, 139, 138, 39, 40, 85. | 
252 Coupon No. 5 detached from bonds 71, 46, 45, 44, 37, 36, 141, 
140, 139, 138, 39, 40, 85, 26, 25, 35, 27, 142. 
Coupon No. 6 detached from bonds 179, 26, 25, 35, 27, 37, 
36, 42, 39, 40, 140, 46, 45, 44, 71, 56, 57, 159, 141, 138, 85, 
178; 93. 
No. 754.—Mellen vs. Scotland County : 
Coupon No. 3 detached from bonds 84, 89, 133, 159, 158, 134, 
102, 101, 77, 106, 104, 76, 105, 108. 
Coupon No. 4 detached from bonds 135, 84, 134, 89, 159, 158, 
102, 101, 77, 106, 104, 76, 105, 105. 
Coupon No. 5 detached from bonds 133, 84, 134, 89, 159, 158, 
102, 101, 77, 106, 104, 76, 105, 103. 
Coupon No. 6 detached from bonds 105, 104, 105, 102, 101, 
106, 159, 184, 158, 89, 133, 77, 84, 76. | 
No. 755.—Edwin Manning vs. Scotland County: 
Coupon No. 3 detached from bonds 50, 186, 108, 107, 95, 96, 
52, 51, 185. 
Coupon No. 4 detached from bonds 50, 186, 108, 107, 96, 52, 
95, 51, 185. 
Coupon No. 5 detached from bonds 52, 50, 186, 108, 107, 96, 
95, 51, 185. 
Coupon No. 6 detached from bonds 108, 107, 95, 96, 50, 186, 
51, 52, 185. 
53 Mr. CuNNINGHAM: Yes; but that is not what the record 
shows. 

Mr. OvERALL: Now, the proposition I suggested was that we should 
consider the same testimony as to each of the coupons sued on now 
remaining in suit as has been given in regard to the coupon from 
bond 4 in order to facilitate the trial. 

The Court: One moment, so that the jury may understand it as 
well as the court. You include in the Hill suit this 6th coupon 
about which we have been talking under the circumstances stated. 
Mr. Cunningham objects to it. The court has overruled his ob- 
jections, stating its reasons therefor. Does that finish these coupons? 

Mr. OvERALL: That finishes all the coupons in the Hill case, but 
not in the First National Bank and Mellen cases. 

The Court: You have all the coupons on the one bond, except 
the 6th, which now the court says you may offer? 

Mr. OvERALL: Yes. 

The Court: That includes all the coupons on the particular bond 
which you name? Now, you suggest, and I suppose Mr. Cunning- 
ham assents, that the same testimony may be considered as applying 
to the coupons of every other bond ? 


List of Coupons Remaining Undismissed in Cases Nos. 1153 and 1287 


Coupons Nos. 3 and 4 from bond No. 1. 
Coupons 3, 4, 5, & 6 from bond No. 2. 
Coupons 3, 4, 5, & 6 from bond No. 38. 


~~ 
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Coupon Nos. 4 from bond No. 86. 

Coupons 3, 4, 5, & 6 from bond No. 145. 
Coupons 3, 4, 5, & 6 from bond No. 146. 

254 Coupons 3, 4, 5, & 6 from bond No. 147. 

Coupons 6 & 7 from bond No. 25. 

Coupons 6 & 7 from bond No. 26. 

Coupons Nos. 6 & 7 from bond No. 27. 

Coupons 6 & 7 from bond No. 158. 

Coupons 6 & 7 from bond No. 159. 

Coupons Nos. 6 & 7 from bond No. 160. 

Coupons 6 & 7 from bond No. 161. 

Coupons 6 & 7 from bond No. 162. 

Coupons 6 & 7 from bond No. 89. 


Sp 


Coupons 3, 4, 5, & 6 from bond No. 13. 
Coupons 3, 4, 5 5, & 6 from bond No. 14. 
Coupons 3, 4, 5, & 6 from bond No. 15. 
Coupons 3, 4, 5, & 6 from bond No. 100. 
Coupons 3, 4. 5, & 6 from bond No. 196. 
Coupons 3, 4, 5, & 6 from bond No. 197. 
Coupons 3, 4, 5, & 6 from bond No. 198. 


tw 


Coupons Nos. 3, 4, 5, & 6 from bond No. 199. 
Coupons 3, 4, 5, & 6 from bond No. 200. 
Coupons 3, 4, 5, 6, & 7 from bond No. 4. 
Coupons 3, 4, 5, 6, & 7 from bond No. 5. 
Coupons 3, 4, 5, 6, & 7 from bond No. 6. 
Coupons 6 rs i from bond No. 10. 


Cs 


Coupons 6 & 7 from bond No. 11. 

Coupons 6 ¢ & 7 from bond No. 12. 

Coupons 3, 4, 5, 6, & 7 from bond No. 16. 

Coupons 3, 4, 5, 6, & 7 from bond No. 17. 
Coupons 3, 4, 5, 6, & 7 from bond No. 18. 

255 Coupons 3, 4, 5, 6, & 7 from bond No. 29. 

Coupons 3, 4, 5, 6, & 7 from bond No. 30. 

Coupons 3, 4, 5, 6, & 7 from bond No. 31. 

Coupon No. 7 from bond No. 56. 

Coupons 6 & 7 from bond No. 57. 

Coupons 3, 5, 6, & 7 from bond No. 63. 

Coupons 3, 5, 6, & 7 from bond No. 64. 

Coupons 3, 5, 6, & 7 from bond No. 65. 

Coupons 3, 5, 6, & 7 from bond No. 66. 

Coupons 3, 5, 6, & 7 from bond No. 67. 

Coupons 3, 5, 6, & 7 from bond No. 68. 

Coupons 3, 5 5, 6, & 7 from bond No. 69. 

Coupons 3, 5, 6, & 7 from bond No. 70. 

Coupons 3, 5, 6, & 7 from bond No. 81. 

Coupons 3, 5, 6, & 7 from bond No. 82. 

Coupons 6 & 7 from bond No. 85. 

Coupons 6 & 7 from bond No. 88. 

Coupons 3, 4, 5, 6, & 7 from bond No. 90. 

Coupons 3, 4, 5, 6, & 7 from bond No. 92. 

Coupons 6 & 7 from bond No. 93. 


. 


’ 
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Coupons 3, 5, 6, & 7 from bond No. 97. 

Coupons Nos. 3, 5, 6, & 7 from bond No. 98. 

Coupons 6 & 7 from bond No. 138. 

Coupons 6 & 7 from bond No. 139. 

Coupons 6 & 7 from bond No. 140. 

Coupons 6 & 7 from bond No. 141. 

Coupons 6 & 7 from bond No. 142. 

Coupons 3, 4, 5, 6, & 7 from bond No. 163. 

Coupons 3, 4, 5, 6, & 7 from bond No. 164. 
Coupons 3, 4, 5, 6, & 7 from bond No. 165. 

256 Coupons 3, 4, 5, 6, & 7 from bond No. 166. 

Coupons 3, 4, 5, 6, & 7 from bond No. 167. 

Coupons 3, 4, 5, 6, & 7 from bond No. 

Coupons 3, 4, 5, 6, & 7 from bond No. 174. 

Coupons 3, 4, 5, 6, & 7 from bond No. 175. 

Coupons 3, 4, 5, 6, & 7 from bond No. 176. 

Coupons 3, 4, 5, 6, & 7 from bond No. 177. 

Coupon No. 7 from bond No. 178. 

Coupons 6 & 7 from bond No. 179. 

Coupons 3, 5, 6, & 7 from bond No. 187. 

Coupons 3, 5, 6, & 7 from bond No. 188. 

Coupons 3, 5, 6, & 7 from bond No. 189. 

Coupons 3, 5, 6, & 7 from bond No. 190. 

Coupons 3, 5, 6, & 7 from bond No. 75. 


“aj «] «j «J <«] 


Coupons 3, 4, 5, & 6 from bond No. 7. 
Coupons 3, 4, 5, & 6 from bond No. 8. 
Coupons 3, 4, 5, & 6 from bond No. 9. 
Coupons 3, 4, 5, & 6 from bond No. 99. 
Coupons 3, 4, 5, & 6 from bond No. 191. 
Coupons 3, 4, 5, & 6 from bond No. 192. 
Coupons 3, 4, 5, & 6 from bond No. 198. 
©” 


Coupons 3, 4, 5, & 6 from bond No. 194. 
Coupons 3, 4, 5, & 6 from bond No. 195. 
Coupons 6 & 7 from bond No. 35. 
Coupons 6 & 7 from bond No. 36. 
Coupons 6 & 7 from bond No. 37. 
Coupons 6 & 7 from bond No. 84. 
Coupons 6 & 7 from bond No. 133. 
Coupons 6 & 7 from bond No. 154. 
Coupons 6 & 7 from bond No. 135. 
257 Coupons 6 & 7 from bond No. 136. 
Coupons 6 & 7 from bond No. 137. 
Coupons 6 & 7 from bond No. 101. 
Coupons 6 & 7 from bond No. 102. 
Coupons 6 & 7 from bond No. 103. 
Coupons 6 & 7 from bond No. 104. 
Coupons 6 & 7 from bond No. 105. 
Coupons 6 & 7 from bond No. 106. 
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Transferred by Memorandum to this Case on October 12, 1885. 


Coupons 4 & 13 from bond No. 16. 
Coupons 4 & 13 from bond No. 17. 
Coupons 4 & 13 from bond No. 18. 
Coupons 4 & 13 from bond No. 63. 
Coupons 4 & 13 from bond No. 64. 
Coupons 4 & 13 from bond No. 65. 
Coupons 4 & 13 from bond No. 66. 
Coupons 4 & 13 from bond No. 100. 
Coupons 4 & 13 from bond No. 199. 
Coupons 4 & 13 from bond No. 200. 
Coupon No. 4 from bond No. 67. 
Coupon No. 4 from bond No. 68. 
Coupon No. 4 from bond No. 69. 
Coupon No. 4 from bond No. 70. 
Coupon No. 4 from bond No. 75. 
Coupon No. 4 from bond No. 81. 
Coupon No. 4 from bond No. 82. 
Coupon No. 4 from bond No. 97. 
258 Coupon No. 4 from bond No. 98. 
Coupon No. 4 from bond No, 187. 
Coupon No. 4 from bond No. 18S. 
Coupon No. 4 from bond No. 189. 
Coupon No. 4 from bond No. 190. 


259 Mr. CUNNINGHAM: Yes; under the same objections. 
The Court: Under the same objections. 

Mr. CunninGuam: With the reservation, in the first place, that the 
record shows that all the coupons offered, all the 6th maturing cou- 
pons offered, have the filing marks in these previous cases, and are 
already marked “cancelled” and were only filed in this case on the 
12th of October, 1885; those are the objections. Now, as to the 
next point: [ have no objection to saying whatever they have proven 
by McDonald as to one coupon he will swear to the same thing as 
to the other, in regard to any coupon attached to any bond which 
they have offered, but I am under the impression they still have 
sued on coupons for which they have not produced the bonds; they 
have failed to produce the bonds thus far that they have named as 
having been formerly attached to the coupons, and if they wish to 
examine Mr. McDonald I desire in each instance that they shall 
produce the bond first. There are still other counts that they have 
not proven bonds for. Your honor understands they dismissed at 
different times $20,000 coupons yesterday and probably $5,000 since. 
I can figure out the amount and there are still quite a number of 
coupons for which they have produced no bonds. 

The Court: They will have to produce them. 

Mr. OvERALL: | desire to correct the gentleman that it is not of 
the Gth coupon in this suit; it is only certain coupons that were 
withdrawn from this other suit. 

The Court: And the others are independent? 
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260 Mr. OverALi: The others are independent. In this book it 
is only certain ones of them; these are the 6’s withdrawn 
from the suit. 

The Court: How many are there of those? 

Mr. Overati: We have the numbers, and as to those eight bonds 
I wish to say we have not produced them and don’t propose to, be- 
‘ause the county has taken them up. The defendant has those 
bonds, and as we will prove the coupons from those bonds—the 
county has taken up those eight bonds—but independent of that we 
will prove the coupons up. 

The Court: That pertains only to a certain class ? 

Mr. OverALL: To eight bonds. 

The Court: Let us get through with one thing ata time. Itisa 
matter of computation, and no one can carry in his mind all these 
things. Now you have—how many of these coupons are what 
you may call the refiled coupons? 

Mr. Overati: Mr. Hagerman will show. 

The Court: [ understand Mr. Cunningham’s objection pertains 
to those primarily. 

Mr. Overatit: Mr. Hagerman has made a calculation of those 
and will read to the court the numbers. 

The Court: State them. 


The numbers were then read as follows by Mr. Hagerman: 10,11, 
12, 25, 26, 27, 35, 36, 37, 57, 84, 85, 88, 89, 93, 101, 102, 103, 104, 105, 
106, 133, 134, 135, 136, 137, 1388, 189, 140, 142, 158, 159, 160, 161, 162, 
179. That is all that were refiled. 


Mr. CunNINGHAM: Those are the ones marked “ cancelled” and 

refiled. 
The Court: What are you reading from? 
261 Mr. OvVERHALL: From the number of the bond from which 
the 6’s were taken up to the refiling. 

The Court: And are all the coupons on all those bonds in suit in 
this case? 

Mr. OverALL: That we read and are here. 

The Court: Then it is understood, of course ? 

Mr. Overatc: Then there are more 6’s sued on, but these are the 
ones filed in this suit originally and not refiled. 

Mr. HaGerMAN, of counsel for plaintiff: Just 17 6’s that were re- 
filed. 

Mr. Cunntnauam: You have read the court more than 17. 

Mr. HaGerMan, of counsel for plaintiff: These are all that pur- 
port to be filed, cancelled, and refiled in this case ? 

Mr. OverRALL: And withdrawn by order of the court. 

Mr. CUNNINGHAM: The record don’t show that. 

Mr. Overaty. The record does show that. 

Mr. CUNNINGHAM: Seven years ago. 

Mr. OVERALL: Now, the same testimony may be considered in as 
to the coupons sued on, except as to the bonds redeemed that we 
have not got. 
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Mr. CunnincHaM: We make the objection, and we deny that they 
redeemed those bonds. 

The Court: That he will have to prove. 

Mr. OvERALL: We will introduce that hereafter. 

The Court: I do not take this as proof, but merely explanatory 
of the steps you have taken. 

Mr. OveraLi_: Yes; we have taken depositions to prove these 
coupons. 

Mr. OveraAtt (to the juror): Now, bonds 1, 2, 3, 56, 86, 145, 146, 

and 147—those are the only ones you have unmarked ? 
262 The Juror: Those are the numbers of bonds not called. 
Mr. OveraLi_: Now, the balance, | understand, the gentle- 
man admits; the witness will testify to the same facts as to the other 
bonds. . 

Mr. CUNNINGHAM: Subject to the same objection we have made 
as to the bonds or coupons? 

The Court: Certainly. 

Mr. OveRALL: Now, we are through with the witness for the 
present, except it may be necessary to reintroduce him in regard to 
the bonds that we have not got after we read the depositions. 

The Court: Will you cross-examine now ? 

Mr. CUNNINGHAM: Yes, sir. 


Cross-examination by Mr. CUNNINGHAM: 


Q. Mr. McDonald, you have stated that you signed the bonds 
proffered to you by Mr. Overall in this case. When did you sign 
them and where? 

A. In the court-house at Memphis; perhaps in July, 1871. 

Q. Was the county court in session at the time you signed them? 

A. No, sir. : 

Q. Who was present when you signed those bonds? 

A. Captain Dawson. 

Q. And yourself? 

A. Yes, sir. 

Q. You signed them in the clerk’s office at the court-house? 

A. In the room adjoining the clerk’s office. 

Q. Where did you get these bonds? 

A. My recollection is they came to me from Warsaw, Illinois, 
263 Q. Who sent them to you? 

3 A. I think Mr. Hill. 

Q. Which Hill? 

A. Mr. Henry Hill. Iam not sure as to that. 

Q. The gentleman sitting here? Is Mr. Hill in court—Mr. Henry 
Hill—this gentleman the one you referred to? I understand there 
is more than one Henry Hill. Is this the gentleman that signed 
them ? 

A. Yes, sir; I am not positive about that. They may have come 
through the bank. 

Q. What bank ? 

A. The First National Bank of Warsaw. 
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Q. That is the bank of which Mr. Henry Hill is president, is it 
not? 
A. I presume so. I have no information on that point. 

Q. You don’t know. Well, you received them how long before 
you signed them ? 

A. My memory is not good on that. 

(). Give your best recollection, please. 

A. I would say two weeks. 

Q. ‘'wo weeks before you signed them ” 

A. Yes, sir. 

(). That will take you, then, up tothe middle of June, 1871, or the 
first of July, 1871—somewhere about that time? 

A. I think it was that time of year when they were signed. 

(). It was, at any rate,some nine or ten months or 11 months after 
the date of the order of the court which was introduced yesterday by 
Mr. Overall, was it not ? 

A. Yes, sir; the order of the court was dated 1870,and some time 
in the summer of 1871 the bonds were executed. 

(. You had no authority for signing that bond, except on the 
order of the court which was read yesterday, liad you ? 

A. No, sir. 

Q. That order was the one under which you undertuok to execute 
that bond ? 

A. Yes, sir. 
964 @. And no other? 
A. No other. 

Q. Now, Mr. McDonald, do you know who wrote that order of the 
court? I believe you were clerk at the time the order was entered, 
were you not? 

A. Yes, sir; I was clerk. 


Mr. OveERALL: We object as wholiy immaterial who wrote it. 
The question is whether it is the order of the court. 

Mr. CunnrnGuaM: I think it is of some importance. We have 
pleaded they had notice of it. 

The Court: It may go to the question of notice. Let him an- 
swer. : 

Mr. CUNNINGHAM: | wish to bring some notice of that. 

Q. Who wrote that order ? 

A. I wrote it on the minute book. 

Q. Who gave you the draft on which you made the minutes ? 

A. Iam not certain as to that. There was a good many hands 
had something to do with it. 

Q. Give your best recollection about this. 

A. My best recollection now is that the original draft of the order 
was in the handwriting of Gen. Drake. 

Q. I. M. Drake? : 

A. F. M. Drake. 

The Court: Who is he? 

A. He was president of the construction company. 
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Mr. HuGues: President of the railroad company, you mean. 
Q. Did you pay for having those bonds printed ? 


Objected to. The order provides that the county shall not pay, 
but that they shall be paid for by the railroad company, é and they 
can’t contradict that. 


The Court: Did you pay him ? 
A. No, sir; I did not. 


Mr. CunninGHam: The order provides that the county attorney 

' shall have them printed. Now, if they did not print them 
265 and deliver them to Mr. Hill, I wish to know who did. 

The Court: Let us get at this matter. There isa great deal 
of it that may be of no importance which I shall have to show to the 
jury, but I would rather have it heard. The last ruling of the su- 
preme court in this case opened the door very wide. 

Mr. OverALL: I object to it because I have read a duly certified 
order of the county court of Scotland county that required the rail- 
road company to which the subscription was made and the bonds to 
be issued to pay for the printing of those bonds. 

The Court: Suppose it did or did not? 

Mr. OverALt: It don’t makeany difference. He can’t contradict 
the record and show it was not done. That record shows it ought 
to have been done. 

Mr. CunnincHam: You admit you had notice of that record ; 
that is all I ask; you admit you knew of it? 

The Court: Oh, no. To expedite the matter let Mr. McDonald 
show who paid for the printing of those bonds. Do you know? 

A. I do not, sir. 

Q. Did the county pay for them, or you ? 

A. The county did not; it simply said in the order of subserip- 
tion the construction company was to pay. 


Mr. Cunnincuam: The county did not pay for the printing of 
those bonds that came to him from Warsaw, Illinois, and were then 
sent to Henry Hill. 


Q. Mr. McDonald, you have testified that those coupons shown you 

were detached from the bonds referred to? 
A. Yes, sir. 
266 Q. I will ask you why you are positive upon that point; 
what is your reason for that ? 

A. In all the statements I made in reference to that it was to the 
best of my knowledge. 

Q. I would ask you whether that coupon was detached from a 
bond or not. (Shows coupon to > the witness. ) 


Mr. Overatt: Before you answer let us see it. 
Witness: I didn’t see all of it. (Examined the coupon the second 


time.) 
The Witness: Will you permit me to say im one of these coupons 
I am not satisfied as to the heading of them ? 
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Mr. OveRALL: You mean you want to see one of the original 
ones ? 

Witness: In order to make a comparison with one thing. 

Mr. OverAtL: Here is one. There is no doubt about this. 


A. (After examination.) Yes; I will say that is one of the 
coupons. 

Q. Now, what would you predicate your opinion upon? Give your 
reasons why you swear that was cut from the bond. 

A. That is my recollection about it; that it has that lithograph 
signature there. 

The Court: What is it you show him? 

Mr. CunninGHamM: What purports to be coupon No. 4 from bond 
53. 

Mr. OverALi: The witness says, in his opinion, that is a-coupon 
from that bond—that number. 


Q. Now, I will ask you whether you predicate it simply on the 
resemblance to the other coupons or whether you have any stronger 
or better reasons ? 

A. No better reason than that. 
267 Q. You have no better reason of determining either of 
these coupons were cut from the bond, except that they re- 
semble the coupons that were attached to that bond ? 

A. Yes, sir. 

Q. That is all you know ? 

A. Yes, sir. 

Q. Let me ask, suppose some lithographer had gone and made a 
fac-simile ? 


\ 


Mr. OverALL: I object. 

Mr. Cunninauam: I have a right to give a hypothetical case. 

Mr. OveraLi: Let him not to answer until I get through ; I make 
the objection. 


Q. Suppose some lithographer had made a copy of the coupons 
that were printed—lithographed and attached to that bond—-could 
you have told the difference between that copy and the ones that 
were attached, shown you yesterday ? 

The Court: How is it? 7 

A. Lam not certain that I could. 

The Court: You are not? 

A. I am not certain that I could. 


Mr. CUNNINGHAM, of counsel for defendant: 

Q. In other words, you determine it simply by looking at the 
coupon and its resemblance to those there attached ? 

A. Yes, sir. | 

Q. You have no knowledge otherwise ? : 

A. No, sir. 

Q. Be kind enough to put your initials on the back of that coa- 
pon so that if we want to identify it hereafter we can do so. (Wit- 
ness complies with the request.) 
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Mr. CunninGuam: I believe that is all I care to ask the witness. 

Mr. OvERALL: That is all for the present ; we want him to 

268 identify the coupons of the other bonds that we will intro- 
duce. 

Mr. CunntnaHaM: Which other bonds? 

Mr. Overat_: The ones in the other two cases—Mellen and First 
National Bank. 

The Court: Let us finish the Hill case, and then he can come 
forward and identify the others, so as to keep them separate. 

Mr. CunninGHAM: I think when we reach the other cases I can 
show the court reasons for reconsidering the order consolidating 
them, and I would like to be heard as to that when we come to it. 

The Court: Certainly ; but we will get through with the one case 
first. 

Mr. OverALL: I desire now to read the deposition of Benj. E. 
Smith, of Columbus, Ohio. (The deposition was then read.) 


Said deposition of Benj. E. Smith is in the words and figures fol- 
lowing, to wit: 
Benj. FE. Smith. 
In the United States Circuit Court for the Eastern District of Missouri. 


WitiraM Hitt, Plaintiff, 
vs, 
ScorTLanp County, Defendant. } 


| Consolidated Cause, 
Nos. 11538 and 1287. 


Interrogatories to Benjamin E. Smith, of Columbus, Ohio, on be- 
half of plaintiff, to be used in this and other causes, as per stipu- 
lation. 


Ist. What is your name, age, and residence? 
269 2nd. Did you, during the years 1871, 1872, and 1873, oc- 
cupy any official position in the Iowa Railroad Contracting 
Company ; and, if so, what position ? 

3rd. During the years 1871, 1872, and 1875 did said company 
purchase any bonds issued by Scotland county, Missouri, to the 
Missouri, lowa and Nebraska Railway Company and of the denomi- 
nation of one thousand dollars each? If your answer to this inter- 
rogatory is yes, then state how many bonds said contracting com- 
pany bought, and at what price. 

4th. If your answer to third interrogatory is that said contracting 
company did, during said period, purchase such bonds, state what it 
did with them, and, if it sold them,to whom they were sold, at what 
price, where the purchasers resided, and what was done with the 
proceeds of such sale. 

Sth. At the time of purchasing said bonds, if you say that same 
were purchased by said contracting company, had you ever heard 
that Levi J. Wagner and other tax-payers! of Scotland county had 
brought suit in the circuit court of Scotland county or elsewhere 
against the justices of the county court of Scotland county, the treas- 
urer of said county, the Missouri, lowaand Nebraska Railroad Com- 
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pany, and Charles Mety, or either of them, the object and purpose 
of which was to enjoin Mety from delivering the bonds to the rail- 
road company, and to have them declared void and cancelled for 
want of authority in the county to subscribe to the stock of said 
railroad company or for any other purpose ? 
6th. At the time of purchasing said bonds, if you say they 
270 were purchased, did you know or have any reason to know or 
suspect that said bonds or any of them were illegally or 
fraudulently issued? 
7th. State any other fact within your knowledge beneficial either 
to plaintiff or defendant. 
BAKER anp HUGHES anpb 
JOHN H. OVERALL, 
Att’ys for PU ff. 
A true copy. 
Attest : A. P. SELBY, Clerk, - 
By T. L. CRAWFORD, D. C. 


Cross- Interrogatorves. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. 


WitiraM Hitz, Plaintiff, 
vs. Nos. 1153 and 1287. 
Tur County or SCOTLAND, IN THE STATE OF | Consolidated. 
Missourt, Defendant. 


Cross-interrogatories to be administered to Benjamin E. Smith, of 
the city of Columbus, county of Franklin, State of Ohio, a witness to 
be produced, sworn, and examined under and by the virtue of the 
annexed commission, before B. H. Brooks, thecommissioner therein 
named, in a certain cause depending in the circuit court of the 
United States for the eastern district of Missouri, wherein William 
Hill is plaintiff and The County of Scotland, in the State of Mis- 
souri, is defendant, on the part of said defendant. 


Cross-interrogatory 1. State whether or not you ever owned either 
of the bonds or coupons described in the above-entitled suit, 
271 + viz. bonds, each for the sum of one thousand dollars, num- 
bered from 1 to 200, inclusive, with interest coupons annexed, 
purporting to have been made by the county of Scotland, in the 
State of Missouri, to the Missouri, lowa and Nebraska Railway Com- 
yanry, dated September 1, 1870, countersigned and delivered Septem- 
oe 20 and December 11, 1871, payable twenty-five years thereafter, 
with interest thereon at the rate of eight per cent. per annum, or 
either of the coupons originally annexed thereto, each for the sum 
of eighty dollars; if so, designate the numbers and amount of such 
bonds or coupons you may have owned or held; state when, where, 
from whom, and for what consideration you received same and 
whether or not you still own same and what induced you to become 
a holder thereof. 
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Cross-interrogatory 2. If, having owned either of the aforesaid 
bonds or coupons, you ever sold same, state where, when, how, to 
whom, and for what consideration you sold same, the number of 
bonds or coupons and amount thus sold, and what was said by those 
concerned in said transaction, and who was present at such sale, if 
any was made. 

Cross-interrogatory 3. State whether or not you are in anywise 
a party in interest to the prosecution of the above-entitled cause; if 
so, state the nature of your interest, whether you have employed 
counsel or authorized the employment of counsel therein, or are to 
receive any benefit therefrom ; if so, what benefit. 

Cross-interrogatory 4. State whether or not you know the plain- 
tiff or have ever made any arrangement with him or his agents for 
the prosecution of this action; if so, describe same, stating when, 

where, and how such arrangement was made. 
212 Cross-interrogatory 5. Have you written or received or 
signed any letters or papers, bonds or contracts, concerning 
aforesaid suit or concerning the bonds or coupons therein described 
or sued on? If so, file copies thereof. If lost, state how, when, and 
where the loss occurred, and state contents of lost paper. 

Cross-interrogatory 6. If you now own or hold or ever did own or 
hold either of the bonds or coupons described in the second interroga- 
tory state whether or not, when you became the owner or holder thereof, 
you had been informed of or had inspected any record of the county 
court of Scotland county, in the State of Missouri, touching or con- 
cerning any subscription to the capital stock of the Missouri, Iowa 
and Nebraska Railway Company or touching or concerning the issue 
or delivery of either of said bonds or coupons described in the second 
interrogatory ; if so, state the time you received said information 
and the name of the person who informed you, and all you know 
about said orders, their dates and contents. 

Cross-interrogatory 7. State whether or not,at the time you became 
the owner or holder of either of said bonds or coupons described in 
the second interrogatory, you knew that either of said bonds had 
been issued or delivered by certain persons, purporting to act as 
president or presiding justice and clerk of the county court of Scot- 
land county, toaid in the construction of any railroad or to pay for 
stock in any company organized under the general corporation law 
or general railroad law of the State of Missouri, adopted in Revised 

Statutes of Missouri of 1865; if so, designate the name of such 
273 corporation and state all the facts connected therewith of 
which you then had knowledge. 

Cross-interrogatory No. 8. If you hold or ever held either of the 
bonds or coupons described in the second interrogatory, state whether 
or not at the time you became holder of said bonds or coupons or 
of either of same you had in any manner been informed of the fact 
that any suit was pending concerning same or any application for 
injunction had been made, or that a restraining order by the circuit 
court of Scotland county had been granted restraining Charles Mety 
from delivering said bonds to the Missouri, lowa and Nebraska Rail- 
way Company, its officers or agents, or to any other person or corpo- 
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ration, or that any order of any State court had been made concern- 
ing same; if so, state when, where, how, and from whom you re- 
ceived such information and the nature of such information, answer- 
ing each of said subdivisions of the question. 

Cross-interrogatory No. 9. State whether or not you ever heard or 
in any manner knew of the pendency of a certain suit instituted by 
Levi J. Wagner and others against the Missouri, lowa and Nebraska 
Railway Company and the county court, county judges, and county 
treasurer of Scotland county, in the State of Missouri, on or about 
the 11th day of September, 1871, in the circuit court of Scotland 
county, Mo., and thence carried by change of venue to the circuit 
court of Shelby county, Mo., in which suit was ultimately rendered 
a decree that each of the 200 bonds and coupons purporting to have 
been issued by Scotland county to the Missouri, lowa and Nebraska 
Railway Company should be delivered up and cancelled; if so, state 
how, when, and where you learned of the institution or pendency of 

said suit. 
274 Cross-interrogatory 10. State whether or not you know of 
any fact showing or tending to show that either William 
Hill, Henry Hill, Osman C. Du Sonchet, Thomas B. Hill, George 8S. 
Knox, Emily Knox, James B. Dodge, Charles H. Mellen, John 
Walker, Edward Manning, F. M. Drake, Benjamin 8. Smith, James 
Fitzhenry, F. T. Hughes, A. J. Baker, Zeno Secor, Wm. H. Gebhardt, 
John K. Findlay, Samuel A Gaylord, James B. Dean, N. B. Stone, 
James Flagerty, James Tobey, or Tobey & Co., or any other individ- 
ual or corporate body who ever received, held, or owned either of 
the two hundred bonds or annexed coupons purporting to have been 
issued by Scotland county to the Missouri, lowa and Nebraska Rail- 
way Company had at any time actual notice of the pendency of a 
certain suit instituted by Levi J. Wagner and others against Charles 
Mety, the Missouri, lowa and Nebraska Railway Company, and the 
county court and county treasurer of Scotland county, in the State 
of Missouri, on the 11th day of September, A. D. 1871, in the circuit 
court of Scotland county aeonidl and thence carried by change of 
venue to the cireuit court of Shelby county, in the State of Missouri, 
wherein a decree was ultimately made that each of the aforesaid two 
hundred bonds and all coupons thereto pertaining were null and 
void and should be delivered up for cancellation and the county 
court of Scotland county enjoined from paying same; if so, state 
separately, with great care and elaboration, the name or names of 
each of said persons; all the circumstances known to you affecting 
each of them, with actual notice of the pendency of said suit; the 
number of any bond or coupon which he took or received with 
such actual notice; the name of the individual or corporate 
275 body from whom same was received; the consideration, if any, 
given therefor; the time and place of such transaction, and 
any other facts which you may know and deem pertinent in resjfonse 
to this interrogatory. 

Cross-interrogatory No. 11. State whether or not you were ever 
advised or informed that said Missouri, lowa and Nebraska Railway 
Company or the lowa Railway Contracting Company or any indi- 
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vidual or corporation executed any indemnifying bond or bonds to 
Charles Mety in order to secure the delivery of said bonds or cou- 
pons described in the second interrogatory or either of same; if so, 
fully describe said bond or bonds; state when, how, where, and from 
whom you received said information, and also whether you joined 
in the execution of such bond or bonds or authorized the execution 
thereof or either of same. 

Cross-interrogatory No. 12. State whether or not you were ever 
advised or informed that the bonds or coupons in the second inter- 
rogatory described (or either of same) were executed and delivered 
without any election having been previously ordered or held in said 
county of Scotland, in the State of Missouri, for the purpose of ob- 
taining the sanction either of the tax-payers of said county or of the 
resident voters of said county or of two-thirds of the qualitied voters 
of said county to any subscription of stock tothe Missouri, Iowa and 
Nebraska Railway Company or any issue of bonds in payment of 
subscription of said stock ; if so, state when, how, where, and from 
whom you obtained said information. 

Cross-interrogatory 13. State whether or not, before becom- 

276 ~=ing the holder of either or all of said bonds or coupons in the 

second interrogatory described, you consulted or conversed 

with any person concerning the said bonds or coupons; if so, state 
all the facts connected with such conversation. 

Cross-interrogatory 14. State whether or not at any time you have 
ever, directly or indirectly, offered or paid or caused to be offered or 
paid or known to have been offered or paid to any authorized officer, 
agent, or other person acting for or in anywise representing said 
county of Scotland, in the State of Missouri, any money or other 
valuable consideration in order to induce such authorized officer, 
agent, or other person to violate any obligation upon him imposed 
or to betray any trust to him confided touching or concerning the 
alleged subscription of said county to the capital stock of the Mis- 
souri, Iowa and Nebraska Railway Company or the alleged issue 
or delivering either or all of the bonds or coupons described in the 
second interrogatory or any litigation arising out of said transac- 
tion ; if so, state with great accuracy and fullness of detail all the 
facts within your knowledge as to how, when, where, or why any 
such peculiar or covenous transaction occurred. 

Cross-interrogatory No. 15. State whether or not you ever have 
been or now are connected with or interested in a corporation styled 
the Missouri, lowa and Nebraska Railway Company or a corpora- 
tion or association styled Iowa Railroad Contracting Company; if 
so, detail the date, duration, and nature of such connection or asso- 
ciation. 

Cross-interrogatory 16. State whether or not the aforesaid Mis- 
souri, Iowa and Nebraska Railway Company or the Iowa Rail- 

road or Railway Contracting Company ever held or now hold 
277 ~=—any interest in the bonds or coupons involved in this suit and 
described in the second interrogatory ; if so, state the numbers 
of said bonds or coupons, the manner in which they were acquired, 
and when, how, and in what manner and upo» what conditions, 
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and for what, if any, consideration they left the control of said com- 
panies or corporations, or either of same, and to whom they were 
delivered, 

Cross-interrogatory 17. State whether or not either the Missouri. 
Iowa and Nebraska Railway Company or the Iowa Railroad or 
Railway Contracting Company is interested in any manner in the 
event of this suit; if so, describe accurately the nature of such in- 
terest, and if such interest is described in writing file herewith a 
copy of such writing, or if such writing be lost, describe the cir- 
cuinstances attending such loss, and detail contents of such writing. 

Cross-interrogatory 18. State whether or not you know of any per- 
manent route adopted by the railroad company designated as the 
Alexandria and Nebraska City Railroad Company prior to 1870; 
if so, carefully describe said route. If you have any written or 
printed matter relating to the adoption of such route file same as an 
exhibit herein; if not under your control, describe contents of 
such matter. 

Cross-interrogatory 19. State whether or not you know of any con- 
solidation made between the company designated as the Alexandria 
and Nebraska Railroad Company and any railway company of lowa 
prior to the year 1870; if so, describe same; and if you have under 
your control any written or printed evidence of such consolidation 

produce same and file it as an exhibit herein. 
278 HENRY A. CUNNINGHAM, 
Att'y for Defendant, Scotland County, Missouri. 
A true copy. 
Attest : A. P. SELBY, Clerk, 
By T. L. CRAWFORD, D. C. 


279 Commission. 


UnItTeD STATES OF AMERICA, ‘. 
Eastern District of Missouri, he 


The President of the United States of America to Benjamin H. 
Brooks, notary public, Columbus, Ohio, Greeting : 


Know ye that we, in confidence of your prudence and fidelity, do 
by these presents authorize you to cause to come before you, to be 
examined as witnesses in a cause pending in our circuit court of the 
United States for the eastern district of Missouri, wherein William 
Hill is plaintiff and Scotland County, Missouri, defendant, all and 
every such person and at such time and place asshall be named toyou 
for that purpose by the said , attorney or agent; and we com- 
mand you toexamineallandey ery such person upon hisoath orsolemn 
affirmation first made or taken before you to testify the whule truth 
touching his knowledge of anything relating to the said matter in 
controversy between the said parties, and that you do take suclf his 
examination and reduce the same into writing. When youshall have 
s» taken his examination you are to cause the witness to sign the 
same, and to that and each ex amination, at the foot thereof, you are 
to append your certificate, setting forth the facts that the examina- 
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tion was subscribed and sworn to or affirmed by the witness, and 
the day, as well as between what hours of the day, on which it was 
done, as also the place of residence of the witness, if known to you. 
Should any paper or exhibit be produced or proven or referred to by 
the witness you are to describe the same in his examination, or 
cause it to be so marked by him as to establish its identity, and at- 
tach the same to his examination ; and you will return the same 
and all exhibits produced to you annexed hereto, carefully closed 
up and under your seal, directed to the clerk of the circuit court of 
the United States for the eastern district of Missouri, with the names 
of the said parties litigant endorsed thereon, with all convenient 
speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 3lst day of July, A. D. 
eighteen hundred and eighty-five. Issued at office, in the city of St. 
Louis, in said district, under the seal of said court, the day and year 
last aforesaid. 

[SEAL. ] A. P. SELBY, 
Clerk of said Court, 
By T. L. CRAWFORD, Deputy. 


[Endorsed:] Nos. 1153 & 1287. United States circuit court, 
eastern district of Missouri. Wm. Hill vs. Scotland Co. Commis- 
sion to Benj. H. Brooks, Columbus, Ohio, to take depositions on the 
part of the plaintiff in the above-entitled case. Returned and filed 
the — day of , 188-. , clerk. 


280 Deposition of a witness produced, sworn, and examined 
on the 3rd and 5th days of August, in the year of our Lord 
1885, between the hours of eight o’clock in the forenoon and six 
o'clock in the afternoon of said days, at the residence of Ben. umin 
E. Smith, at the southeastcornerof Broad and Fourth streets, .n the 
city of Columbus, county of Franklin, State of Ohio, by virtue of a 
commission, issuing from the circuit court of the United States in 
and for the eastern district of Missouri, to Benjamin H. Brooks, 
notary public, Franklin county, Ohio, directed for the examination 
of witnesses in a certain cause depending in said court, wherein 
William Hill is plaintiff and Scotland County is defendant. 


Answers to Interrogatories. 


BENJAMIN E. Situ, of the city of Columbus, Ohio, of lawful age, 
being duly sworn as hereinafter certified and examined on behalf 
of the plaintiff, according to interrogatories hereto annexed, deposeth 
as follows : 


1. To the first interrogatory on the part of the plaintiff he answers 
as follows: 

1 Answer. My name is Benjamin E. Smith; my age is 60 years, 
and I reside at Columbus, Ohio. 

2. To the second interrogatory on the part of the plaintiff he 
answers as follows: 

2 Ans. I was president of that compauy. 
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3. To the third interrogatory on the part of the plaintiff he 
answers as follows: 
3 Ans. Yes; $200,000 of bonds; we paid par for them. 
4. To the fourth interrogatory on the part of the plaintiff he 
answers as follows: 
4 Ans. We sold them, but I don’t remember to whom, at 
281 about 80 cents; I don’t know where the purchasers resided ; 
the proceeds belonged to us. We took the bonds. We sold 
the bonds and got the proceeds. 
5. To the fifth interrogatory on the part of the plaintiff he answers 
as follows: 
5th Ans. I never heard of any such suit. 
6. To thesixth interrogatory on the part of the plaintiff he answers 
as follows: : 
6th Ans. No, sir; they were not fraudulently issued and I had 
no reason to think so. ? 
7. To the seventh interrogatory on the part of the plaintiff he 
answers as follows: 
7th Ans. The fact is the bonds were issued to us and we sold 
them. I know of no facts further than I have stated. 


Answers to Cross- Examination. 


Cross-examination : 


Said witness, having the cross-interrogatories hereto annexed on 
the part of defendant submitted to him, deposeth as follows : 

1. To the first cross-interrogatory he answers as follows: 

Ist X Ans. I individually didn’t own any at all; the contracting 
company owned $200,000 of them. I do not remember the numbers 
of them; we received them when they were issued; we received 
them from Scotland county at their par value; we sold them; we 
received them on a contract. 

2. ‘To the second cross-interrogatory he answers as follows : 

2X Ans. I don’t remember to whom we sold them; we sold them 
in ditferent lots at different times; we sold them at about 80 cents. 

1 cannot remember the numbers of them. I presume they’ve 
282 got that. I sold the bonds, and there wasn’t any one present 

but meand the buyers; there wasn’t anything particular said 
that I-remember. 

3. To third cross-interrogatory he answers as follows: 

3d X Ans. I am not a party in interest. I have neither employed 
counsel or authorized the employment of counsel in this suit and 1 
am not to receive any benefit from this suit. 

4. ‘To the fourth cross-interrogatory he answers as follows: 

4th X Ans. [ know Mr. Hill, but I haven’t seen the man for ten 
years, except once afew weeks ago. I liaven’t made any arrangement 
with him for prosecuting this action or with any of his agents. 

5. To the fifth cross-interrogatory he answers as follows: 

Sth X Ans. I havesigned no contracts or papers and have written 
no letters concerning the suit. I have no papers or copies of papers 
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relating to the suit and have never written or received any letters, 
bonds, papers, or contracts concerning those bonds or this suit. 


Not being able to complete the taking of said deposition, by reason 
of the feeble health of the witness, Mr. B. E. Smith, I adjourn the 
further taking of the same till to-morrow, Tuesday, August 4th, 
1885, then to be continued at the same place and between the same 
hours mentioned in the above caption. 

BENJAMIN H. BROOKS, 
Notary Public. 


TuEsDAY, August 4th, 1885. 
Not being able to complete the takingof said deposition, by reason 
of the continued feeble health of said witness, I adjourn the further 
taking of the same till to-murrow, the 5th day of August, 1885, 
283 then to be continued at the same place and between the same 

hours mentioned in the above caption. 
BENJAMIN H. BROOKS, 
Notary Public. 


Pursuant to adjournment, as above stated, on the 5th day of Au- 
gust, 1885, between the hours of 8 o’clock in the forenoon and 6 
o’clock in the afternoon, at the residence of Mz. B. E. Smith, I con- 
tinued the taking of said deposition, as follows, namely : 


- Bexsamin E. Suirn, in continuation of his deposition commenced 
on the 3d day of August, 1885, on his oath further says: 


6. To the sixth cross-interrogatory he answers as follows: 
6th X Ans. Neither I nor the company now own any of the 
bonds; we sold them all. We never saw or heard of any record in 
Scotland county court touching those bonds either before or after 
we got them; nobody ever told me about any such thing. 
7. To the seventh cross-interrogatory he answers as follows: 
7th X Ans. I knew that these bonds bad been issued to aid in the 
construction of the road, and the construction company took them. 
The-name of the railroad company was the Missouri, lowa and Ne- 
braska Railroad Company. 
8. To the eighth cross-interrogatory he answers as follows: 
8th X Ans. When we held those bonds we had no knowledge or 
information whatever of any such suit or application for injunction, 
and we had no knowledge or information of any order from a State 
court concerning the bonds. 
9. To the ninth cross-interrogatory he answers as follows: 
%h X Ans. I never heard of any such suit until Mr. Hill told me 
of it about three weeks ago. 
10. To the tenth cross-interrogatory he answers at follows: 
284 10th X Ans. I never heard of any such suit until Mr. Wil- 
liam Hill told me of it about three weeks ago, and I know of 
no fact tending to show that any of those men knew about any such 
suit. I think Mr. William Hil! got some of those bonds, but whether 


182 THE COUNTY OF SCOTLAND, IN THE STATE OF 


he has them now or not I don’t know,and I don’t know whether he 
knew of any such suit. I never heard that those bonds had ever 
been ordered to be delivered up or cancelled. 
11. To the eleventh cross-interrogatory he answers as follows : 
llth X Ans. I never beard of any such indemnifying bond to 
Charles Mety, and I don’t recollect of ever joining in the execution of 
any such bond of indemnity. 
12. Tothe twelfth cross-interrogatory he answers as follows: 
12th X Ans. I never knew anything about any such thing. I 
didn’t know anything about it and was never advised whether there 
was an election of tax-payers concerning the bonds or not. All I 
know was that we took the bonds of them and then sold them. 
13. To the thirteenth cross-interrogatory he answers as follows : 
13th X Ans. I don’t remember of any conversation or consulta- 
tion concerning those bonds. 
14. To the fourteenth cross-interrogatory he answers as follows: 
14th X Ans. No; I never knew of any such transaction. 
15. To the fifteenth cross-interrogatory he answers as follows: 
15th X Ans. I was in no way, and never have been, connected 
with or interested in the Missouri, lowa and Nebraska Railway Co. 
I was president of the Iowa Railway Contracting Company 
285 along in the years 1871, 1872, and 1873. I was president 
three or four years. Our work was completed and turned 
over to the M., I. and N. R’y Company. 
16. To the sixteenth cross-interrogatory he answers as follows: 
16th X Ans. The railway contracting company received the 
bonds directly from the railroad company ; then we sold them. I 
don’t know whoowns them now, and I don’t remember the humbers 
of them; we took them on the contract for buildjng the road ; we 
took them at par and sold them at 80 cents, or about that; I don’t 
remember to whom they were delivered. 
17. To the seventeenth cross-interrogatory he answers as follows : 
17th X Ans. No; I don’t know whether the railway company is 
interested in the suit or not. The contracting company has no in- 
terest in it, either, that I know of. I don’t know of any writing con- 
nected with the suit or detailing any interest in it. 
18. To the eighteenth cross-interrogatory he answer as follows: 
18th X Ans. I never heard of any such railroad company. 
19. To the nineteenth cross-interrogatory he answers as follows : 
19th X Ans. I don’t know of any such consolidation and never 
heard of the road before. 
B. E. SMITH. 


Subscribed and sworn to before me on the day, at the place, and 
within the hours first aforesaid. 
BENJAMIN H. BROOKS, , 
Notary Public in and for Franklin County, Ohio. 
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286 Unitep STaTes oF AMERICA. 


SouTHERN Distaictr or Oun10, Eastern Division, i 
Franklin County, 


I, Benjamin H. Brooks, notary public in and for the county of 
Franklin, State of Ohio, do hereby certify that in pursuance of the 
annexed commission came before me, at the residence of B. E. Smith, 
on the southeast corner of Broad and Fourth streets, in the city of 
Columbus, in the county and State last aforesaid, Benjamin E. Smith, 
who was by me duly sworn to testify the truth, the whole truth, and 
nothing but the truth of his knowledge touching the matter in con- 
troversy in a cause now pending in the circuit court of the United 
States for the eastern district of Missouri, wherein William Hill is 
plaintiff and Scotland County is defendant; that he was by me ex- 
amined upon the interrogatories and cross-interrogatories hereto 
annexed, and his examination reduced to writing by me and sub- 
scribed and sworn to by him in my presence on the days, between 
the hours, and at the place in that behalf aforesaid, and his said dep- 
osition is now herewith returned. 

And I further certify that said Benjamin E. Smith is a resident 
of the county of Franklin, in said State of Ohio, and that I am not 
counsel, attorney, or relative of either party or otherwise interested 
in the event of this suit. 

Given at Columbus, in the county of Franklin and State of Ohio, 
this 5th day of August, A. D. 1885. 

[SEAL. | BENJAMIN H. jOOKS, 
Notary Public in and for Franklin County, 
State of Ohio, Commissioner. 
Commissioner’s fee, $8.00. 


287 Endorsed: “ United States circuit court, eastern district of 

Missouri. William Hill, plaintiff, vs. Scotland County, de- 
fendant. Nos. 1153 & 1287. Deposition taken on behalf of plain- 
tiff. Filed Aug. 7, 1885. Opened by request of pl’ff. A. P. Selby, 
clerk.” 


Mr. OVERALL: I wish now to read the deposition of Andros P. 
Stone for the purpose of covering the seven bonds that have not 
been produced here. 

Mr. CunntnGHaM: The stipulation on file in this case provides 
that the testimony may be taken upon interrogatories before any 
officer authorized to take the deposition, and that we may make on 
the trial of the case any objection that we desire as to the com- 
petency or relevancy of the testimony. I think, in the first place, 
this certificate shows that it was not taken before an officer author- 
ized to take depositions. 

Mr. OvERKALL: I desire to read the commission. 

The Court: The objection is overruled; even if it be correct it 
is too late to take notice, after a jury has been impanelled and 
sworn. 


(The deposition was then read.) 
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The deposition of Andros P. Stone is in the words and figures 
following, to wit: 


288 Andrus B. Stone. 


Interrogatories to be administered to each of the following per- 
sons, Andrus B. Stone and William H. Gebhard, both of the 
city of New York, State of New York, witnesses to be produced, 
sworn, and examined under and by virtue of the annexed com- 
mission, before Edwin F. Corey, the commissioner therein named, 
in a certain cause pending in the circuit court of the United 
States for the eastern district of Missouri, wherein William Hill is 
plaintiff and the County of Scotland, in the State of Missouri, is 
defendant, on the part of said plaintiff. 

Ist. What is your name, age, and residence ? 

2ud. Were you ever the owner of any bonds dated September 
Ist, 1870, issued by Scotland county, Missouri, to the Missouri, 
lowa and Nebraska Railway Company and of the denomination of 

one thousand dollars each ? 

289 ord. If in answer to the second Interrogatory you say you 

were the owner of such bonds, then state further when you 
became such owner; what were the numbers of such bonds owned by 
you ; whether said bonds had attached to them all unmatured cou- 
pons ; what you paid for said bonds ; whether you have disposed of 
said bonds and coupons: and, if disposed of, state to whom, where 
the purchaser resides, and what you received for them. If any 
coupons have been sued on, state cireumstances placing them in 
suit, the numbers of such coupons, and numbers of bonds from which 

detached. 3 
4th. At the time of purchasing said bonds, if you say you did 

urchase some of them, did you know or had you ever heard that 
or J. Wagner and other tax-payers of Scotland county had brought 
suit in the circuit court of Scotland county or elsewhere against the 
justices of the county court of Scotland county, the treasurer of said 
county, the Missouri, lowa and Nebraska Railway Company, and 

Charles Mety or either of them, the object and purposes of which 

was to enjoin Mety from delivering the bonds to the railroad com- 

pany and to have them declared void and cancelled for want of au- 
thority in the county to subscribe to the stock of said railroad com- 
pany or for any other purpose ? 

Sth. At the time of purchasing said bonds, if you say you did 
purchase some of them, cid you know or have you reason to know 
that said bonds or any of them were illegally or fraudulently issued ? 

BAKER & HUGHES anp 
JOHN H. OVERALL, 
Att’ys for PU ff. 


A copy. 
Attest: A. P. SELBY, Clerk. 
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290 Oross- Interrogatories. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. 


WituiaMm Hit, Plaintiff, ) 
v8. Nos. 1153 and 2871. 
Tue County or ScOTLAND,IN THE State or { Consolidated 
Missour!, Defendant. 


Cross-interrogatories to be administered to Andrus B. Stone & Wm. 
H. Gebhard, of the city of New York, county of State of 
New York, a witness- to be produced, sworn, and examined under 
and by the virtue of the annexed commission, before Edwin F. 
Corey, the commissioner therein named, in a certain cause de- 
pending in the circuit court of the United States for the eastern 
district of Missouri, wherein William Hill is plaintiff and the 
County of Scotland, in the State of Missouri, is defendant, on the 
part. of said defendant. 


Cross-interrogatory No. 1. State whether or not you ever owned 
either of the bonds or coupons described in the above-entitled suit, 
viz., bonds each for the suin of one thousand dollars, numbered from 
L to 200, inclusive, with in‘crest coupons annexed, purporting to 
have been made by the county of Scotland, in the State of Missouri, 
to the Missouri, lowa and Nebraska Railway Company, dated Sep- 
tember 1, 1870, countersigned and delivered September 20 and De- 
cember 11, 1871, payable twenty-five vears thereafter, with interest 
thereon at the rate of eight per cent. per annum, or either of the 
coupons originally annexed thereto, each for the sum of eighty dol- 

lars. If so, designate the numbers and amount of such bonds 
291 or coupons you may haveowned or held. State when, where, 

from whom, and for what consideration you received saine, 
and whether or not you still own same, and what induced you to 
become a holder thereof. 

Cross-interrogatory 2. If, having owned either of the aforesaid 
bonds or eoupons, you ever sold same, state where, when, how, to 
whom, and for what consideration you sold same, the numbers 
of bonds or coupons and amount thus sold, and what was said by 
those concerned in said transaction, and who was present at such 
sale, if any was made. 

Cross-interrogatory 3. State whether or not you are in anywise a 
party in interest to the prosecution of the above-entitled cause; if so, 
state the nature of your interest, whether you have employed coun- 
sel or authorized the employment of counsel therein, or are to re- 
ceive any benefit therefrom ; if so, what benefit. 

Cross-interrogatory 4. State whether or not you know the plaintiff 
or have ever made any arrangement with him or his agents for the 
prosecution of this action; if so, describe same, stating when, where, 
and how such arrangement was made. 
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Cross-interrogatory 5. Have you written or received or signed any 
letters or papers, bonds or contracts, concerning aforesaid suit or cou- 
cerning the bonds or coupons therein described or sued on? If so, 
file copies thereof. If lost, state how, when, and where the loss oc- 

curred, and state contents of lost paper. 
999 Cross-interrogatory 6. If you now own or hold or ever did 

own or hold either of the bonds or coupons described in the 
second interrogatory, state whether or not, when you became the 
owner or holder thereof, you had been informed of or had inspected 
any record of the county court of Scotland county, in the State of 
Missouri, touching or concerning any subscription to the capital 
stock of the Missouri, lowa and Nebraska Railway Company, or 
touching or concerning the issue or delivery of either of said bonds 
or coupons described in the second interrogatory; if so, state the 
time you received said information and the name of the person who 
informed you, and all you kuow about said orders, their dates and 
contents. 

Cross-interrogatory 7. State whether or not, at the time you be- 
came the owner or holder of either of said bonds or coupons de- 
scribed in the second interrogatory, you knew that either of said 
bonds had been issued or delivered by certain persons, purporting 
to act as president or presiding justice and clerk of the county court 
of Scotland county, to aid in the construction of any railroad or to 
pay for stock in any company organized under the general corpora- 
tion law or general railroad law of the State of Missouri, adopted 
in Revised Statutes of Missouri of 1865; if so, designate the name of 
such corporation and state all the facts connected therewith of which 
you then had knowledge. 

Cross-inierrogatory 8. If you hold or ever held either of the bonds 
or coupons described in the second interrogatory, state whether or 
not at the time you became holder of said bonds or coupons or of 

either of same you had in any manner been informed of the 
293 fact that any suit was then pending concerning same or any 

application for injunction had been made, or that a restrain- 
ing order by the circuit court of Scotland county had been granted 
restraining Charles Mety froin delivering said bonds to the Missouri, 
Iowa and Nebraska Railway Company, its officers or agents, or to 
any other person or corporation, or that any order of any State court 
had been made concerning same; if so, state when, where, how, and 
from whom you received such information and tie nature of such 
information, answering each of said subdivisions of the question. 

Cross-interrogatory 9. State whether or not you ever heard or in 
any manner knew of the pendency of a certain suit instituted by 
Levi J. Wagner and others against the Missouri, Iowa and Nebraska 
Railway Company and the county court, county judges, and county 
treasurer of Scotland county, in the State of Missouri, on or about 
the 11th day of September, 1871, in the circuit court of Scotland 
county, Mo., and thence carried by change of venue to the circuit 
court of Shelby county, Mo., in which suit was ultimately rendered 
a decree that each of the 200 bonds and coupons purporting to have 
been issued by Scotland county to the Missouri, lowa and Nebraska 
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Railwa cs gg ory should be delivered up and cancelled ; if so, state 
how, when, and where you learned of the institution or pendency of 
said suit. 

Cross-interrogatory 10. State whether or not you know of any fact 
showing or tending to show that either William Hill, Henry Hill, 
Osman C. Do Sonchet, Thomas B. Hill, George 8. Knox, Emily Knox, 
James B. Dodge, Charles H. Mellen, John W alker, Edward Man- 

ning, F. M. Drake, Benjamin 8S. Smith, James Fitzhenry, F. T. 
294. Hughes, A. J. Baker, Zeno Secor, Wm. H. Gebhardt, John K. 

Findlay, Samuel A. Gaylord, James B. Dean, N. B. Stone, 
James Flagerty, James Tobey, or Tobey & Co., or any other indi- 
vidual or corporate body who ever received, held, or owned either 
of the two lundred bonds or annexed coupons purporting to have 
been issued by Scotland county to the Missouri, lowa and Nebraska 
Railway Company had at any time actual notice of the pendency of 
a certain suit instituted by Levi J. Wagner and others against 
Charles Mety, the Missouri, lowa and Nebraska Railway Company, 
and the county court and county treasurer of Scotland county, in 
the State of Missouri, on the 11th day of September, A. D. 1871, in 
the circuit court of Scotland county aforesaid,and thence carried by 
change of venue to the circuit court of Shelby county, in the State 
of Missouri, wherein a decree was ultimately made that each of the 
aforesaid two hundred bonds and all coupons thereto pertaining 
were null and void and should be delivered up for cancellation and 
the county court of Scotland county enjoined from paying same; if 
so, state separately, with great care and elaboration, the name or 
names of each of said persons; all the circumstances known to you 
affecting each of them, with actual notice of the pendency of said 
suit; the number of ary bond or coupon which he took or received 
with such actual notice; the name of the individual or corporate 
body from whom same was received; the consideration, if any, given 
therefor; the time and place of such transaction, and any other facts 
which you may know and deem pertinent in response to this inter- 
rogatory. 

Cross-interrogatory 11. State whether or not you were ever ad- 

vised or informed that said Missouri, lowa and Nebraska 
295 Railway Company or the Iowa Railway Contracting Com- 

pany or any individual or corporation executed any indem- 
nifying bond or bonds to Charles Mety in order to secure the de- 
livery of said bonds or coupons described in the second interroga- 
tory or either of same; if so, fully describe said bond or bonds; 
state when, how, where, and from whom you received said informa- 
tion, and also whether you joined in the execution of such bond or 
bonds or authorized the execution thereof or either of same. 

Cross-interrogatory 12. State whether or not you were ever ad- 
vised or informed that the bonds or coupons in the second interrog- 
atory described (or either of same) were executed and delivered 
without any election having been previously ordered or held in said 
county of Scotland, in the State of Missouri, for the purpose of ob- 
taining the sanction either of the tax-payers of said county or of the 
resident voters of said county or of two-thirds of the qualified voters 
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of said county to any subscription of stock to the Missouri, Iowa 
and Nebraska Railway Company or any issue of bonds in payment 
of subscription of said stock ; if so, state when, how, where, and 
from whom you obtained said information. 

Cross-interrogatory 13. State whether or not, before becoming the 
holder of either or all of said bonds or coupons in the second inter- 
rogatory described, you consulted or conversed with any person con- 
cerning the said bonds or coupons; if so, state all the facts con- 
nected with such conversation. 

Cross-interrogatory 14. State whether or not at any time you 
296 have ever, directly or indirectly, offered or paid or caused to 
be offered or paid or known to have been offered or paid to 
any authorized officer, agent, or other person acting for or in any- 
wise representing said county of Scotland, in the State of Missouri, 
any money or other valuable consideration in order to induce such 
authorized officer, agent, or other person to violate any obligation 
upon him imposed or to betray any trust to him confided touching 
or concerning the alleged subscription of said county to the capital 
stock of the Missouri, lowa and Nebraska Railway Company or the 
alleged issue or delivering either or all of the bonds or coupons 
described in the second interrogatory or any litigation arising out 
of said transaction ; if so, state with great accuracy and fullness of 
detail all the facts within your knowledge as to how, when, where, 
or why any such peculiar or covenous transaction occurred. 

Cross-interrogatory 15. State whether or not you ever have been or 
are now connected with or interested in a corporation styled the 
Missouri, fowa and Nebraska Railway Company or a corporation 
or association styled Iowa Railroad Contracting Company ; if so, 
detail the date, duration, and nature of such connection or associa- 
tion. , 

Cross-interrogatory 16. State whether or not the aforesaid Missouri, 
Iowa and Nebraska Railway Company or the Iowa Railroad or Rail- 

ray Contracting Company ever held or now hold any interest in 
the bonds or coupons involved in this suit and described in the 
second interrogatory; if so, state the numbers of said bonds or 
coupons, the manner in which they were acquired, and when, 
207 ~=how, and in what manner and upon what conditions and for 
what, if any, consideration the, left the control of said com- 
panies or corporations, or either of same, and to whom they were 
delivered. 

Cross-interrogatory 17. State whether or not either the Missouri, 
[owa and Nebraska Railway Company or the Iowa Railroad or Rail- 
way Contracting Company is interested in any manner in the event 
of this suit; if so, describe accurately the nature of such interest, 
and if such interest is described in writing file herewith a copy of 
such writing, or if such writing be lost describe the circumstances 
attending such loss, and detail contents of such writing. ' 

Cross-interrogatory 18. State whether or not you know of any 
permanent route adopted by the railroad company designated as 
the Alexandria and Nebraska City Railroad Company prior to 1870; 
if so, carefully describe said route. If you have any written or 
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printed matter relating to the adoption of such route file same as an 
exhibit herein; if not under your control, describe contents of such 
matter. 

Cross-interrogatory 19. State whether or not you know of any 
consolidation made between the company designated as the Alex- 
andria and Nebraska Railroad Company and any railway company 
of Iowa cg to the year 1870; if so, describe same; and if you 
have under your control any written or printed evidence of such 
consolidation produce same and file it as an exhibit herein. 

HENRY A. CUNNINGHAM, 
Ait’'y for Defendant. 


A copy. , 
Attest : A. P. SELBY, Clerk. 
298 Commission. 
Unitrep STATES OF AMERICA, 


Eastern District of Missouri, | 


The President of the United States of America to Edwin F. Corey, 
of New York city, N. Y., Greeting: 

Know ye that we, in confidence of your prudence and fidelity, do 
by these presents authorize you to cause to come before you, to be 
fine met as witnesses in a cause pending in our circuit court of the 
United States for the eastern district of Missouri, wherein William 
Hill is plaintiff and Scotland County is defendant, all and every 
such person samed in the interrogatories hereto attached and at 
such time and place as shall be named by you for that purpose; 
and we command you to examine all and every such person upon 
his oath or solemn affirmation first made or taken before you to tes- 
tify the whole truth touching his knowledge of anything relating 
to the said matter in controversy between the said parties, and that 
you do take such his examination and reduce the same into 
writing. When you shall.have so taken his examination you are 
to cause the witness to sign the same, and to that and each exami- 
nation, at the foot thereof, you are to append your certificate, setting 
forth the facts that the examination was subscribed and sworn to 
or affirmed by the witness, and the day, as well as between what 
hours of the day, on which it was done, as also the place of residence 
of the witness, if known to you. Should any paper or exhibit be pro- 
duced or proven or referred to by the witness you are to describe the 
same in his examination, or cause it to be so marked by him as to 
establish its identity, and attach the same to his examination; and 
you will return the same and all exhibits produced to you annexed 
hereto, carefully closed up and under your seal, directed to the clerk 
of the circuit court of the United States for the eastern district of 
Missouri, with the names of the said parties litigant endorsed 
thereon, with all convenient speed. | 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 8th day of September, A. D. 
eighieen hundred and eighty-five. 
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Issued at office, in the city of St. Louis, in said district, under the 


seal of said court, the day and year last aforesaid. 
[SEAL. | - A, P. SELBY, 


Clerk of said Court. 


[Endorsed :] Nos. 1153 & 1287. United States circuit court, east- 
ern district of Missouri. William Hill vs. Scotland County. Com- 
mission to Edwin F. Corey, No. 54 Wall St., New York city, to take 
depositions on the part of the plaintiff in the above-entitled case. 
Returned and filed the — day of ——, 188-. , clerk. 


299 The deposition of Andrus B. Stone, a witness produced, sworn 
and examined on the twenty-third day of September, A. D. 
1885, between the hours of nine o’clock in the forenoon and five 
o'clock in the afternoon of that day, at the office of Edwin F. 
Corey, No. 54 Wall street, in the city, county, and State of New 
York, pursuant to the annexed commission and interrogatories 
and cross-interrogatories thereto annexed, before me, Edwin F. 
Corey, the commissioner in said commission named, in a certain 
cause now depending in the circuit court of the United States for 
the eastern district of Missouri, between William Hill, plaintiff, 
and Scotland County, defendant, on the part of the plaintiff. 


The said Ax»xvs B. Stone, of lawful age, being by me duly cau- 
tioned and solemnly sworn to testify the truth, the whole truth, and 
nothing but the truth touching his. knowledge of anything relating 
to the said matter in controversy between the said parties, and being 
examined upon the interrogatories and cross-interrogatories to him 
propounded and hereto annexed, did depose and say : 


Answers to Interrogatories. 


In answer to interrogatory Ist: Andrus B. Stone; I am 61 years 
of age, and reside in the city of New York. 

In answer to interrogatory 2d: Yes. 

In answer to interrogatory 3d: I became the owner about the 
year 1871; don’t remember any nearer the time. The bonds were 
numbered 1, 2, 3, 86, 145, 146, and 147; all unmatured coupons 


were attached to them when I bought them; I paid about fifty cents 


on a dollar for them; I have sold all of the bonds; I don’t 
300 know who bought them, as I sent them to A. L. Griffin, Keo- 
kuk, Iowa, and he sold them for me; I do not remember the 
price I received for them. I sent coupons 3, 4, and 5 off of each of 
said bonds to the 1st National Bank of Warsaw, Illinois, for collec- 
tion, but do not know that a suit was ever brought on them. 
In answer to interrogatory 4th: No. 
In answer to interrogatory 5th: No. 


Answers to Cross-Interrogatories. 


In answer to cross-interrogatory Ist: Yes; I did own seven of 
those bonds—Nos. 1, 2, 3, 86, 145, 146, and 147, amounting to seven 
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thousand dollars; I bought (E. F. C.) seven from the Iowa Contract- 
ing Co.; I bought them about the year 1871, at fifty cents on a dol- 
lar; I do not now own any of said bonds; I bought them for the 
purpose of making a profit on them. ) 

In answer to cross-interrogatory 2d: About the year 1880 I sent 
the bonds to A. L. Griffin, Keokuk, Iowa, who sold them for me— 
the same bonds before described ; I don’t know where he sold them, 
how, or to whom; neither do I remember what I received for them; 
I do not know of anything being said concerning said sale, or who 
was present at the time. 

In answer to cross-interrogatory 3d: No; I am not. 

In answer to cross-interrogatory 4th: I do know the plaintiti, but 
néver made any arrangement with either him or his agents. 

In answer to cross-interrogatory 5th: No. 
301 In answer to cross-interrogatory 6th : Never was so informed 
or inspected any record. 

In answer to cross-interrogatory 7th: I did not know. 

In answer to cross-interrogatory 8th: I never received any such 
information. 

In answer to cross-interrogatory 9th: I never heard of such a 
suit. 

In answer to cross-interrogatory 10th: I do not know of any such 
fact. 

In answer to cross-interrogatory 11th: 1 never was so advised or 
informed. | 

In answer to cross-interrogatory 12th: I never was so advised or 
informed. 

In answer to cross-interrogatory 13th: Never consulted with any- 
body that I now remember. 

In answer to cross-interrogatory 14th: No; decidedly, no. 

In answer to cross-interrogatory 15th: I never had any connec- 
tion with the railroad Co. I was a stockholder in the contracting 
company between the years 1870 and 1871. 

In answer to cross-interrogatory 16th: I believe the bonds were 
delivered by Scotland county to the railroad company and by them 
delivered to the contracting company for work performed by the 
contracting company for the railroad company on contract, and by 
the contracting company sold to different persons I don’t know 
the numbers of the bonds, nor the dates when these transactions 

transpired. 
302 In answer to cross-interrogatory 17th: No; I can’tsee how 
they can be. 

In answer to cross-interrogatory 18th: No; I do not. 

In answer to cross-interrogatory 19th: No; I do not. 


ANDROS B. STONE. 


Subscribed and sworn to before me on the day, at the place, and 
within the hours first aforesaid. : 
EDWIN F. COREY, 


_ Commissioner. 
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UnitTep STATES OF AMERICA, as: 
State of New York, City and County of New York, 


i, Edwin F. Corey, the commissioner named in the annexed com- 
mission issued out of the clerk’s office of the circuit court of the 
United States for the eastern district of Missouri, do hereby certify 
that, in pursuance of said commission and the interrogatories and 
cross-interrogatories thereto annexed, came before me, at my office, 
54 Wall street, in the cit), county, and State of New York, Andros 
B. Stone, who was by me cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth touching the matters 
in controversy aforesaid and in answer to the several interroga- 
tories and cross-interrogatories propounded to him; that he was 
examined upon said interrogatories and cross-interrogatories, and 
his deposition reduced to writing by me and subscribed and sworn 
to by him in my presence on the day, between the hours, and at 
the place in that behalf first aforesaid, and his said deposition is 

now herewith returned. 
303 I further certify that said Andros B. Stone is a resident of 
the city, county, and State of New York. 

Given at said city, county, and State of New York this 23rd day 


of September, A. D. 1885. 
EDWIN F. COREY, [seai..] 


Commissioner 


Plaintiff then read in evidence the depositions of Andrew L- 
Griffin, Alfred P. Hough, Oscar Townsend, William H. Gebhart. 

The deposition of A. L. Griffin is in the words and figures follow- 
ing, to wit. 


A. L. Griffin. 
In the Circuit Court of the United States for the Eastern District of 
Missouri. 


Wintuiam Hirt, PI’ff, 
vs. Nos. 1153 & 1 
ScoTLAND County, Def’t. 


s 


— 


ae 


Interrogatories. 


Interrogatories to be administered to Addison L. Griffin, of the 
city of Pittsburgh, State of Pennsylvania, a witness to be produced, 
sworn, and examined, under and by vy irtue of the areal commis- 
sion, before William F. Robb, the commissioner therein named, in 
a certain cause pending in the circuit court of the United States for 
the eastern district of Missouri, wherein William Hill is plaintiff 
and the County of Scotland, in the State of Missouri, is defendant, 
on the part of said plaintiff. , 


304 Ist. What is your name, age, residence, and occupation ? 
2nd. Did you ever receive from Andrus B. Stone any bonds 

and coupons dated September 1st, 1870, issued by Scotland county, 

Missouri, to the Missouri, lowa and Nebraska Railroad Company? 


a 
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If so, state what bonds and coupons you received from him, when 
you received them, the numbers thereof, so as to identify them; for 
what purpose you received them, and what you did with them. 


Answer as fully as you can. 
BAKER & HUGHES anp 


JOHN H. OVERALL. 


A copy. 
Attest . A. P. SELBY, Clerk. 


Cross-Interrogatories. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. 


WituiaM Hix, Plaintiff, ) 
v8. | Nos. 1153 and 1287 


Tue County oF SCOTLAND, IN THE STATE “ Consolidated. 
Missour!, Defendant. 


Cross-interrogatories to be administered to A. L. Griffin, of the 
city of Pittsburg, county of , State of Pennsylvania, a witness 
to be produced, sworn, and examined, under and by virtue of the 
annexed commission, before William F. Robb, the commissioner 
therein named, in a certain cause depending in the circuit court of 
the United States for the eastern district of Missouri, wherein Wil- 
liam Hill is plaintiff and the Countyof Scotland, in the State of 
Missouri, is defendant, on ‘le part of said defendant. 


305 Cross-interrogatory No. 1. State whether or not you ever 

owned either of the bonds or coupons described in the above- 
entitled suit, viz., bonds, each for the sum of one thousand dollars, 
numbered from 1 to 200, inclusive, with interest coupons annexed, 
purporting to have been made by the county of Scotland, in the 
State of Missouri, to the Missouri, Iowa and Nebraska Railway 
Company, dated September 1, 1870, countersigned and delivered 
September 20 and December 11, 1871, payable twenty-five years 
thereafter, with interest thereon at the rate of eight per cent. per 
annum, or either of the coupons originally annexed thereto, each 
for the sum of eighty dollars; if so, designate the numbers and 
amount of such bonds or coupons you may have owned or held; 
state when, where, from whom, and for what consideration you re- 
ceived same and whether or not you still own same and what in- 
duced you to become a holder thereof. 

Cross-interrogatory 2. If, having owned either of the aforesaid 
bonds or coupons, you ever sold same, state where, when, how, to 
whom, and for what consideration you sold same, the nutnbers of 
bonds or coupons and amount thus sold, and what was said by 
those concerned in said transaction, and who was present at such 
sale, if any was made. 

Cross-interrogatory 3. State whether or not you are in anywise a 
party a to the prosecution of the above-entitled cause; if 
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so, state the nature of your interest, whether you have employed 
counsel or authorized the employment of counsel therein, or are to 
receive any benefit therefrom ; if so, what benefit. 

Cross-interrogatory 4. State whether or not you know the plain- 

tiff or have ever made any arrangement with him or his 
306 agents for the prosecution of this action; if so, describe 

same, stating when, where, and how such arrangement was 
made. 

Cross-interrogatory 5. Have you written or received or signed any 
letters or papers, bonds or contracts, concerning aforesaid suit or 
concerning the bonds therein described or sued on? If so, file 
copies thereof; if lost, state how, when, and where the loss occurred, 
and state contents of lost paper. 

Cross-interrogatory 6. If you now own or hold or ever did own 
or hold either of the bonds or coupons described in the second in- 
terrogatory, state whether or not, when you became the owner or 
holder thereof, you had been informed of or hud inspected any record 
of the county court of Seotland county, in the State of Missouri, 
touching or concerning any subscription to the capital stock of the 
Missouri, lowa and Nebraska Railway Company or touching or con- 
cerning the issue or delivery of either of said bonds or coupons de- 
scribed in the second interrogatory ; if so, state the time you re- 
ceived said information and the name of the person who informed 
you and all you know about said orders, their dates and contents. 

Cross-interrogatory 7. State whether or not, at the time you be- 
“ame the owner or holder of either of said bonds or coupons de- 
scribed in the second interrogatory, vou knew that either of said 
bonds had been issued or delivered by certain persons, purporting to 
act as president or presiding justice and clerk of the county court 
of Scotland county, to aid in the construction of any railroad or to 
pay for stock in any company organized under the general corpora- 
tion law or general railroad law of the State of Missouri, adopted in 

Revised Statutes of Missouri of 1865; if so, designate the 
307 name of such corporation and state all the facts connected 
therewith of which you then had knowledge. 

Cross-interrogatory 8. If you hold orever held either of the bonds 
or coupons described in the second interrogatory, state whether or 
not, at the time you became holder of said bonds or coupons or of 
either of same, you had in any manner been informed of the fact 
thatany suit was pending concerning same or any application for in- 
junction had been made, or that a restraining order by the circuit 
court of Scotland county had been granted restraining Charles Mety 
from delivering said bonds to the Missouri, lowaand Nebraska Rail- 
way Company, it officers or agents, or to any other person or curpo- 
ration, orthat any order of any State court had been made concern- 
ing same; if so, state when, where, how, and from whom you re- 
ceived such information and the nature of such informatijon, 
answering each of said subdivisions of the question. 

Cross-interrogatory 9. State whether or not you ever heard or in 
any manner knew of the pendency of a certain suit instituted by 
Levi J. Wagner and others against the Missouri, Iowa and Nebraska 


~ 
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Railway Company and the county court, county judges, and county 
treasurer of Scotland county, in the State of Missouri, on or about 
the 1lth day of September, 1871, in the circuit court of Scotland 
county, Mo., and thence carried by change of venue to the circuit 
court of Shelby county, Mo., in which suit was ultimately rendered 
a decree that each of the 200 bonds and coupons purporting to have 
been issued by Scotland county to the Missouri, lowa and Nebraska 
Railway Company should be delivered up and cancelled ; if so, 
state how, when, and where you learned of the institution or pend- 
ency of said suit. 
308 Cross-interrogatory 10. State whether or not you know of 
any fact showing or tending to show that either William 
Hill, Henry Hill, Osman C. Du Sonchet, Thomas B. Hill, George S. 
Knox, Emily Knox, James B. Dodge, Charles H. Mellen, John 
Walker, Edward Manning, F. M. Drake, Benjamid S. Smith, James 
Fitzhenry, F. 'T. Hughes, A. J. Baker, Zeno Secor, Wm. H. Gebhardt, 
John K. Findlay, Samuel A. Gaylord, James B. Dean, N. B. Stone, 
James Flagerty, James Tobey, or Tobey & Co., or any other indi- 
vidual or corporate body who ever received, held, or owned either of 
the two hundred bonds or annexed coupons purporting to have 
been issued by Scotland county to the Missouri, lowa, and Nebraska 
Railway Company had at any time actual notice of the pendency of 
a certain suit instituted by Levi J. Wagner and others against 
Charles Mety, the Missouri, lowa and Nebraska Railway Company, 
and the county court and county treasurer of Scotland county, in the 
State of Missouri, on the 11th day of September, A. D. 1571, in the 
circuit court of Scotland county aforesaid, and thence carried by 
change of venue to the circuit court of Shelby county, in the State 
of Missouri, wherein a decree was ultimately made that each of the 
aforesaid two hundred bonds and all coupons thereto pertaining 
were null and void and should be delivered up for cancellation 
and the county court of Scotland county enjoined from paying 
same; if so, state separately, with great care and elaboration, the 
name or names of each of said persons; all the circumstances known 
to vou affecting each of them, with actual notice of the pendency of 
said suit; the number of any bond or coupon which he took or re- 
ceived with such actual notice; the name of the individual or cor- 
porate body from whom same was received; the considera- 
309 —tion, if any, given therefor; the time and place of such trans- 
action, and any other facts which you may know and deem 
pertinent in response to this interrogatory. 

Cross-interrogatory 11. State whether or not you were ever ad- 
vised or informed that said Missouri, lowa and Nebraska Railway 
Company or the lowa Railway Contracting Company or any indi- 
vidual or corporation executed any indemnifying bond or bonds to 
Charles Mety in order to secure the delivery of said bonds or cou- 
pons described in the second interrogatory or either of same; if so, 
fully describe said bond or bonds; state when, how, where, and 
from whom you received said information, and also whether you 
joined in the execution of such bond or bonds or authorized the 
execution thereof or either of same. 
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Cross-interrogatory 12. State whether or not you were ever ad- 
vised or informed that the bonds or coupons in the second inter- 
rogatory described (or either of same) were executed and delivered 
without any election having been previously ordered or held in said 
county of Scotland, in the State of Missouri, for the purpose of ob- 
taining the sanction either of the tax-payers of said county or of 
the resident voters of said county or of two-thirds of the qualified 
voters of said county to any subscription of stock to the Missouri, 
Iowa and Nebraska Railway Company or any issue of bonds in pay- 
ment of subscription of said stock; if so, state when, how, where, 
and from whom you obtained said information. 

Cross-interrogatory 15. State whether or not, before becoming the 

holder of either or all of said bonds or coupons in the second 
310  interrogatory described, you consulted or conversed with any 

person concerning the said bonds or coupons; if so, state all 
the facts connected with such conversation. 

Cross-interrogatory 14. State whether or not at any time you 
have ever, directly or indirectly, offered or paid or caused to be offered 
or paid or known to have been offered or paid to any authorized 
officer, agent, or other person acting for or in anywise representing 
said county of Scotland, in the State of Missouri, any money or 
other valuable consideration in order to induce such authorized offi- 
cer, agent, or other person to violate any obligation upon him im- 
posed or to betray any trust to him confided touching or concern- 
ing the alleged subscription of said county to the capital stock of the 
Missouri, lowa and Nebraska Railway Company or the alleged issue 
or delivering either or all of the bonds or coupons described in the 
second interrogatory or any litigation arising out of said transac- 
tion ; if so, state with great accuracy and fullness of detail all the 
facts within your knowledge as to how, when, where, or why any 
such peculiar or covenous transaction occurred. | 

Cross-interrogatory 15. Stute whether or not you ever have been 
or are now connected with or interested in a corporation styled the 
Missouri, lowa and Nebraska Railway Company or a corporation or 
association styled Iowa Railroad Contracting Company ; if so, detail 
the date, duration, and nature of such connection or association. 

Cross-interrogatory 16. State whether or not the aforesaid Mis- 
souri, lowa and Nebraska Railway Company or the Iowa Railroad 

or Railway Contracting Company ever held or now hold any 
311 interest in the bonds or coupons involved in this suit and de- 

scribed in the second interrogatory ; if so, state the numbers 
of said bonds or coupons, the manner in which they were acquired, 
and when, how, and in what manner, and upon what conditions, 
and for what, if any, consideration they left the control of said com- 
panies or corporations or either of same, and to whom they were 
delivered. 

Cross-interrogatory 17. State whether or not either the Missouri, 
Iowa and Nebraska Railway Company or the Iowa Railroad or Rail- 
way Contracting Company is interested in any manner in the event 
of this suit; if so, describe accurately the nature of such interest, 
and, if such interest is described in writing, file herewith a copy of 
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such writing, or, if such writing be lost, describe the circumstances 
attending such loss, and detail contents of writing. 

Cross-interrogatory 18. State whether or not you know of any per- 
manent route adopted by the railroad company designated as the 
Alexandria and Nebraska City Railroad Company prior to 1870; 
if so, carefully describe said route. If you have any written or 
printed matter relating to the adoption of such route, file same as 
an exhibit herein; if not under your con-, describe contents of 
such matter. 

Cross-interrogatory 19. State whether or not you know of any con- 
solidation made between the company designated as the Alexandria 
ahd Nebraska Railroad Company and any railway company of Iowa 
prior to the year 1870; if so, describe same; and, if you have under 
your control any written or printed evidence of such consolidation, 
produce same and file it as an exhibit herein. 

HENRY A. CUNNINGHAM, 
Att'y for Defendant. 

A copy. 

Attest : A. P. SELBY, Clerk. 


312 Commission. 


Unirep States OF AMERICA, ae 
Eastern District of Missouri, j ~° 


The President of the United States of America to Wm. F. Robb, 
Esq., of Pittsburgh, Pa., Greeting: 


Know ye that we, in confidence of your prudence and fidelity, do 
by these presents authorize you to cause to come before you, to be 
examined as witnesses in a cause pending in our circuit court of the 
United States for the eastern district of Missouri, wherein William 
Hill is plaintiff and Scotland County is defendant, all and every 
such person named in the interrogatories hereto attached and at 
such time and place as shall be named by you for that purpose; 
and we command you to examine all and every such person upon 
his oath or solemn affirmation first made or taken before you to 
testify the whole truth touching his knowledge of anything relating 
to the said matter in controversy between the said parties, and that 
you do take such his examination and reduce the same into writing. 
When you shall have so taken his examination you are to cause the 
witness to sign the same, and to that and each examination, at the 
foot thereof, you are to append your certificate, setting forth the facts 
that the examination was subscribed and sworn to or affirmed by 
the witness, and the day, as well as between what hours of the day, 
on which it was done, as also the place of residence of the witness, 
if known to you. Should any paper or exhibit be produced or 
proven or referred to by the witness you are to describe the same 
in his examination, or cause it to be so marked by him as to estab- 
lish its identity, and attach the same to his examination; and you 
will return the same and all exhibits produced to you annexed 
hereto, carefully closed up and under your seal, directed to the clerk 
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of the circuit court of the United States for the eastern district of 
Missouri, with the names of the said parties litigant endorsed thereon 
with all convenient speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 8th day of September, A. 
D. eighteen hundred and eighty-five. 

Issued at office, in the city of St. Louis, in said district, under the 
seal of said court, the day and year last aforesaid. 

[sEAL. ] A. P. SELBY, 
Clerk of said Court. 


[Endorsed :] Nos. 1153 & 1287. United States circuit court, east- 
ern district of Missouri. William Hill vs. Scotland County. Com- 
mission to Wm. F. Robb, Esq., No. 143 Fourth Ave., Pittsburgh, Pa., 
to take depositions on the part of the plaintiff in the above-entitled 
case. 


Com missioner’s fee___- .-.- $5 00 
PN nics tinitintttinn wnwe 25 
$5 25 


Paid by pl’ff. 
Returned and filed the 23rd day of Sept., 1885. A. P. Selby,clerk. 


To the honorable the judge of said court: 
The execution of this commission will appear by certain testi- 
mony hereto annexed, all of which is respectfully submitted. 


Pittsburgh, Pa., Sept. 14, 1885. 
WILLIAM F. ROBB, 


Commissioner. 


313 The deposition of Addison L. Griffin, sworn and examined on 
this fourteenth day of September, A. D. 1885, at my office, 
No. 143 Fourth avenue, in the city of Pittsburgh, county of Alle- . 
gheny, and State of Pennsylvania, under and by virtue of a com- 
mission issued out of the circuit court of the United States forthe 
eastern district of Missouri, under the seal of said court and to me 
(William F. Robb) directed, for the examination of the said Addison 
L. Griffin, a witness in a certain cause depending in said court, 
wherein William Hill is the plaintiff and Scotland County, Mis- 
sourl, is defendant, on the part of the plaintiff. 


The said Appison L. Grirrin, being first duly sworn to testify the 
truth, the whole truth, and nothing but the truth, deposes and says: 


Answers to Interrogatories. 


‘ 


1. In answer to the first interrogatory: My name is Addison L. 
Griffin; reside in Pittsburgh, Allegheny county, Pennsylvania ; .am 
fifty yearsof age, and am president of the Keystone Bridge Company. 

2. In answer to the second interrogatory: Yes; I received, some 
time during the year 1877, from Andrus B. Stone, coupons num- 
bered three, four, five, and six that were cut froin the Scotland 
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county bonds issued to the Missouri, lowa and Nebraska Railroad 
Company ; the numbers of the bonds were 2,3, 145, 146, 147. There 
seems to have been five bonds, but I have only a memorandum of 
four coupons. I am unableto give the dates of the bonds or coupons. 
I gave these coupons to the First National Bank of Warsaw, Illinois, 
for collection, by order of Andrews B. Stone, who gave them to me 
for that purpose. 
314 Some time after this—I don’t remember the date—I received 
from Andrus B. Stone Scotland county bonds, issued to said 
railroad, Nos. 1, 2, 3, 86, 145, 146, and 147 for sale. I sold and de- 
livered them to Arthur Bridgeman, Jr., of Keokuk, Iowa. My 
recollection is that the bonds were for one thousand dollars each 
and the coupons were for forty dollars each (eight per cent. bonds). 


Answers to Cross-Interrogatories. 


Cross-examination : 


1. In answer to Ist X interrogatory he says: I never owned any 
of the bonds or coupons described in the above-entitled suit, and the 
coupons were merely sent mefor collection and the bonds for sale, as 
stated in my examination-in-chief. 

2. In answer to 2d X interrogatory he says: I never owned the 
bonds, and I do not recollect what consideration Mr. Bridgeman paid 
for the bonds. The numbers of the bondsand coupons I have stated 
heretofore ; don’t remember now who was present. 

3. In answer to 3d X interrogatory he says: Iam not in anywise 
interested in the prosecution of the above-entitled cause and have 
not employed counsel or authorized any one else to do so for me. 

4. In answer to 4th X interrogatory he says: I do know the plain- 
tiff, but never made any arrangement with him or his agents for 
the prosecution of this action. 

5. In answer to Sth X interrogatory he says: I have not. 

315 6. In answer to the 6th X interrogatory he says: I do not 

now and never did hold any of said bonds, except as before 

siated. I never inspected any of the Scotland Co. records as to the 

subscription of said county to said railroad, and at the time of the 
sale of said bonds had not been informed anything about it. 

7. In answer to the 7th X interrogatory he says: I did not know 
anything about it. 

8. In answer to the 8th X interrogatory he says: I had not been 
so informed. 

9. In answer to the 9th X interrogatory he says: I may have 
heard of such a suit, but having no interest in it cannot give any 
details. 

10. In answer to the tenth X interrogatory he says: I do not 
know anything about it, except what | may have heard reported in 
a general way at the time. 

11. In answer to the 11th X interrogatory he says: I never was 
advised or informed by any one as to the matters referred to. 

12. In answer to the 12th X interrogatory he says: Ido not know 
and never was informed anything about it. 
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13. In answer to the 13th X interrogatory he says: I had no con- 
versation with any one on the subject, except that Andrews B. Stone 
sent the bonds to me for sale, and I sold them as before stated, and 
the coupons I gave to the First Nat'l Bank, Warsaw, III., for col- 
lection. : 

14. In answer to the 14th X interrogatory he says: I never did, 

directly or indirectly. 
316 16. In answer to the 15th X_interrogatory he says: I was 
with the Missouri, lowa & Nebraska railroad from 1871 until 
1875 as assistant superintendent and general freight agent. I have 
no connection with them now. My recollection is that the Iowa 
Railroad Contracting Company operated the road. 

16. In answer to the 16th X interrogatory he says: They may 
have had an interest, but as the question of bonds had nothing to 
do with my department I am unable to give any information. 

17. In answer to the 17th X interrogatory he says: I don’t know 
whether they are interested or not. 

18. In answer to the 18th X interrogatory he says: I do not know 
anything about said permanent route and have nothing under my 
control to show it. 

19. In answer to the 19th X interrogatory he says: Ido not know 
anything about the consolidation and I have not any written or 
printed evidence of it under my control. 


ADDISON L. GRIFFIN. 


I, William F. Robb, commissioner as aforesaid, do hereby certify | 
that the foregoing deposition of Addison L. Griffin was taken before 
me at the time and a mentioned in the caption hereof; that the 
witness was first duly sworn to testify the truth, the whole truth, 
and nothing but the truth; that I examined him. upon the inter- 
rogatories aad cross-interrogatories hereunto annexed, and his an- 
swers thereto were written down by me in his presence, and after 
having read the same over to him as written down he subscribed 
his name thereto in my presence. 


317 In testimony whereof I have hereunto set my hand and 
seal this fourteenth day of September, A. D. 1885. 
WILLIAM F. ROLB, [sgat.] 
Commissioner. 
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The deposition of Alfred B. Hough is in the words and figures 
following, to wit: 


Alfred B. Hough. 


In the United States Circuit Court for the Eastern District of 
Missouri. 


: oes , 
Wiruram Hirt, Plaintiff, Nos. 1153 and 1287. 


vs. 
; Consolidated cause. 
ScoTLanD County, Defendant. ; | 


Interrogatories. 


Interrogatories to Alfred B. Hough, on behalf of plaintiff, to be 
used in this and other causes as per stipulation. 


Ist. What is your name, age, residence, and occupation ? 

2nd. Did you at any time during the years 1871 and 1872 pur- 
chase any bonds issued by Scotland county, Missouri, to the Mis- 
souri, lowa and Nebraska Railroad Company, and of the denomina- 
tion of one thousand dollars each? 

3rd. If you answer the second interrogatory in the affirmative, 
state when you purchased them, of whom, how many, the numbers 
thereof; whether they had attached to them all coupons not then 
matured; and if you have sold said bonds, state when you sold 
them, to whom, and for what. 

4th. If your answer to the third interrogatory is in the affirma- 

tive, state whether at the time of purchasing said bonds you 
318 knew or had heard that Levi J. Wagner and other tax-payers 
of Scotland county lad brought suit in the cireuit court of 

Scotland county or elsewhere against the justices of the county court 
of Scotland county, the treasurer of said county, the Missouri, lowa 
and Nebraska Railroad Company, and Charles Mety, or either of 
thei, the object and purpose of which was to enjoin Mety from de- 
livering the bonds to the railroad company and to have them de- 
clared void and cancelled for want of authority in the county to 
subscribe to the stock of said railroad company or for any other 
purpose. 

5th. At the time of purchasing said bonds, if you say you did 
purchase them, did you know or have any reason to know or sus- 

ect that said bonds or any of them were illegally or fraudulently 
issued? 

6th. State any other facts within your knowledge concerning said 
bonds that you may think to be of interest to either party. 

BAKER & HUGHES anp 
J. H. OVERALL, 
Att’ys for Pl’ ff. 
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Cross-Interrogatories. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. 


Witi1aM Hurt, Plaini:ff, ) 
v8. | Nos. 1153 and 1287. 
Tue County oF SCOTLAND, IN THE STATE OF Consolidated. 
Missourt, Defendant. | 


Cross-interrogatories to be administered to Alfred B. Hough, of the 
city of Cleveland, State of Ohio. a witness to be produced, 
319 sworn, and examined under and by virtue of the annexed 
commission, before Elgin A. Angell, the commissioner therein 
named,in a certain cause depending in the circuit court of the 
United States for the eastern district of Missouri, wherein William 
Hill is plaintiff and the County of Seotland, in the State of Mis- 
souri, is defendant, on the part of said defendant. 


X Int. 1. State whether or not you ever owned either of the bonds 
or coupons described in the above-entitled suit, viz., bonds, each for 
the sum of one thousand dollars, numbered from 1 to 200, inclusive, 
with interest coupons annexed, purporting to have been made by the 
county of Scotland, in the State of Missouri, to the Missouri, lowa 
and Nebraska Railway Company, dated September 1, 1870, counter- 
signed and delivered September 20 and December 11, 1871, payable 
twenty-five years thereafter, with interest thereon at the rate of eight per 
cent. per annum, or either of the coupons originally annexed thereto, 
each for the sum of eighty dollars ; if so, designate the numbers and 
amount of such bonds or coupons you may have owned or held; 
state when, where, from whom, and for what consideration you re- 
ceived same and whether or not vou still own same and what in- 
duced you to become a holder thereof. 

X Int. 2. If, having owned either of the aforesaid bonds or coupons, 
you ever sold same, state where, when, how, to whom, and for what 
consideration you sold same, the numbers of bonds or coupons and 
amount thus sold, and what was said by those concerned in said trans- 
action, and who was present at such sale, if any wag made. 

X Int. 3. State whether or not you are in anywise a party in in- 

terest to the prosecution of the above-entitled cause; if so, 
320 state the nature of your interest, whether you have employed 

counsel or authorizec the employment of counsel therein, or 
are to receive any benefit therefrom; if so, what benefit. 

X Int. 4. State whether or not you know the plaintiff or have 
ever made any arrangement with him or his agents for the prosecu- 
tion of this action; if so, describe same, stating when, where,and 
how such arrangement was made. 

X Int. 5. Have you written or received or signed any letters or 
papers, bonds or contracts, concerning aforesaid suit or concerning 
the bonds or coupons therein described or sued on? If so, file copies 
thereof; if lost, state how, when, and where the loss occurred, and 
state contents of lost paper. 
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X Int. 6. If you now own or hold or ever did own or hold either 
of the bonds or coupons described in the second interrogatory, state 
whether or not, when you became the owner or holder thereof, you 
had been informed of or had inspected any record of the county 
court of Scotland county, in the State of Missouri, touching or con- 
cerning any subscription to the capital stock of the Missouri, Iowa 
and Nebraska Railway Company or touching or concerning the 
issue or delivery of either of said bonds or coupons described in the 
second interrogatory ; if so, state the time you received said informa- 
tion and the name of the person who informed you, and all you know 
about said orders, their dates and contents. 

X Int. 7. State whether or not, at the time you became the owner 
or holder of either of said bonds or coupons described in the second 
interrogatory, you knew that either of said bonds had been issued or 
delivered by certain persons, purporting to act as president or pre- 

siding justiceand clerk of the county court of Scotland county, to 
321 = aid in the construction of any railroad orto pay for stock in any 

company organized under the general corporation law or gen- 
eral railroad law of the State of Missouri, adopted in Revised Statutes 
of Missouri of 1865; if so, designate the name of such corporation 
and state all the facts connected therewith of which you then had 
knowledge. 

X Int. 8. If you hold or ever held either of the bonds or coupons 
described in the second interrogatory, state whether or not at the 
time you became holder of said ‘bonds or coupons or either of same 
you had in any manner been informed of the fact that any suit was 
pending concerning same or any application for injunction had 
been made, or that a restraining order by the circuit court of Seot- 
land county had been granted restraining Charles Mety from deliv- 
ering said bonds to the Missouri, lowa and Nebraska Railway Com- 
pany, its officers and agents, or to any other person or corporation, 
or that any order of any State court had been made concerning 
same; if so, state when, where, how, and from whom you eae 
such information and the nature of such information, answering 
each of said subdivisions of the question. 

X Int. 9. State whether or not vou ever heard or in any manner 
knew of the pendency of a certain suit instituted by Levi J. Wagner 
and others against the Missouri, lowa and Nebraska Railway Com- 
pany and the county court, county judges, and county treasurer of 
Scotland county, in the State of Missouri, on or about the llth day 
of September, 1871, in the circuit court of Scotland county, Mo., and 
thence carried by change of venue to the circuit court of Shelby 
county, Mo., in which suit was ultimately rendered a decree that 

each of the 200 bonds and coupons purporting to have been 
322 issued by Scotland county to the Missouri, lowa and Nebraska 

Railway Company should be delivered up and cancelled ; if 
so, state how, when, and where vou learned of the institution or pend- 
ency of said suit. 

X Int. 10. State whether or not you know of any fact showing or 
tending to show that either William Hill, Henry Hill, Osman ©. 
Du Souchet, Thomas B. Hill, George S. Knox, E mily Knox, James 
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B. Dodge, Charles H. Mellen, John Walker, Edward Manning, F. M. 
Drake, Benjamin 8S. Smith, James Fitzhenry, F. T. Hughes, A. J. 
Baker, Zeno Secor, Wm. H. Gebhardt, John K. Findlay, Samuel A. 
Gaylord, James B. Dean, N. B. Stone, James Flagerty, James Tobey, 
or Tobey & Co., or any other individual or corporate body who ever 
received, held, or owned either of the two hundred bonds or annexed 
coupons purporting to have been issued by Scotland county to the 
Missouri, lowa and Nebraska Railway Company had at any time 
actual notice of the pendency of a certain suit instituted by Levi J. 
Wagner and others against Charles Mety, the Missouri, lowa and 
Nebraska Railway Company, and the county court and county 
treasurer of Scotland county, in the State of Missouri, on the 11th 
day of September, A. D. 1871, in the circuit court of Scotland county 
aforesaid, and thence carried by change of venue to the circuit court 
of Shelby county, in the State of Missouri, wherein a decree was ulti- 
mately made that each of the aforesaid two hundred bonds and all 
coupons thereto pertaining were null and void and should be deliv- 
ered up for cancellation and the county court of Scotland county 
enjoined from paying same; if so, state separately, with great care 
and elaboration, the name or names of each of said persons; all 
the circumstances known to you affecting each of them, with 
323 ~— actual notice of the pendency of said suit; the number of any 
bond or coupon which he took or received with such actual 
notice; the name of the individual or corporate body from whom 
same was received; the consideration, if any, given therefor; the time 
and place of such transaction, and any other facts which you may 
know and deem pertinent in response to this interrogatory. 

X Int. 11. State whether or not you were ever advised or in- 
formed that said Missouri, lowa and Nebraska Railway Company or 
the Iowa Railway Contracting Company or any individual or cor- 
poration executed any indemnifying bond or bonds to Charles 
Mety in order to secure the delivery of said bonds or evoupons de- 
scribed in the second interrogatory or either of same; if so, fully 
describe said bond or bonds; state when, how, where, and from 
whom you received said information, and also whether you joined 
in the execution of such bond er bonds or authorized the execution 
thereof or either of same. 

X Int. 12. State whether or not you were ever advised or informed 
that the bonds or coupons in the second interrogatory described (or 
either of same) were executed and delivered without any election 
having been previously ordered or held in said county of Scotland, 
in the State of Missouri, for the purpose of obtaining the sanction 
either of the tax-payers of said county or of the resident voters of 
said county or of two-thirds of the qualified voters of said county 
to any subscription of stock to the Missouri, lowa and Nebraska 
Railway Company or any issue of bonds in payment of subscription 
of said stock; if so, state when, how, where, and from whom you 
obtained said information. 

X Int. 13. State whether or not, before becoming the 
324 holder of either or all of said bonds or coupons in the second 
interrogatory described, vou consulted or conversed with any 
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person concerning the said bonds or coupons; if so, state all the 
facts connected with such conversation. 

X Int. 14. State whether or not at any time you have ever, di- 
rectly or indirectly, offered or paid or caused to be offered or paid or 
known to have been offered or paid to any authorized officer, agent, 
or other person acting for or in anywise representing said county of 
Scotland, in the State of Missouri, any money or other valuable 
consideration in order to induce such authorized officer, agent, or 
other person to violate any obligation upon him imposed or to be- 
tray any trust to him confided touching or concerning the alleged 
subscription of said county to the capital stock of the Missouri, 


Iowa and Nebraska Railway Company or the alleged issue or de- 


livering either or all of the bonds or coupons described in the sec- 
ond interrogatory or any litigation arising out of said transaction ; 
if so, state with great accuracy and fullness of detail all the facts 
within your knowledge as to how, when, where, or why any such 
peculiar or covenous transaction occurred. 

X Int. 15. State whether or not you ever have been or now are 
connected with or interested in a corporation styled the Missouri, 
Iowa and Nebraska Railway Company or a corporation or associa- 
tion styled Iowa Railroad Contracting Company; if so, detail the 
date, duration, and nature of such connection or association. 

X Int. 16. State whether or not the aforesaid Missouri, lowa and 

Nebraska Railway Company or the lowa Railroad or Railway 
325 Contracting Company ever held or now hold any interest in 

the bonds or coupons involved in this suit and described in 
the second interrogatory ; if so, state the numbers of said bonds 
and coupons, the manner in which they were acquired, and when, 
how,and in what manner, and upon what condition, and for what, 
if any, consideration they left the control of said companies or cor- 
porations or either of same, and to whom they were delivered. 

X Int. 17. State whether or not either the Missouri, lowa and Ne- 
braska Railway Company or the Iowa Railroad or Railway Con- 
tracting Company is interested in any manner in the event of this 
suit; if so, describe accuratcly the nature of such interest, and, if 
such interest is described in writing, file herewith a copy of such 
writing, or, if such writing be lost, describe the circumstances at- 
tending such loss, and detail contents of such writing. 

X Int. 18. State whether or not you know of any permanent route 
adopted by the railroad company designated as the Alexandria and 
Nebraska City Railroad Company prior to 1870; if so, carefully 
describe said route. If you have any written or printed matter re- 
lating to the adoption of such route, filesame as an exhibit herein ; if 
not under your control, describe contents of such matter. 

X Int. 19. State whether or not you know of any consolidation 
made between the company designated as the Alexandria and Ne- 
braska Railroad Company and any railway company of lowa prior 
to the year 1870; if so, describe same; and, if you have under 
your control any written or printed evidence of such consolidation, 
produce same and file it as an exhibit herein. 

HENRY A. CUNNINGHAM, 
Att'y for Defendant, Scotland County, Missouri. 
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326 Commission. 
Unitep STATES OF AMERICA, ss 
Eastern District of Missouri, § 


The President of the United States of America to Elgin A. Angell, 
of Cleveland, Ohio, Greeting : 

Know ye that we, in confidence of your prudence and fidelity, do 
by these presents authorize you to cause Alfred B. Hough to come 
before you to be examined as a witness in a cause pending in our 
circuit court of the United States for the eastern district of Missouri, 
wherein William Hill is plaintiff and Scotland County, Missouri, is 
defendant, and at such time and place as shall be named by you for 
that purpose; and we command you to examine said Alfred B. 
Hough, upon his oath or solemn affirmation first made or taken be- 
fore you to testify the whole truth touching his knowledge of any- 
thing relating to the said matter in controversy between tle said 
parties, as set out in the interrogatories and cross-interrogatories 
hereto annexed, and that you do take such his examination and 
reduce the same into writing. When you shall have so taken his 
examination you are to cause the witness to sign the same, and to 
said examination, at the foot thereof, you are to append your certifi- 
cate, setting forth the facts that the examination was subscribed 
and sworn to or affirmed by the witness, and the day, as well as be- 
tween what hours of the day, on which it was done, as also the place 
of residence of the witness, if known to you. Should any paper or 
exhibit be produced or proven or referred to by the witness you are 
to describe the same in his examination, or cause it to be so marked 
by him as to establish its identity, and attach the same to his ex- 
aimination ; and you will return the same and all exhibits produced 
to you annexed hereto, carefully closed up and under your seal, 
directed to the clerk of the circuit court of the United States for the 
eastern district of Missouri, with the names of the said parties liti- 
gant endorsed thereon with all convenient speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the eleventh day of August, A. 
D. eighteen hundred and eighty-five. 

Issued at office, in the city of St. Louis, in said district, under the 
seal of said court, the day and year last aforesaid. 

[SEAL. } A. P. SELBY, 
Clerk of said Court. 


[ Endorsed :] Nos. 1153 & 1287. United States circuit court, east- 
ern district of Missouri. William Hill vs. Scotland county. Com- 
mission to Elgin A. Angell, of Cleveland, Ohio, to take depositions 
on the part of the plaintiff in the above-entitled case. Returned and 
filed the 28th day of August, 1885. A. P. Selby, clerk. , 
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327 Tue Unitep States or AMERICA. 


Tue NortTHERN District or Ono, | 
The County of Cuyahoga, j 


Be it remembered that on the 19th day of August, 1885, I, Elgin 
A. Angell, of Cleveland, in the county of Cuyahoga and State of Ohio, 
having been appointed by the circuit court of the United States for 
the eastern district of Missouri a commissioner to examine Alfred B. 
Hough, Esq., of Cleveland, in a cause now pending in the said court, 
in which William Hill is plaintiff and the County of Scotland, in 
the State of Missouri, is defendant, did, on the said 19th day of Au- 
gust, 1885, cause and call the said Alfred B. Hough to personally 
appear before me, at my office, No. 47 Mercantile Bank building, in 
the city of Cleveland, in said county and State, to testify and the 
truth to say on the part of the plaintiff in the said cause pending as 
aforesaid ; and the said Alfred B. Hough, being about the age of 47 
years,and being by me first cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth in the said matter afore- 
said, did testify and depose as follows, to wit: 


Answers to Interrogatories. 


In reply to the first interrogatory to him put witness says: My 
name is Alfred B. Hough; I reside in Cleveland, Ohio; I am 47 years 
of age, and I have no occupation at present. 

To the second question the witness says: I bought some $1,000 
bonds at some time between 15871 and 1875; I cannot give the exact 
date. They were bonds of Scotland county issued to some railroad 

company; I do not know the exact name of the company. 
328 To the third question witness replies: I bought nine one- 

thousand-dollar bonds of Oscar Townsend, of Cleveland, Ohio, 
Nos. 25, 26, 27, 89, 158, 159, 160, 161, and 162; they had attached 
all coupons not then due. I sold these bonds in August, 1875, 
through Mr. J. B. Dodge, cashier First Nat'l Bank of Warsaw, IIL, 
to some parties not named by him. Ido not know whether Mr. 
Dodge bo’t them for himself or for some one else. I received forty- 
five cents on the dollar for them. 

To the fourth question the witness says: I never heard of such a 
suit before | owned the bonds or while I owned them or when I 
bought them, nor at any time after up to the present time. 

To the fifth question the witness says: I never did. 

To the sixth question the witness says: Ido not know of any 
such facts. 


Answers to Cross-Interrogatories. 


To the first cross-interrogatory the witness deposes and says: In 
my reply to the third direct interrogatory I have given the number 
of all the bonds of Scotland county which I ever owned; I cannot 

now tell at what date they were issued or countersigned or delivered: 
I know that they were eight per cent. bonds and had coupons at- 
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tached. I have answered this question fully in my direct examina- 
tion, except the consideration which I paid Mr. Townsend. I paid 
him fifty per cent. of the face value for them. 

2 X. To the second interrogatory the witness says: I have an- 

swered this question fully in the direct examination, except 
329 asto method of sale. I sold the bonds by correspondence 

with Mr. Dodge, as is described in my answer to the third in- 
terrogatory of my direct examination. I can’t tell how many letters 
I wrote or received. 

3 X. To the third cross-interrogatory the witness says: I am not 
a party in interest; I neveremployed counsel or authorized the em- 
mg of counsel; I know nothing about it; [am to have no 

enefit. : 

4 X. ‘lo the fourth cro-s-question the witness says: I saw a man 
two weeks ago here who said he was the plaintiff; I have no other 
acquaintance with him; I have made no arrangement with him or 
with his agents for the prosecution of this action. 

To the fifth cross-question the witness says: I have signed no 
paper of any kind connected with this suit and none connected with 
these bonds, save the correspondence I had with Mr. Dodge about 
their sale ten years ago, which [ have already described; [ had two 
or three letters from Mr. Dodge and wrote two or three; I have not 
these letters now nor copies of those I wrote; I went to Europe 
about four years ago and before going destroyed large masses of any 
previous correspondence concerning matters which I deemed at that 
time entirely closed up; I can’t state of their contents more than that 
I then wrote him asking him what he could get for them, and he re- 
plied; [ then told him to sell them. 

To the 6th cross-question the witness says: I never was informed 
of the record referred to or heard of it or inspected it or.caused it 
to be inspected. 

To the 7th cross-question the witness says: | knew these bonds 

were issued by Scotland county to aid in the construction of 
330 some railroad; I had no knowledge except what I detained 

from the face of the bonds; I do not now even remember 
what information I then had; I am, of course, unable to state now 
what facts I then knew; I do not think Mr. Townsend knew any- 
thing more than I did about the matters inquired of. 

To the 8 cross-question the witness says: I never knew or heard 
of such a suit as is described in your question or of any suit about 
these bonds when I bought the bonds or while 1 Leld them or at 
any time afterwards until the taking of my testimony was broached 
to me some two or three weeks ago. 

To the 9th cross-question the witness says: I never knew or heard 
of such a suit or of any suit in any manner affecting or relating to 
these bonds until within a few weeks past. ; 

To the 10th cross-question the witness says: I never before heard 
of any of the persons named, except William Hill, and of him only 
as I have before stated ; I know of no fact touching or relative to 
them or relating to the subject-matter of the inquiry; I have no in- 
formation or knowledge about any of the persons, matters, or things 
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asked about; I never heard of any of them or about any of them 
before this moment; I never heard of the suit described before; I 
am in absolute ignorance regarding everything asked in the ques- 
tion. 

To the 11th cross-question the witness says: I never before this 
moment heard of any such bonds or knew or was informed that any 
existed; I never heard before of Chas. Mety; I know nothing 

about it. 
331 To the 12th cross-question the witness says: I never was 
advised or informed of the matters and things described in 
your question. I knew nothing about the election unless it was re- 
cited on the face of the bond, and I do not now know whether it 
was or not. I had no information except what I obtained from the 
face of the bond. 

To the 13th interrogatory the witness says: I presume I talked 
with Mr. Townsend about the matter when | bought them ; I do not 
know now what it was or what was said by either of us; I talked 
with no one else. 

To the 14th interrogatory the witness says: I know nothing about 
the things asked for. I have never paid or caused to be paid or 
known that anything was paid to any agent or officer of Scotland 
county for any such purpose. I never before heard that anything 
was alleged by anybody to have been paid to any officer or agent or 
representative of said county for any such purpose. 

To the 15th question the witness says: | have never been in- 
terested in or connected with either of the corporations named, and 
am not now. 

To the 16th question the witness says: I know nothing about it. 

To the 17th question the witness says: I don’t know. 

To the 18th cross-question the witness says: I know nothing 
of it. 

To the 19th cross-question the witness says: I know nothing 
of it. 

ALFRED B. HOUGH. 


332 UNITED > °ATES OF AMERICA. 


THe Nortuern District or Onto, The County of Cuyahoga: 


I, Elgin A. Anzell, of Cleveland, Ohio, do hereby certify, as com- 
missioner appointed by the circuit court of the United States for the 
eastern district of Missouri to take the testimony of Alfred B. Hough, 
of Cleveland,on behalf of the plaintiff in a cause pending In the 
said court, wherein William Hill is plaintiff and The County of 
Scotland, in the State of Missouri, is defendant, that on the 19th day 
of August, 1885, I did cause the said Alfred b. Hough, of Cleveland, 
to appear before me, at my office, number 47 Mercantile Bank build- 
ing, Cleveland, Ohiv, at the hour of ten o'clock a. n.; that there- 
upon the said Alfred B. Hough was by me first duly sworn upon 
oath to teli the truth, the whole truth, and nothing but the truth in 
answer to the interrogatories and cross-interrogatories to be pro- 
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pounded to him ; that thereupon I did proceed to examine the said 
witness upon the said interrogatories and cross-interrogatories ; that 
I did reduce in his presence his answers to the same to writing, and 
that thereupon the said witness did in my presence, after reading 

‘arefully his said testimony, subscribe the same. I further certify 
that the said witness was by me sworn in my official capacity as a 
notary public within and for the said county of Cuyahoga and State 
of Ohio, and that no one was present save the witness. 

In testimony whereof I have hereto set my hand and official seal, 
at Cleveland, Cuyahoga county, in the State of Ohio, this 19th day 
of August, 1885. 

[SEAL. ] ELGIN A. ANGELL, 


Notary Public and Commissioner. 


dod Deposition of Oscar Townsend. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. 


Witi1amM Hirt, Plaintiff, 
vs. | Nos. 1153 and 1287. 
Tue County oF ScoTLAND, IN THE StaTeE OF { — Consolidated. 
Missour1, Defendant. | 
Interrogatories. 

Interrogatories to be administered to Oscar Townsend, of the city of 
Cleveland, county of ——, State of Ohio, a witness to be produced, 
sworn, and examined, under and by virtue of the annexed com- 
mission, before Elgin A. Angell, the commissioner therein named, 
in a certain cause depending in the circuit court of the United 
States for the eastern district of Missouri, wherein William Hill 
is plaintiff and the County of Scotland, in the State of Missouri, 
is defendant, on the part of said defendant. 


Interrogatory No. 1. State your name, age, present place of resi- 
dence, and the State of which on the Ist of October, 1871, and the 
Ist of August, 1885, you were a citizen. 

2. State whether or not you ever owned either of the bonds or cou- 
pons described in the above-entitled suit, viz., bonds, each for the 
sum of one thousand dollars, numbered from 1 to 200, inclusive, 
with interest coupons annexed, purporting te have been made by 
the county of Scotland, in the State of Missouri, to the Missouri, 
lowa and Nebraska Railway Company, dated September Ist, 1870, 
countersigned and delivered September 20 and December 11, 1871, 

payable twenty-five vears te i with interest thereon at 
334 the rate of eight per cent. per annum, or either of the cou- 

pons originally annexed thereto, each for the sum of eighty 
dollars; if so, designate the numbers and amount of such bonds or 
coupons you may have owned or held; state when, where, from 
whom, and for what consideration you received same and whether 
or not.you still own same and what induced you to become a holder 
thereof. 
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3. If, having owned either of the aforesaid bonds or coupons, you 
ever sold same, state where, when, h »w, to whom, and for what consider- 
ation you sold same, the numbers of bonds or coupons and amount 
thus sold, and what was said by those concerned in said transaction, 
and who was present at such sale, if any was made. 

4. State whether or not you are in anywise a party in interest to 
the prosecution of the above-entitled cause ; if 30, state the nature of 
your interest, whether you have emploved counsel or authorized the 
employment of counsel therein, or are to receive any benefit there- 
from; if so, what benefit. 

5. State whether or not you know the plaintiff or have ever made 
any arrangement with him or his agents for the prosecution of this 
action ; if so, describe same, stating when, where, and how such ar- 
rangement was made. 

6. Have you written or received or signed any letters or papers, 
bonds or contracts, concerning aforesaid suit or concerning. the 
bonds or coupons therein described or sued on. If so, file copies 
thereof; if lost, state how, when, and where the loss occurred, and 
state contents of lost paper. 

7. If you now own or hold or ever did own or hold either of the 

bonds and coupons described in the second interrogatory, 
330 state whether or not, when you became the owner or holder 

thereof, you had been informed of or had inspected any 
record of the county court of Scotland county, in the State of Mis- 
souri, touching or concerning any subscription to the capital stock 
of the Missouri, Iowa and Nebraska Railway Company or touching 
or concerning the issue or delivery of either of said bonds or cou- 
pons described in the second interrogatory ; if so, state the time you 
received said information and the name of the person who informed 
you and all vou know about said orders, their dates and contents. 

8. State whether or not, at the time you became the owner or 
holder of either of-said bonds or coupons described in the second 
interrogatory, you knew that either of said bonds had been issued 
or delivered by certain persons, purporting to act as president or 
presiding justice and clerk of the county court of Scotland county, 
to aid in the construction of any railroad or to pay for stock in any 
company organized under the general corporation law or general 
railroad law of the State of Missouri, adopted in Revised Statutes of 
Missouri of 1865; if so, designate the name of such corporation 
and state all the facts connected therewith of which you then had 
knowledge. 

9. If vou hold or ever held either of the bonds or coupons de- 
scribed in the second interrogatory, state whether or not, at the time 
you became holder of said bonds or coupons or of either of same, 
you had in any manner been informed of the fact that any suit wus 
pending concerning same or any application for injunction had been 
made or that a restraining order by the circuit court of Scotland 

county had been granted restraining Charles Mety from de- 
336 —_—livering said bonds to the Missouri, Iowa and Nebraska Rail- 
way Company, its officers or agents, or to any other person 
or corporation, or that any order of any State court had been made 
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concerning same; if so, state when, where, how, and from whom 
you received such information and the nature of such information, 
answering each of said subdivisions of the question. ? 

10. State whether or not you ever heard or in any manner knew 
of the pendency of a certain suit instituted by Levi J. Wagner and 
others against the Missouri, lowa and Nebraska Railway Company 
and the county court, county judges, and county treasurer of Scot- 
land county, in the State of Missouri, on or about the 11th day of 
September, 1871, in the circuit court of Scotland county, Mo., and 
thence carried by change of venue to the circuit court of Shelby 
county, Mo, in which suit was ultimately rendered a decree that 
each of the 200 bonds and coupons purporting to have been issued 
by Scotland county to the Missouri, lowa and Nebraska Railway 
Company should be delivered up and cancelled; if so, state how, 
when, and where you learned of the institution or pendency of said 
suit. 

11. State whether or not you know of any fact showing or tend- 
ing to show that either William Hill, Henry Hill, Osman C. Du 
Sonchet, Thomas B. Hill, George 8S. Knox. Emily Knox, James B. 
Dodge, Charles H. Mellen, John Walker, Edward Manning, F. M. 
Drake, Benjamin Smith, James Fitzhenry, H: T. Hughes, A. J. 
Baker, Zeno Secor, Wm. H. Gebhardt, John K. Findlay, Samuel A. 
Gaylord, James B. Dean, N. B. Stone, James Flagerty, James Tobey, 
or Tobey & Co., or any other individual or corporate body who ever 
received, held, or owned either of the two hundred bonds or annexed 

coupons purporting to have been issued by Scotland county 
337 ~=to the Missouri, lowa and Nebraska Railway Company had 

at any time actual notice of the pendency of a certain suit 
instituted by Levi J. Wagner and others against Cnarles Mety, the 
Missouri, lowa and Nebraska Railway Company, and the county 
court and county treasurer of Scotland county, in the State of Mis- 
souri, on the 11th day of September, A. D. 1871, in the circuit court 
of Scotland county aforesaid, and thence carried by change of venue 
to the circuit court of Shelby county, in the State of Missouri, wherein 
a decree was ultimately made that each of the aforesaid two hun- 
dred bonds and all coupons thereto pertaining were null and void 
and should be delivered up for cancellation and the county court of 
Scotland county enjoined from paying same; if so, state separately, 
with great care and elaboration, the name or names of each of said 
persons; all the circumstances known to you affecting each of them, 
with actual notice of the pendency of said suit; the number of any 
bond or coupon which he took or received with such actual notice ; 
the name of the individual or corporate body from whom same was 
received ; the consideration, if any, given therefor; the time and place 
_of such transaction, and any other facts which you may know and 
deem pertinent in response to this interrogatory, especially the date 
at which notice of said suit was had by either of the parties name. 

12. State whether or not you were ever advised or informed that 
the said Missouri, lowa and Nebraska Railway Company or the 
lowa Railway Contracting Company or any individual or corpora- 
tion executed any indemnifying bond or bonds to Charles Mety in 
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order to secure the delivery of said bonds or coupons de- 
338 scribed in the second interrogatory or either of same; if so, 

fully describe said bond or bonds; state when, how, where, 
and from whom you received said information, and also whether 
you joined in the execution of such bond or bonds or authorized the 
execution thereof or either of same. 

13. State whether or not you were ever advised or informed that 
the bonds or coupons in the second interrogatory described (or either 
of same) were executed and delivered without any election having 
been previously ordered or held in said county of Scotland, in the 
State of Missouri, for the purpose of obtaining the sanction either of 
the tax-payers of said county or of the resident voters of said county 
or of two-thirds of the qualified voters of said county to any sub- 
scription of stock tothe Missouri, lowa and Nebraska Railway Com- 
pany or any issue of bonds in payment of subscription of said stock ; 
if so, state when, how, where, and from whom you obtained said in- 
formation. 

14. State whether or not, before becoming the holder of either or 
all of said bonds or coupons in the second interrogatory described, 
you consulted or conversed with any person concerning the said 
bonds or coupons; if so, state all the facts connected with such con- 
versation. 

15. State whether or not at any time you have ever, directly or 
indirectly, offered or paid or caused to be offered or paid or known 
to bave been offered or paid to any authorized officer, agent, or 
other person acting for or in anywise representing said county of 
Scotland, in the State of Missouri, any money or other valuable con- 
sideration in order to induce such authorized officer, agent, or other 
person to violate any obligation upon him imposed or to betray any 

trust to him confided touching or concerning the alleged sub- 
339 scription of said county to the capital stock of the Missouri, 

Iowa and Nebraska Railway Company or the alleged issue or 
delivering either or all of the bonds or coupons described in the 
second interrogatory, or any litigation arising out of said transac- 
tion; if so, state with great accuracy and fullness of detail all the 
facts within your knowledge as to how, when, where, or why any 
such peculiar or covinous transaction occurred. 

16. State whether or not you ever have been or now are connected 
with or interested in a corporation styled the Missouri, lowa and 
Nebraska Railway Company or a corporation or association styled 
Iowa Railroad Contracting Company; if so, detail the date, dura- 
tion, and nature of such connection or association. 

17. State whether or not the aforesaid Missouri, lowa and Ne- 
braska Railway Company or the Iowa Railroad or Railway Con- 
tracting Company ever held or now hold any interest in the bonds 
‘or coupons involved in this suit and described in the second inter- 
rogatory; if so, state the numbers of said bonds or coupons, the 
manner in which they were acquired, and when, how, and in what 
manner, and upon what conditions, and for what, if any, considera- 
tion they left the control of said companies or corporations or either 
of same, and to whom they were delivered. 
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18. State whether or not either the Missouri, lowa and Nebraska 
Railway Company or the Iowa Railroad or Railway Contracting 
Company is interested in any manner in the event of this suit; if 

so, describe accurately the nature of such interest, and, if such 
340 interest is described in writing, file herewith a copy of such 

writing, or,if such writing be lost, describe the circumstances 
attending such loss, and detail contents of such writing. 

19. State whether or not you know of any permanent route adopted 
by the railroad company designated as the Alexandria and Nebraska 
City Railroad Company prior to 1870; if so, carefully describe said 
route; if you have any written or printed matter relating to the 
adoption of such route, file same as an exhibit herein; if not under 
your control, describe contents of such matter. 

20. State whether or not you know of any consolidation made be- 
tween the company designated as the Alexandria and Nebraska 
Railroad Company and any railway company of Iowa prior to the 
year 1870; if so, describe same; and, if you have under your control 
any written or printed evidence of such consolidation, produce same 
and file it as an exhibit herein. 

HENRY A. CONNINGHAM, 
Att'y for Defendant, Scotland County. 


341 Clerk's Certificate to Interrogatories. 


UNITED STATES OF AMERICA, \ 
Eastern District of Missouri, if 


I, A. P. Selby, clerk of the circuit court of the United States in and 
for the eastern district of Missouri, do hereby certify the writing 
hereto attached to be a true copy of interrogatories to be adminis- 
tered to O-car Townsend, in cases Nos. 1153 & 1287, of William Hill, 
plaintiff, against The County of Scotland, in the State of Missouri, 
defendant, ‘consolidated, as fully as the same remain on file and of 
record in said case in my office. 

In witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office, in the city of St. Louis, in said district, this 


88° 


24th day of August, in the year of our Lord eighteen hundred and: 


eighty-five. 


[sEAL.] A. P. SELBY, 
Clerk of said Court, 
By , Deputy. 


. 


[ Endorsed:] Nos. 1153 & 1287, consolidated. United States cir- 
cuit court, eastern district of Missouri. William Hill against The 
County of Scotland, in the State of Missouri. Duly certified copy of 
interrogatory to be administered to Oscar Townsend in the above- 
entitled cause. , 
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342 Commission. 


Unitrep States OF AMERICA, 
Eastern District of Missouri, 


The President of the United States of America to Elgin A. Angell, 

Cleveland, Ohio, Greeting: 

Know ye-that we, in confidence of your prudence and fidelity, do 
by these presents authorize you to cause Oscar Townsend to come 
before you to be examined as a witness In a cause pending in our 
circuit court of the United States for the eastern district of Missouri, 
wherein William Hill is plaintiff and Scotland County, Missouri, is 
defendant, and at such time and place as shall be named by you for 
that purpose; and we command you to examine said Tow nsend, upon 
his oath or solemn affirmation first made or taken before you to testify 
the whole truth touching his knowledge of anything relating to the 

said matter in controversy between the said parties, as set forth in 
the interrogatories hereto annexed, and that vou do take such his 
examination and reduce the same into writing. When you shall 
have so taken his examination you are to cause the witness to sign 
the same, and to that and each examination, at the foot thereof, 
you are to append your certificate, setting forth the facts that the 
examination was subscribed and sworn to or affirmed by the wit- 
ness, and the day, as well as between what hours of the day, on 
which it was done, as also the place of residence of the witness, if 
known to you. Should any paper or exhibit be produced or proven 
or referred to by the witness you are to describe the same in his ex- 
amination, or cause it to be so warked by him as to establish its 
identity, and attach the same to his examination; and you will 
return the same and all exhibits produced to you annexed hereto, 
carefully closed up and under your seal, directed to the clerk of. the 
circuit court of the United States for the eastern district of Missouri, 
with the names of the said parties litigant endorsed thereon with all 
convenient speed. 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the second day of September, 
A. D. eighteen hundred and eighty-five. 

Issued at office, in the city of St. Louis, in said district, under the 
seul of said court, the day and year last aforesaid. 

(SEAL. } A. P. SELBY, 
Clerk of said Court. 


[Endorsed:] Nos.1153 & 1287. United States cireuit court, eastern 
district of Missouri. William Hill vs. Scotland County. Commnis- 
sion to Elgin A. Angell, of Cleveland, Ohio, to take depositions on 
the part of the defendant in the above-entitled case. Returned and 
filed the 17th day of Sept’r, 1885. A. P. Selby, clerk. 
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343 Tue United States oF AMERICA, 
The Northern District of Ohio: 


Be it remembered that on the 14th day of September, 1885, I, 
Elgin A. Angell, a commissioner duly appointed by the circuit court 
of the United States for the eastern district of Missouri to take the 
testimony of Oscar Townsend, Esq., of Cleveland, in a cause pend- 
ing in the said circuit court, wherein William Hill is plaintiff and 
the County of Scotland, in the State of Missouri, is defendant, to be 
read in evidence on the part of the defendant, did cause — to be and 
to appear before me, at my office, in the city of Cleveland, in the 
county of Cuyahoga, and the State of Ohio, on the said 14th day of 
September, 1855, at 4 o’clock in the afternoon of said day; and the 
said Oscar Townsend, having been by me first duly cautioned and 
sworn to tell the truth, the whole truth, and nothing but the truth, 
did say and depose as follows, namely: : 


Answers to Interrogatories. 


Int. 1. To the first interrogatory to him put the witness says: 
My name is Oscar Townsend; I live at Cleveland, Ohio; am 50 
years old, and was, On both of the dates asked for, a citizen of Ohio. 

Int. 2. To the second interrogatory the witness says: I did own 
some Scotland county 8 per cent. bonds issued to the Missouri, lowa 
& Nebraska R’y Co.; I can’t tell the date of issue or date they bore, 
nor can I state how many I bought or owned nor the number of the 
bonds ; they had coupons attached ; don’t now remember how many 
coupons ; I boughtthem from the lowa Railway Company Construc- 
tion Company ; I don’t now remember the date when | bought them 
nor at what price; [ think 50 per cent.; I don’t now own any of 
them ; 1 was induced to buy them because I thought them cheap 

and reasonable. 
344 Int. 3. I sold the bonds the same year I bought them and 
at same price. I sold some to Mr. A. B. Hough, some, I 
think, to Alfred Ely, and possibly some to some other parties. I 
can’t give the exact date nor the number the bonds nor the amount 
sold to each. I can’t remember, of course, what was said nor who 
was present at the sale. 

Ans. 4. I have not any interest. I have not employed counsel. 
I am to have no benefit. I know nothing about it. 

Ans. 5. Ido not know the plaintiff, William Hill; never beard 
of him before, and have no arrangement with him. 

Ans. 6. I have received no letters, papers, bonds, or contracts 
about said said; I know nothing about it. I never wrote any 
that | know. I may have written some letters when I bought the 
bonds; don’t know where they are; have not got them now. I do 
not know their contents, if there were any. 

Ans. 7. To the 7th question the witness says: ! was never in- 
formed about the records of Scotland county; never examined 
them or caused them to be examined ; know nothing about them. 

To the 8th question the witness says: I don’t know now that I 
ever had any information or knowledge about the issue of these 
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} f. aw —S ee oe = 4 


MISSOURI, VS. WILLIAM HILL. 217 


bonds by the justice or clerk of the county court, nor did I 
know that they were issued to aid in the construction of a railroad 
or to pay for stock unless it was so stated on the face of the 
345 bond. I presume l read the bonds and that I knew what 
was stated on their face. I can’t tell now anything more 
about it. | 
9th Ans. To the 9th question the witness says: I knew nothing 
of nor had I heard anything whatever, when [ bo’t them, of any 
litigation about the bonds nor since until thismoment. I never be- 
fore heard of Mr. Mety nor of any injunction or restraining order. 
10 Ans. To the 10th question the witness says: I have never 
had any information uuatil this moment about any litigation what- 
ever relative —- or touching these bonds. 
11 Ans. To the 11th question the witness says: I know nothing 
of the matters asked for or about in the 11th question. 
12th Ans. I know nothing about it, nor did I ever hear of it be- 
fore. 
13th Ans. To the 13th question the witness says: I know nothing 
of it; never heard of it or about it. 
14th Ans. To the 14th question the witness says: I have no rec- 
ollection now of any conversation or consultation with anybody 
about them. 
15th Ans. To the 15th question the witness says: I know nothing 
of it, nor did I ever know anything of it. 
16th Ans. To the 16th question the witness says: I owned one 
share in the Iowa R’y Contracting Company ; don’t know how long 
I owned it; lost all I paid for it; it was a dead loss to me. 
17th Ans. To the 17th question the witness says: I have already 
told all I know about the matter in my answer to the 2d interroga- 
tory. 
346 18th Ans. To the 18th question the witness says: I know 
nothing about it. 
19th Ans. To the 19th question the witness says: I know nothing 
about it; never did. 
20th Ans. To the 20th question the witness says: I know nothing 
about it; have nothing printed or written on the subject; I never 


knew anything about it. 
OSCAR TOWNSEND. 


I, Elgin A. Angell, of Cleveland, Ohio, a commissioner appointed 
by the circuit court of the United States for the eastern district of 
Missouri to take the testimony of Oscar Townsend, of Cleveland, 
Ohio, to be read in evidence on the part of the defendant in a cause 
pending in the said court, in which William Hill is plaintiff and the 
County of Scotland, in the State of Missouri, is defendant, do hereby 
certify that on the 14th day of September, 1885, at 4 o'clock in the 
afternoon, I did cause to be and appear before me, at my office, No. 
47, Mercantile National Bank building, Cleveland, Ohio, and that 
thereupon I did first administer an oath tothe said Oscar Townsend 
and he did swear that he would tell the truth, the whole truth, and 
nothing but the truth in the said matter; and thereupon the said 
28—538 
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witness was by me examined duly upon the interrogatories'set forth 
in the said commission, and the said answers to the same were by 
me reduced to writing in the presence of the witness; and thereupoi 
the said answers of the said witness were by me read to him and 
were by him subscribed in my presence. 

Witness my hand and official seal, at Cleveland, Ohio, this 14th 
day of September, in the year 1585. 

[SEAL. ] ELGIN A. ANGELL, 
Commissioner and Notary Public for the County of 
Cuyahoga, in the State of Ohio. 


347 Deposition of William H. Gebhard. 


Interrogatories. 


Interrogatories to be administered to each of the following persons: 
Andrus B. Stone and William H. Gebhard, both of the city of 
New York, State of New York, witnesses to be produced, sworn, 
and examined under and by virtue of the annexed commission, 
before Edwin F. Corey, the commissioner therein named, in a cer- 
tain cause pending in the circuit court of the United States for 
the eastern district of Missouri, wherein William Hill is plaintiff 
and the County of Scotland, in the State of Missouri, is defendant, 
on the part of said plaintiff. 


Ist. What is your name, age, and residence? 
2nd. Were you ever the owner of any bonds dated September Ist, 
1870, issued by Scotland County, Missouri, to the Missouri, lowa and 
Nebraska Railway Company and of the denomination of one thou- 
sand dollars each ? . : 
ord. If in answer to the second interrogatory you say you were 
the owner of such bonds, then state further when you became such 
owner; what were the numbers of such bonds owned by you ; 
whether said bonds had attached to them all unmatured coupons; 
what you paid for said bonds; whether you have disposed of said 
bonds and coupons; and, if disposed of, state to whom, where the 
purchaser resides, and what you received for them ; if any coupons 
have been sued on, state circumstances placing them in suit, 
348 the numbers of such coupons and numbers of bonds from 
which detached. 
4th. At the time of purchasing said bonds, if you say you did 
— some of them, did you know or had you ever heard that 
avi J. Wagner and other tax-payers of Scotland county had 
brought suit in the circuit court of Scotland county or elsewhere 
against the justices of the county court of Scotland county, the treas- 
urer of said county, the Missouri, lowa and Nebraska Railway Com- 
pany, and Charles Mety or either of them, the object and purpose 
of which was to enjoin Mety from delivering the bonds to the rail- 
road company and to have them declared void and cancelled for 
want of authority in the county to subscribe to the stock of said rail- 


. 


road company or for any other purpose ? 
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5th. At the time of purchasing said bonds, if you say you did 
purchase some of them, did you know or have any reason to know 
that said bonds or any of them were illegally or fraudulently issued ? 

BAKER & HUGHES, anp 
JOHN H. OVERALL, 
Att’ys for PU ff. 

A copy. 

Attest : A. P. SELBY, Clerk. 


Cross-Interrogatories. 


In the Circuit Court of the United States, for the Eastern District of 


Missouri. 
WiiuraM Hitt, Plaintiff, } 
vs. Nos. 1153 and 1287. 
Tue County oF SCOTLAND, IN THE STATE OF Consolidated. 
Missour!, Defendant. 


349  Cross-interrogatories to be administered to Andrus B. Stone 

and Wm. H. Gebhard, of the city of New York, county of 
, State of New York, a witness- to be produced, sworn, and ex- 
amined under and by the virtue of the annexed commission, before 
Edwin F. Corey, the commissioner therein. named, in a certain 
cause depending in the circuit court of the United States for the 
eastern district of Missouri, wherein William Hill is plaintiff and 
the county of Scotland, in the State of Missouri, is defendant, on 
the part of said defendant 


Cross-interrogatory No. 1. State whether or not you ever owned 
either of the bonds or coupons described in the above-entitled suit, 
viz., bonds, each for the sum of one thousand dollars, numbered from 
1 to 200, inclusive, with interest coupons annexed, purporting to have 
been made by the county of Scotland, in the State of Missouri, to 
the Missouri, Iowa and Nebraska Railway Company, dated Septem- 
ber 1, 1870, countersigned and delivered September 20 and Decem- 
ber 11, 1871, payable twenty-five years thereafter, with interest 
thereon at the rate of eight per cent. per annum, or either of the 
coupons originally annexed thereto, each for the sum of eighty dol- 
lars; if so, designate the numbers and amountof such bonds or cou- 
pons you may have owned or held. State when, where, from whom, 
and for what consideration you received same, and whether or not 
you still own same and what induced you to become a holder thereof. 

Cross-interrogatory 2. If, having owned either of the aforesaid 
bonds or coupons, you ever sold same, state where, when, how, to 

to whom, and for what consideration you sold same, the num- 
350 bers of bonds or coupons and amount thus sold, and what was 

said by those concerned in said transaction and who was pres- 
ent at such sale, if any was made. 

Cross-interrogatory 3. State wliether or not you are in anywise a 
party in interest to the prosecution of the above-entitled cause; if 
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so, state the nature of your interest—whether you have employed 
counsel or authorized the employment of counsel therein or are to 
receive any benefit therefrom ; if so, what benefit. 

Cross-interrogatory 4. State whether or not you know the plain- 
tiff or have ever made any arrangement with him or his agents for 
the prosecution of this action; if so, describe same, stating when, 
where, and how such arrangement was made. 

Cross-interrogatory 5. Have you written or received or signed 
any letters or papers, bonds or contracts, concerning aforesaid suit 
or concerning the bonds or coupons therein described or sued on? 
If so, file copies thereof; if lost, state how, when, and where the loss 
occurred, and state contents of lost paper. 

Cross-interrogatory 6. If you now own or hold or ever did own or 
hold either of the bonds or coupons described in the second inter- 
rogatory state whether or not, when you became the owner or holder 


thereof, you had been informed of or had inspected any record of. 


the county court of Scotland county, in the State of Missouri, touch- 
ing or concerning any subscription to the capital stock of the Mis- 
souri, lowa and Nebraska Railway Company or touching or con- 
cerning the issue or delivery of either of said bonds or coupons 

described in the second interrogatory ; if so, state the time 
351 you received said information and the name of the person 

who informed you, and all you know about said orders, 
their dates and contents. | 

Cross-interrogatory 7. State whether or not, at the time you be- 
‘ame the owner or holder of either of said bonds or coupons 
described in the second interrogatory, you knew that either of said 
bonds had been issued or delivered by certain persons, purporting 
to act as president or presiding justice and clerk of the county court 
of Scotland county, to aid in the construction of any railroad or to 
pay for stock in any company organized under the general corpora- 
tion law or general-railroad law of the State of Missouri, adopted in 
revised statutes of Missouri of 1865; if so, designate the name of 
such corporation and state all the facts connected therewith of 
which you then had knowledge. 

Cross-interrogatory 8. If you hold or ever held either of the bonds 
or coupons described in the second interrogatory state whether or 
not, at the time you became holder of said bonds or coupons or 
of either of same, you had in any manner been informed of the fact 
that any suit was pending concerning same or any application for 
injunction had been made, or that a restraining order by the circuit 
court of Scotland county had been granted, restraining Charles 
Mety from delivering said bonds to the Missouri, lowa and Ne- 
braska Railway Company, its officers or agents, or to any other 
erson or corporation, or that any order of any State court had 
stom made concerning same; if so, state when, where, how, and 
from whom you received such information and the nature of sueh 
information, answering each of said subdivisions of the question. 

Cross-interrogatory 9. State whether or not you ever heard 
oo2  orin any manner knew of the pendency of a certain suit 
instituted by Levi J. Wagner and others against the Mis- 
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souri, lowa and Nebraska Railway Company and the county court, 
county judges, and county treasurer of Scotland county, in the 
State of Missouri, on or about the 11th day of September, 1871, in 
the circuit court of Scotland county, Mo., and thence carried by 
change of venue to the circuit court of Shelby county, Mo., in 
which suit was ultimately rendered a decree that each of the, 200 
bonds and coupons purporting to have been issued by Scotland 
county to the Missouri, lowa and Nebraska Railway Company 
should be delivered up and cancelled; if so, state low, when, and 
where you learned of the institution of said suit. 
Cross-interrogatory 10. State whether or not you know of any fact 
showing or tending to show that either William Hill, Henry Hill, 
Osman C. Du Sonchet, Thomas B. Hill, George 8. Knox, Emily 
Knox, James B. Dodge, Charles H. Mellen, John Walker, Edward 
Manning, F. M. Drake, Benjamin 8. Smith, James Fitzhenry, F. T. 
Hughes, A. J. Baker, Zeno Secor, Wm. H. Gebhardt, John K. Find- 
lay, Samuel A. Gaylord, James B. Dean, N. B. Stone, James Flag- 
erty, James Tobey, or Tobey & Co., or any other individual or cor- 
orate body, who ever received, held, or owned either of the two 
Ronde’ bonds or annexed coupons purporting to have been issued 
by Scotland county to the Missouri, lowa and Nebraska Railway 
Company, had at any time actual notice of the pendency of a certain 
suit instituted by Levi J. Wagner and others against Charles Mety, 
the Missouri, lowa and Nebraska Railway Company, and the county 
court and county treasurer of Scotland county, in the State of Mis- 
souri, on the 11th day of September, A. D. 1871, in the circuit court 
of Scotland county aforesaid, and thence carried by change 
353 of venue to the circuit court of Shelby county, in the State of 
Missouri, wherein a decree was ultimately made that each of 
the aforesaid two hundred bonds and all coupons thereto pertainin 
were null and void and should be delivered up for saneullatienenal 
the county court of Scotland county enjoined from paying same; if 
so, state separately, with great care and elaboration, the name or 
names of each of said persons, all the circumstances known to you 
affecting each of them with actual notice of the pendency of said 
suit, the number of any bond or coupon which he took or received 
with such actual notice, the name of the individual or corporate body 
from whom same was received, the consideration, if any, given there- 
for, the time and place of such transaction, and any other facts which 
you may know and deem pertinent in response to this interrogatory. 
Cross-interrogatory 11. State whether or not you were ever ad- 
vised or informed that said Missouri, lowa and Nebraska Railway 
Company, or the Iowa Railway Contracting Company, or any indi- 
vidual or corporation executed any indemnifying bond or bonds to 


‘Charles Mety in order to secure the delivery of said bonds or cou- 


pons described in the second interrogatory or either of same ; if so, 
fully describe said bond or bonds; state when, how, where and from 
whom you received said information, and also whether you joined 
in the execution of such bond or bonds or authorized the execution 
thereof or either of same. 

Cross-interrogatory 12. State whether or not you were ever ad- 
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vised or informed that the bonds or coupons in the second interrog- 

atory described (or either of same) were executed and delivered 
354 without any election having been previously ordered or held 

in said county of Scotland, in the State of Missouri, for the 
purpose of obtaining the sanction, either of the tax-payers of said 
county, of the resident voters of said county, or of two-thirds of the 
qualified voters of said county, to any subscription of stock to the 
Missouri, lowa and Nebraska Railway Company, or any issue of 
bonds in payment of subscription of said stock; if so, state when, 
how, where, and from whom you obtained said information. 

Cross-interrogatory 13. State whether or not before becoming the 
holder of either or all of said bonds or coupons in the second inter- 
rogatory described you consulted or conversed with any person 
concerning the said bonds or coupons. If so, state all the facts con- 
nected with such conversation. 

Cross-interrogatory 14. State whether or not at any time you have 
ever directly or indirectly offered or paid or caused to be offered or 
paid or known to have been offered or paid to any authorized officer, 
agent, or other person acting for or in anywise representing said 
county of Scotland, in the State of Missouri, any money or other val- 
uable consideration in order to induce such authorized officer, agent, 
or other person to violate any obligation upon him imposed or to 
betray any trust to him confided touching or concerning the alleged 
subscription of said county to the capital stock of the Missouri, Iowa 
and Nebraska Railway Company, or the alleged issue or delivering 
either or all of the bonds or coupons described in the second inter- 

rogatory or any litigation arising out of said transaction. If 
355 so, state with great accuracy and fullness of detail all the facts 

within your knowledge as to how, when, where, or why any 
such peculiar or covinous transaction occurred. : 

Cross-interrogatory 15. State whether or not you ever have been 
or are now connected with or interested in a corporation styled the 
Missouri, lowa and Nebraska Railroad Company or a corporation 
or association styled lowa Railroad Contracting Company. If so, 
detail the date, duration, and nature of such connection or associa- 
tion. 

Cross-interrogatory 16. State whether or not the aforesaid Missouri, 
Iowa and Nebraska Railway Company or the Iowa Railroad or Rail- 
way Contracting Company ever held or now hold any interest in the 
bonds or coupons involved in this suit and described in the second 
interrogatory. Ifso, state the numbers of said bonds or coupons, 
the manner in which they were acquired, and when, how, and in 
what manner and upon what conditions, and for what, if any, con- 
sideration they left the control of said companies or corporations or 
either of the same and to whom they were delivered. 

Cross-interrogatory 17. State whether or not either the Missouri, 
Iowa and Nebraska Railway Company or the Iowa Railroad or Rail- 
way Contracting Company is interested in any manner in the event 
of this suit. If so, describe accurately the nature of such interest, 
and if such interest is described in writing, file herewith a copy of 
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such writing, or if such writing be lost, describe the circum- 

356 stances attending such loss and detail contents of such writing. 

Cross-interrogatory 18. State whether or not you know of 

any permanent route adopted by the railroad company designated 

as the Alexandria and Nebraska City Railroad Company prior to 

1870; if so, carefully describe said route. If you have any written 

or printed matter relating to the adoption of such route, file same 

as an exhibit herein; if not under your control, describe contents 
of such matter. 

Cross-interrogatory 19. State whether or not you know of any con- 
solidation made between the company designated as the Alexandria 
and Nebraska Railroad Company and any railway company of Iowa 
prior to the year 1870; if so, describe same; and if you have under 
your control any written ur printed evidence of such consolidation, 
produce same and file it as an exhibit herein. 

HENRY A. CUNNINGHAM, 
Att'y for Defendant. 

A copy. 

Attest : A. P. SELBY, Clerk. 


357 Commission. 


Unitep States oF AMERICA, 
Eastern District of Missouri, 


The President of the United States of America to Edwin F. Corey, 
of New York city, N. Y., Greeting : 


Know ye that we, in confidence of your prudence and fidelity, do 
by these presents authorize you to cause to come before you, to be 
examined as witnesses in a cause pending in our circuit court of 
the United States for the eastern district of Missouri, wherein Wil- 
liam Hill is plaintiff and Scotland County is defendant, all and every 
such person named in the interrogatories hereto attached, and at 
such time and place as shall be named by you for that purpose; and 
we command you to examine all and every such person upon his 
oath or solemn affirmation first made or taken before you to testify 
the whole truth touching his knowledge of anything relating to the 
said matter in controversy between the said parties, and that you 
do take such his examination and reduce the same to writing. 
When you shall have so taken his examination you are to cause 
the witness to sign the same, and to that and each examination, at 
the foot thereof, you are to append your certificate, setting forth the 
facts that the examination was subscribed and sworn to or affirmed 
by the witness and the day, as well as between what hours of the 
day, on which it was done, as also the place of residence of the wit- 
ness, if known to you. Should any paper or exhibit be produced or 
proven or referred to by the witness you are to describe the same in 


his examination, or cause it to be so marked by him as to establish 


its identity and attach the same to his examination, and you will 
return the same and all exhibits produced to you, annexed hereto, 
carefully closed up and under your seal, directed to the clerk of the 
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circuit court of the United States for the eastern district of Missouri, 
with the names of the said parties litigant endorsed thereon, with 
all convenient speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 8th day of September, A. 
D. eighteen hundred and eighty-five. Issued at office, in the city of 
St. Louis, in said district, under the seal of said court, the day and 
year last aforesaid. : 

[SEAL. ] : A. P. SELBY, 
Clerk of said Court. 


[Endorsed :] No-. 1153 & 1287. United States circuit court, east- 
ern district of Missouri. William Hill vs. Scotland County. Com- 
mission to Edwin F. Corey, No. 54 Wall St., New York city, to take 
depositions on the part of the plaintiff in the above-entitled case. 
Returned and filed the — day of , 188-. , clerk. 


358 The deposition of William H. Gebhard, a witness produced, 
sworn, and examined on the eighteenth day of Septem- 
ber, A. D. 1885, between the hours of nine o’clock in the forenoon 
and five o’clock in the afternoon of that day, at the office of Edwin 
F. Corey, No. 54 Wall street, in the city, county, and State of New 
York, pursuant to the annexed commission and interrogatories and 
cross-interrogatories thereto annexed, before me, Edwin F. Corey, the 
commissioner in said commission named, in a certain cause now 
depending in the circuit court of the United States for the eastern 
district of Missouri between William Hill, plaintiff, and Scotland 
County, defendant, on the part of the plaintiff. 


The said WiiitaMm H. Gesnarp, of lawful age, being by me duly 
cautioned and solemnly sworn to testify the truth, the whole truth, 
and nothing but the truth touching his knowledge of anything re- 
lating to the said matter in controversy between the said parties, 
and being examined upon the interrogatories to him propounded 
and hereto annexed, did depose and say: 


Answers to Interrogatories. 


In answer to interrogatory Ist. William Henry Gebhard; I am 
about 58 years of age, and reside in the city of New York. 

In answer to interrogatory 2d. Yes. 

In answer to interrogatory 3d. I became such owner on or about the 
lst of November, 187]. The bonds were numbered 13, 14, 15, 100, 
196, 197, 198, 199, and 200. All of the unmatured coupons were at- 
tached to said bonds when I became their owner. I paid fifty per 

cent. of the face value of said bonds in cash or $4,500 for the 
309 nine bonds. I did sell the said nine bonds to the First Na- 

tional Bank of Warsaw, Illinois, at Warsaw, I)linois, and ‘re- 
ceived $12,000 in cash in pavment therefor. I did send some 
coupons to the First National Bank of Warsaw, Illinois, to enforce 
their payment. I think the coupons sent by me were numbers 3, 
4, 5, and 6 off of each of the nine bonds before named. 
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In answer to interrogatory 4. No; I never heard of the matters 
enquired about; otherwise I would not have purchased the bonds at 
any price. 

In answer to interrogatory 5th. No; I knew nothing about it. 


Answers to Oross-Interrogatories. 


In answer to cross-interrogatory Ist. Yes; I did own bonds 
numbers 13, 14 (E. F. C.), 15, 100, 196, 197, 198, and 199, and 200 
of those described, with the coupons attached in fullon each. [| 
purchased them about November Ist, 1871, in the city of New York, 
from the Iowa Railroad Contracting Company, and paid them as 
consideration fifty per cent. of the face value of the bonds, or $4,500. 
I am not now the owner of any of said bonds. I purchased them 
because I thought them to be a good investment. 

In answer to cross-interrogatory 2nd. I did sell the same in War- 
saw, Illinois, by letter, I being here in New York. I sold them 
about March 16th, 1883, to the Ist National Bank of Warsaw, IIli- 
nois. I sold all of the nine bonds which I have before described, 
amounting to nine thousand dollars, with the coupons annexed, and 
received a sight draft on New York for twelve thousand dollars in 
payment therefor, which draft was paid. I don’t know what was 

said at the time. No one could have been present, as the 
360 transaction was negotiated entirely by letters and telegrams 

between the Ist National Bank, at Warsaw, Illinois, and my- 
self, in New York. : 

In answer to cross-interrogatory 3d. I am not in anywise a party 
in interest; my sale of the bonds was absolute and all my interest 
in them ceased at the time of their sale. 

In answer to cross-interrogatory 4th. I do not know positively who 
the plaintiff is, but suppose it is Mr. William Hill, of Warsaw, Iili- 
nois, who is president of the Ist National Bank of Warsaw. I am 
acquainted with him. I have no arrangement with him or his 
agents and never made any arrangement with him or them, or any 
interest whatsoever in the prosecution of a suit or suits against Scot- 
land county. 

In answer to cross interrogatory 5th. I have not. 

In answer to cross-interrogatory 6th. I never received any infor- 
mation relative to the matters enquired about, nor did I ever in- 
spect any record whatever relative to said bonds. 

In answer to cross-interrogatory 7th. All that I knew was ina 
general way that the bonds purchased by me were fora subscrip- 
tion to induce the lowa Railroad Contracting Company to build a 
railroad to benefit Scotland county. 

In answer to cross-interrogatory 8th. No; I did not have such 
information. 

In answer to cross-interrogatory 9th. No; I never heard of such 

a suit. 
361 In answer to cross-interrogatory 10th. No; I do not know 
anything about this matter. : 
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In answer to cross-interrogatory 11th. No; I was never so advised 
or informed. 

In answer to cross-interrogatory 12th. No; I was never so advised. 

In answer to cross-interrogatory 13th. I can’t recollect that I con- 
sulted or conversed with any person except the officers of the Iowa 
Railroad Contracting Company, who, if I recollect rightly, askea 
ie to invest in those bonds. 7 

In answer to cross-interrogatory 14th. To all the queries contained 
in this interrogatory I answer, No. 

In answer to cross-interrogatory 15th. I was a stockholder in the 
Missouri, lowa and Nebraska Railway Company. I cannot now fix 
the date that [ became a stockholder therein. I was also a stock- 
holder of the lowa Railroad Contracting Company. I think I was 
one of the many unfortunate original subscribers to that company, 
but I do not remember the date. 1 sold out my stock to the Wabash, 
St. Louis & Pacific Railroad Company, if I recollect rightly. 

In answer to cross-interrogatory 16. The lowa Railroad Contract- 
ing Company must have had an interest in the bonds owned by me, 
as | purchased them from that company; what that interest was I 
do not know, nor dol know whether or not they now have an interest 
in the bonds and coupons involved in this suit. 

In answer to cross-interrogatory 17th. I am under the impression 

that both of the companies have died a natural death. I do 
362 not believe that they or either of them or their survivors 
have any interest in the suit, if either of them still exist. 

In answer to cross-interrogatory 18th. 1 do not know anything 
about this matter. 

In answer to cross-interrogatory 19th. No; I do not know any- 
thing about that matter. 


WILLIAM H. GEBHARD. 


Subscribed and sworn to before me on the day, at the place, and 
within the hours first aforesaid. 
EDWIN .F. COREY, 


Commissioner. 


Unitep STATES OF AMERICA. 


SraTeE oF New York, ) ees 
City & County of New York, | ~° 


I, Edwin F. Corey, the commissioner named in the annexed com- 
mission issued out of the clerk’s office of the circuit court of the 
United States for the eastern district of Missouri, do hereby certify 
that, in pursuance of said commission and of the interrogatories 
thereto annexed, came before me at my office, No. 54 Wall street, 
in the city, county, and State of New York, William H. Gebhard, 
who was by me cautioned and sworn to testify the truth, the wlrole 
truth, and nothing but the truth touching the matters in contro- 
versy aforesaid, and, in answer to the several interrogatories and 
cross-interrogatories propounded to him; that he was examined 
upon said interrogatories and cross-interrogatoriess and his depo- 
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sition reduced to writing by me and subscribed and sworn to by him 
in my presence on the day, between the hours, and at the place in 
that behalf first aforesaid, and his said deposition is now herewith 
returned. 
363 I further certify that said William H. Gebhard is a resident 
of the city, county, and State of New York. 
riven at said city, county, and State of New York this 18th day 
of September, A. D. 1585. 
EDWIN F. COREY, [seat.] 


Commissioner. 


Pending the reading of the deposition of William H. Gebhart the 
court said : 

As to the question of numbers, perhaps it is necessary to keep an 
account of these. The jury may as well understand the strain of 
this case may be whether the party suing here had notice, and there- 
fore, as you trace this matter, you may put a double cross on your 
list there to show that those bonds came to him without notice. 

Mr. Overatt: The bonds of Stone and Griffin are 1, 2,3, 86, 145, 
146, 147. Mr. Hough testified as to bonds 25, 26, 27, 158, 159, 160, 
161, 162, and 89. Mr. Gebhart testifies as to 151, 196, 197, 198, 199, 
and 200. 

The deposition of Edward C. Kirk was thea read, and the follow- 
ing bonds were tallied by the juror: 10, 11, 12, 88, 85, 138, 139, 140, 
141, 142, 56, 57, 93, 178, 179, 16, 17, 18, 63, 64, 65, 66, 67, 68, 69, 70, 
81, 82, 187, 188, 189, 190, 97, 98, 29, 30, 31, 178, 174, 175, 176, 92, 4, 
5, 6, 90, 163, 164, 165, 166, 167. 

Mr. Overaict: We have taken the deposition of the other member 
of the firm of 8S. H. Toby & Co. He testified to substantially the 
same facts. 

Mr. CUNNINGHAM: Certainly; it is not necessary to read it. 
364 Mr. OverRALL: We will consider the deposition as being 
read. 
Deposition of Edward C. Kirk. 


Interrogatories. 


Interrogatories to be administered to each of the following persons: 
Edward C. Kirk and Salathial Tobey, both of the city of New 
York, State of New York, witnesses to be produced, sworn, and 
examined under and by virtue of the annexed commission, before 
Edwin F. Corey, the commissioner therein named, in a certain 
cause pending in the cireuit court of the United States for the 
eastern district of Missouri, wherein William Hill is plaintiff 
and the County of Scotland, in the State of Missouri, is defendant, 
on the part of said plaintiff. 


€ 


Ist. What is your name, age, residence? And, if a member ofa 
firm, give name of firm and names of members thereof. 

2nd. Were you ever a member of the firm of S. H. Tobey & Co., 
bond brokers in New York city ? 

3d. Did you or said firm of S. H. Tobey & Co. ever purchase any 
bonds dated September Ist, 1870, issued by Scotland county, Mis- 
souri, to the Missouri, lowa and Nebraska Railroad Company, and 


228 THE COUNTY OF SCOTLAND, IN THE STATE OF 


of the denomination of one thousand dollars each? If your answer 
to this interrogatory is yes, then state how many bonds you or said 
firm bought, the numbers thereof, when they were purchased, of 
whom purchased, and at what price. 
4th. If your answer to fourth interrogatory is that you or 
365 said firm did during said period purchase such bonds, 
state what you or it did with them; and, if you or it sold 
them, to whom they were sold, at what price, and where the pur- 
chasers resided. 
5th. At the time of purchasing said bonds, if you say. that same 
were purchased by you or said firm of S. H. Tobey & Co., had you 
or any member of said firm, to your knowledge, ever heard that Levi 
J. Wagner and other tax-payers of Scotland county had brought 
suit in the circuit court of Scotland county or elsewhere against the 
justices of the county court of Scotland county, the treasurer of said 
county, the Missouri, lowa and Nebraska Railway Company, and 
Charles Mety, or either of them, the object and purpose of which 
was to enjoin Mety from delivering the bonds to the railway com- 
pany and to have them declared void and cancelled for want of 
authority in the county to subscribe to the stock of said railroad 
company or for any other purpose ? 
6th. At the time of purchasing said bonds, if you say they were 
purchased by you or said firm of S. H. Tobey & Co., did you know 
or have any reason to know that said bonds or any of them were 
illegally or fraudulently issued ? 
7th. Give names of members of firm of S. H. Tobey & Co. 
BAKER & HUGHES anp 
JOHN H. OVERALL, 
Att’ys for PU ff. 


A copy. 
Attest: A. P. SELBY, Clerk. 
366 Cross-Interrogatories. 
In the Circuit Court of the United States for the Eastern District of 
Missouri. . 
WitiiAM Hixt, Plaintiff, 
vs. Nos. 1153 and 1287. 


THe County OF SCOTLAND, IN THE STATE OF Consolidated. 
Missourt, Defendant. 


Cross-interrogatories to be administered to Edward C. Kirk and 
Salathial Tobey, of the city of New York, county of , State of 
New York, a witness to be produced, sworn, and examined, under 
and by virtue of the annexed commission, before Edwin F. Corey, 
the commissioner therein named in a certain cause depending in 
the circuit court of the United States for the eastern district of 
Missouri, wherein William Hill is plaintiff and the County’ of 
Scotland, in the State of Missouri, is defendant, on the part of said 
defendant. 


Cross-interrogatory No. 1. State whether or not you ever owned 
either of the bonds or coupons described in the above-entitled suit, 


: 
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viz., bonds, each for the sum of one thousand dollars, numbered 
from 1 to 200, inclusive, with interest coupons annexed, purporting 
to have been made by the county of Scotland, in the State of Mis- 
souri, to the Missouri, lowa and Nebraska Railway Company, dated 
September 1, 1870, countersigned and delivered September 20 and 
December 11, 1871, payable twenty-five years thereafter, with inter- 
est thereon at the rate of eight per cent. per annum, or either of the 
coupons originally annexed thereto, each for the sum of eighty dol- 
lars; if so, designate the numbers and amount of such bonds or 

coupons you may have owned or held; state when, where, 
367 from whom, and for what consideration you received same 

and whether or not you still own same and what induced 
you to become a holder thereof. 

Cross-interrogatory 2. If, having owned either of the aforesaid 
bonds or coupons, you ever sold same, state where, when, how, to 
whom, and for what consideration you sold same, the numbers of 
bonds or coupons and amount thus sold, and what was said by those 
concerned in said transaction and who was present at such sale, if 
any was made. 

Cross-interrogatory 3. State whether or not you are in anywise a 
party in interest to the prosecution of the above-entitled cause; if 
so, state the nature of your interest, whether you have employed 
counsel or authorized the employment of counsel therein, or are to 
receive any benefit therefrom ; if so, what benefit. 

Cross-interrogatory 4. State whether or not you know the plaintiff 
or have ever made any arrangement with him or his agents for the 
prosecution of this action ; if so, describe same, stating when, where, 
and how such arrangement was made. 

Cross-interrogatory 5. Have you written or received or signed any 
letters or papers, bonds or contracts, concerning aforesaid suit or con- 
cerning the bonds or coupons therein described or sued on? If so, 
file copies thereof; if lost, state how, when, and where the loss oc- 
curred and state contents of lost paper. 

Cross-interrogatory 6. If you now own or hold or ever did own or 
hold either of the bonds or coupons described in the second inter- 
rogatory, state whether or not, when you became the owner or holder 

thereof, you had been informed of or had inspected any record 
368 of the county court of Scotland county, in the State of Mis- 

souri, touching or concerning any subscription to the capital 
stock of the Missouri, lowa and Nebraska Railway Company or 
touching or concerning the issue or delivery of either of said bonds or 
coupons described in the second interrogatory ; if so,state the time you 
received said information and the name of the person who informed 
you and all you know about said orders, their dates and contents. 

Cross-interrogatory 7. State whether or not at the time you be- 
came the owner or holder of either of said bonds or coupons de- 
scribed in the second interrogatory you knew that either of said 
bonds had been issued or delivered by certain persons, purporting 
to act as president or presiding justice and clerk of the county court 
of Scotland county, to aid in the construction of any railroad or to 
pay for stock in any company organized under the general corpora- 
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tion law or general railroad law of the State of Missouri, adopted 
in Revised Statutes of Missouri of 1865; if so, designate the name 
of such corporation and state all the facts connected therewith of which 
you then had knowledge. 

Cross-interrogatory 8. If you hold or ever held either of the bonds 
or coupons described in the second interrogatory, state whether or 
not at the time you became holder of said bonds or coupons or 
either of same you had in any manner been informed of the fact 
that any suit was pending concerning same or any application for 
injunction had been made, or that a restraining order by the circuit 
court of Scotland county had been granted restraining Charles 
Mety from delivering said bonds to the Missouri, lowa and Ne- 
braska Railway Company, its officers or agents, or to any other per- 
son or corporation, or that any order of any State court had been 

made concerning the same; if so, state when, where, how, 
369 and from whom you received such information and the 

nature of such information, answering each of said subdivis- 
ions of the question. 

Cross-interrogatory 9. State whether or not you ever heard or in 
any manner knew of the pendency of a certain suit instituted by 
Levi J. Wagner and others against the Missouri, lowa and Nebraska 
Railway Company and the county court, county judges, and county 
treasurer of Scotland county, in the State of Missouri, on or about 
the 11th day of September, 1871, in the circuit court of Scotland 
county, Mo., and then carried by change of venue to the circuit 
court of Shelby county, Mo., in which suit was ultimately rendered 
a decree that each of the 200 bonds and coupons purporting to have 
been issued by Scotland county to the Missouri, lowa and Nebraska 
Railway Company should be delivered up and cancelled; if so, 
state how, when, and where you learned of the institution or pend- 
ency of said suit. 

Cross-interrogatory 10. State whether or not you know of any fact 
showing or tending to show that either William Hill, Henry Hill, Os- 
man ©. Du Sonchet, Thomas B. Hill, George 8S. Knox, Emily Knox, 
James B. Dodge, Charles H. Mellen, John Walker, Edward Man- 
ning, F. M. Drake, Benjamin S. Smith, James Fitzhenry, F. T. 
Hughes, A. J. Baker, Zeno Secor, Wm. H. Gebhardt, John K. Find- 
lay, Samuel A. Gaylord, James B. Dean, N. B. Stone, James Flagerty, 
James Tobey, or Tobey & Co., or any other individual or corporate 
body who ever received, held, or owned either of the two hundred 
bonds or annexed coupons purporting to have been issued by Scot- 
land county to the Missouri, Iowa and Nebraska Railway Company 

had at any time actual notice of the pendency of a certain 
370 suit instituted by Levi J. Wagner and others against Charles 

Mety, the Missouri, lowa, and Nebraska Railway Company, 
and the county court and county treasurer of Scotland county, in 
the State of Missouri, on the 11th day of September, A. D. 1871, tn 
the circuit court of Scotland county aforesaid, and thence carried by 
change of venue to the circuit court of Shelby county, in the State 
of Missouri, wherein a decree was ultimately made that each of the 
aforesaid two hundred bonds and all coupons thereto pertaining 
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were null and void and should be delivered up for cancellation and 
the county court of Scotland county enjoined from paying same; 
if so, state separately, with great care and elaboration, the name or 
names of each of said persons; all the circumstances known to you 
affecting each of them, with actual notice of the pendency of said 
suit; the number of any bond or coupon which he took or received 
with such actual notice; the name of the individual or corporate 
body from whom same was received ; the consideration, if any, given 
therefor; the time and place of such transaction, and any other 
facts which you may know and deem pertinent in response to this 
interrogatory. 

Cross-interrogatory 11. State whether or not you were ever ad- 
vised or informed that said Missouri, lowa, and Nebraska Railway 
Company or the Iowa Railway Contracting Company or any in- 
dividual or corporation executed any indemnifying bond or bonds to 
Charles Mety in order to secure the delivery of said bonds or cou- 
pons described in the second interrogatory or either of same; if so, 
fully describe said bond or bonds; state when, how, where, and from 

whom you received said information, and also whether you 
371 joined in the execution of such bond or bonds or authorized 
the execution thereof or either of same. 

Cross-interrogatory 12. State whether or not you were ever ad- 
vised or informed that the bonds or coupons in the second interroga- 
tory described (or either of same) were executed and delivered with- 
out any election having been previously ordered or held in said 
county of Scotland, in the State of Missouri, for the purpose of ob- 
taining the sanction either of the tax-payers of said county or of 
the resident voters of said county or of two-thirds of the qualified 
voters of said county to any subscription of stock to the Missouri, 
Iowa, and Nebraska Railway Company or any issue of bonds in 
payment of subscription of said stock ; if so, state when, how, where, 
and from whom you obtained said information. 

Cross-interrogatory 13. State whether or not, before becoming the 
holder of either or all of said bonds or coupons in the second inter- 
rogatory described, you consuited or conversed with any person con- 
cerning the said bonds or coupons; if so, state all the facts con- 
nected with such conversation. 

Cross-interrogatory 14. State whether or not at any time you have 
ever, directly or indirectly, offered or paid or caused to be offered or 
paid or known to have been offered or paid to any authorized 
officer, agent, or other person acting for or in anywise representing 
said county of Scotland, in the State of Missouri, any money or other 
valuable consideration in order to induce such authorized officer, 
agent, or other person to violate any obligation upon him imposed 
or to betray any trust to him confided touching or concerning the 
alleged subscription of said county to the capital stock of the Mis- 
sourl, lowa and Nebraska Railway Company or the alleged issue 
or delivering either or all of the bonds or coupons described in the 

second interrogatory or any litigation arising out of said 
372 transaction; if so, state with great accuracy and fullness of 
detail all the facts within your knowledge as to how, when, 
where, or why any such peculiar or covenous transaction occurred, 
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Cross-interrogatory 15. State whether or not you ever have been or 
now are connected with or interested in a corporation styled the Mis- 
souri, lowa and Nebraska Railway Company or a corporation or 
association styled Iowa Railroad Contracting Company ; if so, de- 
tail the dates, duration, and nature of such connection or association. 

Cross-interrogatory 16. State whether or not the aforesaid Missouri, 
— and Nebraska Railway Company or the Jowa Railroad or Rail- 

way Contracting Company ever held or now hold any interest in the 
bonds or coupons involved in this suit and described in the second 
interrogatory ; if so, state the nutnber of said bonds or coupons, the 
manner in which .they were acquired, and when, how, and in what 
manner and upon what conditions and for what, if any, considera- 
tion they left the control of said companies or corporations or either 
of same and to whom they were delivered. 

Cross-interrogatory 17. State whether or not either the Missouri, 
Iowa and Nebraska Railway Company or the Iowa Railroad or Rail- 
wav Contracting Company is interested in uny manner in the évent 
of this suit; if so, describe accurately the nature of such interest, 
and if such interest is described in writing file herewith a copy of 
such writing, or if such writing is lost describe the circumstances 
attending such loss, and detail contents of such writing. 

Cross-interrogatory 18. State whether or not you know any per- 

manent route adopted by the railroad company designated as 
373 the Alexandria and Nebraska City Railroad Company prior 

to 1870; if so, carefully describe said route; if you have 
any written or printed matter relating to the adoption of such route 
file sane as an exhibit herein; if not under your control, describe 
contents of such matter. 

Cross-interrogatory 19. State whether or not you know of any 
consolidation made between the company designated as the Alexan- 
dria and Nebraska Railroad Company and any railway company of 
Iowa prior to the year 1870; if so, describe same; and if you have 
under your control any written or printed evidence of such consoli- 
dation produce same and file it as an exhibit herein. 

HENRY A. CUNNINGHAM, 
Att’y for Defendant. 

A copy. 

Attest: A. P. SELBY, Clerk. 


374 Commission. 


UNITED STATES OF AMERICA, 
Eastern District of Missouri, oo 


The President of the United States of America to Edwin F. Corey, 
of New York city, N. Y., Greeting: 

Know ye that we,in confidence of your prudence and fidelity, do by 
these presents authorize you to cause to come before you to be exam- 
ined as witnesses in a cause pending in our circuit court of the United 
States for the eastern district of Missouri, wherein William Hill is 
plaintiff and Scotland County is defendant, all and every such per- 
son named in the interrogatories hereto attached, and at such time 
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and place as shall be named by you for that purpose; and we com- 
mand you to examine all and every such person, upon his oath or 
solemn affirmation first made or taken before you to testify the 
whole truth touching his knowledge of anything relating to the said 
matter in controversy between the said parties, and that you do take 
such his examination and reduce the same into writing. When 
you shall have so taken his examination you are to cause the witness 
to sign the same, and to that and each examination, at the foot 
thereof, you are to append your certificate, setting forth the facts that 
the examination was subscribed and sworn to or affirmed by the 
witness, and the day, as well as between what hours of the day, on 
which it was done, as also the place of residence of the witness, if 
known to you. Should any paper or exhibit be produced or proven 
or referred to by the witness you are to describe the same in his ex- 
amination, or cause it to be so marked by him as to establish its 
identity, and attach the same to his examination; and you will re- 
turn the same and all exhibits produced to you annexed hereto, care- 
fully closed up and under your seal, directed to the clerk of the cir- 
cuit court of the United States for the eastern district of Missouri, 
with the names of the said parties litigant endorsed thereon, with 
all convenient speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the Sth day of September, A. D. 
eighteen hundred and eighty-five. 

Issued at office, in the city of St. Louis, in said district, under the 
seal of said court, the day and year last aforesaid. 

[SEAL. ] A. P. SELBY, 
Clerk of said Court. 


[Endorsed :] Nos. 1153 & 1287. United States circuit court, east- 
ern district of Missouri. William Hill vs. Scotland Countv. Com- 
mission to Edwin F. Corey, No. 54 Wall St., New York city, to take 
depositions on the part of the plaintiff in the above-entitled case. 
Returned and filed the — day of , 188-. , clerk. 


375 The deposition of Edward C. Kirk, a witness produced, sworn, 
and examined on the nineteenth day of September, A. D. 
1885, between the hours of nine o’clock in the forenoon and five 
o’clock in the afternoon of that day, at the office of Edwin F. 
Corey, No. 54 Wall street, in the city, county, and State of New 
York, pursuant to the annexed commission and interrogatories 
and cross-interrogatories thereto annexed, before me, Edwin F. 
Corey, the commissioner in said commission named, in a certain 
cause now depending in the circuit court of the United States for 
the eastern district of Missouri, between William Hill, plaintiff, 
and Scotland County, defendant, on the part of the plaintiff. 


The said Epwarp C. Kirk, of lawful age, being by me duly 
cautioned and solemnly sworn to testify the truth, the whole truth, 
and nothing but the truth touching his knowledge of anything relat- 
ing to said matter in controversy between the said parties and being 
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examined upon the interrogatories and cross-interrogatories to him 
propounded and hereto annexed, did depose any say: 


Answers to Interrogatories. 


In answer to interrogatory Ist: Edward C. Kirk; fifty vears of 
age; I reside in New York; I am a member of the firm of Tobey & 
Kirk, composed of 8. H. Tobey and myself. 

In answer to interrogatory 2d: I was. 

In answer to interrogatory 3d: The firm of 8S. H. Tobey & Co. pur- 
chased Scotland county, Missouri bonds, issued to the Missouri, lowa 
and Nebraska Railroad Company, of the denomination of $1,000 

each, to the amount of sixty-one thousand dollars ($61,000). 
376 =©‘The bonds were numbers 10, 11, 12, 88, 153, 154, 155, 156, 157, 

30, 04, 32, 85, 138, 139, 140, 141, 142, 56, 57, 93, 178, 179, 16, 
17, 18, 63, 64, 65, 66, 67, 68, 69, 70, 55, 81, 82, 187, 188; 189, 190, 97, 
98, 20, 30, 51, 175, 174, 175, 176, 177, 92, 4, 5, 6, 90, 163, 164, 165, 
166, and 167. These purchases were made at different times from 
about the middle of November, 1875, to the latter part of October, 
1876, from sundry persons and at the ruling market prices. 

In answer to interrogatory 4th: We sold all of the bonds described 
to the First National Bank, of Warsaw, Illinois, at or about fifty per 
cent. 

In answer to interrogatory 5th: At the time of purchasing said 
bonds I had never heard, and I do not believe that any one connected 
with our firm had ever heard, that Levi J. Wagner and other tax- 
payers of Scotland county had brought any suit. I never heard of 
this or any other suit pending for the purpose of declaring said bonds 
void. In fact, [ never heard of any suit pending in the matter. 

In answer to interrogatory 6th: I did not. i 

In answer to interrogatory 7th: 8S. H. Tobey and E. C. Kirk. 


Answers to Cross-Interrogatories. 


In answer to cross-interrogatory Ist: In the capacity as bond and 
stock brokers and dealers my firm, of 8S. H. Tobey & Co., purchased 
and sold during the latter part of the year 1875, and up to about 
November, 1876, some sixty-one thousand dollars ($61,000) Scotland 
county, Missouri, 8 per cent. bonds with 1873 and subsequent coupons 
attached; the numbers of these bonds I have set forth in my answer 

to interrogatory 3d. These bonds were all purchased flat 
377 ~— for cash, at and through our office in this city, from divers 

persons. Neither myself nor my firm now own any of said 
bonds. The inducement to purchase them was that we hoped to 
receive more for them than we paid. 

In answer to cross-interrogatory 2d: My firm sold the bonds in 
Warsaw, Illinois, between November Ist, 1875, and November Ist, 
1876, by mail and telegraph, to the First National Bank of Warsaw 
for about fifty cents on the dollar cash on the delivery of the bonds. 
The numbers and amount of said bonds were as set forth in my 
answer to interrogatory 3d. I have no recollection of anything that 
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was said or who was present when any of the sales were made; de- 
liveries of the bonds were made through banks here. 

In answer to cross-interrogatory 3d: I have no interest whatever. 

In answer to cross-interrogatory 4th: I havea slight acquaintance 
with the plaintiff; I have never made any arrangement with him 
or his agents. 

In answer to cross-interrogatory 5th: No. 

In answer to cross-interrogatory 6th: No. 

In answer to cross-interrogatory 7th: No. 

In answer to cross-interrogatory 8th: No. 

In answer to cross-interrogatory 9th: I had no knowledge of any 
such suit. 

In answer to cross-interrogatory 10th: I do not. 
378 In answer to cross-interrogatory llth: I had no informa- 
tion on the subject. 

In answer to cross-interrogatory 12th: I never was so advised. 

In answer to cross-interrogatory 13th: Not to my recollection. 

In answer to cross-interrogatory 14th: No. 

In answer to cross-interrogatory 15th: Never. 

In answer to cross-interrogatory 16th: Not to my knowledge. 

In answer to cross-interrogatory 17th: I have no knowledge or 
information on the subject. 

In answer to cross-interrogatory 18th: I do not know. 

In answer to cross-interrogatory 19th: I do not. 


EDWARD C. KIRK. 
Subscribed and sworn to before me on the day, at the place, and 


within the hours first aforesaid. | 
EDWIN F. COREY, 
Commissioner. 


Unitep Srates OF AMERICA, A 
State of New York, City and County of New York, j ~~" 


I, Edwin F. Corey, the commissioner named in the annexed com- 
mission, issued out of the clerk’s office of the circuit court of the 
United States for the eastern district of Missouri, do hereby certify 

that in pursuance of said commission and of the interrogato- 
379 ~—s res sod cross-interrogatories thereto annexed, came before 

me at my office, No. 54 Wall street, in the city, county, and 
State of New York, Edward C. Kirk, who was by me cautioned and 
sworn to testify the truth, the whole truth, and nothing but the 
truth touching the matters in controversy aforesaid and in answer 
to the several interrogatories and cross-interrogatories propounded to 
him; that hewas examined upon said interrogatories and cross-inter- 
rogatories and his deposition reduced to writing by me, and sub- 
cribed and sworn to by him in my presence on the day, between the 
hours, and at the place in that behalf first aforesaid, and his said 
deposition is now herewith returned. 

I further certify that said Edward C. Kirk is a resident of the city, 
county, and State of New York. 


236 rHE COUNTY OF SCOTLAND, IN THE STATE OF. 
Given at said city, county, and State of New York this 19th day 
of September, A. D. 1885. 
EDWIN F. COREY, [seat.] 


Commissioner . 


The Court: It may be here stated the general proposition of law, 
which counsel understand as well as the court, that these bonds 
were sent abroad on the market. If they were fraudulently issued 
and a man took them with the knowledge thereof, of course he can- 
not recover; secondly, if there was a suit determining their fraudu- 
lent character and they had actual knowledge of that, it affects this 
case very seriously; hence the object of tracing the thing through to 
see whether the party had knowledge, to see whether the holder is 
a bona fide holder or not. 


The deposition of J. F. Secor was then read. 
lhe deposition of James F. Secor is in the words and fig- 
380 ~—ures following, to wit: : 


Deposition of James F. Secor. 


Interrogatories. 


Interrogatories to be administered to James F. Secor, of the city of 
New York, State of New York, a witness to be produced, sworn, 
and examined under and by virtue of the annexed commission, 
before Edwin F. Corey, the commissioner therein named, in a cer- 
tain cause pending in the circuit court of the United States for the 
eastern district of Missouri, wherein William Hill is plaintiff and 
The County of Scotland, in the State of Missouri, is defendant, on 
the part of said plaintiff. 


Ist. What is your name, age, residence, and occupation ? 
2nd. Were you ever a member of the firm of Zeno, Secor & Co.? 
If so, give the names of the other members of the firm and state 
whether they are now living. 
3rd. Were you or said firm, while you were a member of it, ever 
the owner of any bonds dated September 1st, 1870, issued by Scot- 
land county, Missouri, to the Missouri, Iowa and Nebraska Railway 
Company of the denomination of one thousand dollars each? If 
vour answer to this interrogatory is affirmative then state how many 
bonds you or said firm owned, the numbers thereof, when they were 
purchased, the purchase price thereof, what coupons were attached to 
them, whether you or said firm have disposed of said bonds and 
coupons ; and if disposed of, state to whom, where the purchasers 
reside, and what you received for them. If any coupons have been 
sued on, state circumstances, placing them in suit and the numbers 
of the coupons and bonds from which detached. 
381 4th. At the time of purchasing said bonds, if you say you 
did purchase some of them, did you know or had you ever 
heard that Levi J. Wagner and other tax-payers of Scotland county 
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had brought suit in the circuit court of Scotland county or elsewhere 
against the justices of Scotland county, the treasurer of said county, 
the Missouri, Iowa and Nebraska Railway Company, and Charles 
Mety or either of them, the object and purpose of which was to en- 
join Mety from delivering the bonds to the railroad company, and 
to have them declared void and cancelled for want of authority in the 
county to subscribe to the stock of said railroad company or for any 
other purpose ? 
5th. At the time of purchasing said bonds, if you say you did 
purchase some of them, did you know or have any reason to know 
that said bonds or any of them were illegally or fraudulently is 
sued ? : 
6th. State what opportunity you had to know whether your part- 
ners or either of them knew or had heard of the suit mentioned in 
the fourth interrogatory herein propounded and whether either of 
them, to your knowledge, knew or had heard of such suit. 
BAKER & HUGHES anpb 
JOHN H. OVERALL, 
Att’ys for PU ff. 


A copy. 
Attest : A. P. SELBY, Clerk. 
382 Cross- Interrogatories. 
In the Circuit Court of the United States for the Eastern District of 
Missouri. 
Witiiam Hitt, Plaintiff, ) 

| v8. Nos. 1153 and 1287. 

Tue County OF SCOTLAND, IN THE STATE OF Consolidated. 
Missourt, Defendant. 


Cross-interrogatories to be administered to James F. Secor, of the 
city of New York, county of , State of New York, a witness to 
be produced, sworn, and examined under and by the virtue of the 
annexed commission, before Edwin F. Corey, the commissioner 
therein named, in a certain cause depending in the circuit court 
of the United States for the eastern district of Missouri, wherein 
William Hill is plaintiff and The County of Scotland, in the State 
of Missouri, is defendant, on the part of said defendant. 


Cross-interrogatory No. 1. State whether or not you ever owned 
either of the bonds or coupons described in the above-entitled suit, 
viz: Bonds each for the sum of one thousand dollars, numbered 
from 1 to 200, inclusive, with interest coupons annexed, purporting 
to have been made by the county of Scotland, in the State of Mis- 
souri, to the Missouri, Jowa and Nebraska Railway Company, dated 
September Ist, 1870, countersigned and delivered September 20 and 
December 11, 1871, pavable twenty-five years thereafter, with inter- 
est thereon at the rate of eight per cent. per annum, or either of the 
coupons originally annexed thereto, each for the sum of eighty dol- 
lars; if so, designate the numbers and amount of such bonds or cou- 
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pons you may have owned or held; state when, where, from whom, 
and for what consideration you received sS&ame and whether 

383 or not you still own same and what induced you to become 
a holder thereof. 

Cross-interrogatory 2. If, having owned either of the aforesaid 
bonds or coupons, you ever sold the same; state where, when, 
how, to whom, and for what consideration you sold same, the 
numbers of bonds or coupons and amount thus sold, and what was 
said by those concerned in said transaction, and who was present at 
such sale, if any was made. 

Cross-interrogatory 3. State whether or not you are in anywise 
a party in interest to the prosecution of the above-entitled cause; if 
so, state the nature of your interest, whether you have employed 
counsel or authorized the employment of counsel therein, or are to 
receive any benefit therefrom; if so, what benefit. 

Cross-interrogatory 4. State whether or not you know the plain- 
tiff or have ever made any arrangement with him or his agents for 
the prosecution of this action; if so, describe same, stating when, 
where, and how such arrangement was made. 

Cross-interrogatory 5. Have you written or received or signed 
any letters or papers, bonds or contracts, concerning aforesaid suit, 
or concerning the bonds or coupons therein described or sued on ? 
If so, file copies thereof; if lost, state how, when, and where the loss 
occurred, and state contents of lost paper. 

Cross-interrogatory 6. If you now own or hold, or ever did own 
or hold, either of the bonds or coupons described in the second in- 
terrogatory, state whether or not when you became the owner or 
holder thereof you had been informed of or had inspected any 

record of the county court of Scotland county, in the State of 
384 Missouri, touching or concerning any subscription to the 

capital stock of the Missouri, lowa and Nebraska Railway 
Company, or touching or concerning the issue or delivery of either 
of said bonds or coupons described in the second interrogatory ; if 
so, state the time you received said information and the name of 
the person who informed you, and all you know about said orders— 
their dates, and contents. 

Cross-interrogatory 7. State whether or not at the time you be- 
‘ame the owner or holder of either of said bonds or coupons de- 
scribed in the second interrogatory you knew that either of said 
bonds had been issued or delivered by certain persons purporting 
to act as president or presiding justice and clerk of the county court 
of Scotland county to aid in the construction of any railroad, or to 
pay for stock in any company organized under the general corpora- 
tion law or general railroad law of the State of Missouri, adopted in 
Revised Statutes of Missouri of 1864; if so, designate the name of 
such corporation and state all the facts connected therewith of which 
you then had knowledge. . 

Cross-interrogatory 8. If you hold or ever held either of the bonds 
or coupons described in the second interrogatory, state whether or 
not at the time you became holder of said bonds or coupons or 
either of same you had in any manner been informed of the fact 
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that any suit was pending concerning same, or any application for 
injunction had been made, or that a restraining order m A the circuit 
court of Scotland county had been’ granted oe Charles 
Mety from delivering said bonds to the Missouri, lowa and Nebraska 
Railway Company, its officers or agents, or to any other person or 
corporation, or that any order of any State court had been made 

concerning same; if so, state when, where, how, and from 
385 whom you received such information, and the nature of such 

information, answering each of said subdivisions of the ques- 
tion. 

Cross-interrogatory 9. State whether or not you ever heard or in 
any manner know of the pendency of a certain suit instituted by 
Levi J. Wagner and others against the Missouri, lowa and Nebraska 
Railway Company and the county court, county judges, and county 
treasurer of Scotland county, in the State of Missouri, on or about 
the 11th day of September, 1871, in the circuit court of Scotland 
county, Mo., and thence carried by change of venue to the circuit 
court of Shelby county, Mo., in which suit was ultimately rendered 
a decree that each of the 200 bonds and coupons purporting to 
have been issued by Scotland county to the Missouri, lowa and Ne- 
braska Railway Company should be delivered up and canceled ; if 
so, state how, when, and where you learned of the institution or 
pendency of said suit. 

Cross-interrogatory 10. State whether or not you know of any fact 
showing or tending to show that either William Hill, Henry Hill, 
Usman C. Du Sonchet, ‘Thomas B. Hill, George 8. Knox, Emily 
Knox, James B. Dodge, Charles H. Mellen, John Walker, Edward 
Manning, F. M. Drake, Benjamin 8. Smith, James F itzhenry, fi 
Hughes, A. J. Baker, Zeno Secor, Wim. r Gebhardt, John K. Find- 
lay, Samuel A. Gaylord, James B. Dean, N. B. Stone, James Flag- 
erty, James Tobey, or Toby & Co., or i ‘other individual or cor- 

ysrate body who ever received, held, or owned either of the two 
Lendved bonds or annexed coupons purporting to have been issued 
by Scotland county to the Missouri, Iowa and Nebraska Railway 
Company had at any time actual notice of the pendency of a cer- 

tain suit instituted by Levi J. Wagner and others against 
386 Charles Mety, the Missouri, lowa and Nebraska Railway 

Company, and the county court and county treasurer of 
Scotland county, in the State of Missouri, on the 11th day of Sep- 
tember, A. D. 1871, in the circuit court of Scotland county afore- 
said, and thence carried by change of venue to the circuit court of 
Shelby county, in the State of Missouri, wherein a decree was ulti- 
mately made that each of the aforesaid two hundred bonds and all 
coupons thereto pertaining were null and void and should be deliv- 
ered up for cancellation and the county court of Scotland county 
enjoined from paying same; if so, state separately, with great care 
and elaboration, the name or names of each of said persons; all the 
circumstances known to you affecting each of them, with actual no- 
tice of the pendency of said suit; the number of any bond or cou- 
pon which he took or received with such actual notice ; the name of 
the individual or eorporate body from whom same was received ; 
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the consideration, if any, given therefor; the time and place of such 
transaction, and any other facts which you may know and deem 
pertinent in response to this interrogatory. 

Cross-interrogatory 11. State whether or not you were ever ad- 
vised or informed that said Missouri, lowa and Nebraska Railway 
Company or the Iowa Railway Contracting Company or any indi- 
vidual or corporation executed any indemnifying bond or bonds 
to Charles Mety in order to secure the delivery of said bonds or cou- 
pons described in the second interrogatory or either of same ; if so, 
fully describe said bond or bonds; state when, how, where, and 
from whom you received said information, and also whether you 
joined in the execution of such bond or bonds or authorized the 

execution thereof or either of same. 
387 Cross-interrogatory 12. State whether or not you were ever 

adyised or informed that the bonds or coupons in the second 
interrogatory described (or either of same) were executed and deliv- 
ered without any election having been previously ordered or held 
in said county of Scotland, in the State of Missouri, for the purpose 
of obtaining the sanction either of the tax-payers of said county or 
of the resident voters of said county or of two-thirds of the quali- 
fied voters of said county to any subscription of stock to the Mis- 
sourl, lowa and Nebraska Railway Company or any issue of bonds 
in payment of subscription of said stock; if so, state when, how, 
where, and from whom you obtained said information. 

Cross-interrogatory 13. State whether or not, before becoming the 
holder of either or all of said bonds or coupons in the second inter- 
rogatory described, you consulted or conversed with any person con- 
cerning the said bonds or coupons; if so, state ali the facts con- 
nected with such conversation. : 

Cross-interrogatory 14. State whether or not at any time you have 
ever, directly or indirectly, offered or paid or caused to be offered or 
paid or known to have been offered or paid to any authorized 
officer, agent, or other person acting for or In anywise representing 
said county of Scotland, in the State of Missouri, any money or 
other valuable consideration in order to induce such authorized 
officer, agent, or other person to violate any obligation upon him im- 
posed or to betray any trust to him confided touching or concerning 
the alleged subscription of said county to the capital stock of the 
Missouri, lowa nail Nebraska Railway Company or the alleged 
issue or delivering either or all of the bonds or coupons de- 

scribed in the second interrogatory or any litigation arising 
388 out of said transaction; if so, state with great accuracy and 

fullness of detail all the facts within your knowledge as to 
how, when, where, or why any such peculiar or covenous transaction 
occurred. 3 : 

Cross-interrogatory 15. State whether or not you ever have-been 
or now are connected with or interested in a corporation styled the 
Missouri, lowa and Nebraska Railway Company or a corporation or 
association styled Iowa Railroad Contracting Company ; if so, detail 
the date, duration, and nature of such connection or association. 

Cross-interrogatory 16. State whether or not the aforesaid Mis- 
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souril, lowa and Nebraska Railway Company or the Iowa Railroad 
or Railway Contracting Company ever held or now hold any interest 
in the bonds or coupons involved in this suit and described in the 
second interrogatory ; if so, state the numbers of said bonds or cou- 
pons, the manner in which they were acquired, and when, how, and 
In what manner and upon what conditions and for what, if any, 
consideration they left the control of said companies or corporations, 
or either of same, and to whom they were delivered. 

Cross-interrogatory 17. State whether or not either the Missouri, 
Iowa and Nebraska Railway Coinpany or the Iowa Railroad or 
Railway Contracting Company is interested in any manner in the 
event of this suit; if so, describe accurately the nature of such in- 

terest, and if such interest is described in writing file here- 
389 ~=with a copy of such writing, or if such writing be lost de- 

scribe the circumstances attending such loss, and detail con- 
tents of such writing. 

Cross-interrogatory 18. State whether or not you know of any per- 
manent route adopted by the railroad company designated as the 
Alexandria and Nebraska City Railroad Company prior to 1870; 
if so, carefully describe said route; if you have any written or 
printed matter relating to the adoption of such route file same as an 
exhibit herein; if not under your control describe contents of such 
matter. 

Cross-interrogatory 19. State whether or not you know of any 
consolidation made between the company designated as the Alex- 
andria and Nebraska Railroad Company and any railway company 
of Iowa prior to the year 1870; if so, describe same; and if you 
have under your control any written or printed evidence of such 
consolidation produce same and file it as an exhibit herein. 

HENRY A. CUNNINGHAM, 
Alt’y for Defendant. 

A copy. 

Attest : A. P. SELBY, Clerk. 
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Unitep STatTes oF AMERICA, aan 
Eastern District of Missouri, { ~~’ 


The President of the United States of America to Edwin F. Corey, 

of New York city, New York, Greeting: , 

Know ye that we, in confidence of your prudence and fidelity, do 
by these presents authorize you to cause to come before you to be 
examined as witnesses in a cause pending in our circuit court of the 
United States for the eastern district of Missouri, wherein William 
Hill is plaintiff and Scotland County is defendant, all and every 
such person named in the interrogatories her-to attached, and at 
such time and place as shall be named by you for that purpose ; 
and we command you to examine all and every such person, 
upon his oath or solemn affirmation first made or taken before you 
to testify the whole truth touching his knowledge of anything re- 
lating to the said matter in controversy between the said parties, 
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and that you do take such his examination and reduce the same 
into writing. When you shall have so taken his examination you 
are to cause the witness to sign the same, and to that and each ex- 
amination, at the foot thereof, you are to append your certificate, set- 
ting forth the facts that the examination was subscribed and sworn 
to or affirmed by the witness, and the day. as well as between what 
hours of the day,on which it was done, as also the place of residence 
of the witness, if known to you. Should any paper or exhibit be 
produced or proven or referred to by the witness you are to describe 
the same in his examination, or cause it to be so marked by him as 
to establish its identity, and attach the same to his examination, and 
you will return the same and all exhibits produced to you annexed 
hereto, carefully closed up and under your seal, directed to the clerk 
of the circuit court of the United States for the eastern district of 
Missouri, with the names of the said parties litigant endorsed thereon, 
with all convenient speed. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, the 8th day of September, A. 
D. eighteen hundred and eighty-five. 

Issued at office, in the city of St. Louis, in said district, under the 
seal of said court, the day and year last aforesaid. 

[SEAL. | | A. P. SELBY, 


Clerk of said Court. 


[ Endorsed :] Nos. 1158 & 1287. United States circuit court, eastern 
district of Missouri. William Hill vs. Scotland County. Commis- 
sion to Edwin F. Corey, No. 54 Wall St., New York city, to take dep- 
ositions on the part of the plaintiff in the above-entitled case. Re- 
turned and filed the — day of ——, 188-. —, clerk. 


391 The deposition of James I. Secor, a witness produced, sworn, 
and examined on the twenty-third day of September, A. D. 
1885, between the hours of nine o’clock in the forenoon and five 
o'clock in the afternoon of that day, at the office of Edwin F. 
Corey, No. 54 Wall street, in the city, county, and State of New 
York, pursuant to the annexed commission and interrogatories 
and cross-interrogatories thereto annexed, before me, Edwin F. 
Corey, the commissioner in said commission named, in a cer- 
tain cause now depending in the circuit court of the United States 
for the eastern district of Missouri between William Hill, plaintiff, 
and Scotland County, defendant, on the part of the plaintiff. 


Answers to Interrogatories. 


The said James F. Secor, of lawful age, being by me duly cau- 
tioned and solemnly sworn to testify the truth, the whole truth,;and 
nothing but the truth touching his knowledge of anything relating 
to said matter in controversy between the said parties, and being 
examined upon the interrogatories and cross-interrogatories to him 
propounded and herete annexed, did depose and say : 
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In answer to interrogatory Ist: James F. Secor; 69 vears of age; 
I reside at 718 Madison Ave., New York; I am not engaged in 
active business. 

In answer to interrogatory 2nd: I was a member of that firm 
composed of Zeno Secor and Charles Secor with myself; both the 
former are now dead. 

In answer to interrogatory 3d: We did own some of those bonds ; 
we — nine of them, of $1,000 each, numbered 7, 8, 9, 99, 191, 192, 

198, 194, and 195; they were purchased during the year 1871 
392 = at about 50 cents on the dollar; all unmatured coupons were 

attached to each of said bonds; we have disposed of all said 
bonds and coupons to the Ist National Bank of Warsaw, Illinois, 
for twelve thousand dollars; in July, 1877, we sent out matured 
coupons Nos. 3, 4, 5, and 6 off of each bond to collect as they did 
their own coupons, and I understood they were sued upon. 

In answer to interrogatory 4th: Never heard anything of it. 

In answer to interrogatory 5th: I had not. 

In answer to interrogatory 6th: I had every opportunity of ob- 
taining that or any other information connected with our business 
affairs, and I do not believe that either of my partners ever knew or 
heard of any such suit; had they known or heard of it | most cer- 
tainly would have heard of it also. 


Answers to Cross-Interrogatories. 


In answer to cross-interrogatory Ist: My firm did own nine of the 
bonds ; they were numbered 7, 8, 9, 99, 191, 192, 193, 194, and 195, 
amounting to nine thousand dollars; we purchased them during 
the year 1871; I don’t remember in what month nor from whom, 
but they were purchased in New York, and we paid fifty cents on 
the dollar for them; we do not own the bonds or any of them now; 
we purchased them for the purpose of selling them again at an ad- 
vanced price. 

In answer to cross-interrogatory 2nd: We sold all of the nine 
bonds to the Ist National Bank at Warsaw, Illinois; I do not re- 

member the date of sale; we received $12,000 in cash for 
393 them; they were the same nine bonds above described ; I 

don’t remember of anything that was or who might have 
been present. 

In answer to cross-interrogatory 3d: I am not interested in any 
manner. 

In answer to cross-interrogatory 4th: I do know the plaintiff, but 
never made any arrangement with either him or his agents regard- 
ing this suit. 

In answer to cross-interrogatory 5th: I have not. 

In answer to cross-interrogatory 6th: I never received any such 
information, nor did I ever inspect any record. 

In answer to cross-interrogatory 7th: I did not. 

In answer to cross-interrogatory 8th: I never received any such 
information. | 

In answer to cross-interrogatory 9th: I never heard or knew of 
the pendency of any such suit. 
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In answer to cross-interrogatory 10th; I do not know of any such 


fact. 
In answer to cross-interrogatory 11th: [ was never so advised or 


informed. 
In answer to cross-interrogatory 12th: I was never so advised or 
informed. 
In answer to cross-interrogatory 13th: I had no conversation with 
any one that I now remember. | 
In answer to cross-interrogatory 14th: I have never offered or 
paid or caused to be offered or paid or known to have been offered 
or paid to any one any money or consideration of any kind for the 
purposes named. 
394 In answer to cross-interrogatory 15th: I never have been 
and am not now connected with either company in any man- 
ner. 
In answer to cross-interrogatory 16th: I do not know. 
In answer to eross-interrogatory 17th: I do not know. 
In answer to cross-interrogatory 18th: I do not know. 
In answer to cross-interrogatory 19th: I do not know. 


JAMES F. SECOR. 


Subscribed and sworn to before me on the day, at the place, and 
within the hours first aforesaid. 
EDWIN F. COREY, 


Commissioner. 


Unitep Srates OF AMERICA, Ri 
State of New York, Oity and County of New York, 5 *° 


I, Edwin F. Corey, the commissioner named in the annexed com- 
mission issued out of the clerk’s office of the circuit court of the 
United States for the eastern district of Missouri, do hereby certify 
that in pursuance of said commission and the interrogatories and 
cross-interrogatories thereto annexed came before me at my office, 
No. 54 Wall street, in the city, county, and State of New York, James 
F. Secor, who was by me cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth touching the matters in 

controversy aforesaid and in answer to the several interroga- 
395 tories and cross-interrogatories propounded to him; that he 

was examined upon said interrogatories and cross-interroga- 
tories and his deposition reduced to writing by me and subscribed 
and sworn to by him in my presence on the day, between the hours, 
and at the place in that behalf first aforesaid, and his said deposition 
is now herewith returned. 

I further certify that said James F. Secor is a resident of the city, 
county, and State of New York. 

Given at said city, county, and State of New York this 23rd day 


of September, 1885. 
EDWIN F. COREY, [seat.] 
Commissioner. 


- 
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S. A. Gaylord. 


Plaintiff then called as a witness S. A. GAYLorD, who, being duly 
sworn, testified as follows: 


By Mr. OVERALL: 


Q. Where do you reside? 

A. 3428 Chestnut street, St. Louis. 

Q. What business are you engaged in? 

A. The brokerage business. 

Q. How long have you resided in St. Louis? 

A. Since 1849. 

. Were you ever the owner of any of the bonds of Scotland 
county issued by that county to the Missouri, lowa & Nebraska 
Railroad Company, of the denomination of $1,000 each, bear- 
396 ~=ing interest at the rate of 8 per cent. per annum ? 
A. What is the first question ? 

Q. Whether you ever purchased any bonds issued by Scotland 
county to the Missouri, lowa and Nebraska Railroad Company, of 
the denomination of $1,000 each, bearing 8 per cent. per annum, 
payable annually. 

A. I did. 

Q. Can you state the numbers of the bonds you purchased ? 

A. Nos. 35, 36, 37, 84, 133, 134, 135, 136, 137. 

Q. At what time did you buy those bonds? 

A. August 19th, 1875. 

Q. What coupons were attached to those bonds? 

A. I can’t say positively ; I think December, 1872. 

Q. Are you certain of that ? 

A. I can’t say positively. 

Q. Were all the coupons that matured after the time you pur- 
chased attached to them ? 

A. All unpaid coupons were attached, I believe. 

Q. What did you give for those bonds? 

A. I paid 40 cents. 

Q. What did you do with those bonds? 

A. I sold them to J. B Dodge, cashier at Warsaw, Illinois. 

Q. How much did you sell them for? 

A. 50 cents. 

. Now, at the time you purchased those bonds, had you ever 
heard that Levi J. W agner and other tax-payers of Scotland county 
had brought suit in the circuit court of Scotland county or elsewhere 
against the justices of the county court of Scotland county, the 
treasurer of said county, the Missouri, Iowa and Nebraska Railway 
Co., and Charles Mety or either of them, the object and purpose of 
which was to enjoin Mety from delivering the bonds to the railroad 
company and to have them declared void and cancelied for want of 

authority of the county to subscribe to the stock of said rail- 
397 road company and for any other purpose ? 


A. I never did. 
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Q. At the time of the purchase of those bonds did you know or 
have any reason to know that those bonds were illegally or fraudu- 
lently issued ? 

A. I had not. 


Cross- Examination. 


Cross-examination by Mr. CUNNINGHAM: 


Q. Of what bank was Mr. Dodge cashier at that time? 

A. I think the First National Bank of Warsaw, Illinois. 

Q. What is his first name? 

A. I don’t know; J. B. Dodge is the way he signs it, I believe. 

®. Is he still cashier of that bank ? 

A. I can’t say. 

Q. Do you know who was president of that bank at that time? 

A. William Hill. 

Q. You paid 40 cents flat? 

A. 40 cents flat. 

Q. How many coupons past due were there on the bonds at that 
time? 

A. Well, in 1875 there ought to have been all three years. 

Q. It was about 24 per cent. with interest on it; three years’ interest 
at 8 per cent., with interest on interest ? 

A. I think the first coupon was a fractional one, nota full coupon. 

©. How could it be fractional ? 

A. It was due after the date of the bond. 

Q. There never had been any coupons paid on it at all? 

A. Not that I am aware of. 

Q. Then, as I understand, the rule requiring brokers in estimating 
that thing is when you buy bonds flat it means you buy at 40 cents 
for the amount of the bond, the face of the bond, and the interest is 
thrown in? 

A. Yes. 
398 Q. So you paid about 15 cents for the principal of that 
bond ? 

A. I paid 40 cents flat ? 

Q. That would be 12 to 15 cents for the principal for $120,000. 
Did you ever sell those men any other bonds besides those? 

A. Not that I am aware of. 

Q. Have you in your possession any letters they wrote you touch- 
ing this matter ? 

A. I have. 

Q. Will you produce them ? 


(Witness produces certain letters.) 

Q. Are those the only two that you have ? ‘ 
A. I have others here. 

(Other letters were produced.) 


Mr. CunnINGHAM: I don’t think it is worth while to encumber the 
record with them. Some relate to the purchase of these bonds, but 
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there is nothing disclosed beyond that, and I don’t care to have them 
put in. 

Mr. Overati_: We don’t wish to ask anything further. 

~The Court (to the witness): Those bo:ids your have spoken of 

were bought in the open market without any notice, only what was 
on the face of them, were they ? 

A. Without any notice. 

Q. You sold them accordingly ? 

A. Yes, sir. 


Mr. OveERALL: We now introduce in evidence bonds 101, 102, 103, 
104, 105, 106 in the package we have produced here. 


Plaintiff next called as witness CHARLES H. MELLEN, who, being 
duly sworn, testified as follows: 


By Mr. OVERALL: 


Q. Where do you reside? 
A. Keokuk, Iowa. 
399 Q. What is your full name? 
A. Charles H. Mellen. 

Q. How long have you resided in Keokuk ? 

A. Since 1876. 

Q. Did you ever own any of the bonds numbered 101, 102, 103, 
104, 105, and 106 of Scotland county, Missouri, issued to the Mis- 
souri, Iowa and Nebraska Railroad Company, of the denomination 
of $1,000 each, bearing 8 per cent. interest, payable annually ? 

A. IT have a memorandum of them. (Examines memorandum.) 
Yes, sir; I own them now; 101, 102, 103, 104, 105, and 106. 

Q. Where did you get those bonds ? 

A. I bought them ofthe First National Bank of Warsaw. 

Q. How much did you give for them ? 

A. I bought—the first five bonds I paid 65 cents for and interest, 
amounting to $3,448.88, and about a month afterwards, or two or 
three months after, 1 bought 106 and paid $600 for that. The first 
five were bought June 17th, 1872, and 106 I bought January 19th, 
1875. 

Mr. Cunnincuam: When did you buy the first lot? 

A. June 17, 1872. 

Q. You are still the owner of these bonds, 101, 102, 103, 104, 105, 
and 106? 

A. Yes, sir. 

Q. Did you ever deliver the coupons from those bonds to Mr. Hill 
for collection ? 

A. Yes, sir. 

Q. And he brought the suit of Hill against Scotland County— 
the present suit? 

A. Yes, sir. 

Q. Under your instructions? 

A. Yes, sir. 

Q. Now, at the time of purchasing those bonds, had you ever 
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heard that Levi J. Wagner and other tax-payers of Scotland county 
had brought suit in the circuit court of Scotland county or else- 
where against the justices of the county court of Scotland county 
and the treasurer of said county and the Missouri, lowa and Ne- 
braska Railway company and Charles Mety or either of them, 
400 the object and purpose of which was to enjoin Mety from de- 
livering the bonds to the railroad company and to have them 
declared void and cancelled for want of authority of the county to 
subscribe to the stock of said railroad company or for any other ‘ 
purpose ? 

A. No, sir; I never did. 

Q. At the time of purchasing those bonds did you know or have 
any reason to know that the bonds were illegally or fraudulently 
issued” 

A. | had not, sir. 

Q. Did you know any of the facts other than the facts recited on 
the face of the bonds ? 

A. None whatever. 

Q. You bought them on those recitals? 

A. Yes, sir. 


Cross-/-ramination. 


Cross-examination by Mr. CUNNINGHAM: 


Q. Mr. Mellen, you spoke of buying two lots of bonds; I under- a 
stood you to say you bought the first lot in the month of June, 
1872? 


A. I bought the first five on June 17th,1872. 

Q. Do you own either of those bonds which you then bought? 

A. I own them all now. 

Q. Which—those you bought in 1872? 

A. Yes, sir. 

Q. And when did you buy the last lot ? 

A. The last lot, the one mentioned here, 106, 1 bought January 
19, 1873. 

Q. Have you any other coupons in those — besides those men- 
tioned ? 

A. I have some other bonds I bought since. 

Q. In any suit of William Hill, I mean. 

A. I don’t think I have. 

Q. You testified some years ago in a deposition taken in this case P 
at Keokuk by Mr. Hagerman? 

A. Yes, sir. 

Q. Didn’t you testify then you had sold those first bonds ? 
401 A. No, sir; I did not, and you can’t find anything of the 
kind. ; 

Q. You said you had bought some in 1876, didn’t you ? 

A. I bought some in 1878. 

Q. And they were 16, 17, 39, 40, and 56, were they not? 


Mr. OvERALL: I object, because those bonds are not in this suit. 
Mr. CunninGHAM: How can we tell what is in the suit? They - 
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have dismissed $20,000 of coupons while we are trying the case,and we 
haven’t had time to find what they have dismissed and what they 
have not. 

Mr. OverALL: We have furnished a list, put in the hands of one 
of the jurymen, showing exactly the coupons and bonds in suit. 

Mr. CunninGuaM: I spent four hours last night trying to locate 
these coupons that were dismissed yesterday, and it is not just to us 
to compel us to take their knowledge in the matter. 

Mr. Overati: We did not take judgment on those. 

Mr. Cunxincuam: Those coupons were in this suit at one time. 

The Court: They have all been dismissed, the counsel says. 

Mr. Cunntncuam: I don’t know it; they say so. 

The Court: Hold them to their word; of course we will hold 
them to their statement. 

Mr. Overati: Those are not in this suit of William Lill against 
Scotland County. 


Q. What did vou pay for those bonds ? 

A. I paid $3,448.88. 

Q. What per cent. was that on the principal ? 

A. I think 65 cents and interest. 
402 (). That is for the first lot or the last ? 
A. The first lot and the 106 I paid $600 for. 

Q. Did you never authorize William Hill to buy any bonds for 
you? 

A. No, sir. 

Q. You made this transaction direct with the First National 
Bank ? 

A. Yes, sir. 

Q. Did you ever examine the records of Scotland county ? 

A. No, sir. 

Q. Did you ever have a conversation with any one on board a 
steamboat called the Cow Boy, running from Keokuk to Warsaw, 
about the litigation of Scotland county ? 

A. I did not. 

@. Was there a steamboat of that name? 

A. Yes, sir. 

Q. You used to ride up and down there sometimes ? 

A. Yes, sir. 

Q. Did you ride up and down on that boat during the spring of 
1872? 

A. That boat was not in existence until 1878. 

Q. Well, what was the name of the boat that run prior to that 
time; can you recall the name of the boat prior to that time? 

A. I think it was the Eagle. 

Q. Did you converse with any one on board the Eagle about that 
litigation? 

A. I don’t remember. 

Q. You speak about a conversation in your deposition here with 
William Hill when you purchased the bonds; do you remember of 
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any conversation you had with William Hill concerning the pur- 
chase of the bonds? 

A. I never had any particular conversation about it, more than a 
man would naturally have on a trade of bonds. 

Q. Didn’t you state in your deposition taken some years ago that 
vou bought some bonds of Mr. Hill ? 

A. I said William Hill, as president of the First National 

Bank. 
403 Q. Mr. Hill has been president of the First Natinal Bank 
how long ? 

A. Since its existence. 

Q. When was it organized * 

A. In 1865, 1 think. 

Q. How long has Dodge been cashier of that bank ? 

A. Since 1869. 

Q. Was he occupying any other office in that bank prior to cash- 
iership ? 

A. No, sir; didn’t reside there. 

Q. W ho was cashier prior to that? 

A. I was myself. 

Q.’ You were cashier at that time, from 1869 back ? 

A. I was cashier from the existence of the bank to 1869. 

Q. Were you a stockholder in the Missouri, lowa and Nebraska 
Railway Contracting Company ” 

A. I was not. 

Q. Were you a stockholder in the Missouri, lowa and Nebraska 
Railroad Company ? 

A. I was not. 

@. Have you purchased any other interest in this suit besides 
that named since the institution of the suit? 

A. Have I what? 

Q. Have you purchased any other interest in the coupons of this 
suit besides that named; have you any other interest in this suit ? 

A. I have more bonds than I had. 

Q. What bonds have you in this suit now ? 

A. I don’t know that I have any in this suit. 

Q. Please give the numbers and year. 

A. Do you want to know what the bonds are in addition to those 
given ? 

Q. Yes. 

A. 16,17, 158, 39, 40, 56. 

—. These are the ones you bought in 187 8‘ ? 

a. 3 es, sir. 

Q. You — bought nothing since 1878 ? 

A. No, sl 


404 Wm. Fill. 


Ws. HILL, sworn and examined, testified as follows: 


Mr. Overai: [ will explain the object of introducing this wit- 
ness, It may be that the stenographer or somebody in writing down 
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one of the numbers in the deposition of Kirk gave the number as 
do, Whereas it ought to have been 7. 


By Mr. OVERALL: 


Q. Mr. Hill, you are the plaintiff in this case? 

A. Yes, sir. 

Q. Where do you reside ? 

A. Warsaw. 

Q. How long have you resided there ? 

A. Since 1856. 

Q. What business are you engaged in ? 

A. The banking business. 

©. What bank ? 

A. The First National Bank of Warsaw. 

v What position do you hold in that bank ? 

I hold the presidency of it. 

Q How long have you been president of that bank? 

A. Since its organization. 

@. In 1865? 

A. 1864. 

Q. State whether you purchased of 8. H. Toby & Co., of New 
York, any bonds issued by Seotland county, payable to the Mis- 
souri, Iowa & Nebraska Railroad Company. 

A. Yes, sir; I did. 

Q. State whether you purchased bond 55. You have no 55 on 
your list, I believe; I only wish to correct an error in the list of 
numbers given. 

Juror: | have no 55 on my list. 

Mr. Overate: It is in the other suit and not this suit; I wish to 
correct that error. 

Witness: No, sir; I have no 55. 

Mr. OverALL: I suppose the gentleman will admit that No. 75 
is the one that is intended. 

405 Q. Now, did you buy of Mr. Toby bond 75? 
A. Yes, sir. 

Q. And did not buy 55? 

A. No: I bought 75, March 8th, 1876. 

Q. Do you know how many bonds you ever bought in all of 
Toby & Co.? 

A. Yes, sir; 61. 

Q. Of $1,000 each ? 

A. Yes, sir. 

Q. And you did buy bond 75 and not bond 55? 

A. Yes, sir. 

Q. Do you know the numbers of the bonds still remaining in this 
suit; have you checked them over? 

A. Ihave checked them over, but I don’t remember them now. 

Q. You have checked them all over? 

A. Yes, sir. 
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Q. State what you know in regard to detached coupons, filed in 
this and now remaining unpaid from the bonds. 

A. Well, all except those sent for collection—that is, the Secor, 
Gebhart and Stone—they were sent for collection; I did not detach 
them; but all the rest were either detached by me or in my pres- 
ence in the office of the bank. 

Q. Then the Secor, Gebhart, and Stone coupons were sent to you, 
and are they the same ones mentioned in the depositions of those 
witnesses ? : 

A. Yes, sir. 

Q. The same coupons? 

A. Yes, sir. 

Q. The others you detached or had detached in your presence at 
the bank ? 

A. Yes, sir. 


Cross-examination declined. 


Mr. OveraLst: We desire to introduce the original answer in this 
case, Which admits the execution of the instrument sued on. 
Mr. Krum: We object as incompetent. 
The Court: It has already been proved in this case ; what differ- 
ence does it make? 
406 Mr. OverALL: We will not introduce it. 


This was all the evidence offered by plaintiff in chief. 


Mr. CuNNINGHAM: I suppose your honor proposes we shall offer 
our defense in the Hill case before you enter upon another ? 

The Court: Is it common to ell the cases ? | 

Mr. CunninGHAM: I do not like to discuss what has been passed 
upon by the court, but [think a few minutes’ discussion of that thing 
will satisfy your honor that these cases cannot be tried together ; they 
involve different parties and suits. 

The Court: Merely as to the question of notice. 

Mr. CUNNINGHAM: A great many other questions. We want a 
separate jury and a separate trial, but I understand your honor de- 
sires I shall open for the defense. 

The Court: Yes. 


The counsel then made his opening statement. 
After it he said: 
[ will offer that first mortgage and the acceptance of it. 


Said mortgage is in the words and figures following, to wit: 


First Mortgage. 

This indenture, made and entered into. this first day of June, in 
the year of our Lord one thousand eight hundred and seventy, by 
and between the Missouri, lowa and Nebraska Railway Company, 
a corporation duly incorporated, organized, and existing under and 
by virtue of the laws of the States of Missouri and Iowa, party of the 
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first part, and the Farmers’ Loan and Trust Company, of the 
407 city of New York, trustees for certain creditors, holders, and 

owners of the bonds of said railway company, party of the 
second part, witnesseth: That whereas the said party of the first part 
owns and possesses the power, under and by virtue of the laws of 
the States of Missouri and lowa, to construct, maintain, and operate 
a continuous line of first-class railway from the city of Alexandria, 
on the.Mississippi river, to a point on the Missouri river, in the State 
of Iowa, near Nebraska City, in the State of Nebraska ; 

And whereas the said party of the first part has commenced the 
construction of said line of railway between said points and has a 
large portion of said line graded, with the streams and culverts 
bridged, and the cross-ties purchased and received along the line 
thereof, and ready for the laying of track thereon ; 

And whereas the said party of the first part, by an order and by 
resolutions duly passed by its board of directors at a regular and 
lawful meeting held at the office and principal place of business of 
said company in Centerville, lowa, on the 15th day of May, A. D. 
1870, has decided, for the purposes of obtaining funds to complete 
the said line of railway and the purchase of iron and other ma- 
terials to be used therein and equipments for future motive power, 
rolling stock, and machinery for the said railway, to make, execute, 
and deliver its six thousand bonds, of and for the sum of one thou- 
sand dollars each, and bearing date June Ist, A. D. 1870, and to 
sell and dispose of the same and thereby become indebted to divers 
persons, bodies politic or corporate, who shall become the holders 
thereof, in the just and full sum of six million dollars, and which 

bonds and indebtedness shall have a priority of lien upon all. 
408 the corporate property, railway, and franchises of every kind 

and description now acquired and owned or to be hereafter 
acquired and owned by the party of the first part, and the -pay- 
ment thereof, together with the interest accruing thereon, to be 
secured by deed of trust in first mortgage on all the corporate prop- 
erty, railway, and franchises of the said party of the first part as 
aforesaid and as hereinafter set forth, and that a sinking fund of 
thirty thousand dollars annually, to provide for the payment of said 
bonds, shall be formed by setting apart on the first day of June, 
A. D. eighteen hundred and seventy-five, and each and every year 
thereafter on the first of June, the sam of thirty thousand dollars. 
This sinking fund shall be kept & invested by three commissioners, 
one of whom shall be the president of the company and the other 
two shall be members of the board of directors of said company ; 
they shall invest the said fund in the bonds of said railway com- 
pany ; otherwise, at the discretion of the commissioners, in stocks of 
the United States, said bonds to be payable in the city of New 
York on the first day of June, one thousand nine hundred and ten, 
together with interest thereon at the rate of seven per cent. per 
annum, pavable semi-annually, in gold, free from United States in- 
come tax, in the city of New York. on the first days of June and 
December in each and every year, in accordance with the coupons 
to be thereunto annexed, said bonds to be numbered consecutively 


aa NS le! en aan 


254 THE COUNTY OF SCOTLAND, IN THE STATE OF 


from one to six thousand, both inclusive, and are to stand’ equally 
and ratably secured according to their respective amounts, without 
preference of one over the other, and all of which are to be in ‘the 
form following, to wit: 


(Endorsed on the margin are the following words:) The bonds 
herein mentioned will be duly stamped when issued with U.S. 
revenue stamps of one dollar each. 


409 No. —. $1,000. 
Unirep States or America, States of Missouri and Iowa. 
Missouri, lowa and Nebraska Railway Company. 


First Mortgage, Forty Year, Seven Per Cent., Gold-Bearing Sinking 
Fund Bond. 


Know all men by these presents that the Missouri, lowa and Ne- 
braska Railway Company is indebted to the Farmers’ Loan Company 
of the City of New York, or bearer, in the sum of one thousand dol- 
lars, which said company promises to pay to them, or the bearer 
hereof, on the first day of June, one thousand nine hundred and ten, 
in the city of New York, with interest thereon from the first day of 
June, A. D. eighteen hundred and seventy, until the said sum shall 
become fully due and be paid, at the rate of seven per centum ‘per 
annum, payable semi-annually, in gold, free from United States in- 
come tax, in the city of New York, on the first days of June and 
December, in each year, on presentation and surrender of the an- 
nexed coupons as they severally become due; and in case of non- 
payment of any half-yearly installments of interest which shall 
have become due and payable and payment shall have been de- 
manded, if such default shall continue for six months after the 
maturity of the said installments, the principal of this bond shall 
become due in the manner and with the effect specified in the deed 
of trust in first mortgage securing such payment. 

This bond is one of an issue of six thousand bonds of like tenor, 
date, and amount, numbered consecutively from one to six thousand, 
both numbers inclusive, and amounting in the aggregate to six mil- 
lion dollars, and has a special first lien on all of the railroad prop- 
erty, equipments, and franchises of said company, and the full and 
final payment of which and the interest thereon is secured by deed 
of trust in first mortgage dated the first day of June, eighteen hun- 

dred and seventy, duly executed and recorded in the proper 
410 offices in the States of Missouri and Iowa, conveying to the 

Farmers’ Loan and Trust Company of the City of New York, 
in trust, all the corporate property, railway franchises of every kind 
and description, now acquired and owned, to be hereafter acqutred 
and owned, by said company within the States of Missouri and Iowa, 
together with all and singular the equipments, appurtenauces, lands, 
and tenements therein mentioned, — by reference thereto wiil more 
fully appear. The holders hereof will also be entitled to the benefit 
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and security of a sinking fund of thirty thousand dollars, provided 
for and described in said deed of trust, to be set apart on the first 
day of June, 1875, and each and every year thereafter, for investment, 
out of the earnings of said company, for the redemption of six mil- 
lion dollars secured by said deed of trust. This bond shall be trans- 
ferable by delivery, or it may be registered as to its ownership on a 
registry to be kept by the company, and being so registered it shall 
then be transferable only on the books of the company until released 
from such registry on said books by its owner. ‘This bond shall not 
become obligatory until it shall have been authenticated by certifi- 
cate annexed to it, duly signed by the trustee. 

In witness whereof the said railway company has caused its corpo- 
rate seal to be hereunto affixed and the same to be attested by the 
signature of its president and secretary, and has also caused the cou- 
pons hereto annexed to be signed by its secretary on this first day of 
June, in the year of our Lord one thousand eight hundred and 
seventy. 


— —, President. 
— —, Secretary. 
411 I hereby certify that this bond is one of the series of six thou- 


sand bonds described in and secured by the deed of trust in 
first mortgage above mentioned, and that said deed of trust in first 
mortgage securing the same has been duly executed, recorded, and 
delivered. 
— —, Trustee. 


With seventy-nine coupons for the semi-annual interest to become 
due thereon, substantially in the following form and differing as to 
the term and time of payment only, to be annexed thereto, to wit: 


$35. $3: ). 


The Missouri, lowa and Nebraska Railway Company will pay the 
bearer hereof thirty-five dollars in gold in the city of New York 
on December Ist, 1870, being semi-annual interest on bond No. —. 

C. VW. POWER. Secretary. 


Now, therefore, this indenture witnesseth: That said party of the 
first part, for the purpose and in order to fully secure the payment 
of the said sum of money mentioned in said bonds and each and 
every of them, with the interest thereon according to the true intent 
and meaning thereof, and in consideration of the premises and of 
one dollar paid to them by the party of the second part, the receipt 
of which is hereby acknowledged, have granted, bargained, sold, 
conveyed, and confirmed, and by these presents do grant, bargain, 
sell, convey, transfer, and confirm, unto the Farmers’ Loan and Trust 
Company, the party of the second part, their successor or successors, 
in trust and for the uses hereby created, all the right, title, and inter- 
est of the party of the first part acquired in any and all manners 
whatsoever of, in, and to all and singular the pieces or parcels of 
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land situated, lying, or being in the States of Missouri and 
412 lfowa now purchased and acquired or which may at any time 
hereafter be purchased and acquired for the railway of the 
said party of the first part extending from the city of Alexandria, on 
the Mississippi river, in the State of Missouri, through the counties 
of Clarke and Scotland, in said State of Missouri, and the counties of 
Van Buren, Davis, and Appanoose, in the State of Iowa, to the town 
of Centreville, in said county of Appanoose, and thence west through 
the said county of Appanoose and the counties of Wayne, Decatur, 
Ringgoid, ‘Taylor, Page, and Fremont, in the State of lowa, to a 
point on the Missouri river, in the State of Iowa, near Nebraska 
City, in the State of Nebraska, and all and singular the railroad now 
surveyed and being constructed or that may be hereafter surveyed 
and constructed and leading from the Mississippi to the Missouri 
rivers and lying and being in the said States of Missouri and lowa, 
together with all and singular the right of way for said road now 
belonging or to belong to the party of the first part, and also the right 
of the said party of the first — to construct and maintain along said 
route a railroad, as well as all other rights, privileges, and franchises 
belonging to said party of the first part in, upon, or pertaining to said 
railroad, including its road-bed made or to be made, grading, em- 
bankments, slidings, culverts, bridges, cross-ties, superstructures, 
track or tracks, iron, rails, fences, stations and station-houses, depot 
grounds, and all the work, materials, and operations for the construc- 
tion of said road now made or acquired or which may at any time be 
made, done, or acquired by the said party of the first part and which 
in anywise appertains or shall appertain to said railroad; and all and 
singular the buildings, machine-shops, engine-houses, depots, turn- 
outs, wood and water stations, water tanks, and all other 
413 —_— buildings or structures, improvements and, constructions of 
every nature and description now belonging to or to belong to 
the said party of the first part and in anywise appertaining or to 
appertain to said railroad, together with all and singular its alien- 
able franchises, emoluments. income, and advantages, tenements and 
hereditaments, appurtenances, and all and singular ‘he equipments 
or furniture, motive power, rolling stock, engines, tenders, cars, car- 
riages, tools, fixtures, and m: achine ‘ry of every en nature, and de- 
scription now belonging to, owned, possessed, or acquired or here- 
after to be owned, possessed, or acquired by the party of the first 
part, and the reversion and reversions, remainder and remainders, 
rents, issues, and profits thereof, and all lands and real estate to 
which said party of the first — may become entitled through or 
by reason of the constructien of said railroad, and all the estate, 
right, title, and interests, property, possession, in law or in equity, of 
the said party of the first part now acquired or hereafter to be ac- 
quired, together with all and singular the rights, privileges, corpo- 
rate property, and franchises of said railway company, each and 
every part and parcel thereof, and all the appurtenances to the 
above-described premises belonging or in anywise appertaining: 
To have and to hold the said granted premises unto the said 
party of the second part and to their successor or successors forever ; 
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in trust, nevertheless, and for the uses and purposes in this indenture 
expressed and declared: Provided always, and these presents are 
upon the express condition, That if the said party of the first part 
and its successors shall well and truly pay or cause to be paid to the 

holders of its said bonds so to be issued as aforesaid and each 
414 and every of them the principal sums of money and the in- 

terest thereon, as therein mentioned and set forth, and shall 
well and truly keep, fulfill, and perform all and singular its cove- 
nants, promises, stipulations, and agreemenis, as therein and herein 
contained, according to the true intent and meaning thereof, that 
then and from thence these presents and estate hereby granted shall 
cease, determine, and be null and void, and the right to the prem- 
ises hereby conveyed shall revert and revest in said party of the first 
part without any acknowledgment of satisfaction, reconveyance, re- 
entry, and other act. 

And this indenture further witnesseth that the premises hereby 
granted, bargained, and described and each and every part and 
parcel thereof, with the appurtenances, are granted, bargained, and 
conveyed unto them, the said party of the second part, and their suc- 
cessor or successors in the trust hereby created, upon the trust, terms, 
conditions, and agreements and to and for the uses, interest, and 
purposes following—that is tosay: That the actual possession, issue, 
management, and control of the said railroad and premises hereby 
granted shall beand remain with thesaid party of the first part without 
any molestation of the said party of the second part or their successor 
or successors in this trust hereby created so long as its bonds shall 
remain without default or forfeiture and said party of the first part 
shall perform and keep the covenants and stipulations therein or 
herein contained ; and the said party of the first part, for itself and 
its successors, doth covenant and agree to pay unto the holders 
of the said bonds, respectively, the said principal sums of money 

and interest thereon as therein mentioned and expressed; and 
415 = if any default should be madein the payment of said interest 

or any part thereof on any day whereon the same is made 
payable, as expressed in said bonds and the coupons thereto annexed, 
and should the same remain unpaid and in arrears for the space of 
six months, then and from thenceforth—that is to say, after the 
lapse of the said six months—the said principal sums named in said 
bonds, with all arrearages of interest thereon, shall, at the option of 
the holders thereof of more than one-half the amount of said bonds 
then outstanding, expressed in writing to the said party of the second 
part, their successor or successors, become and be due and payable 
immediately thereafter, although the period therein limited for the 
payment thereof may not then have expired, anything herein or 
therein contained to the contrary thereof in anywise notwithstand- 
ing; and if any default should be made in the payment of the prin- 
cipal sums named in said bonds or the interest that may grow due 
thereon or any part of either the said principal or interest on any 
day whereon the same is made payable, as therein mentioned and 
expressed, and should the same remain unpaid for the space of six 
months thereafter, or if the said party of the first part shall fail well 
d3—538 
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and truly to keep, fulfill,and perform all and singular its other 
covenants, promises, and stipulations therein or herein contained, 
according to the true intent and meaning thereof, that then and 
from thenceforth it shall be lawful for and shall be and become the 
duty of the said party of the secoud part, their successor or successors, 
in the said trust, upon the written request of the holders of more 
than one-half of the amount of said bondsthen outstanding to enter 
into and upon and take possession of all and singular the said 

premises, property, and franchises of every nature and de- 
416 ~—s scription herein granted and conveyed, and as attorneys-in- 

fact or agent of the said party of the first part, by themselves, 
tLeir agent or agents or substitutes duly constituted, have, use, enjoy, 
and operate the same, making from time to time all needful repairs, 
alterations, and additions; and, after deducting the expenses of such 
use, repairs, alterations, and addition, and the costs and charges of 
such taking possession and a reasonable compensation for the services 
of said trustees, on such taking possession and while so in possession, 
apply the proceeds thereof to the payment of the principal and in- 
terest of said bonds issued hereunder remaining unpaid and which 
may have become due, and upon the written request of the holders 
of more than one-half of the amount of said bonds which shall then 
be outstanding and unpaid, and in which case default shall have 
been made in any manner as aforesaid, it shall be lawful and be and 
becume the duty of the said party of the second part, their successor 
or successors, to sell, or cause to sell, or cause to be sold, the said 
premises, real and personal estate, rights, franchises, and property 
of every nature and description hereby granted, and all benefits 
and equity of redemption of the said party of the first part, its suc- 
cessors or assigns, therein, at public auction, in the city of Keokuk, 
in the State of Lowa, or in the city of New York, as the said trustees, 
their successor of successors, may elect, after first giving twelve weeks’ 
notice of said sale by publishing the sume in at least one daily news- 
paper published in the city of New York and in two daily newspapers 
published in the city of Keokuk; and on such sale, as the attorneys of 
the said party of the first part, for that purpose by these presents duly 

constituted and appointed, to make, execute,and deliver to the 
417 = purchaser or purchasers thereof a good and sufficient deed or 

deeds of conveyance in law for the same, in fee simple, which 
shall be forever a perpetual bar, both in law and equity, to the said 
party of the first part, its successors and assigns, and all other per- 
sons, associations, bodies corporate or politic, claiming or to claim by, 
from, or under them or either of them, of all rights, interests, or 
claims of, in, or to the said premises, rights, or franchises, or any 
part or parcel thereof, the amount of the bid or purchase-money of 
suid sale may be paid and satisfied, in whole or in part, by the out- 
standing bonds or any of them issued hereunder, and the same 
shall be taken and received in whole or in part payment and satis- 
faction by the party of the second part, their successor or successors, 
according to their value, to be ascertained and determined by the 
net amount arising from such sale as compared with the amount of 
outstanding bonds issued hereunder as aforesaid; and the said 


\ 
\ ' 


MISSOU KI, VS. WILLIAM HILL. 


party of the second part, after deducting from the proceeds of such 
sale the costs, charges for advertisements, and expenses thereof of 
said sale and of managing said property, shall apply so much of 
the proceeds as may be necessary to the payment of said principal 
and interest due and unpaid on the residue of said outstanding 
mortgage bonds issued hereunder and not used in payment of said 
bid and purchase as aforesaid, and shall pay over the remainder or over- 
plus of the purchase-money, proceeds of such sale,ifany thereshall be, 
to the party of the first part, its successors or assigns, and all other per- 
sons, associations, bodies corporate or politic, claiming or to claim the 
premises or any part thereof by, from, or under them or any or 

either of them; and the said party of the first part doth 
418 hereby covenant, for itself and its successors, that in no case 

shall it or they claim or take advantage of any stay, valua- 
tion, or appraisement laws, all benefits of which are expressly waived, 
or obtain — apply for any injunction or stay of proceedings or 
other process to prevent, postpone, or delay such entry, use, enjoy- 
ment, operation, or sale asaferesaid; and in case of any such taking 
possession or proceeding to sell the said mortgaged premises for 
default in payment of interest only, if the said party of the first 
part, before the said bonds shall become payable, and before such 
sale shall be made, shall pay and satisfy all iuterest then in arrears 
on any of said bonds, and shall also pay and discharge all costs, 
expenses, and disbursements, and pay all said reasonable compensa- 
tion then and theretofore incurred by reason of such default; and 
the said trustees, upon such evidence thereof made to their satisfac- 
tion, shall thereupon discontinue such proceedings and restore pos- 
session of the said mortgaged premises to the said party of the 
first part, to be held subject to these presents in like manner as if 
said default had not happened ; and the said party of the first part 
further covenants and agrees for itself and its successors and all and 
every other person Or persons, associations, bodies politic or corpo- 
rate, whatsoever or whomsoever, lawfully or equitably claiming or 
deriving any estate, right, title, or interest of, in, and to the premises 
hereby granted or intended so to be, or any part thereof, by, from, 
under, or in trust for it or them, upon the reasonable request of the 
said party of the second part, their successor or successors, to make, 
execute, do, and deliver, or cause to be made, done, execute and de- 

livered, all and every such further and other reasonable acts, 
419 conveyances, and assurances in the law, and particularly for 

the conveyance of all lands, depot grounds, rights of way, 
and such other property, including any lands that may be granted 
or donated to aid the construction of said railroad, or may in any 
manner be hereafter acquired by the party of the first part for the 
better and more effectually vesting and confirming the premises 
hereby intended to be granted in and tothe said party of the second 
part, their successor or successors, for the uses, interest, and purposes 
herein set forth and declared as by the said party of the second 
part, their successor or successors, or their counsels learned in the 
law shall be reasonably advised, devised, and required; and also 
that it hath not been made, done, committed, executed, or suffered 
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any act or acts, thing or things, whatsoever whereby or by means 
whereof the above mentioned and described premises or any part or 
parcel thereof now are or at any time hereafter shall or may be im- 
peached, charged, or incumbered in any manner or way whatsoever. 
The said party of the first part doth hereby for itself and its succes- 
sors further covenant and agree to and with the said party of the 
second part that the amount of bonds issued hereunder shall not 
exceed in the aggregate the suin of six million dollars upon the 
whole line of said railway from the Mississippi river to said point 
on the Missouri river, a distance of about three hundred miles, and 
that this trust and the security hereby intended shall extend to 
such mortgage bonds only as shall be certified and countersigned by 
the trustees aforesaid, their successor or successors, and that said 
trustees shall certify and countersign the whole or any part of said 

six thousand bonds at any time when requested to do so by 
420‘ the party of the first part, the same being first signed by the 

president and secretary and sealed with the corporate seal of 
said party of the first part. 

It is also especially agreed and understood that all of said bonds 
to be issued hereunder shall be upon an equality, so far as regards 
security for the payment thereof by these presents, notwithstanding 
the same may be issued at different times, and none of said bonds 
shall be entitled to priority,and these presents and everything herein 
contained shall have effect and enure as a security for said bonds, 
equally and without preference, whether issued at one and the same 
time or at different times. It is also mutually agreed that the said 
party of the second part, their successor or successors in the trust 
hereby created, shall not be responsible at any time for the default 
or misconduct of his or their agents to be employed by him or them 
in his or their discretion, and shall be held bound to the exercise of 
ordinary and reasonable care and diligence only in the manage- 
ment thereof, and that the said party of the second part and their 
successors in the trust hereby created shall be entitled to receive 
proper and reasonable compensation for every labor or service per- 
formed and expense, disbursements, and damages incurred by him 
or them in the discharge of their said trust in case they shall take 
possession of said premises or any part thereof or manage the same, 
and shall not in any manner be liable or responsible for any loss or 
damage unless the same shall happen by gross neglect or wilfull 
malfeasance on their part; and also that in case of death, resignation, 
or other disability of the said party of the second part or their suc- 
cessor or successors from time to time, at any time hereafter, or in 

case of the vacancy in the trusteeship from any cause, it shall 
421 be competent and lawful for the said party of the first part 

or its successors to apply to any court of record in the States 
of Iowa or Missouri, or of the United States, of adequate jurisdic- 
tion, to appoint a successor or successors to said party of the second 
part to fill the vacancy so made in said trust hereby created; and 
upon such appointment and the acceptance thereof the person or 
persons, body politic or corporate, so appointed shall become and be 
vested, for the uses and interests and purposes herein set forth and 


oa 2 


taht haere tet —— 


MISSOURI, VS. WILLIAM HILL. 261 


declared, with all the estate, rights, and powers, title and interest in 
and to the said party of the second part, without any other or fur- 
ther assurance or conveyances of the same, and shall perform all the 
duties of trustees in like manner as if he or they had been named 
in this instrument as trustees; and the said party of the first part 
hereby further covenants and agrees with the party of the second 
part and their successors, and with the holders of each and all of 
the said issues of six millions of dollars of bonds which may be 
issued, that the said party of the first part will create and make a 
sinking fund for the redemption of such bonds and each of them 
by setting aside and depositing with three commissioners, to be ap- 
pointed by the party of the first part for that purpose, from and after 
the first day of June, in the year one thousand eight hundred & sev- 
enty-five, and annually thereafter until the maturity of said bonds, 
the sum of thirty thousand dollars ($30,000). Such sinking-fund 
moneys shall from time to time, under the orders of the party of the 
first part, be invested in the purchase of the bonds so issued, or in 
bonds of the Government of the United States, and the money ac- 
cruing on any and all of such investments for interest, as fast 
422 as the same shall be received, shall be added and paid unto 
said sinking fund and compounded therein continually and 
reinvested in like manner with the other money of said fund. 

That the board of directors of said railway company, party of the 
first part, shall have entire control over the management of said 
sinking fund and every person in charge of or connected with the 
same, and shall, from time to time, direct in what bonds or securi- 
ties it shall be invested and at what price or rates and how it shall 
be keptand the manner of keeping the accounts thereof, and shall 
require ample security to be given to them by any person in charge 
of its moneys, of its securities or bonds, for safe keeping. Every 
bond of the said issue of six million dollars which may be. pur- 
chased and held by said sinking fund shall remain in full force 
until the whole of such issue shall have matured or shall have been 
so absorbed or otherwise redeemed by said party of the first part, 
and the interests on such bonds held by said party of the first part 
and the interests on such bonds held by said sinking fund shall be 
paid by said railway company regularly, as the interest on its other 
similar bonds is paid. 

In witness whereof the said party of the first part hath caused its 
corporate seal to be affixed hereunto and these presents to be signed 
by its president and secretary the day and year first above written. 

[SEAL. | MISSOURI, IOWA AND NEBRASKA 
RAILWAY COMPANY, 
By F. M. DRAKE, President. 
C. W. BOWEN, 
Secretary of the Missouri, Iowa and Nebraska Railway Company. 
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423 STaTE OF Iowa, 


4 88 . 
Appanoose County, § 


se it remembered that on this 28 day of June, in the year of our 
Lord one thousand eight hundred and seventy, before me, the under- 
signed, K. P. Morrison, clerk of the district court within and for 
said county and State, and duly authorized by law to take acknowl- 
edgements of deeds, etc., personally appeared F. M. Drake, who is 
personally to me known to be the same person whose name is sub- 
scribed to the above and foregoing instrument of writing as presi- 
dent of the Missouri, lowa and Nebraska Railway Company, party 
thereto, and acknowledged the said instrument to be the act and 
deed of the Missouri, lowa and Nebraska Railway Company, by 
him, as president thereof, subscribed for the same; and also, at the 
sume time and place, personally appeared before me C. W. Bowen, 
who is well known to me to be the same person whose name is sub- 
scribed — the foregoing instrument of writing as secretary of the 
Missouri, lowa and Nebraska Railway Company, as party thereto, 
and acknowledged that he executed the said deed as and for the act 
and deed of the said Missouri, lowa and Nebraska Railway Com- 
pany for the uses and purposes mentioned in said instrument. 

In testimony whereof I, K. P. Morrison, clerk of the said court, 
have hereunto set my hand and affixed the seal of the district court 
aforesaid this the day and year last above written. 

[SEAL. | K. P. MORRISON, 
Clerk of the District Court of said County. 


Filed for record July 6th, 1870. 
JOHN C. SMITH, Ree’r. 


424 Sratre or Missouri, County of Scotland: 


I, C. F. Sanders, cireuit clerk and ex officio recorder in and for 
said county, hereby certify that the above is a true copy of the fore- 
going instrument as the same appears of record in my office in 
Book “ Q,” on pages 425 to 434, inclusive. 

Witness mv hand and official seal. 

Done at office, in Memphis, this 9th day of October, 1885. 

[SEAL. ] C. F. SANDERS, 
Cir. Clerk and ex Officio Recorder. 


The acceptance of said mortgage is in the words and figures fol- 
lowing, to wit: 


Acceptance of Mortgage. 


Know all men by these presents that the Farmers’ Loan and 
Trust Company of New York hereby accepts and assumes all the 
obligations mentioned, accepted, and assumed in the foregoing in- 
denture by the party of the second part, to wit, a trust deed of 
mortgage, dated the Ist day of June, A. D. 1870, made by the Mis- 
souri, lowa and Nebraska Railway Company to the Farmers’ Loan 
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and Trust Company of New York, conveying the property and 
franchises of the said mortgagor to the said mortgagee in trust to 
secure the payment of 5,000 bonds of $1,000 each, and that the said 
Farmers’ Loan and Trust Company make this formal acceptance of 
the said trustee to remove any doubt which might arise from their 
not having signed the said trust deed itself and intending to bind 

itself, its successors and assigns, as fully and completely as if 
425 it had signed and acknowledged the said trust deed. 

In witness whereof the said Farmers’ Loan and ‘Trust Com- 
pany hath caused its corporate seal to be attached and the same 
attested by the signatures of its president and secretary this 27th 
day of June, 1870. 
THE FARMERS’ LOAN & TRUST CO. 
Attest : R. G. ROESTON. §[1L. s.] 

GEO. F. Fits, & F. 


Unrrep States oF AMERICA, | 
State of New York, j 

By this public instrument be it known to all whom the same doth 
or may in anywise concern that I, Edward F. Corey, a notary public 
in and for the State of New York, by letters patent under the great 
seal of State, duly commissioned and sworn, dwelling in the city of 
New York, do hereby certify that on the date hereof personally ap- 
peared before me Roswelle G. Rosston, known to me and known to 
me to be the president of the Farmers’ Loan and Trust Company, 
and he acknowledged he signed, sealed, and delivered the same as 
the act and deed of said company, and that the seal of said company 
and his signature as president was so affixed by order of the trustees. 
In testimony whereof I have subscribed my name and caused my. 
official notarial seal to be hereunto affixed the 18th day of July, in 
the year of our Lord one thousand eight hundred and seventy, in 
the 95th year of the Independence of the United States of America. 

[SEAL. | EDWIN F. COREY, 
Notary Public of the State of New York. 


> $8: 


Filed for record August 30th, 1870. 
JOHN C. SMITH, Ree’r, 
Per JOHN 8S. CARTER, Deputy. 


426 SrTaTE or Missowr!, } mes 
County of Scotland, j ~’ 


I, C. F. Sanders, circuit clerk and ez officio recorder in and for said 
county, hereby certify that the above is a true copy of the foregoing 
instrument as the same appears of record in my office in Book “ Q,” 
pages 453 and 454. 

Witness my hand and official seal. 

Done at office, in Memphis, this 10th day of October, 1885. 

[ SEAL. | C. F. SANDERS, 
Cir. Clerk and ex Officio Recorder. 
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The Court: To secure those bonds? 

Mr. CunNINGHAM: No; the point we make is that there was a 
conspiracy to obtain those bonds and to make the stock worthless. 

Mr. OverRALL: This mortgage is dated the first day of June, 1870, 
and recorded in Scotland county July 6th, 1870; that was before the 
subscription was made. 

The Court: Before any action was taken? 

Mr. Overatt: Before any action was taken by the county; we 
object to the mortgage because it cannot affect the question as to 
the validity of these bonds. ‘ 

The Court: I will sustain the objection. 

To which ruling of the court defendant’s counsel then and there 
excepted. ; 

Mr. Cunntncuam: I next offer the transcript of the case of Levi 
J. Wagner against Charles Mety and others, from circuit court of 
Shelby county, Mo. 


Said transcript is in the words and figures following, to wit: 


427 , Transcript. 


STATE OF Missouri, 1 me 
County of Scotland, j ~° 


Be it remembered that heretofore, to wit, on the 11th day of Sep- 
tember, A. D. 1871, there was filed in the office of the clerk of the 
circuit court of said county of Scotland a petition, which said peti- 
tion is in words and figures as follows, to wit: 


Injunction. 


In the Circuit Court of Scotland County. 


Levi J. WAGNer, JAcop M. Jonnson, CHartes FoutKer, JAMeEs M. 
Gorpon, & JoserH Sparks, Plaintiffs, 


against 


CHarves Mery, JAMes 8, Futterton, Wittiam Dawsoy, Davin B, 
Cooper, & James E. Marquis, Defendants, Missouri, I. and Ne- 
braska Railway Company. 


To the Hon. Elias V. Wilson, judge of the circuit court of Scotland 
county, in the fourth judicial circuit, and of the 4th judicial cir- 
cuit court in the State of Missouri: 


Plaintiffs state that they are residents and tax-payers « citizens of 
Scotland county, Missouri; that on the 9th day of August, A. D. 
1870, the defendants, William Dawson, David B. Cooper, and James 
EK. Marquis, were justices of the county eourt of Scotland county, 
Missouri, duly commissioned and qualified and acting as such, and 
that on the said day and year aforesaid, while sitting as the county 
court of said county of Scotland, they, the said justices, then and 
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there unlawfully and without authority of law did make and 
428 cause to be entered of record the following illegal and un- 
lawful order, to wit: 

At this day a petition was presented to the court signed by Charles 
Mety, H. H. Downing, H. H. Montgomery, David Guynne, R. P. 
Wayland, and divers other persons to the number of thirteen hun- 
dred and sixty-five tax-payers & residents of said county, praying 
the court (o subscribe the sum of two hundred thousand dollars stock 
in the Missouri, lowa and Nebraska Railway Company, payable in 
county bonds due twenty-five years from date, bearing interest from 
date at the rate of eight per cent. per annum, payable annually, com- 
mencing from date of compliance of contract on the part of the com- 
pany of said railway ; now, therefore, in consideration of the prayer 
of the petitioners and in pursuance and by virtue of law and the 
power therein given to the court to subscribe stock in said railway 
company, it is ordered by the court that the county of Scotland, in 
in the State of Missouri, do hereby subscribe the sum of two hun- 
dred thousand dollars capital stock of the Missouri, lowa and Ne- 
braska Railway Company, payable in the bonds of said county, of 
the denomination of one thousand dollars each, due twenty-five 
years froin date of issue and bearing eight per cent. interest per an- 
num, the interest payable annually in the city of New York, on the 
terms and conditions following, to wit: One hundred thousand dol- 
lars of said bonds to be delivered to said company when said road 
shall have been graded, bridged, and tied and the track laid and the 
cars running thereon from Alexandria, Missouri, toa permanent depot 
located within one-half mile of the court-house in Memphis, in said 
county, and the remaining one hundred thousand dollars of said 
bonds to be delivered to said company when said company shall 

have then completed their said line of road from Memphis to 
429 the western north line of said county and the cars are run- 

ning over the same through said county ; provided said rail- 
way shall be so located as to miss the western and strike the north line 
of said county it shail do so at a point not exceeding four miles east 
of the northwest corner of said county. Said railroad shall be so 
built and the cars running thereon as aforesaid within two years 
from the date of this order ; otherwise this subscription shall be null 
and void; and it is ordered further that Henry M. Gorin be, and 
heis hereby, appointed agent for said county of Scotland to subscribe 
the stock of said county upon the books of said company, to repre- 
sent said county atthe meetings of the stock holders of said company, 
to cast the vote of said company, and receive its dividends; and in 
order that the interest of the people may be fully guarded the court 
doth appoint as trustee Charles Mety, of said county, whose duty it 
shall be to receive from the clerk of the county court of Scotland 
county aforesaid the above-mentioned bonds assoon as the same are 
issued and to have custody of the same, and as soon as the said rail- 
way company shall have complied with the stipulations above set 
forth the said trustee shall deliver the aforesaid bonds to the treas- 
urer or other authorized agent of said railway company and shall at 
the same time receive from said treasurer or other agent of said 
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company an equal amount in certificates of stock of the said rail- 
way company, which said certificates of stock the said trustee shall 
deposit in the hands of the treasurer of said county of Scotland, tak- 
ing his receipt for the same, which said receipt, together with a 
written report of his action, shall be presented to the county 
court at the next meeting thereafter, and that said agent or 
trustee shall give bond in the sum of three hundred thousand 

dollars to the said county of Scotland, with security, to be 
430 approved by the couniy court of said county, for the safe 

keeping of said bonds and the faithful performance of said 
trust; it is further ordered by the court that the county attorney for 
said county shall proceed to have said bonds printed or lithographed, 
and that the presiding justice of the county court of said county 
shall sign the same and the clerk of the county court of said county 
shall make the proper attestation of his signature, and that said 
bonds shall have annual coupons attached, and the trustee aforesaid 
shall, when he delivers said bonds to said railway company, detach 
any or all coupons for interest that may have past maturity and 
‘ancel and return the same to the treasurer of said county when his 
report as aforesaid is made, and shall enter upon the next maturing 
coupon on said bonds the date of delivery to said company in order 
that said company shall receive interest only from the date they are 
entitled to receive said bonds; it is provided further that said rail- 
way company shall pay the expenses of lithographing and printing 
said bonds. 

Plaintiffs further state that said county justices, sitting as a court, 
illegally and without the authority of law, on the day and year 
aforesaid, appointed the said Henry M. Gorin agent for said county 
of Scotland to subscribe said stock of said county upon the books of 
said railway company, and illegally by and without the authority 
of law authorized said Gorin to represent said county at the meet- 
ing of the stockholders of said company, and illegally and without 
the authority of law authorized said Gorin to cast the vote of said 
county and receive the dividends, and illegally and without the au- 
thority of law appointed the defendant, Charles Mety, trustee to re- 
ceive same bonds, and illegally and without the authority of law 

directed him to receive suid bonds, per the clerk of the county 
431 court of Scotland county aforesaid, as soon us the same were 

issued, and illegally and without authority of law authorized 
him to have the custody of said bonds, and illegally and without 
the authority of law authorized the said Mety to deliver said bonds 
to said railway company, and all other powers conferred upon said 
Mety by the said county justices, sitting as a court, illegally and 
without the authority of law, and that the said justices, sitting as a 
court, on the day and year aforesaid, illegally and without the au- 
thority of law subscribed two hundred thousand dollars to the capi- 
tal stock of the Missouri, lowa and Nebraska Railway Compafy, 
and illegally and without the authority of law ordered and author- 
ized the county attorney of said county of Scotland to have said 
bonds printed or lithographed, and illegally and without the author- 
ity of law ordered and authorized the presiding justice of the county 
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court of said county to sign said bonds, and illegally and without 
the authority of law ordered and authorized the clerk of the county 
court of said county to make the proper attestations of his signature, 
and plaintiffs further charge all other acts of the said justices, sitting 
as a court, of and concerning the subscription to capital stock of said 
railway company were wholly illegal and without the authority of 
law. 

Plaintiffs further state, afterwards, to wit, on the — day of 
1870, the said county justices, sitting as a court, illegally and with- 
vut the authority of law, caused said bonds to be issued, printed, 
lithographed, and signed by the presiding justice of the county court 
of said county, and illegally and without the authority of law caused 
the same to be delivered unto the possession of the defendant, 

Charles Mety. PI'ffs now state that defendant Mety now has 
432 said bonds in his possession and in his care and custody and 

under his control, to be delivered to said company or its law- 
fully authorized agents or its assigns upon the said company comply- 
ing with the terms, stipulations, and conditions in the said illegal 
order of the county court aforesaid. Plaintiffs state that said railroad 
company have located the line of their road within one-half mile 
of the court-house in said county of Scotland, and that the same 
has been graded, bridged, and tied and the track laid from said town 
of Alexandria to within some five to eight miles of said court-house 
and the work still progressing thereon to completion on some line or 
route from said court-house as aforesaid unknown to pl’ffs. Plaintiffs 
say that said company has permanently located a depot on said 
line within one-half mile of said court-house, and that said road is 
graded, bridged, and tied and track laid to within some five or eight 
miles of the place at which said depot is so located as aforesaid, and 
that if the laying of the track of said road progresses as it has been 
doing for a few months past it will be but a few weeks before it 
reaches the depot location as aforesaid. Plaintiffs now aver and 
charge that the said railroad company has no power or authority 
under its charter or articles of association or consolidation or under 
the laws of this State to locate and build its road from Alexandria 
aforesaid by way of court-house or upon the line aforesaid, and that 
its location within one-half mile of the court-house aforesaid and 
upon said line and the building of said road is without warrant or 
authority of law, and the subscription by the court aforesaid or agent 
thereof to said company for stock as aforesaid is null and void. 

Plaintiffs aver and state that said Mety is now ready to de- 
433 liver one hundred thousand dollars of said bonds so as afore- 

said delivered to him upon the completion of said road to 
the depot location,as aforesaid, — the said railroad company or its as- 
signs, and intends so to do. Plaintiffs aver and further state that if 
said bonds should be so delivered that it is the intention of said com- 
pany to assign and transfer them to innocent purchasers to raise 
money to pay for work, &c., done and performed in, on, and about said 
road, and that as citizens and tax-payers as aforesaid they will suffer 
great wrong and unreparable injury and damage thereby ; wherefore 
pl’ffs pray that said Mety be restrained and enjoined from thedelivery 
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of said bonds or coupons or any part thereof to said company or any 
other company, party, or person, and that upona final hearing of this 
cause he be required to deliver the same in court here to be cancelled, 
and that this court do cancel the same, and that said justices of the 
county courtaforesaid be restrained and enjoined from appointing any 
further persons or agents for said county of Scotland to have or pos- 
sess said bonds or coupons or to act in the board of said railroad 
company, and that said Fullerton be restrained and enjoined from 
paying said bonds or coupons or any part thereof out of any money 
belonging to said county of Scotland or which he holds or may hold 
as treasurer thereof. 
L. J. WAGNER. 
BLAIR, ANDERSON, HILLIS & CONRAD, 
Att'ys for PU ffs. 


Levi J. Wagner, one of the plaintiffs, makes oath and says that 
the matters and things set forth in the above petition are true, to the 
best of his knowledge and belief. 


L. J. WAGNER. 


434 Subscribed & sworn to before me this 7th of Sept., 1871. 
THOMAS B. JEFFRES, Clerk. 

Filed Sept. 11th, 1871. 
CHARLES 8S. MARTIN, Clerk. 


And afterwards, to wit, on the 3rd day of October, A. D. 1871, at 
a circuit court continued and held at the court-house in the town of 
Memphis, in said county, before Hon. E. V. Wilson, judge, the fol- 
lowing, among other, proceedings were lad, to wit: 


Petition for Injunction. 


Levi J. Wacner, Jacon M. Jonnson, Caartes Fouiker, JAMes M. 
Gorpon, and Josern Sparks, Plaintiffs, 


against 


Cuarves Mery, James S. Futterton, WittiAmM Dawson, Davin B. 
Cooper, and James E. Marquis, Defendants. 


Now comes George Forister and Washington Forrester, by their 
attorney, Edwin G. Pratt, and file herein their motion ; which mo- 
tion is as follows, to wit: 


Levi J. WAGNER ef *7 
78, 


Injunction. 
CHARLES Mery ef al. j 


George Forister and George Washington Forister come and sug- 
gest to the court that they are informed that they are parties to a 
bond in accordance with law given in case an injunction is granted 
in the above cause. They aver that said bond was prepared, as they 
supposed, for costs and expenses upon an application for injunction 
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against Charles Mety et al. at the circuit court of Lewis county, 
435 in September. They aver that they have not consented to join 
in any bond to be given in the above-instituted cause in case 
an injunction be granted, and they ask to be discharged, and that 
the bond was not given by them for the purposes of this cause, nor 
will they join therein to restrain defendants according to the prayer 
of the bill; and they ask the protection of the court in the premises. 
EDWIN G. PRATT, 


Att'y for George Forrister & George W. Forrister. 


Filed Oct. 3rd, 1871. 
C. 8S. MARTIN, Clerk. 


And afterwards, to wit, on the 4th day of October, A. D. 1871, at 
a circuit court continued and held at the court-house in the town of 
Memphis, in said county of Scotland, before Hon. E. V. Wilson, 
judge, the following, among other, proceedings were had, to wit: 


Levi J. WAGNER et al. 
vs. Injunction. 
CHARLES Mety et al. 


Now comes William Searight, by his attornies, Birch and Mackey 
» + . . . . . ° . Pane , 
and files herein his motion; which said motion is as follows, to wit . 


Levi J. WAGNER ef al. 
vs. - Injunction. 
CHARLES Merty ef al. { 


William Searight comes and suggests to the court that he is in- 

formed that he is party in a bond in accordance to law in case 

an injunction be granted in the above cause. He avers that 

436 said bond was prepared, as he supposed, for costs and ex- 

penses when an application for injunction against Charles 

Mety et al. at the circuit court of Lewis county, in September. He 

avers that he has not consented to join in any bond to be given in 

the above-entitled cause in case an injunction be granted, and he 

asks to be discharged, and that the bond was not given by lim for 

the purpose of this cause, nor will he join therein to restrain the de- 

fendants according to the prayer of the petition, and he asks the pro- 
tection of the court in the premises. 

BIRCH & MACKEY, 
For Searight. 


Filed Oct. 4th, 1871. 
CHARLES 8S. MARTIN, Clerk. 


And afterwards, at the same term of court, to wit, October term, 
A. D. 1871, and on the 12th day of said month, the following, among 
other, proceedings, were had, to wit: 
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Levi J. WaGner, Jacop M. Jonnson, CHARLES FoLKerR, & JAMES 
M. Gorpon and Josern Sparks, Plaintiffs, 
vs. | 
Cuarites Mery, James S. FuLLertoN, Witt1AM Dowsox, Davip 
B. Cooper, and James Ek. Marquis, Defendants. 


Now, at this day, come the said plaintiffs, by their said attorneys, 
and move the court for leave to file herein their amended petition 
in this cause sixty days before the next term of this court, and, 
there appearing no objections thereto, said motion is granted and 
said cause continued. 


437 And afterwards, to wit, on the 28th day of August, A. D. 
1872, at a cireuit court continued and held at the court-house 

in the town of Memphis, in said county of Scotland, before the Hon. 
E. V. Wilson, judge, the following, among other, proceedings, were 
had, to wit: 

Levit J. WAGNER et al. 

v's. » Injunction. 
CHarRLes Mery et al. 


Now, at this day, this cause coming on to be heard,and thereupon 
come the said parties, by their respective attornies, and thereupon, on 
motion of said plaintiffs, leave is granted them to file amended peti- 
tion herein instanter. Amended petition thereupon filed by said 
plaintiff; to all of which defendants except and pray that their ex- 
ceptions may be noted, which is accordingly done, and the cause 
continued until the next term of this court. 


In the Circuit Court of Scotland County, Missouri. 


Levi J. Waaner, Jacon M. Jonuyson, Cuartes Forker, James M, 
Gorpon, and Josern Sparks, Plaintiffs, 
Us. 
Missourr, lowa & Nepraska Rattway Company, CHarres Mery, 
James 8. Fullerton, William Dawson, David B. Cooper, and James 
Ki. Marquis, Defendants. 


Plaintiffs, by way of amendment to their original petition herein, 
state that by an act of the General Assembly of the State of Missouri, 
> entitled “An act to incorporate the Alexandria and Bloomfield 

438 Railroad Company,” approved February 28th, 1857, the Alex- 
andria & Bloomfield Railroad Company was chartered and in- 
corporated ; that by such charter said company was authorized to 
survey, mark, locate, and construct a railroad from the city of Alex- 
andria, in the county of Clarke, in the State of Missouri, in the diree- 
tion of Bloomfield, in the State of Lowa, to such point on the northern 
boundary line in the State of Missouri as shall be agreed upon by 
said company and a company authorized on the part of the State of 
Iowa to construct a railroad to intersect the road authorized to be 
constructed by the provisions of this act at the most practicable point 
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on said State line. Plaintiffs state that said Alexandria and Bloom- 
field Railroad Company was duly organized in the vear A. D. 1864 
and existed under the name & style of the Alexandria and Bloom- 
field Railroad Company until the day of the date hereinafter men- 
tioned. Plaintiffs state that the General Assembly of the State of 
Missouri afterwards, to wit, on the 19th day of February, 1866, passed 
an act entitled “An act to amend an act entitled to incorporate the 
Alexandria and Bloomfield Railroad Company, approved August 
9th, 1857, authorizing said company to change the incorporate name, 
also authorizing said company to extend said road from a point at 
or near Luray, in Clarke county, Missouri, to Nebraska City, in 
Nebraska Territory, by way of or near Rockport, Atchison county, 
Missouri, and also authorizing said company to accept all or any of 
the sections of this act, the same to be binding on said railroad 
company,’ which was duly approved on February the 19th, 1866. 
Plaintiffs state that said company soon thereafter adopted the first 
section and no other of said last-named act, and from thenceforward 
said Alexandria & Bloomfield Railway Company took, used, 

439 and was known by the name of the Alexandria and the Ne- 
braska City Railroad Company up to the date hereinafter 
named, viz., May 2, A. D. 1870, and did proceed to survey, mark, & 
locate the line of their said road, and did permanently locate the 
same, commencing at the said town of Alexandria and running 
thence westerly to the town of Luray, in said county of Clarke; thence 
in a northwesterly direction up the divide between the waters of the 
Wyconda «& the Little Fox river, crossing the line between Scotland 
& Clarke county about five miles south of the lowa and Missouri 
line; thence in the direction of Bloomfield aforesaid through said 
Scotland county, striking said Missouri and Iowa line some ten miles 
east of the northwest corner of said Scotland county, the greater por- 
tion of which said line from Luray to the State line as aforesaid was 
granted by said company. Plaintiffs state that prior to the 2d day 
of May, A. D. 1870, a railroad company was formed, organized, and 
incorporated under the laws of and in the State of Lowa under the 
name and style of the lowa Southern Railway Company for the pur- 
pose of building a railroad in said State to the Missouri & lowa State 
line, and continued to exist and be in full force until the 2d day of 
May, A. D. 1870, when it was consolidated with the said Alexandria 
& the Nebraska City Railroad Company, as hereinafter stated. 
Plaintiffs further state that afterwards, to wit, on the 26 day of March, 
A. D. 1870, the said Alexandria & the Nebraska City Railroad Com- 
pany and the said Iowa Southern Railway Company did, by their 
certain written articles — agreemeut and association by the presi- 
dents & directors of said companies, respectively, signed, unite said 
companies into one company and consolidated the capital stock 
thereof upon the terms stipulations therein set outand named, 

440 a duly certified copy of which is herewith filed as Exhibit “A.” 
Plaintiffs state that the terms and provisions of said consol- 

idation were by the holders of a majority of the capital stock 1n said 
Iowa and Southern Railway Company, on the 23rd day of April, A. 
D. 1870, and by the holders of a majority of the capital stock in the 
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Alexandria & Nebraska Railroad Company, on the 2nd day of May, 
1870, duly appointed, as will appear by the certificates of the secre- 
taries of said companies, respectively, attached to said articles of con- 
solidation. Plaintiffs state that by the said articles of consolidation 
it was stipulated and agreed between said companies that the name 
of said consolidated company shall be “The Missouri, lowa and Ne- 
braska Railway Company,” which pl’ffs aver is now its name. 
Plaintiffs further state that by the thirteenth article of consolida- 
tion aforesaid it is stipulated and agreed as follows: The line of the 
consolidated railway shall extend continuously from the city of 
Alexandria, Clarke county, Missouri, on the Mississippi river, its 
eastern terminus, as the same is now located and partially graded, 
to Centerville, in Appanoose county, Iowa; thence west to the Mis- 
souri river, as contemplated by the charter of the Iowa Southern 
Railway Company, and the said consolidated company shall com- 
plete and put in operation said line of railway from the city of Alex- 
andria, Missouri, to Centerville, lowa, and from thence westward to 
the Missouri river, as soon as practicable, and shall continue to 
maintain and operate said railway as a first-class road at, from, and 
between the said terminus, through its entire length, during the 
corporate existence of the said consolidated company. Plaintiffs 
aver and charge that the line of said road referred to in said 
441 article thirteen, as located and partially graded, was and is the 
same line so as aforesaid surveyed, marked out, & located by 
the said Alexandria and the Nebraska City Railroad Company in a 
northwesterly direction to lowa-Missouri line from Luray as afore- 
said, and the grading upon which had been — by said company the 
greater portion of the way from Alexandria to Luray, and from Lu- 
ray to the Scotland county line aforesaid had the greater portion of 
the way fron said Scotland & Clarke county line, as aforesaid, 
Plaintiffs state that on the 9th day of August, A,-D. 1870, the de- 
fendants, Dawson, Cooper & Marquis were, and at the institution of 
this suit were, and now are the justices of the county court for said 
county of Scotland, in the State of Missouri, duly commissioned and 
qualified, and that on said day, whilst as the county court for said 
county of Scotland, made and caused to be entered of record in said 
court the following order and proceedings, viz: At this day a peti- 
tion was presented to the court signed by Charles Mety, H. H. Down- 
ing, H. H. Montgomery, David Guynne, R. P. Wayland, and divers 
other persons, to the number of thirteen hundred and sixty-five, tax- 
payers and residents of said county, praying the court to subscribe 
the sum of two hundred thousand dollars stock to the Missouri, 
lowa & Nebraska Railway Company, payable in county bonds, due 
twenty-five years from date, bearing interest at the rate of eight per 
cent. per annum, the interest payable semi-annually, commeneing 
from date of completion and of contract on the part of said railway 
company : Now, therefore, in consideration of the prayer of the peti- 
tioners, and in pursuance and by virtue of law and the power thatris 
given to the court to subscribe stock in said railway company, it is or- 
dered by the court that the county of Scotland, in the Stateof Missouri, 
do hereby subscribe the sum of two hundred thousand dollars to 
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442 the capital stock of the Missouri, lowa & Nebraska Railway 

Company, payable in the bonds of said county of the denomi- 
nation of one thousand dollars each, due twenty-five years from the 
date of issue, and bearing eight per cent. per annum, the interest 
payable annually in the city of New York, on the terms and condi- 
tions following, to wit: One hundred thousand dollars of said bonds 
to be delivered to said railway company when said road shall have 
been graded, bridged, & tied and the track laid and the cars running 
through from Alexandria, Missouri, to a permanent depot located in 
one-half mile of the court-house in Memphis, in said county, and 
their issuing one hundred thousand dollars of said bonds, to be de- 
livered to said company when said company shall have completed 
their said line of road from Memphis to the west or north line of saia 
county and the cars running over the same through said county, 
provided the said railroad shall be so located as to miss the west line 
and strike the north line of said county; it shall do so at a point 
not exceeding four miles east of the northwest corner of said county ; 
said railroad shall be so built and the cars running through, as afore- 
said, within two years from the date of this order, otherwise this sub- 
scription shall be null and void; and it is ordered further that Henry 
M. Gorin be, and he is hereby, appointed agent for said county of 
Scotland to subscribe the stock of said county upon the books of said 
company, to represent said county at the meetings of the stockhold- 
ers of said company, to cast the vote of said county, and receive the 
dividends ; and, in order that the interests of the people may be fully 
guarded, the court doth appoint as trustee Charles Mety, of said 

county, whose duty it shall be to receive from the clerk of the 
445 county court of Scotland county aforesaid the above-men- 

tioned bonds as soon as the same are issued, and to have the cus- 
tody of tlie same, and as soon as the said railroad company shall have 
complied with the stipulations above set forth the said trustee shall 
deliver the aforesaid bonds to the treasurer or other authorized agent 
of said railway company, and shall at the same time receive from 
said treasurer or the agent of said company an equal amount in cer- 
tificates of stock of said railway company, which said certificates of 
stock the same trustee shall deposit in the hands of the treasurer of 
said county of Scotland, taking his receipt for the same, which said 
receipt, together with a written report of his actions, shall be pre- 
sented to the county court at the next meeting thereafter; and that 
said agent or trustee shall give bond in the sum of three hundred 
thousand dollars to the said county of Scotland, with security to be 
approved by the county court of said county, for the safe keeping of 
said bonds and the faithful performance of said trustee. 

It is further ordered by the court that the county attorney of said 
county shall proceed to have said bonds printed or lithographed, and 
that the presiding justice of the county court of said county shall 
sign the same, and the clerk of the county court of said county shall 
make the proper attestation of his signature, and that said bonds 
shall have annual coupons attached, and the trustee aforesaid shall, 
when he delivers said bonds to said railway company, detach all, any 
or all, coupons for interest that may have passed maturity, and can- 
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cel and return the same to the treasurer of said county when his 
report, as aforesaid, is made, and shall enter upon the next ma- 
turing coupon of said bonds the date of delivery to said company, 

in order that said company shall receive interest only from 
444 the date they are entitled to receive said bonds; it is 

provided further that said railway company shall pay 
all the expenses of lithographing and printing said bonds. 
Plaintiffs say that said court did, soon after the date of said order 
and before the institution of this suit, subseribe for two hundred 
thousand dollars stock in the Missouri, lowa & Nebraska Railway 
Company for and on behalf of said county of Scotland, and that said 
Gorin, in pursuance to said order, did, soon after the date of said 
order and before the institution of this suit, enter said subscription 
upon the books of said company according to and subject to the con- 
ditions in the said order made. PI'ffs state that the said bonds and 
coupons were lithographed and printed as ordered and directed in 
the order aforesaid, and were to the amount of two hundred thou- 
sand dollars, with coupons attached, deposited with defendant Mety, 
who, on the 12th day of September, A. D. 1871, and at the institu- 
tion of this suit, held the same duly signed by the presiding jus- 
tice of said court and the clerk thereof, as prescribed and directed in 
the said order of the said court, the whole of which order and _ pro- 
ceedings, and every act, order, or part thereof by the said’ county 
court, as also the act of said Gorin in entering said subseription in 
the books of said company, pl'fls aver were done without warrant or 
authority of law. Plaintiffs say that said Missouri and Nebraska 
Railroad Company, without warrant or authority of law, previous 
to the institution of this suit, abandoned the line of their said road, 
located and partiy graded, as aforesaid, in the direction of Bloom- 
field, lowa, by said Alexandria and Nebraska City Railroad Com- 
pany as aforesaid, and as agreed upon and located by the said Lowa 
Southern Railway Company and the said Alexandria and Ne- 

braska City Railway Company in their articles of consolli- 
445 = dation aforesaid, and without warrant or authority of law, 

in pursuance of the terms, stipulations, and conditions in the 
said illegal order and proceedings of the county court aforesaid and 
previous to the institution of this suit, changed the line of their said 
read as located and partly graded from Alexandria to Bloomfield 
uforesaid, and located the same so as to run from the town of Luray 
aforesaid, by way of Memphis, in the county of Scotland aforesaid, 
to Lancaster, in Schuyler county aforesaid, and have located the line 
thereof within one-half mile of the court-house in said town of Mem- 
phis without warrant or authority oflaw. Plaintiffs say that on the 
12th day of September, A. D. 1871, said company had said road 
graded, tied, bridged, and cars running thereon from said Alexan- 
dria within two miles of the court-house in Memphis aforesaid, and 
that after institution of this suit it was finished and completed: to 
within one-half mile of said court-house, and a depot located per- 
manently within one-half mile of said court-house, and the cars run- 
ning on said road from Alexandria aforesaid to said depot location ; 
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all of which pl’ffs aver were done and performed without warrant 
or authority of law. 

Plaintiffs further aver and charge that it was, at the issuance of 
said bonds and at the institution of this suit, the object and inten- 
tion of said county court and said- railroad company to have the pro- 
ceeds of the sale of said bonds applied to the payment of the work and 
labor done, paid, and performed upon the line of said road in Scotland 
county so as aforesaid illegally and without authority of law located 
by way of the town of Memphisand the court-house aforesaid, and that 

said bonds were issued by said county court and received by said 
446 commissioner for that purpose and no other, and was the sole 

consideration for the change of said route by way of Memphis 
aforesaid ; and plaintiffs aver and charge that it was, on the said 12th 
day of September, A. D. 1871, and at the institution of this suit, was 
the intention of said deft Mety to deliver the one hundred thou- 
sand dollars of said bonds, with coupons attached, as stipulated in the 
said illegal order of the said county court aforesaid, to the said Mis- 
souri, lowa and Nebraska Railway Company or their agents or 
assigns, unless restrained by suitand injunction. Plaintiffs further 
aver and charge that two-thirds of the qualified voters of said county 
of Seotland had not at the time of said subscription for the capital 
stock of said company as aforesaid by said county court and said 
Gorin assented to said subscription at a regular or special election 
held therein, nor have they since so assented thereto. Plaintiffs say 
that deft Fullerton at the institution of this suit was and now is 
the treasurer of said county of Scotland, duly commissioned and 
qualified. Plaintiffs state that the said justices of the county court 
aforesaid did at the institution of this suit and now intend, while 
sitting as a county court for Scotland county, to issue the bonds of 
said county of Scotland or levy a tax upon all property made tax- 
able by law for county purposes in said county of Scotland, plain- 
tiffs can’t say which, to raise funds to pay the coupons attached to 
said bonds as they fall due; that said county court did, at the insti- 
tution of this suit and now intends to, issue the bonds of said county 
of Scotland or levy a tax upon all property made taxable by law 
for county purposes in said county of Scotland, pl’fis can’t say 

which, to raise funds to pay off bonds when due or the in- 
447 ~—s stallments thereon which may be called for from time to 

time by the board of directors of said Missouri, lowa and 
Nebraska Railway Company after said bonds shall have become 
due, which said money or funds so as aforesaid raised or collected 
to pay off said coupons or bonds will be paid into the treasury of 
said county and warrants drawn therefor on the treasurer of said 
county in favor of said railroad company or their assigns ; that. said 
treasurer intends and his successors in office will pay off said war- 
rants out of the funds collected as aforesaid unless said bonds and 
coupons be delivered up and cancelled or payment thereot be re- 
strained by injunction. Plaintiffs further state at the institution 
of this suit said railway company intended to assign and transfer 
said bonds and coupons to innocent purchasers, as soon as they re- 
ceive the same, to raise funds to pay for the work done and intended 
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to be done in said Scotland county on the line of said road as 
located through the whole of said county of Scotland, on the route 
from Luray by way of Memphis as aforesaid. Plaintiffs state that 
said company had at the institution of this suit located the line of 
their said road from Memphis aforesaid, a little north of west, to 
the town of Laneaster, in Schuyler county, Missouri, without war- 
rant or authority of law; that said line as thus located from Luray 
by way of Memphis & Lancaster aforesaid does not run in the di- 
rection of said town of Bloomfield, in the State of Iowa aforesaid, from 
the town of Alexandria aforesaid ; that it does not run upon the line 
nor to the point on the northern boundary line of the State of Mis- 
souri, nor near the same, agreed upon by the said Alexandria & the Ne- 
braska City Railroad Company, as declared and specified in their said 

articles of consolidation as aforesaid. Plaintiffs further state 
448 that the lineof said road as located by said company from the 

town of Luray aforesaid by way of Memphis and Lancaster, 
as aforesaid, is a change of the general route of the line of the road 
as agreed upon and set out by said consolidation and charter.of the 
said Alexandria & Bloomfield Railroad Company as aforesaid, and 
that said change was not made to shorten the line of said road, or to 
overcome natural objections thereto, or to secure economy in its con- 
struction; and pl'ffs farther aver and charge that said line was not 
changed as aforesaid by a vote of two-thirds of the directors of said 
Missouri, lowa and Nebraska Railway Company ; and plaintiffs aver 
and charge that at the institution of this suit they were and now are 
citizens and resident tax-payers of Scotland county aforesaid, and 
are separately and respectively owners of a large amount of real 
estate and other property in said Scotland county taxable by the 
laws of the State of Missouri for county purposes and for paying for 
subscriptions by counties for stock in railroad companies in said 
State and for county purposes, and as such citizens their said prop- 
erty will be subject to be assessed and taxed to pay off and discharge 
said illegal bonds and coupons unless the said bonds and coupons 
be delivered up and canceled or the payment thereof be restrained 
and enjoined. Wherefore pl’ffs pray that upon the final hearing of 
this cause said defendant Mety be required to bring said bonds and 
coupons into this court and deliver the same to the clerk hereof, and 
that the court cancel the same or cause the same to be done, aud 
that the order and proceedings of the county court aforesaid, and 
which are heretofore set out and recited, be declared null and void, 

and the said justices and their successors in office be forever 
449 restrained and enjoined from further proceedings in the 

premises or in relation to the payment of said bonds and 
coupons or any part thereof, and that said defendant Fullerton, as 
treasurer of said county of Scotland, and his successors in office, be 
forever restrained and enjoined from paying off or paying any,part 
of said bonds or coupons, or any bonds or coupons issued in lieu 
thereof or upon which money has been borrowed to pay off said 
bonds and coupons or any part thereof, and that said railroad com- 
pany be restrained from recovering said bonds and coupons into its 
possession or the possession of its agents from said def’t Mety or 
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any other person acting for him or as the pretended agents of said 
county of Scotland. 
ANDERSON anv BLAIR, 
Att'y for Pl’ ffs. 
Filed August, 1872. 
C. S. MARTIN, Clerk. 


And afterwards, on the 23d day of December, A. D. 1872, at a cir- 
cuit court continued and held at the court-house in the town of 
Memphis, Scotland county, Missouri, before Hon. E. V. Wilson, 


judge, the following, among other, proceedings were had, to wit: 


Injunction. 
Lev1 J. WAGNER ef al. vs. CHARLES Mery ef al. 


On application of the defendants, leave is hereby granted to file 
their answer to plaintiff’s amended petition 50 days before the next 
regular term of this court, to which time this cause is continued. 


450 In the Scotland County Circuit Court. April Term, A. D. 
1873. 


Levi J. Waaner, Jacop M. Jonnsonxn, CHARLES FoLKeEeR, JAMES 
M. GorpeENn, and Josern Sparks, Plaintiffs, 
BI ’ 


against 


Missour!, Iowa AND NEBRASKA Rattway Company, CHARLES 
Mety, James S. Fullerton, William Dawson, David Bb. Cooper, & 
James E. Marquis, Defendants. . 


Now comes the said defendants and, for answer to the petition of 
said plaintiff herein, leave of court for that purpose having been 
first had and obtained, say: Defendants admit each and every alle- 
gation of said petition of said plaintiffs relative to the charter and 
organization of the Alexandria and Bloomfield Railroad Company, 
but defendants deny that there was ever, under or by virtue of said 
charter or under any other charter, any permanent location of the 
said Alexandria and Bloomfield railroad on the said Alexandria 
and Nebraska City railroad previous to the consolidation, as in said 
petition set forth, west or northwest of the town of Luray, in Clarke 
county, Missouri aforesaid, in the articles indicated by said plaintiffs 
in their said petition herein. Defendants admit, as in the said peti- 
tion of the said plaintiffs charged, the incorporation and (their) ex- 
istence of the lowa Southern Railroad Company, and that said 
company continues to be known as the Iowa Southern Railroad 
Company until the 2nd day of May, A. D. 1870, when said railroad 
company was consolidated with the Alexandria and Nebraska City 
Railroad Company, when, upon said several acts, as in said petition 

more particularly set forth, to wit, the ratification of said 
451 several articles of consolidation by said Lowa Southern Rail- 
road Company and said Alexandria and Nebraska City Rail- 
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road Company, the name was changed and said respective railroad 
companies became and were merged into the Missouri, lowa and 
Nebraska Railway Company, now defendants, and that said acts of 
consolidation and the said several acts of ratification and approval 
by the said contracting parties to the said several articles of consoli- 
dation, as the said petition of the said plaintiffs more particularly 
sets forth, defendants admit to be true; and defendants furthermore 
admit that by the terms of said article thirteeen of said articles of 
consolidation, as in petition set forth, said consolidated road, the Mis- 
suvuri, Iowa and Nebraska Railway Company, now defendant, was 
bound to construct and operate said road so constructed from Luray, 
in Clarke county, Missouri, as then located and partially graded to 
Centerville, in Appanvose county, Iowa, thence west to the Missouri 
river, as contemplated by the charter of the lowa Southern Railroad 
Company, on the nearest and most practicable route, and that the 
said route by way of Arbela and court-house in Memphis, in Scot- 
land county, as the same is now contemplated — operated, owing 
to the shortness of the time thereof, economy of the construction, 
and the facility and productiveness of its operation, is the most 
practicable route between said points for the construction and 
operation of said railroad; and defendants specifically deny that 
said article thirteen of said articles of consolidation referred 
to gr contemplated said northwesterly direction as referred to 
in said petition of said plaintiffs herein; and defendants say 
and charge the fact to be that said route had long theretofore 
been abandoned, never having been permanently located as afore- 
said from said town of Luray as aforesaid, thence in a 
452 northwesterly direction, between the Wyconda and Fox rivers, 
and said route, as now located, constructed, and operated, from 
the town of Luray as aforesaid, thence westward by way of Arbela 
and the court-house in Memphis as aforesaid, had been adopted, 
surveyed, and considerable work and labor done thereon at the 
time of said consolidation, and the route so last aforesaid partially 
constructed was and is the only recognized route of said railroad, to 
wit, the Alexandria & Nebraska City Railroad Company, and which, 
by operation of law and by the terms of said several articles of con- 
solidation, together with all and singular the said several acts of 
said contracting company in ratifying, approving, and confirming 
the same, became, was, and now is the only route and road of the 
said Missouri, luwa and Nebraska railway, now defendant. 
Defendants further state it is true, as alleged in plaintiffs’ peti- 
tion, that upon the petition of citizens of Scotland county, Missouri, 
the said Willian Dawson, David B. Cooper, and James E. Marquis 
were then and afterwards and at the time of the filing of plaintiffs’ 
said petition herein the duly elected, commissioned, and acting jus- 
tices of the county court of said county of Scotland and State of 
Missouri, and while so sitting as said county court and upon said 
petition of said citizens as aforesaid made and entered upon the 
records of said county court aforesaid the order and decree in said 
‘ase, as Is in said petition of said plaintiffs in words and figures set 
forth, in that said court, did, soon after the date of said order and 
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before the institution of this suit, by its duly appointed agents for 
that purpose, subscribe for said two hundred thousand dollars of 
stock in the said Missouri, lowa and Nebraska Railway Company 
and enter said subscription upon the books of said company accord- 

ing to and in pursuance of the said terms of said order of 
453 said county court; that said bonds, with interest coupons at- 

tached to each of them, were issued as in said order named, 
were duly signed by the presiding officer and clerk of said court, and 
placed in the hands of Charles Mety, Esq., def’t, the trustee in said 
order made; but defendants say that they have no knowledge or 
information sufficient to form a belief as to when said bonds were 
at the time of the institution of this suit. Defendants respectfully 
deny that the whole of said order and proceedings and every act, 
order, or part thereof by the said county court, as also the act of the 
said Garin in subscribing said subscription in the books of said com- 
pany, were done without warrant or authority of law. Defendants 
further deny that said Missouri, lowa and Nebraska Railroad Com- 
pany without warrant or authority of law previous to the institution 
of this suit abandoned the line of their said road located as afore- 
said in the direction of Bloomfield, Iowa, as aforesaid, or that 
said route is in the direction of Bloomfield was agreed upon and 
adopted by the said Iowa Southern Railroad Company and the said 
Alexandria & Nebraska City Railroad Company, the contracting 
parties in their said articles of consolidation, or that the same was 
done without warrant or authority of law, or that the same was 
done in pursuance of the terms, stipulations, and conditions of 
said order of said Scotland county court or of the proceedings of 
the said county court, or any of them were done or had for that 
purpose or in pursuance thereof. or that previous to the institu- 
tion of this suit or at any time said defendants changed the 
line of their said road —railway as in said petition described 

so as to change the general direction of said road in 
454 any particular than as the same was contemplated and stipu- 

lated in said thirteenth article of the said articles of consoli- 
dation; and def’ts aver that the line and general direction of said 
railroad through the said county of Scotland and State of Missouri 
is as was contemplated in part by said contracting parties previous 
to, at the time of, aad ever since the adoption and ratification of seid 
articles of consolidation by said companies; that the said route had 
been surveyed, located, & partially —-(from a point at or near thesaid 
town of Luray, in Clarke county, Missouri, in a westerly direction to 
the town of Arbela, in Scotland county, Missouri, being in the same 
general direction of the town of Memphis and almost on the identical 
ground on which defendants have since built and are now opering said 
railroad by way of Memphis to Centerville, in Appanoose county, 
Iowa, the terminus prescribed in said article thirteen of the said arti- 
cles of consolidation) previous to the said 2d day of May, A. D. 1870, 
time of said consolidation and after the abandonment of said north- 
westerly line described by said pl’ffs in their said petition, and that 
said northwesterly line so described by plaintiffs was not and could 
not have been the route contemplated if any special route wasso 
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by said contracting parties contemplated in said thirteenth article 
of said contract of consolidation. Defendants specifically deny that 
it was the object and only object of said county court at the time — 
issuance of said bonds and at the institution of .the suit that said 
railroad company were to have the proceeds of the sale of said bonds 
applied to the payment of the work and labor done, had, and per- 
formed upon the line ofsaid road in Scotland county, as said plaintiffs 
charged illegally and without authority of law, located by 
455 way of the town of Memphis and court-house aforesaid, or 
that said bonds were issued by said county court and received 
by said company for that purpose and no other, or that the same was 
the sole or any partof the consideration for the change of said route 
by way of Memphis as aforesaid. Defendants further say that it is 
true that two-thirds of the legal and qualified voters of said county of 
Scotland had not at the time of said subscription nor have they ever 
since assented thereto at a regular or special election had therein for 
that purpose; but defendants say that at the time the petition was 
filed and at the time said order was made by said county court (in 
said petition of plaintiffs recited) the same was all done under and by 
virtue of an actof the Legislature of the State of Missouri incorporat- 
ing the Alexandria & Bloomfield Railroad Company, approved Feb- 
ruary 9th, 1877, granting by the provisions of section ten thereof to 
said Alexandria & Bloomfield Railroad Company the proceedings, 
rights, and annuities which were granted by the Legislature to the 
North Missouri Railroad Company by an act entitled An act to incor- 
porate the North Missouri Railroad Company, approved March 3rd, 
1851, and by the 12th section thereof, exempting the stockholders of 
said Alexandria& Bloomfield railroad from the operations of sections 
nine & ten of the act entitled An act to authorize the formation of rail- 
road associations and to regulate the same, approved December 15th, 
1855; and defendantssay that by the provisions of said section fourteen 
(14) of the act of the General Assembly of the State of Missouri ap- 
proved March 5rd, 1851, and entitled as aforesaid An act to incorpo- 
rate the North Missouri railroad and which was part of the privi- 
leges, rights, immunities of the said Alexandria & Bloomfield rail- 
road as aforesaid, it was provided as follows, to wit: 
456 It shall be lawful for the county court of any county in 
which any part of the route of said railroad may be to sub- 
scribe to the stock of said company, and it may invest its funds in 
the stock of said company and issue the bonds of said county to 
raise the funds to pay the stock thus subscribed, and to take all 
proper steps to protect the interest and credit of said county; such 
county court may appoint an agent to represent the county, vote for 
it, and receive its dividend, and any incorporated city, town, or in- 
corporated company may subscribe to the stock of said railroad com- 
pany and appoint an agent to represent its interest, give its vote, and 
receive its demands, and may take proper steps to guard and pro- 
tect the interest in such city, town, or corporation ; and defendants 
say that all said rights, privileges, and immunities so granted as 
aforesaid to said North Missouri Railroad Co. and by said act of the 
Legislature, approved as aforesaid February 9th, 1857, incorporating 
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and transmitting to the Alexandria and Bloomfield Railroad Com- 
pany the same privileges and immunities, and the said acts and ar- 
ticles of consolidation so as aforesaid ratified, approved, and con- 
firmed transmitted to and reposed in the said Missouri, lowa and 
Nebraska Railway Company as fully and entirely as the same was 
by said Legislature vested in said North Missouri Railroad Company 
all the rights, privileges, and immunities vested, created, and _per- 
petuated in said section 14 of said act approved March 3rd, 1851; and 
defendants say that under and by virtue of the powers, privileges, 
and immunities all and singular said acts of said citizens and voters 
said county court, said agent, and justices was fully authorized by 
law in the premises. 
457 Defendants further state that the said route in a westerly 
direction from the town of Luray as aforesaid by way of Mem- 
phis was adopted because chiefly of its economy in construction and 
successful operation by overcoming natural objections in point of 
business locations and otherwise, and that said direction of said 
railroad had been adopted by and partially graded and constructed 
under the original organization prior to the consolidation, and the 
said westerly route last adopted and partially constructed was the 
one contemplated in said articles of consolidation, and the subse- 
quent solemn ratification of said consolidated companies, intent and 
understanding of said parties, and by the language of said 13th ar- 
ticle adopted, ratified, & intended said last described route so far as 
the same had — that time been permanently —, thence by the nearest 
and most practicable route to Centerville, in Appanoose county, lowa, 
as the route for said railroad and is the one upon which the same 
is now operated. Defendants, further answering, say that plaintiffs, 
although citizens of said county of Scotland, have no rights as 
such individuals for the remedies they seek to obtain in their 
said bill and petition, and ought not, therefore, maintain their action 
herein; that said two hundred thousand dollars of bonds with 
the unpaid coupons, thereto respectively attached and made part 
thereof and only part of which are now past due have all been (in 
pursuance of said petition of said citizens so presented to said court 
as aforesaid and the subsequent action of said county court then 
and thereafter made in that regard of the said completion and opera- 
tion of the said road of said Missouri, lowa and Nebraska Railway 
Company as stipulated in said order and proceedings of said county 
court and the statute in such case made and provided) surren- 
458 dered to said Missouri, lowa and Nebraska Railway Com- 
pany by defendant, Charles Mety, trustee as aforesaid ; that 
said bonds, as defendants herein —, have all been lithographed and 
sold to and are held by parties to the defendants now unknown ; 
that all and singular the actions, orders, decrees, construction, opera- 
tion, and hypothecation and sale of said bonds and coupons are and 
have been : som by defendants and each of them in good faith; 
and defendants, having fully answered, pray to be dismissed with 


costs. 
BIRCH & MACKEY, 
Att’ys for Defendants. 
36—538 
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Filed March 21st, 1875. 
CHAS. 8S. MARTIN, Clerk. 


And afterwards, to wit, on the 22d day of April, A. D. 1873, at a 
circuit court continued and held at the court-house in the town of 
Memphis, in said county, before Hon. E. V. Wilson, judge, the fol- 
lowing, among other, proceedings were had, to wit: 


Levi J. WAGNER ef al. vs. CHARLES Mery et al. 


At this day come the said plaintiffs, by their attorneys, and file 
their application for a change of venue in this cause, which appli- 
cation is heard by the court. 


Levi J. WAGNER ef al. vs. CHARLES Mety ef al. 


459 At this day come said parties, by their attorneys, and 

the application for a change of venue coming on to be heard, 
on motion, the same is submitted to the court, and the court, after 
hearing said application, doth award a change of venue of this 
cause to Shelby county. It is therefore ordered by the court that 
the venue of this cause be awarded to the county of Shelby; and 
it is further ordered that the clerk hereof make out a full, true, and 
complete transcript of the record and proceedings had in this court 
in relation to this cause and transmit the same, duly certified, to- 
gether with all the original papers in this cause and not forming 
a part of the record hereof, to the clerk of the circuit court of said 
county of Shelby, in the State of Missouri. 


Stare oF Missouri, County of Scotland: 


I, Charles S. Martin, clerk of the circuit court within and for said 
county of Scotland, do certify that the above and foregoing pages 
contain a full, true, and complete transcript of the record and pro- 
ceedings had in this court in relation to the above cause, entitled 
Levi J. Wagner et al. against Charles Mety et al., as fully and com- 
pletely as the same appears of record and on file in my said office. 

In witness whereof [ have hereunto set my hand and the seal of 
said court. 

Done at my office, in Memphis, at the county aforesaid, on this 
24th day of May, A. D. 1873. 

[ SEAL. | CHARLES S. MARTIN, Clerk. 


Upon the back of the foregoing instrument is endorsed the fol- 
lowing: Filed June 4th, 1873. L. Dobbin, clerk. 


460 And afterwards, on the 4th day of June, 1873, there was 
filed in the office of the clerk of the circuit court of Shelby 
county, Missouri, the following: 


a On 
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In the Scotlaud County Circuit Court, Missouri. 


Levi J. WAGNER, Jacop M. Jounson, CHARLES FoLKer, JAMES 
M. GorpeEN, and Joseru Sparks, PI’ ffs, 
against 
Missouri, lowa AND NespraskKa City Rattway Company, CHARLES 
Mety, James 8. Fullerton, William Dawson, David B. Cooper, and 
James E. Marquis, Def’ts. 


Application before E. V. Wilson, judge 4th judicial circuit, Missouri, 
at chambers, at Water!oo, Missouri, September 21st, A. D. 1871. 


The parties appear before me on the 21st day of September, A. D, 
1871, by their attorneys, and plaintiffs present their application for 
injunction against defendants, as set out in their petition; whereupon 
said parties, by their attorneys, agree that the hearing of said appli- 
cation be continued until the next term of the said Scotland circuit 
court and that the same shall be disposed of during said term—that 
is, said application to be granted or refused—and that I shall or may 
issue a restraining order against said defendants, as prayed for in 
said petition, until the granting or refusing said application, said 

parties, by their attorneys, agreeing also to waive all objec- 
461 tions to said continuance and restraining order on account 

of irregularity or otherwise, which said agreement is in 
writing and duly signed by the said parties, by their said attorneys 
also, and in my possession; wherefore it is ordered by the under- 
signed that the said def't Mety be restrained from delivering the 
bonds delivered to him to be delivered the defendant, Missouri, Iowa 
& Nebraska Railway Company, or their agents or assigns, or any of 
the coupons attached thereto, and that said defendants, Dawson, 
Cooper, and Marquis, be restrained from further acting as the county 
court of said county of Scotland or as justices thereof in regard _to 
the subscription for stock in said railway company or with reference 
to said bonds or coupons attached or the payment of any part 
thereof, and that said Fullerton be restrained from paying said 
bonds or coupons or any part thereof, and that said company be re- 
strained from receiving said bonds or coupons or any part thereof 
from said Mety until the Scotland circuit court aforesaid — and until 
said application is either granted or refused by me, as agreed between 
said parties; this restraining order to be in force until the granting 
or refusing of the application as aforesaid. 

September 21st, A. D. 187]. 

E. V. WILSON, 
Judge 4th Judicial Circuit, Mo. 


And upon the back of the said instrument is the following: 
Served this notice by delivering a true copy of same to Charles 
Mety and by leaving a true copy of same at the office in Memphis 
of the M., I. & N. R. R. Co. for H. W. Peck with a white person over 
fifteen years of age. ) 
Done in Scotland Sept. 25, 1871. 
W. D. SIGLER, Sh’ff. 
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Filed June 4th, 18783. 
L. DOBBIN., Clerk. 


462 In the Shelby County Circuit Court. Nov. Term, 1875. 
Levi J. WAGNER ef al. vs. CHARLES Mery et al. 


Noy. 267TH, 1873. 
Now, at this day, come the parties to this cause, by their attorneys ; 
whereupon, by agreement, this cause is continued. 


And afterwards, to wit, on the 26th day of May, 1874, the follow- 
ing proceeding was had: 


In the Shelby County Circuit Court. May Term, 1874. 
Levi J. WAGNER ef al. vs. CHARLES Mery et al. 


May 26rn, 1874. 
Now, at this day, come the parties to this cause, by their attorneys. 
On motion of defendants’ att’y, it is ordered by the court that he 
have leave to withdraw his answer filed in this cause; whereupon 
def’ts tile their demurrer to pl’ffs’ petition; after being considered 
by the court, — is taken under advisement. 


And afterwards, to wit: 
In the Shelby County Circuit Court. May Term, 1874. 
Levi J. WAGNER eft al. vs. CHARLES Mety ef ald. 


May 281n, 1874. 
Now, at this day, come the plaintiffs, by James G. Blair, their att’y, 
and defendants, by A. J. Baker, Esq., att’'y; whereupon def’ts 
463 file their demurrer to pl'ffs’ amended petition, which said de- 
murrer is in words and figures as follows, to wit: 


In the Cireuit Court of Shelby County, upon Change of Venue from 
the Circuit Court of Scotland County, Missouri. 


Levi J. Waaner, JAcopn M. Jonnson, Cuartes Foitrer, James M. 
GORDON, and Joseru Sparks, PI|’ffs, 
8. 
Missour!, lowa & Nepraska Rattway Company, Cuaries Mery, 
James 8. Fullerton, William Dawson, David B. Cooper, James E. 
Morgan, Defendants. 


The defendant, The Missouri, lowa and Nebraska Railway Com- 
pany, for itself demurs to the plaintiff’s petition for the following 
grounds of objection, to wit: Ist. The said petition does not state 
facts sufficient to constitute a cause of action in this, Ist, that by 
pleading the charter of the Alexandria and Bloomfield Railroad 
Company approved February 9th, 1857, the petition brings to the 
notice of this court all the provisions of said charter as contained in 


mn 
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said act, entitled An act to incorporate the Alexandria and Bloom- 
field railroad aforesaid, as also all the provisions of an act enti- 
tled An act to incorporate the North Missouri Railroad Company, 
approved March 3rd, 1851, so far as the same are applicable to said 
Alexandria and Bloomfield railroad, agreeably to the 10 section of 
the said act incorporating said Alexandria & Bloomfield Railroad 

Co., whereby the county court of Scotland county was author- 
464 ized to make the subscription to the stock of said Alexandria 

& Bloomfield railroad. 2. By pleading the act of the Gen- 
eral Assembly of the State of Missouri approved February 19th, 
1876, and the action of the Alexandria and Bloomfield Railroad 
Company thereunder, the plaintiff shows to the court that the 
name of said Company was properly and lawfully changed to and 
became the Alexandriaand Nebraska City Railroad Company. 3rd. 
By pleading the fact of consolidation of the said Alexandria and 
Nebraska City Railroad with the Iowa Southern Railway Company 
under the name of the Missouri, lowa and Nebraska Railway Com- 
pany, the plaintiffs show that said consolidation was lawfully 
made, and that the Missouri Iowa & Nebraska Railway Company 
was and is the lawful name of said Consolidated Company, and 
that all the right, privileges and immunities conferred upon the 
said Alexandria and Bloomfield Railroad Company by its said 
charter, including the right of the said county court to subscribe to 
the capital stock thereof, passed to and vested, “Lo vestigo temporis,” 
in the Missouri, lowa and Nebraska Railway Company. 4th. It 
does not state any facts from which it appears that the subscription 
made as the same is in said petition alleged to have beem made by 
said county court to the capital stock of said Missouri, Iowa and 
Nebraska Railway Company was unlawful. Sth. It does not state 
any facts showing that the alleged abandonment of the line of said 
railroad and the adoption of a new route and the locating and con- 
structing the road thereon, as the same is set out and pleaded in 
said petition, was without authority of law and was or is illegal. 
6th. It does not state any fact to show any interest in the plaintiffs 
which entitled them to call in question the lawfulness or unlawful- 

ness of the abandonment of said first adopted route and the 
465 adoption of said last-named route, nor does it state any facts 

to sa that such change in any manner affects the interests 
of the said plaintiffs, or of said county of Scotland injuriously, nor 
that said alleged change of route in any manner affects the lawful 
character of the said subscription as alleged to have been made. 
Second. Said petition contains no equity entitling the plaintiffs to 
the relief prayed for nor to any relief in the premises. 

A. J. BAKER & 
F. T. HUGHES, 
Atty’s for Def’ts. 


Upon the back of the said demurrer is the following endorsement: 
Filed May 26th, 1874. L. Dabbin, clerk. 
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And afterwards, on the 2d day of June, 1874, the following pro- 
ceedings were had: 


In the Shelby County Circuit Court. May Term, 1874. June 2d, 
1874. 


Levi J. WAGNER et al. 
is. 


Cuarites Mery, THe Missourrt, Iowa AND NEBRASKA RAILWAY 
Company, et al. 


This cause coming on to be heard upon the amended petition of 
plaintiffs and the demurrer thereto filed by the defendant, The Mis- 
souri, Iowa & Nebraska Railway Company, the other defendants 
having failed to answer or demur to the amended petition, it 1s 
ordered that the material facts stated therein be taken as confessed 

as to such defendants making default; and after argument of 
166 the legal points involved in the cause and raised by said de- 

murrer, and the court being fully advised thereon, it is ordered 
that the demurrer be, and the same is hereby, overruled, and the 
defendant declining to make further answer, but electing to stand 
on the demurrer, it is therefore considered, ordered, and adjudged 
that the defendant, Charles Mety, be restrained and injoined from 
delivering to the Missouri, lowa & Nebraska Railway Company, or 
to any other person or persons for said company the bonds of Scot- 
land county described in plaintiff’s petition or any of said bonds; 
and it is further ordered and adjudged and decreed that said Charles 
Mety produce any and all of said county bonds now in his posses- 
sion before this court on the first day of the May term of this court, 
A. D. 1875, that the same may be cancelled; and it is further con- 
sidered, adjudged, and decreed that the defendant, The Missouri, 
Iowa and Nebraska Railway Company, be restrained and injoined 
from recovering from said Charles Mety or from any other person 
or persons acting as agents for said county of Scotland the bonds in 
the petition described or any of said bonds; and it is further con- 
sidered, adjudged, and decreed that all of the bonds in the petition 
described are void by reason of the want of legal authority in the 
county court of Scotland county to subscribe to the capital stock of 
said Missouri, lowa & Nebraska Railway Company, and to issue 
said bonds in payment therefor; and it is therefore ordered, ad- 
judged, and decreed that said Missouri, lowa & Nebraska Railway 
Company cause all of said bonds in the petition described and now 
in the possession of said company, its servants, employees, agents, 
or attorneys, to be produced before this court on the first day of the 

May term thereof, 1875; and it is further considered that 
467 the plaintiffs do have and recover of the defendant, The Mis- 

sourl, lowa and Nebraska Railway Company, their costs in 
this suit expended, and that they have thereof their writ of execu- 
tion, the issuing of which is stayed until the November term, 1874. 
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And afterwards on the 22nd day of June, 1874, the following pro- 
ceedings were had in the circuit court of the county of Shelby and 
State of Missouri, at the May term thereof, 1874: 


In the Shelby County Circuit Court. May Term, 1874. June 22nd, 
1874. 


Levi J. WAGNER ef al. vs. CHARLES Merty et ald. 


Now, at this day, comes the defendant, The Missouri, Iowa and 
Nebraska Railway Company, by its attorney, and files its motion 
praying the court to set aside the judgment and graat a new trial 
in this cause; which, being considered by the court, is overruled. 

Whereupon def’t files its bill of exceptions to the ruling of the 
court and asks that it be signed by the court and be made a part of 
the record in the case. 

Which said bill is in words and figures following, to wit: 


Levi J. WAGNER ef al. vs. CHARLES Merty ef al. 


Be it remembered that the above cause coming on to be heard 
upon the motion of the defendant, The Missouri, lowa & Nebraska 
Railway Company, to set aside the judgment herein, which said 
motion. is in the words and figures following, to wit: 


468 In the Shelby County Circuit Court. 
Levi J. WAGNER et al. vs CHARLES Mery et al. 


The defendant, The Missouri, lowa and Nebraska Railway Com- 
pany, moves the court to set aside the judgment and decree herein, 
and upon a rehearing of said cause, to render a judgment sustaining 
the demurrer of this defendant and in favor of this defendant 
against pl’ffs for costs for the following reasons: 

1. Because the court erred in deciding that the bonds were void 
for want of authority in the county court to make the subscription 
and issue the bonds. 

2nd. The court erred in restraining def ’t, Charles Mety, from de- 
livering said bonds to this defendant. 

3rd. The court erred in restraining this defendant from issuing 
said bonds. 

4th. The court erred in ordering said bonds to be produced for 
cancellation. 

5th. The court erred in overruling defendant's motion to set aside 
the decree. 

6th. The court erred in deciding the legal questions arising in the 
demurrer. 

A. D. BAKER, 
Att'y for Def ’ts. 
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The court overruled said motion; to which opinion and decision 
of the court the said defendant excepted and prays that his bill of 
exceptions may be seen, signed, sealed and made a part of the rec- 
ord, which is done acco: ‘dingly. 


JOHN T. REDD, Judge, [seat.] 


469 Srate or Missourt, _ 
County of Shelby, J ~° 


I, John J, Bragg, clerk of the circuit court within and for the 
county of Shelby and State of Missouri, do hereby certify that the 
above and foregoing instrument of w riting is a true and perfect 
copy of the record and proceedings had in the cause therein named 
as fully and completely as the same appears of record and on file in 
my office. 

In witness whereof I have hereunto set my hand and affixed the 
seal of said court hereto at my office, in the city of Shelbyville, Mo., 
this April 18th, 1878. 

[ SEAL. | JOHN J. BRAGG, Clerk. 


The Court: What is the date of the institution of that suit? 

Mr. Cunnincuam: The 11th of September, 1871—10 days before 
the delivery of the bonds. 

The Court: What is the date of the subscription ? 
Mr. Hucues: August, 1870—something over a year before that. 
Mr. CunNINGHAM: The evidence shows the bonds were not coun- 
rsigned or delivered until after this suit was brought—10 days. 
The Court: Thesubscription was made when ? 
Mr. Hueues: August, 1870. 
The Court: The bonds are dated when ? 
Mr. HuGues: September Ist, 1870. 
The Court: And delivered when ? 
Mr. Hucues : December 11, 1870. 
470 The Court: And suit was instituted when ? 

Mr. CunninGuam: If I have an opportunity of saying some- 
thing I would like to give my version; I know on the contrary—the 
evidence shows the contrary as to all three of those dates. 

The Court: Very well; I will hear you. What date do you give 
for the institution of the suit? 

Mr. CunntinGHAM: The witness has sworn that he did not receive 
those bonds until July, 1871; that they were executed in the early 
part of July, 1871: that they were countersigned and delivered on 
the 20th of September, 1871, and on the 11th of December, 1571, 10 
days after this suit was instituted, and now counse 

Mr. Huaues: I said the subscription was made in fete 1870. 

The Court: Very well; what is the date of this suit? 

Mr. HAGERMAN: September 11th. 

Mr. CuNNINGHAM: I will read 

The Court: Can’t you state in a word when the suit was insti- 
tuted ? 

Mr. CuNNINGHAM: I can if I am not interrupted by a contrary 


t 
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statement. This suit was instituted on the 11th of September, 1871. 

The Court: That is the date we want. 

Mr. CunnInNGHAM: There is a great deal in this record that is not 
necessary, I think, to read. 

Mr. OvERALL: Io you offer it in evidence? 

Mr. CunninGuam: I do. 

Mr. OvERALL: We object to it. The answer sets up this suit 
471 and then the answer says the defendant avers that neither the 

plaintiff nor any other person or corporate body from whom 
he received the coupons aforesaid ever became the holder thereof 
by giving any specified consideration, and that no individual or 
corporate body ever paid any valuable consideration to anybody for 
either of said coupons or printed bonds to which they were origi- 
nally annexed. Now, we contend that the gentleman cannot intro- 
duce the record in this suit, or any other record tending to establish 
the invalidity of these bonds until he has first proven these wit- 
nesses have sworn falsely. 

The Court: He has the right to go into that matter. 

Mr. CunninGHam: Your honor admits this? 

The Court: Certainly. 

Mr. CunntnGHam: Shall I read it? 

The Court: Oh, no; we all know what it was. 

Mr. OvERALL: We except to the ruling of the court. 

The Court: What is the date of that judgment? 

Mr. CunntncHam: The judgment was in the November term, 
1874; the suit was filed the 11th of September, 187]; it remained 
in court three years, and ultimately reached that judgment. 

Mr. OverRALL: What is the date of the judgment? 

Mr. CuNNINGHAM: Second of June, 1874. Now, I offer in evidence 
a transcript of the record of the supreme court of the State of Mis- 
souri in that case showing that they affirmed this judgment in the 
same manner. 

Said transcript is in the words and figures following, to wit: 


472 Strate or Missowr!, sect: 


Be it remembered that heretofore, to wit, on the 28th day of Oc- 
tober, A. D. 1874, there was filed in the office of the clerk of the su- 
preme court of said State a transcript, which isin words and figures 
as follows, to wit: 


Transcript. 
Tue STATE OF MISSOURI, 88: 


The State of Missouri to the judge of the sixteenth judicial circuit, 
in said State, Greeting : 

Whereas in the record and proceedings in a certain cause lately 
pending in the circuit court of Shelby county, wherein Levi J. Wag- 
ner, Jacob M. Johnson, Charles Folker, James M. Gordon, and 
Joseph Sparks are plaintiffs and Charles Mety, James 8. Fullerton, 
William Dawson, David by Cooper, and James E. Marquis are de- 


bes 
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fendants in a civil action, manifest error hath intervened, to the 
great damage of the said defendants, as by their complaint we are 
informed : 

Now we, being willing that the error, if any there be, should be 
corrected and full and speedy justice done to the parties aforesaid 
in that behalf, command you that you send to us, certified under 

your seal, the record and proceedings in the cause aforesaid as fully 
as the same remain of record before you in said court, so that we 
may have them before us at our supreme court, to be begun and 
held at the city of St. Louis, in the county of St. Louis, in said State, 
on the third Monday in March next, so that our judges of our su- 
preme court, on inspecting the record and proceedings aforesaid, 
may cause to be further done therein for correcting the error what 
of right and according to law ought to be done; and have vou “me 
and there this writ. 
73 Witness Josiah Thornburgh, clerk of our said supreme 
court, at office, in the city of St. Louis, the 21st day of Oc- 
tober, in the year of our Lord one thousand eight hundred and 
seventy-four. 


[SEAL. | J. THORNBURGH, Clerk. 


STATE OF MISSOURI, _ 
County of Shelby, - 


I, Leonard Dobbin, clerk of the circuit court within and for the 
county aforesaid, in obedience to the mandate of the within writ, 
herewith transmit to the honorable supreme court of the State of 
Missouri a full, true, and complete transcript of the record and pro- 
ceedings in the within-entitled cause as fully as the same remain of 
record in my office. 

In testimony whereof I hereto set my hand and affix the seal of 
said court, at office, in the town of Suelbyville, this 26th day of Oc- 
tober, 1574. 

[SEAL. | LEONARD DOBBIN, Clerk. 


STATE OF MissouRI, R 
County of Scotland, 


Be it remembered that heretofore, to wit, on the 11th day of Sep- 
tember, A. D. 1871, there was filed in the office of the clerk of the 
circuit court of said county of Scotland a petition ; which said peti- 
tion is in words and figures as follows, to wit: 
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Petition. 
In the Circuit Court of Scotland County. 


Levi J. WaGNer, Jacon M. Jonnson, CHartes FoutkKer, James M. 
GORDON, & JOSEPH Sparks, Plaintiffs, 


against 


CHARLES Mety, James S. Futterton, Wittiam Dawson» 
474 David B. Cooper, & James E. Marquis, Defendants, Missouri, 
I. and Nebraska Railway Company. 


Injunction. 


To the Hon. Elias V. Wilson, judge of the circuit court of Scotland 
county, in the fourth judicial circuit and of the 4th judicial circuit 
court, in the State of Missouri: 

Plaintiffs state that they are residents and tax-payers « citizens 
of Scotland county, Missouri; that on the 9th day of August, A. D. 
1870, the defendants, William Dawson, David B. Cooper, and James 
EK. Marquis, were justices of the county court of Scotland county, 
Missouri, duly commissioned and qualified and acting as such, and 
that on the said day and year aforesaid, while sitting as the county 
court of said county of Scotland, they, the said justices, then and 
there unlawfully and without authority of law did make and cause 
to be entered of record the following illegal and unlawful order, to 
wit: 

“ At this dav a petition was presented to the court signed by Charles 
Mety, H. H. Dowling, H. H. Montgomery, David Guynne, R. P. 
Wagland, and divers other persons, to the number of thirteen hun- 
dred and sixty-five, tax-pavers & residents of said county, praying 
the court to subscribe the sum of two hundred thousand dollars 
stock in the Missouri, Iowa and Nebraska Railway Company, paya- 
ble in county bonds due twenty-five years from date, bearing inter- 
est from date at the rate of eight per cent. per annum, payable an- 
nually, commencing from date of compliance of contract on the part 
of the company of said railway: Now, therefore, in consideration of 

the prayer of the petitioners and in pursuance and by virtue 

475 of law and the power therein given to the court to subscribe 

stock in said railway company, it is ordered by the court that 
the County of Scotiand, in the State of Missouri, do hereby subscribe 
the sum of two hundred thousand dollars capital stock of the Mis- 
souri, Iowa and Nebraska Railway Company, payable in the bonds 
of said county of the denomination of one thousand dollars each, 
due twenty-five years from the date of issue and bearing eight per 
cent. interest per annum, the interest payable annually in the city 
of New York on the terms and conditions following, to wit: One 
hundred thousand dollars of said bonds to be delivered to said com- 
pany when said road shall have been graded, bridged, and tied and 
the track laid and the cars running thereon from Alexandria, Mis- 
souri, to a permanent depot located within one-half mile of the court- 
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house in Memphis, in said county, and the remaining one hundred 
thousand dollars of said bonds to be delivered to said company when 
said company shall have then completed the- said line of road from 
Memphis to the western north line of said county and the cars are 
running over the same through said county, provided said railway 
shall be so located as to miss the western and strike the north line 
of said county ; it shall do as at a point not exceeding four miles east 
of the northwest corner of said county; said railroad shall be so built 
and the cars running thereon as aforesaid within two years from the 
date of this order, otherwise this subscription shall be null and 
void; and it is ordered further that Henry M. Glorin be, and he 
is hereby, appointed agent for said county of Scotland to sub- 
scribe the stock of said county upon the books of said com- 
pany, to represent said county at the meetings of the stock- 
holders of said company, to cast the vote of said company and receive 
its dividends, and in order that the interest of the people may 
476 ~—ibe fully guarded, the court doth appoint as trustee Charles 
Mety, of said county, whose duty it shall be to receive from the 
clerk of the county court of Scotland county aforesaid the dabove- 
mentioned bonds as soon as tlhe sume are issued and to have custody 
of the same, and as soon as the said railway company shall have 
complied with the stipulations above set forth the said trustee shall 
deliver the aforesaid bonds to the treasurer or other authorized agent 
of said railway company, and shall at the same time receive from 
said treasurer or other agent of said company an equal amount in 
certificates of stock of the said railway company, which said certifi- 
vate of stock the said trustee shall deposit in the hands of the treas- 
urer of said county of Scotland, taking his receipt for the same, 
which said receipt, together with a written report of his action, shall 
be presented to the county court at the next meeting thereafter; and 
that said agent or trustee shall give bond in the sim of three hun- 
dred thousand dollars to the said county of Scotland, with security 
to be approved by the county court of said county, for the safe keep- 
ing of said bonds and the faithful performance of said trust. It is 
further ordered by the court that the county attorney for said county 
shall proceed to have said bonds printed or lithographed, & that the 
presiding justice of the county court of said county shall sign 
the same, and the clerk of the county court of said county shall 
make the proper attestation of his signature, and that said bonds 
shall have annual coupons attached, and the trustee aforesaid shall 
when he delivers said bonds to said railway company detach any or 
all coupons for interest that may have past maturity, and cancel and 
return the same to the treasurer of said county when his re- 
477 port as aforesaid is made, and shall enter upon the next ma- 
turing coupon on said bonds the date of delivery to said com- 
pany in order that said company shall receive interest only from the 
date they are entitled to receive said bonds. It is provided further 
that said railway company shall pay all the expenses of lithograjh- 
ing and printing said bonds.” 
Plaintiffs further state that said county justices, sitting as a court, 
illegally and without the authority of law, on the day and year 
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aforesaid, appointed the said Henry M. Glovin agent for said county 
of Scotland to subscribe said stock of said county upon the books of 
said railway company and illegally, by and without the authority 
of law, authorized said Glovin to represent said county at the meet- 
ing of the stockholders of said company, and illegally and without 
the authority of law authorized said Glovin to cast the vote of said 
county and receive the dividends, and illegally and without the au- 
thority of law appointed the defendant, Charles Mety, trustee to re- 
ceive said bonds, and illegally and without the authority of law 
directed him to receive said bonds per the clerk of the county court 
of Scotland county aforesaid as soon as the same were issued, and 
illegally and without authority of law authorized him to bave the 
custody of said bonds, and illegally and without the authority of 
law authorized the said Mety to deliver said bonds to said railway 
company, and all other powers conferred upon said Mety by the said 
county Justices setting as a court illegally and without the authority 
of law, and that the said justices setting as a court on the day 
and year aforesaid illega!ly add without the authority of law sub- 
scribed two hundred thousand dollars to the capital stock of the 

Missouri, Iowa and Nebraska Railway Company, and ille- 
478 —gally and without the authority of law ordered and author- 

ized the county attorney of said county of Scotland to have 
said bonds printed or lithographed, and illega!ly and without the 
authority of law ordered and authorized the presiding justice of the 
county court of said county to sign said bonds, illegally and with- 
out the authority of law ordered and authorized the clerk of the 
county court of said county to make the proper attestation of his sig- 
nature; ana plaintiffs further charge that all other acts of the said 
justices, sitting asa court, of and concerning the subscription to the 
sapital stock of said railway company, were wholly illegal and with- 
out the authority of law. 

Plaintiffs further state — afterwards, to wit, on the — day of ’ 
1870, the said county justices, sitting as a court, illegally and with- 
out the authority of law, caused said bonds to be issued, printed, 
lithographed, and signed by the presiding justice of the county court 
of said county, and illegally and without the authority of law caused 
the same to be delivered into the possession of the defendant, Charles 
Mety. PI’ffs now state ‘that def’t Mety now has said bonds in his 
possession and in his care and custody and under his control, to be 
delivered to said company or its lawfully authorized agents or its 
assigns upon the said company complying with the terms, stipula- 
tions, & conditions in the said illegal order of the county court afore- 
said. 

Plaintiffs state that said railroad company have located the line 
of their road within one-half mile of the court-house in said county 

of Scotland, and that the same has been graded, bridged, and 
479 tied and the track laid from said town of Alexandria to within 

some five to eight miles of said court-house, and the work still 
progressing thereon to completion on some line or route from said 
court-house aforesaid unknown to pl’ffs. 

Plaintiffs say that said company has permanently located a depot 
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on said line within one-half mile of said court-house, and that said 
road is graded, bridged, & tied and track laid to within some five 
or eight miles of the place at which said depot is so located as afore- 
said, and that if the laying of the track of said road progresses as it 
has been doing for a few months past it will be but a few weeks be- 
fore it reaches the depot location as aforesaid. Plaintiffs now aver 
& charge that the said railway company has no power or authority 
under its charters or articles of association or consolidation or under 
the laws of the State to locate and build its road from Alexandria 
aforesaid by way of court-house or upon the line aforesaid, and that 
its location within one-half mile of the court-house aforesaid and 
upon its said line and the building of said road is without warrant 
or authority of law, and the subscription by the court aforesaid or 
agent thereof to said company for stock as aforesaid is null and void. 
Plaintiffs aver & state that said Mety is now ready to deliver one 
hundred thousand dollars of said bonds so as aforesaid delivered to 
him upon the completion of said road to the depot location as afore- 
said the said railroad company or assigns and intends so to do. 

Pl'fis aver & further state that if said bonds shall be so delivered 
that it is the intention of said company to assign & transfer them to 

innocent purchasers to raise money to pay for work, &c., done 
480 = & performed in, on, & about said road, and that as citizens & 

tax-payers as aforesaid they will suffer great wrong and unre- 
pairable injury and-damage thereby. 

Whereupon pl’ffs pray that said Mety be restrained & enjoined 
from the delivery of said bonds or coupons, or by part thereof, to 
said company, or any other company, party, or person, and that 
upon a final hearing of this cause he be required to deliver the same 
in court here to be canceled, and that this court do cancel the same ; 
and that said justices of the county court aferesaid be restrained & 
enjoined from appointing any further persons or agents for said 
county of Scotland to have or possess said bonds or coupons or to 
act in the board of said railroad company, and that said Fullerton 
be restrained & enjoined from paying said bond or coupons or any 
part thereof out of any money belonging to said county: of Scot- 


land which he holds or may hold as treasurer thereof. 
' L. J. WAGNER. 


BLAIR, ANDERSON, HILLIS & CONRAD, 
Att’ys for IU ffs. 


Levi J. Wagner, one of the plaintiffs, makes oath and says that 
the matters & things set forth in above petition are true to the best 
of his knowledge and belief. 

L. J. WAGNER. 


Subscribed & sworn to before me this 7th of Sept., 1871. 


THOS. B. JEFRIES, Clerk. 


Filed Sept. 11th, 1871. 
CHAS. 8S. MARTIN, Clerk. 
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And afterwards, to wit, on the 3rd day of October, A. D. 1871, at 
a circuit court continued and held at the court-house, in the town of 
Memphis, in said county, before Hon. E. V. Wilson, judge, 

481 the following, among other, proceedings were had, to wit: 


Motion — Forrister. 


Levi J. WaGNerR, Jacopn M. Jonnson, CHARLES Fo_KerR, JAMES 
M. Gorpon, and Josern Sparks, Plaintiffs, 


against 


CHARLES Mety, James 8S. Futterton, Wittram Dawson, Davip 
B. Coorer, and James E. Marquis, Defendants. 


Petition for injunction. 


Now come George Forrister and Washington Forrester, by their 
attorney, Edwin G. Pratt, and file herein their motion, which mo- 
tion is as follows, to wit: 


Injunction. 
Levi J. WAGNER ef al. vs. CHARLES Mery et al. 


George Forrister and George Washington Forrister come and 
suggest to the court that they are informed that they are parties to 
a bond in accordance given in case an injunction be granted in the 
above cause; they aver that said bond was prepared, as they sup- 
posed, for costs and expenses upon an application for injunction 
against Charles Mety et al., at the circuit court of Lewis Co., in Sep- 
tember; they aver that they have not consented to join in any bond 
tobe given in the above-entitled cause in case an injunction be 
granted, and they ask to be discharged, and that the bond was not 
given by them for the purposes of this cause, nor will they join 
therein to restrain defendants according to the prayer of the bill, and 
they ask the protection of the court in the premises. 

EDWIN G. PRATT, 
Att’y for George Forrister, George W. Forrister. 


482 Filed Oct. 3rd, 1871. 
C. S. MARTIN, Clerk. 


And afterwards, to wit, on the 4th day of Octcber, A. D. 1871, at 
a circuit court continued and held at the court-house in the town of 
Memphis, in said county of Scotland, befure Hon. E. V. Wilson, 
judge, the following, among other, proceedings were had, to wit: 


Injunction. 
Levi J. WAGNER et al. vs. CHARLES Mety et al. 


Now comes William Searight, by his attorneys, Birch & Mackey, 
and files herein his motion, which said motion, is as follows, to wit: 
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Motion of Searight. 
Levi J. WAGNER ef al. vs. CHARLES Mety et al. 
Injunction. 


William Searight comes and suggests to the court that he is in- 
formed that he is a party to a bond in accordance to law in case an 
injunction be granted in the above cause; he avers that said bond 

‘as prepared, as he supposed, for costs & expenses when an applica- 
tion for injunction against Charles Mety et al., at the circuit court of 
Lewis county, in September; he avers that he has not consented to 
join in any bond to be given in the above-entitled cause in case an 
injunction be granted, and he asks to be discharged, & that the bond 
was not given by him for the purpose of this cause, nor will he join 
therein to restrain the def’ts according to the prayer of the petition, 

and he asks the protection of the court in the premises. 
483 BIRCH & MACKEY, 
For Searight. 

Filed Oct. 4th, 1871. 

CHAS. 8S. MARTIN, CUR. 


And afterwards, at the same term of court, to wit, October term, 
A. D. 1871, and on the 12th day of said month, the following, among 
other, proceedings were had, to wit: 


Continuance. Injunction. 


Levi J. WaGNer, Jacon M. Jonnson, CHARLES Fo_Ker, & JAMes M, 
GorDoN and Josernu Sparks, Plaintiffs, 
vs, 
CHarLes Mery, JAMes 8. FuLLerRtToN, WittraAmM Dawson, Davin B. 
Cooper, and James E. Marquis, Defendants. 


Now, at this day, come the said plaintiffs, by their said attorney, 
and move the court for leave to file herein their amended petition 
in this cause sixty days before the next term of this court; and, 
there appearing no objection thereto, said motion is granted and said 
cause continued. 

And afterwards, to wit, on the 28th day of August, A. D. 1872, at 
a circuit court continued and held at the court-house in the town of 
Memphis, in said county of Scotland, before the Hon. E. V. Wilson, 
the following, among other, proceedings were had, to wit : 


Continuance. Injunction. 


Levi J. WAGNER ef al. vs. CHARLES Mety e al. 


Now, at this day, this cause coming on to be heard, and there- 
484 upon came the said parties, by their respective attorneys; and 
perma mt on motion of said plaintiffs, leave is granted them 

to file amenc 


ed petition herein instanter; amended petition there- 


MISSOURI, VS. WILLIAM HILL. 297 


upon filed by said plaintiffs, to all of which defendants except and 
pray that their exceptions may be noted, which is accordingly done 
and this cause continued until the next term of this court. 


Copy of the Amended Petition. 
In the Scotland County Circuit Court, Missouri. 


Levi J. WaGNer, Jacosp M. Jounson, CHARLES FoLtKer, JAMes M. 
GORDON, and JoserH Sparks, Plaintiffs, 


against 


Missourr, lowa & Nepraska Rartway Company, CHARLES MeEty, 
James S. Fullerton, William Dawson, David B. Cooper, and James 
I. Marquis, Defendants. 


Plaintiffs, by way of amendment to their original petition herein, 
state that by an act of the General Assembly of the State of Missouri 
entitled “An act to incorporate the Alexandria and Bloomfield 
Railroad Company,” approved February 28th, 1857, the Alexandria 
& Bloomfield Railroad Company was chartered and incorporated ; 
that by such charter said company was authorized to survey, mark, 
locate, & construct a railroad from the city of Alexandria, in the 
county of Clarke, in the State of Missouri, in the direction of Bloom- 
field, in the State of Iowa, to such point on the northern boundary 
line in the State of Missouri as shall be agreed upon by said com- 
pany and a company authorized on the part of the State of lowa 

to construct a railroad to intersect the road authorized to be 
4&5 constructed by the provisions of this act at the most practi- 

cable point on said State line. Plaintiffs state thatsaid Alex- 
andvia and Bloomfield Railroad Company was duly organized in the 
vear A. D. 1864 & existed under the name « style of “ The Alexan- 
dria and Bloomfield Railroad Company” until the day of the date 
hereinafter mentioned. Plaintiffs state that the General Assembly 
of the State of Missouri afterwards, to wit, on the 19th day of Feb- 
ruary, 1866, passed an act entitled “An act to amend an act enti- 
tled — to incorporate the Alexandriaand Bloomfield Railroad Com- 
pany, approved Aug. 9th, 1857, authorizing said company to change 
the incorporate name; also authorizing said company to extend 
said road from a point at or near Luray, in Clarke county, Missouri, 
to Nebraska City, in Nebraska Territory, by way of or near Rock- 
port, Atchison county, Missouri, and also authorizing said company 
to accept all or any of the sections of this act, the same to be bind- 
ing on said railroad company,” which was duly approved on Febru- 
ary the 19th,1866. Plaintiffs state that said company soon thereafter 
adopted the first section and no other of said last-named act, and 
from thenceforward said Alexandria & Bloomfield Railroad Com- 
pany took, used, and was known by the name of the “ Alexandria 
& the Nebraska Railroad Company” up to the date hereinafter 
named, viz.. May 2nd, A. D. 1870, and did proceed to survey, 
mark, & locate the line of their said road and did permanently 
locate the same, commencing at the said town of Alexandria 

38--538 
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and running thence westerly to the town of Luray, in said 
county of Clarke; thence in a northwesterly direction up the divide 
between the waters of the Wyconda & the Little Fox rivers, 
crossing the line between Scotland & Clarke counties about five miles 

south of the Iowa and Missouri line; thence in_ the 
486 direction of Bloomfield aforesaid through said Seotland county, 

striking said Missouri and Iowa line some ten miles east of the 
north west corner of said Scotland county, the greater portion of which 
said line from Luray to the State line as aforesaid was graded by 
said company. Plaintiffs state that prior to the 2d day of May, A. 
D. 1870, a railroad company was formed, organized, and incor- 
porated under the laws of and in the State of lowa under the name 
and style of “The lowa Southern Railway Company ” for the pur- 
pose of building a railroad in said State to the Missouri & lowa 
State line, and continued to exist and be in full force until the 2d 
day of May, A. D. 1870, when it was consolidated with the said 
Alexandria & the Nebraska City Railroad Company, as hereinafter 
stated. 

Plaintiffs further state that afterwards, to wit, on the 26th day of 
March, A. D. 1870, the said Alexandria & the Nebraska City Rail- 
road Company and the said lowa Southern Railway Company did, 
by their certain written articles — agreement and association by 
the president & directors of said companies respectively signed, 
unite said companies into one company & consolidate the capital 
stock thereof upon the terms & stipulations therein set out and 
named, a duly certified copy of which is herewith filed as Exhibit 
~~ 

Plaintiffs state that the terms and provisions of said consolidation 
were, by the holders of a majority of the capital stuck in said lowa 
and Southern Railway Company on the 23d day of April, A. D. 
1870, and by the holders of a majority of the capital stock in the 
Alexandria & Nebraska Railroad Company on the 2d day of May, 
1870, duly appointed, as will appear by certificates of the secretaries 
of said companies respectively attached to said articles of consolida- 

tion. 
487 Plaintiffs state that by the said articles — consolidation it 
was stipulated and agreed between said companies that the 
name of said consolidated company shall be “ The Missouri, lowa & 
Nebraska Railway Company,” which pl’ffs aver is now its name. 

Plaintiffs further state that by the thirteenth article of consolida- 
tion aforesaid it is stipulated & agreed as follows: The line ofthe 
consolidated railway shall extend continuously from the city of 
Alexandria, Clarke county, Missouri, on the Mississippi river, its 
eastern terminus, as the same is now located and partially graded 
to Centerville, in Appanoose county, Iowa, thence west to the Mis- 
sourl river,as contemplated by the charter of the Iowa Southern 
Railway Company, and the said consolidated company shall ¢om- 
plete & put in operation said line of railway from the city of Alex- 
andria, Missouri, to Centerville, lowa, and trom thence westward to 
the Missouri river as soon as practicable, and shall continue to 
maintain & operate said railway as a first-class road at, from, and 
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between the said termini throughout its entire length during the 
corporate existence of the said consolidated company. 
Plaintiffs aver and charge that the line of said road referred to in 
said article thirteen as located and partially graded was and is the 
same line so as aforesaid surveyed, marked out, and located by the 
said Alexandria and the Nebraska City Railroad Company in a 
northwesterly direction to lowa & Missouri line from Luray as afore- 
said, and the grading upon which had been done by said company 
the greater portion of the way from Alexandria to Luray and from 
Luray to the Scotland county line aforesaid had the greater portion 
of the way from said Scotland & Clarke county line as afore- 
said. 
488 Plaintiffs state that on the 9th dav of August, A. D. 1870, the 
defendants, Dawson, Cooper, & Marquis, were and at the insti- 
tution of this suit were and now are the Justices of the county court 
for said county of Scotland, in the State of Missouri, duly commis- 
sioned and qualified, and that on said day whilst as the county court 
for said county of Scotland made & caused to be entered of record in 
said court the following order & proceedings, viz: At this day a peti- 
tion was presented to the court signed by Charles Mety, H. H. Down- 
ing, H. ni Montgomery, David Guynne, R. P. Wayland, and divers 
other persons to the number of thirteen hundred & sixty-five tax- 
payers and residents of said county, praying the court to subseribe 
the sum of two hundred thousand dollars stock to the Missouri, lowa 
& Nebraska Railway Company, payable in county bonds, due twenty- 
five years from date, bearing interest at the rate of eight per cent. 
per annum, the interest payable semi-annually, commencing from 
date of completion and of contract on the part of said railway com- 
pany. Now,therefore, in consideration of the prayer of the petitioners 
and in pursuance & by virtue of law & the power that is given 
to the court to subseribe stock in said railway company, it Is ordered 
by the court that the county of Scotland, in the Stete of Missouri, do 
hereby subscribe the sum of two hundred thousand dollars to the 
capital stock of the Missouri, lowa & Nebraska Railway Company, 
payable in the bonds of said county, of the denomination of one 
thousand dollars each, due twenty-five years from the date of issue, 
and bearing eight per cent. per annuum, the interest payable annually 
in the city of New York on the terms and conditions following, to 
wit: One hundred thousand dollars of said bonds to be deliv- 
489 ered to said railway company when said road shall have been 
graded, bridged, & tied & the track laid & the cars running 
through from Alexandria, Missouri, to a permanent depot located in 
one-half mile of the court-house in Memphis, in said county, and the 
remaining one hundred thousand dollars of said bonds to be deliv- 
ered to said company when said company shall have completed their 
said line of road from Memphis to the west or north line of said 
county & and the cars running over the same through said county. 
Provided the said railroad shall be so located as to miss the west 
line and strike the north line of said county it shall do so at a 
point not exceeding four miles east of the northwest corner of said 
county. Said railroad shall be so built & the cars running through 
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as aforesaid within two years from the date of this order; otherwise 
this subscription shall be null and void; and it is ordered further 
that Henry M. Glorin be, and he is hereby, appointed agent for said 
county of Scotland to subscribe the stock of said county upon the 
books of said company; to represent said county at the meetings of 
the stockholders of said company; to cast the vote of said county, & 
receive the dividends, and in order that the interests of the people 
may be fully guarded the court doth appoint as trustee Charles 
Mety, of said county, whose duty it shall be to receive from the 
clerk of the county court of Seotland county aforesaid the above- 
mentioned bonds as soon as the same are issued, and to have the 
custody of the same, and as soon as the said railroad company shall 
have complied with the stipulations above set forth the said trustee 
shall deliver the aforesaid bonds to the treasurer or other author- 
ized agent of said railway company, and shall at the same 

time receive from said treasurer or the agent of said 
490 company an equal amount in certificates of stock of said 

railway company, which said certificates of stock the same 
trustee shall deposit in the hands of the treasurer of said county 
of Scotland, taking his receipt for the same, which said receipt, to- 
gether with a written report of lis actions, shall be presented to the 
county court at the next meeting thereafter, and that said agent or 
trustee shall give bond in the sum of three hundred thousand dol- 
lars to the said county of Scotland, with security, to be‘approved by 
the county court of said county, for the safe keeping of said bonds 
& the faithful performance of said trustee. It is further ordered by 
the court that the county attorney of said county shall proceed to 
have said bonds printed or lithographed, and that the presiding 
justice of the county court of said county shall sign the same, and 
the clerk of the county court of said county shall. make the proper 
attestation of his signature, and that said bonds shall have annual 
coupons attached, and the trustee aforesaid shall, when he delivers 
said bonds to said railway company, detach all, any, or all coupons 
for interest that may have passed maturity, & cancel & return the 
same to the treasurer of said county wher his report as aforesaid is 
made, and shall enter upon the next maturing coupon of said 
bonds the date of delivery to said company in order tinat said com- 
pany shall receive interest only from the date they are entitled to 
receive said bonds. It is provided further that said railway shall — 
all the expensesof lithographing & printing said bonds. Plaintiffs say 
that said court did, soon after the date of said order & before the insti- 
tution of this suit,subseribe for two hundred thousand dollars stock in 

the Missouri, lowa & Nebraska Railway Company for and on 
491 behalf of said county of Scotland, and that said Glorin, in 

pursuance to said order, did, soon after the date of said order 
& before the institution of this suit, enter said subscription upon the 
books of said company, according to & subject to the conditions in 
the said order made. Plaintiffs state that the said bonds & coupons 
were lithographed and printed, as ordered and directed in the order 
aforesaid, and were to the amount of two hundred thousand dollars, 
with coupons attached, deposited with def’t Mety, who, on the 12th 
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day of September, A. D. 1871, & at the institution of this suit, held 
the same, duly signed by the presiding justice of said court and the 
clerk thereof, as prescribed and directed in the said order of the said 
court; the whole of which order & proceedings & every act, order, 
or part thereof by the said county court, as all the acts of said Glorin 
in entering said subscription in the books of said company, pl’ffs 
aver, were done without warrant or authority of law. Plaintiffs say 
that said Missouri, lowa & Nebraska Railroad Company, without 
warrant or authority of law, previous to the institution of this suit, 
abandoned the line of their said road located & partly graded as 
aforesaid in the direction of Bloomfield, lowa, by said Alexandria & 
Nebraska City Railroad Company as aforesaid, & as agreed upon & 
located by the said Iowa Southern Railway Company and the said 
Alexandria & Nebraska City Railway Company in their articles of 
consolidation aforesaid ; and without warrant or authority of law, 
in pursuance of the terms, stipulations, and conditions in the said 
illegal order & proceedings of the county court aforesaid & previous 
to the institution of this suit, changed the line of their said road as 

located & partly graded from Alexandria to Bloomfield afore- 
492 said, and located the same so as to run from the town of Luray 

aforesaid by way of Memphis, in the county of Scotland afore- 
said, to Lancaster, in Schuyler county aforesaid, and have located 
the line thereof within one-half mile of the court-house in said town 
of Memphis without warrant or authority of law. Plaintiffs say 
that on the 12th day of September, A. D. 1571, said company had 
said road graded, tied, bridged, and cars running thereon from said 
Alexandria to within two miles of the court-house in Memphis afore- 
said, and that after institution of this suit it was finished and com- 
pleted to within one-half mile of said court-house and a depot lo- 
cated permanently within one-half mile of said court-house, and the 
cars running on said road from Alexandria aforesaid to said depot 
location ; all of which pl’ffs aver were done and performed without 
warrant or authority of law. 

Plaintiffs further aver and charge that it was, at the issuance of 
said bonds and at the institution of this suit, the object and inten- 
tion of said county court and said railroad company to have the 
proceeds of the sale of said bonds applied to the payment of the 
work and labor done, paid, and performed upon the line of said road 
in Scotland county so as aforesaid illegally and without authority of 
law located by way of the town of Memphis and the court-house 
aforesaid, and that said bonds were issued by said county court and 
received by said commissioner for that purpose and no other, and 
was the sole consideration for the change of said route by way of 
Memphis aforesaid; and plaintiffs aver and charge that it was on 
the said 12th day of September, A. D. 1871, and at the institution 
_of this suit was the intention of said deft Mety to deliver the one 

hundred thousand dollars of said bonds with couponsattached, 
493 as stipulated in the said illegal order of the said county court 

aforesaid, to the said Missouri, lowa & Nebraska Railway 
Company or their agents or assigns, unless restrained by suit and 
injunction. 
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Plaintiffs further aver and charge that two-thirds of the qualified 
voters of said county of Scotland had not at the time of said sub- 
scription for the capital stock of said company as aforesaid by said 
county court and said Glorin assented to.said subscription at a reg- 
ular or special election held therein, nor have they since so assented 
thereto. Plaintiffs say that def’t Fullerton at the institution of this 
suit was and now is the treasurer of said county of Scotland duly 
commissioned and qualified. Plaintiffs state that the said justices 
of the county court aforesaid did at the institution of this suit and 
now intend, while sitting as a county court for Scotland county, to 
issue the bonds of said county of Scotland or levy a tax upon all 
property made taxable by law for county ee oor in said county 
of Scotland, pl'ffs can’t say which, to raise funds to pay the coupons 
atiached to said bonds as they fall due; that said county court did 
at the institution of this suitand now intends to issue the bonds of said 
county of Scotland or levy a tax upon all property made taxable by law 
for county purposes in said county of Scotland, pl’ffs can’t say which, 
to raise funds to pay off said bonds when due or the installments 
thereon which may be called for from time to time by the board of 
directors of said Missouri, lowa & Nebraska Railway Company after 
said bondsshali have become due; which said money or funds so as 
aforesaid raised or collected to pay off said coupons or bonds will be paid 
into the treasury of said county and warrants drawn therefor on the 

treasurer of said county in favor of said railroad company or 
494 _— their assigns; that said treasurer intends and his successors 

in office will pay off said warrants out of the funds collected 
as aforesaid, unless said bonds and coupons be delivered up and can- 
celled or payment thereof be restrained by injunction. Plaintiffs 
further state at the institution of this suit said railway company in- 
tended to assign and transfer said bonds and coupons to innocent 
purchasers as soon as they received the same to raise funds to pay for 
the work done and intended to be done in said Scotland county on 
the line of said road as located through the whole of said county of 
Scotland, on the route from Luray by way of Memphis as aforesaid. 
Plaintiffs state that said company had at the institution of this suit 
located the line of their said road from Memphis aforesaid a little 
north of west to the town of Lancaster, in Schuyler, Missouri, with- 
out warrant or authority of law; that said line as thus located from 
Luray by way of Memphis and Lancaster aforesaid does not run 
in the direction of said town of Bloomfield, in the State of Iowa 
aforesaid, from the town of Alexandria aforesaid ; that it does not 
run upon the line nor to the point on the northern boundary line 
of the State of Missouri nor near the same agreed upon by the said 
Alexandria and the Nebraska City Railroad Company and the said 
Iowa Southern Railway Company declared and specified in their 
said articles of consolidation as aforesaid. 

Plaintiffs further state that the line of said road as located by said 
company from the town of Luray aforesaid by way of Memphis & 
Lancaster as aforesaid is a change of the general route of the line 
of the road as agreed upon and set out by said consolidated com- 
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panies in their articles of consolidation and charter of the 
495 said Alexandria and Bloomfield Railroad Company as afore- 

said, and that said change was not made to shorten the line 
of said road or to overcome natural objections thereto or to secure 
economy in its construction; and pl’ffs further aver and charge 
that said line was not changed as aforesaid by a vote of two-thirds 
of the directors of said Missouri, lowa and Nebraska Railway Com- 
pany; and plaintiffs aver and charge that at the institution of this 
suit they were and now are citizens and resident tax-payers of Scot- 
land county aforesaid, and are separately and respectively owners 
of a large amount of real estate and other property in said Scotland 
county taxable by the laws of the State of Missouri for county pur- 
poses and for paying for subscriptions by counties for stock in rail- 
road companies in said State and for county purposes, and as such 
citizens their said property will be subject to be assessed and taxed 
to pay off and discharge said illegal bonds and coupons, unless the 
said bonds and coupons be delivered up and cancelled or the pay- 
ment thereof be restrained and injoined. 

Wherefore pl’ff prays that upon the final hearing of this cause 
said def’t Mety be required to bring said bonds and coupons into 
this court and deliver the same to the clerk hereof, and that the 
court cancel the same or cause the same to be done; and that:the 
order and proceedings of the county court aforesaid, and which are 
heretofore set out and recited, be declared null and void, and the 
said justices and their successors in office be forever restrained and 
enjoined from further proceedings in the premises or in relation to 
the payment of said bonds and coupons or any part thereof; and 
that said defendant Fullerton, as treasurer of said county of Scot- 
land, and his successors in office be forever restrained and enjoined 

from paying off or paying any part of said bonds or coupons 
496 or any bonds or coupons issued in lieu thereof or upon which 
money has been borrowed to pay off said bonds and coupons 
or any part thereof; and that said railroad company be restrained 
from recovering said bonds and coupons into its possession or the 
possession of its agents from said def’t Mety or any other person 
acting for him or as the pretended agent of said county of Scotland. 
ANDERSON &«& BLAIR, 
Alt’'ys for PU ffs. 


Filed August, 1872. 
C. S. MARTIN, Clerk. 


And afterwards, to wit, on the 23rd day of December, A. D. 1872, 
at a circuit court continued and held at the court-house, in the town 
of Memphis, Scotland county, Missouri, before Hon. E. V. Wilson, 
judge, the following, among otber, proceedings were had, to wit: 
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Answer Filed. 
Levi J. WAGNER ef al. vs. CHARLES Mery et al. 


Injunction. 


On application of the defendants leave is hereby granted to file 
their answer to plaintiffs’ amended petition 30 days before the next 
regular term of this court, to which time this cause is continued. 


Copy of Def’ts’ Answer. 
In the Scotland County Circuit Court. April Term, A. D. 1873. 


Levi J. WaGner, JAcos M. Jonnson, Cuaries Fotker, JAMEs M. 
GORDEN, and Joseru Sparks, PI’ffs, 


against 


Missouri, lowa AND NEBRASKA RAILWAY COMPANY, CHARLES 
497 Mety, James 8. Fullerton, William Dawson, David B. 
Cooper, & James E. Marquis, Def’ts. 


Now come the said defendants, and for answer to the petition of 
said plaintiffs herein, leave of the court for that purpose having 
been first had and obtained, say: 

Defendants admit each and every allegation of said petition of 
said plaintiffs relative to the charter and organization of the Alex- 
andria and Bloomfield Railroad Company, but defendants deny that 
there was ever, under or by virtue of said charter or under any 
other charter, any permanent location of the said Alexandria and 
Bloomfield railroad or the said Alexandria and Nebraska City rail- 
road previous to the consolidation, as in said petition set forth, west 
or northwest of the town of Luray, in Clarke county, Missouri, afore- 
said, in the articles indicated by said pl’ffs in their said petition 
herein. Defendants admit, as in the said petition of the said plain- 
tiffs charged, the incorporation and (their) existence of the iowa 
Southern Railroad Company, and that said company continued to be 
known as the “ lowa Southern Railroad Company” until the 2d day 
of May, A. D. 1870, when said railroad company was consolidated 
with the Alexandria and Nebraska City Railroad Company, when, 
upon said severai acts, as in said petition more particulary set forth, 
to wit, the ratification of said several articles of consolidation by said 
lowa Southern Railroad Company and said Alexandria and Nebraska 
City Railroad Company, the name was changed and said respective 
railroad companies became and were merged intothe Missouri, lowa & 
Nebraska Railway Company, now defendant; and that said acts of con- 
solidation and the said several acts of ratification and approval by the 

| said contracting parties to thesaid several articlesof consolida- 
498 tion, as in the said petition of the said plaintiffs more particu- 

larly set forth, defendants admit to be true; and defendants fur- 
thermore admit that by the terms of said article thirteen of said 
articles of consolidation, as in petition set forth, said consolidated 


MISSOURI, VS. WILLIAM HILL. 305 


road, The Missouri, fowa & Nebraska Railway Company, now de- 
fendant, was bound to construct and operate said road so constructed 
from Luray, in Clarke county, Missouri, as then located and partially 
graded, to Centerville, in Appanoose county, Iowa, thence west to 
the Missouri river, as contemplated by the charter of the lowa South- 
ern Railway Company, on the nearest and most practicable route; 
and that the said route, by way of Arbela and court-house in Mem- 
phis, in Scotland county, as the same is now contemplated, oper- 
ated, owing to the shortness of the line thereof, economy of the con- 
struction, and the facility and productiveness of its operation, is the 
most practicable route between said points for the construction and 
operation of said railroad; and defendants specifically deny that 
said article thirteen of said articles of consolidation referred to or 
contemplated said northwesterly direction, as referred to in said pe- 
tition of said plaintiffs herein; and defendants say and charge. the 
fact to be that said route had long theretofore been abandoned, never 
having {been permanently located as aforesaid from said town of 
Luray as aforesaid; thence, in a northwesterly direction, between 
the Wyconda and Fox rivers, and said route as now located, con- 
structed, and operated from the town of Luray as aforesaid, thence 
westwardly, by way of Arbela & the court-house in Memphis as 
aforesaid, had been adopted, surveyed, and considerable work and 
labor done thereon at the time of said consolidation, and the route 

so last aforesaid partially constructed was & is the only ree- 
499 ognized route of said railroad, to wit, The Alexandria & Ne- 

braska City Railroad Company, and which, by operation of 
law and by the terms of said several articles of consolidation, to- 
gether with all and singular the said several acts of said contract- 
ing companies in ratifying, approving, and confirming the same, 
became, was, and now is the only route and road of the said Mis- 
souri, lowa, & Nebraska Railway, now defendant. 

Defendants further state it is true, as alleged in plaintiff's petition, 
that upon the petition of citizens of Scotland county, Missouri, the 
said William Dawson, David B. Cooper, and James EK. Marquis were 
then and afterwards and at the time of the filing of the plaintiff's 
said petition herein the duly elected, commissioned, and acting 
justices of the county court of said county of Scotland and State of 
Missouri, and while so sitting as said county court, and upon said 
petition of said citizens as aforesaid, made and entered upon the 
record of said county court as aforesaid the order and decree in said 
‘ase, as in said petition of said plaintiffs in words and figures set 
forth, in that said court did soon after the date of said order and 
before the institution of this suit, by its duly appointed agents for 
that purpose, subscribe for said two hundred thousand dollars of 
stock in the said Missouri, Iowa & Nebraska Railway Company 
and enter said subscription upon the books of said company accord- 
ing to and in pursuance of said terms of said order of said county 
court; that said bonds, with interest coupons attached to each of 
them, were issued as in said order named, were duly signed by the 
presiding officer and clerk of said court, and placed in the hands of 
Charles Mety, Esq., def’t, the trustee in said order made; but defend- 
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ants say that they have no knowledge or information suffi- 
500 cient to form a belief as to where said bonds were at the 

time of the institution of this suit. Defendants respectfully 
deny that the whole of said order and proceedings and every act, 
order, or part thereof by the said county court, as also the act of the 
said Glorin in subscribing said subscription in the books of said 
conipany, were done without warrant or authority of law. Defend- 
ants further deny that said Missouri, lowa and Nebraska Railroad 
Company, without warrant or authority of law, previous to the insti-; 
tution of this suit, abandoned the line of their said road, located as 
aforesaid in the direction of Bloomfield, lowa, as aforesaid, or that 
suid route is in the direction of Bloomfield, was agreed upon and 
adopted by the said Iowa Southern Railroad Company and the said 
Alexandria & Nebraska City Railroad Company, the contracting 
parties, in their said articles of consolidation, or that the same was 
done without warrant or authority of law, or that the same was 
done in pursuance of the terms, stipulations, and conditions of said 
order of said Scotland county court, or of the proceedings of the said 
county court or any of them were done or had for that purpose or 
in pursuance thereof, or that previous to the institution of this suit 
or at any time said defendants changed the line of their said railway, 
as in said petition described, so as to change the general direction of 
said road in any particular than as the same was contemplated and 
stipulated in said thirteenth article of the said articles of consolida- 
tion; and def’ts aver that the line and general direction of said 
railroad through the said county of Scotland and State of Missouri 
is as was contemplated in part by said contracting parties pre- 
vious to, at the time of, and ever since the adoption and _ rati- 

fication of said articles of consolidation by said compa- 
501 nies; that the said route had been surveyed, located, & par- 

tially — (from a point at or near the said town of Luray, in 
Clarke county, Missouri, in a westerly direction to the town of Ar- 
bela, in Scotland county, Missouri, being in the same general direc- 
tion of the town of Memphis and almost on the identical ground on 
which defendants have since built and are now operating said rail- 
road by way of Memphis to Centerville, in Appanoose county, Lowa, 
the terminus prescribed in said article 13 of the said articles of 
consolidation) previous to the said 2nd day of May, A. D. 1870, — 
time of said consolidation, and after the abandonment of the said 
northwesterly line described by said plaintiffs in their said petition, 
and that said northwesterly line so described by plaintiffs was not 
and could not have been the route contemplated, if any special 
route was so by said contracting parties contemplated, in said. thir- 
teenth article of said contract of consolidation. Defendants specifi- 
cally deny that it was the object and only object of said county 
court, at the time — issuance of said bonds and at the institution of 
this suit, that said railroad company were to have the proceeds of 
the sale of said bonds applied to the payment of work and lebor 
done, had, and performed upon the line ‘of said road in Scotland 
county, as said plaintiffs charged, illegally and without.authority of 
law located by way of the town of Memphis and court-house afore- 
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said, or that said bonds were issued by said county court and re- 
ceived by said company for that purpose and no other, or that the 
same was the sale or any part of the consideration for the change of 
said route by way of Memphis as aforesaid. 
Defendants further say that it is true that two-thirds of the 
502 ~~ legal and qualified voters of said county of Scotland had not at 
the time of said subscription nor have they ever since assented 
thereto at a regular or special election had therein for that purpose, 
but defendants say that at the time the petition was filed and at the 
time said order was made by said county court (in said petition of 
plaintiffs recited) the same was al! done under and by virtue of an 
act of the Legislature of the State of Missouri incorporating the 
Alexandria & Bloomfield Railroad Company, approved February 
9th, 1857, granting, by the provisions of section ten thereof, to said 
Alexandria & Bloomfield Railroad Company the proceedings, rights, 
and immunities which were granted by the Legislature to the North 
Missouri Railroad Company by an act entitled An act to incorporate 
the North Missouri Railroad Company, approved March 3rd, 1851, 
and by the 12th section thereof exempting the stockholders of said 
Alexandria & Bloomfield railroad from the operations of sections nine 
and ten of the act entitled An act to authorize the formation of rail- 
road associations and to regulate the same, approved December 13th, 
1855; and defendants say that by the provisions of said section four- 
teen (14) of the act of the General Assembly of the State of Missouri, 
approved March 38rd, 1851, and entitled, as aforesaid, “An act to 1n- 
corporate the North Missouri railroad,” and which were part of the 
privileges, rights, and immunities of the said Alexandria & Bloom- 
tield railroad as aforesaid, it was provided as follows, to wit: 
It shall be lawful for the county court of any county in which 
any part of the route of said railroad may be to subscribe to the 
stock of said company, and it may invest its funds in the stock 
503 of said company « issue tlhe bonds of said county to raise the 
funds to pay the stock thus subscribed and to take all proper 
steps to protect the interest and credit of said county, such county 
court may appoint an agent to represent the county, vote for it, and 
receive its dividends, and any incorporated city, town, or incorpo- 
rated company may subscribe to the stock of said railroad company 
and appoint an agent to represent its interests, give its vote, and 
receive its demands, and may take proper steps to guard and protect 
the interest in (of) such city, town, or corporation.” And defendants 
say that all said rights, privileges, and immunities so granted as 
aforesaid to said North Missouri Railroad Co. and by said act of the 
Legislature, approved as aforesaid February 9th, 1857, incerporating 
and transmitting to the Alexandria & Bloomfield Railroad Com- 
pany the same privileges and immunities, and the said acts and 
articles of consolidation so as aforesaid ratified, approved, and con- 
firmed, transmitted to, and reposed in the said Missouri, lowa & 
Nebraska Railway Company as fully and entirely as the same was 
by said Legislature vested in said North Missouri Railroad Cotn- 
pany all the rights, privileges, and immunities vested, created, and 
perpetuated in said section 14 of said act approved March 3rd, 1851 ; 
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and defendants say that under and by virtue of the powers, privi- 
leges, and immunities all and singular said acts of said citizens and 
voters said county court, said agent, and justice was fully authorized 
by law in the premises. Defendants further state that the said route 
in a westerly direction from the town of Luray as aforesaid by way 
of Memphis was adopted because chiefly of its economy in construc- 
tion and successful operation by overcoming natural objections in 

in point of business, location, and otherwise, and that said 
504 = direction of said railroad had been adopted by and partially 

graded and constructed under the original organization prior 
to the said consolidation, and the said westerly route last adopted 
and partially constructed was the one contemplated in said articles 
of consolidation and the subsequent solemn ratification of said con- 
solidated companies, intent and understanding of said parties, and by 
the language of said 13th article adopted, ratified, and intended said 
last-described route so far as the same had — that time been per- 
manently located to Luray, in Clarke county, as aforesaid ; thence by 
the nearest and most practicable route to Centerville, in Appanoose 
county, Iowa, as the route for said railroad, and is the one upon 
which the same is now operated. Defendants, further answering, 
say that plaintiffs, although citizens of said county of Scotland, have 
no rights as such individuals for the remedies they seek to obtain in 
their said bill and petition, and ought not, therefore, maintain 
their action herein; that said two hundred thousand dollars of 
bonds, with the unpaid coupons thereto, respectively, attached and 
made part thereof, and only part of which are now past due, have 
all been (in pursuance of said petition of said citizens so presented 
to said court as aforesaid, and the subsequent action of said county 
court then & thereafter made in that regard, of the said completion 
and operation of the said road of said Missouri, lowa and Nebraska 
Railway Company as stipulated in said order and proceedings of 
said county court and the statute in such case made and provided) 
surrendered to said Missouri, lowa and Nebraska Railway Company 
by defendant, Charles Mety, trustee as aforesaid; that said bonds, 
as defendants believe, have all been hypothecated and sold to and 

are held by parties to the defendants now unknown; that all 
505 and singular the actions, orders, decrees, construction, oper- 

ation, and hypothecation & sale of said bonds and coupons 
are and have been done by defendants and each of them in good 
faith ; and defendants, having fully answered, pray to be dismissed 
with costs. : 

BIRCH & MACKERY, 
For Defendants. 
Filed March 21st, 1873. 
CHAS. S. MARTIN, Clerk. 
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And afterwards, to wit, on the 22d day of April, A. D. 1873, ata 
circuit court continued and held at the court-house, in the town of 
Memphis, in said county, before Hon. E. V. Wilson, judge, the fol- 
lowing, among other, proceedings were had, to wit: 


Appeal for Change. 
Levi J. WAGNER ef al. vs. CHARLES Mery et al. 
Injunction. 


At this day comes the said plaintiffs, by their attorneys, and file 
their application for a change of venue in this cause, which appli- 
cation is heard by the court. 


Levi J. WAGNER ef al. vs. CHARLES Mety é al. 
Injunction. 


At this day comes said parties, by their attorneys, and the appli- 
cation for a change of venue coming on to be heard, on motion the 
sume is submitted to the court, and the court, after hearing said 
application, doth award a change of venue of this cause to Shelby 
county. It is, therefore, ordered by the court that the venue of this 
cause be awarded to the county of Shelby; and it is further ordered 
that the clerk hereof make out a full, true, and complete 
506 transcript of the record and proceedings had in this court in 
relation to this cause and transmit the same, duly certified, 
together with all the original papers in this cause and not forming a 
part of the record hereof, to the clerk of the circuit court of said 
county of Shelby, in the State of Missouri. 


STATE OF MIssouRI, - 
County of Scotland, 


I, Charles S. Martin, clerk of the circuit court within and for said 
county of Scotland, do certify that the above and foregoing pages 
contain a full, true, and complete transcript of the record and pro- 
ceedings had in this court in relation to the above cause entitled 
Levi J. Wagner ef al. against Charles Mety et al., as fully and com- 
pletely as the same appears of record and on file in my said office. 

In witness whereof I have hereunto set my hand and the seal of 
said court. Done at my office in Memphis, at the county aforesaid, 
on the 24th day of May, A. D. 1873. 


[ SEAL. | CHARLES 8. MARTIN, Clerk. 
Bill of Costs. 
Chas. 8. Martin, clerk ......-.-.------------ $11 51 pf. by pl’ffs. 
io A re 6 45 
C. 8S. Baker, Fr ic dell libiesdiiny selbmeiscaasiaiaeliiaaiie 3 50 


George Ellis, notary public ......-.-......-. 3 00 
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And afterwards, to wit, on the 26th day of November, A. D. 1873, 
in the Shelby county circuit court, before his honor, John T. Redd, 
the following, among other, proceedings were had, to wit: 


Continuance. 
Levi J. WAGNER et al. vs. CHARLES Metry et al. 


Now, at this day, come the parties to this cause, by their att’ys. 
Whereupon, by agreement, this cause is continued. 


And afterwards, to wit, on the 26th day of May, A. D. 1874, ata 
circuit court continued and held at the court-house, in the town of 
Shelbyville, Shelby county, Mo., before the Hon. John T. Redd, 
judge, the following, among other, proceedings were lad, to wit: 


Demurrer Filed. 
Levi J. WAGNER ef al. vs. CHARLES Mety e al. 


Now, at this day, come the parties, by their att’ys. On motion of 
def’ts att’y, it is ordered by the court that he have leave to withdraw 
his answer filed in this cause. Whereupon def’ts file their demurrer 
to pl'tls’ amended petition; after being considered by the court — 
is taken under advisement. 


508 Copy of Demurrer. 


[In the Cireuit Court of Shelby County, upon Change of Venue from 
the Circuit Court of Scotland County, Missouri. 


Levi J. Wagner, Jacon M. Jonnson, CHarLes Foiker, JAMES M. 
GORDON, and Josepn Sparks, Plaintiffs, 
i's. 
Missourt, lowa AND NEBRASKA RAILWAY ComPpANy, CHARLES Mery, 
James S. Fullerton, William Dawson, David B. Cooper, James E. 
Morgan, Defendants. 


The Defendant, The Missouri, lowa and Nebraska Railway Com- 
pany, for itself demurs to the plaintiffs’ petition for the following 
grounds of objection, to wit: 

First. The said petition does not state facts sufficient to constitute 
a cause of action, in this— 


MISSOURI, VS. WILLIAM HILL. 311 


Ist. That by pleading the charter of the Alexandria and Bloom- 
field Railroad Company, approved February 9th, 1857, the petition 
brings to the notice of this court all the provisions of said charter as 
contained in said act entitled An act to incorporate the Alexandria 
and Bloomfield railroad aforesaid, as also all the provisions of an act 
entitled An act to incorporate the North Missouri Railroad Com- 
pany, approved March 3rd, 1851, so far as the same are applicable 
to said Alexandria and Bloomfield Railroad, agreeably to the 10th 
section of the said act incorporating said Alexandria & Bloomfield 
Railroad Co., whereby the county court of Scotland county was 
authorized to make the subscription to the stock of said Alexandria 
& Bloomfield Railroad. 

2d. By pleading the act of the General Assembly of the State of 
Missouri, approved February 19th, 1866, and the action of the Alex- 

andria & Bloomfield Railroad Company thereunder the plain- 
509 tiff shows to the court that the name of said company was 

properly and lawfully changed to and became the Alexandria 
and Nebraska City Railroad Company. 

ord. By pleading the fact of consolidation of the said Alexandria 
and Nebraska City railroad with the lowa Southern Railroad Com- 
pany under the name of the Missouri, lowa and Nebraska Railway 
Company the plaintiffs show that said consolidation was lawfully 
made, and that the Missouri, lowa and Nebraska Railroad Company 
was and is the lawful name of said consolidated company, and that all 
the rights, privileges, and immunities conferred upon the said Alexan- 
dria and Bloomfield Railroad Company by its said charter, includ- 
ing the right of the said county court to subscribe to the capital 
stock thereof, passed to and vested “ Ko vestigo tempore” in the said 
Missouri, lowa, and Nebraska Railway Company. 

4th. It does not state any facts from which it appears that the 
subscription made, as the same is in said petition alleged to have 
been made, by said county court to the capital stock of said Mis- 
souri, Iowa and Nebraska Railway Company was unlawful. 

5th. It does not state any facts showing that the alleged abandon- 
ment of the line of said railroad and the adoption of a new route 
and the locating and constructing the road thereon as the same is 
se. out and pleaded in said petition was without authority of law 
and was or is illegal. 

6th. It does not state any fact to show any interest in the plain- 
tiff which éntitled them to call in question the lawfulness or un- 
lawfulness of the abandonment of said first adopted route and the 

adoption of said last-named route, nor does it state any facts 
510 to show that such change in any manner affects the interest 

of the said plaintiffs or of said county of Scotland injuriously, 
nor that said alleged change of route in any manner affects the law- 
ful character of said subscription, as alleged to have been made. 
2d. Said petition contains no equity entitling the pl’ffs to the relief 
prayed for or to any relief in the premises. 
A. J. BAKER & 
F. T. HUGHES, 

Att’ys for Def'ts. 
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Filed May 26th, 1874. . 
L. DOBBIN, Clerk. 


And afterwards, to wit, on the 2nd day of June, A. D. 1874, at a 
circuit court continued and held at the court-house, in the town of 
Shelbyville, Mo., before Hon. John T. Redd, judge, the following, 
among other, proceedings were had, to wit: 


Judgm’t. 


Levi J. WAGNER &« al. 
v8. 
Cuarces Mety, Tae Missouri, lowa & NepraskKa Rattway Co., & al, 


This cause coming on to be heard upon the amended petition of 
plaintiffs and the demurrer thereto filed by the defendant, The Mis- 
souri, lowa and Nebraska Railway Company, the other defendants 
having failed to answer or demur to the amended petition, it is 
ordered that the material facts stated therein be taken as confessed 
as to such defendants making default; and after argument of the 
legal points involved in the cause and raised by said demurrer; 
and the court being fully advised thereon, it is ordered that 
the demurrer be, and is hereby, overruled; and the defendant 

declining to make further answer, but electing to stand on 
511 the demurrer, it is therefore considered, ordered, and ad- 

judged that the defendant, Charles Mety, be restrained and 
enjoined from delivering to the Missouri, lowa and Nebraska Rail- 
way Company or to any other person or persons for said company 
the bonds of Scotland county described in plaintiffs’ petition or any 
of said bonds; and it is further ordered and adjudged and decreed 
that said Charles Mety produce any and all of said county bonds 
now in his possession before this court on the first day of the May 
term of this court, A. D. 1875, that the same may be cancelled; and 
it is further considered and adjudged and decreed that the defend- 
ant, The Missouri, lowa and Nebraska Railway Company, be re- 
strained and enjoined from recovering from said Charles Mety or 
from any other person or persons acting as agents of said county of 
Scotland the bonds in the petition described or any of said bonds ; 
and it is further considered, adjudged, and decreed that all of the 
bonds in the petition described are void by reason of the want of 
legal authority in the county court of Scotland county to subscribe 
to the capital stock of said Missouri, lowa & Nebraska Railway Com- 
pany and to issue said bonds in payment therefor; and it is there- 
fore ordered, adjudged, and decreed that said Missouri, lowa & Ne- 
braska Railway Company cause all of said bonds in ‘the petition 
described and now in the possession of said company, its servants, 
employees, agents, or attorneys, to be produced before this court on 
the first day of the May term thereof, 1875; and it is further consid- 
ered that the plaintiffs do have and recover of the defendant, The 
Missouri, lowa and Nebraska Railway Company, their costs ‘in this 
suit expended, and that they have thereof their writ of execution, 
the issuing of which is stayed until the November term, 1874. 
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512. ~—- And also on said 2nd day of June, A. D. 1874, the follow- 
ing, among other, proceedings were had, to wit: 


Motion to Set Aside Judgment. 
Levi J. WaGner & al. vs. CHARLES Mety « al. 


Now, on this day, comes the defendant, The Missouri, Iowa and 
Nebraska Railway Company, by its att’y, and files its motion 
praying the court to set aside the judgment and grant a new trial 
in this cause, which, being considered by the court, is overruled. 

Whereupon def't files its bill of exceptions to the ruling of the 
court and asked that it be signed by the court and made a part of 
the record in this case. 

Which said bill is in the words and figures following, to wit: 


Bill of Exceptions. 
Levi J. WAGNER ef al vs. CHARLES Mety & al. 


Be it remembered that the above cause coming on to be heard 
upon the motion of the defendant, The Missouri, lowa and Nebraska 
Railway Company, to set aside the judgment herein, which said 
motion is in the words and figures following: 

“The defendant, The Missouri, fowa and Nebraska Railway Com- 
pany, moves the court to set aside the judgment and decree herein 
and upon a rehearing of said cause to render a judgment sustaining 
the demurrer of this defendant and in favor of this defendant 
against pl’ffs for costs for the following reasons: 

Ist. Because the court erred in deciding that the bonds were void 
for want of authority in the county court to make the subscription 

and issue the bonds. 
513 2nd. The court erred in restraining defendant, Charles 
Mety, from delivering said bonds to this def’t. 

3rd. The court erred in restraining this defendant from issuing 
said bonds. 

4th. The court erred in ordering said bonds to be produced for can- 
cellation. 

5th. The court erred in overruling def’t’s motion to set aside the 
decree. : 

6th. The court erred in deciding the legal questions arising in the 


demurrer. 
A. J. BAKER, 
Att'y for Def’t.” 


The court overruled said motion; to which opinion & decision of 
the court the said defendant excepted, and prays that this his bill of 
exceptions may be seen, signed, sealed, and made a part of the record, 
which is done accordingly. 

JOHN T. REDD, Judge. [sEAt.] 
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STATE OF Missourl, | 
County of Shelby, § 


I, Leonard Dobbin, clerk of the circuit court within and for the 
county aforesaid & State, do hereby certify that the foregoing is a 
full, true, and complete transcript of the record and proceedings had 
in this cause as fully as the same remains of record and on file in 
my office. 

In witness whereof I have hereto set my hand as clerk and the 
seal of said court. : 

Done at office, in Shelbyville, this 26th day of October, A. D. 1874. 

[ SEAL. | L. DOBBIN, 
Clerk of Shelby County Circuit Court, Missouri. 


8§ : 


514 And afterwards, to wit, on the sixteenth day of March, A 
D. 1875, the following proceedings were had in said cause in 
the supreme court of Missouri, at the city of St. Louis, in said State, 
to wit: 
Assignment of Errors Filed 


Levi J. WAGNER et al. Defendants in Error, 
vs. 
CHARLES Mery et al., Plaintiffs in Error. 
Which said assignment of errors is in the words and figures as 
follows, to wit: == 


In Supreme Court of the State of Missouri. March Term, 1875. 


Levi J. WaGner ef al., Plaintiffs, 
Ss. 
CHARLES Mery ef al., Defendants, 


And now come the said and say that in the record and 
proceedings of the court below in the above-entitled cause there is 
manifest error, and for error said defendants assign the following, to 
wit: : 

9. That the judgment was rendered in favor of the plaintiffs on 
demurrer, when it should have been rendered for the defendants. 

10. That said court overruled the motion for a new trial made by 
defendants. 

That said court erred in overruling the demurrer of defendants to 


plaintiffs’ petition. 
A. J. BAKER & 
F. T. HOGHES, — 
Att’ys for Def’ts. 
And now come the plaintiffs, def’ts in error, and, for joinder 
515 in error, say there is no error in the record and proceedings 
of said Shelby county circuit court in said cause, as assigned 
by said def’ts, pl’ffs in error. 
J. G. BLAIR, 


Att'y for PU. e 
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On the back of said assignment of errors appear the following 
endorsements, to wit: 

“No. 335. 57. Levi J. Wagner et al. vs. Charles Mety et al. As- 
signment of error. Filed March 16,1875. J. Thornburgh, el’k.” 


And afterwards, to wit, on the 21st day of January, A. D. 1876, 
the following further proceedings were had in said cause in said 
court, to wit: 


Statement & Brief of Defendants in Error Filed. 
LeEvI J. WAGNER ef al., D. E., vs. Cn ares Mety et al., P. E. 
And afterwards, to wit, on the 22d day of October, A. D. 1877, in 
the supreme court of the State of Missouri, held at Jefferson City, 
said State, the following further proceedings were had in said cause, 
to wit: 
Error to Shelby County Circuit C’t. 


Levi J. WaaGner et al., Def’ts in Error, 
; vs. 
CHARLES Mery ef al., Pl’ffs in Error. 


Now, at this day, come the parties aforesaid, by their respective 
attorneys, and, after argument, herein submit this cause to the court; 
leave to plaintiffs in error to file briefs and abstract of record within 
15 days. : 


And afterwards, to wit, on the 23rd day of October, A. D. 1877, the 
following further proceedings were had in said cause, to wit: 


516 Error to Shelby County Circuit C't. 


Levi J. WaGner et al., Def’ts in Error, 
vs. 


CHARLES Mery et al., Pl’ffs is Error. 


On motion of plaintiffs in error it is ordered that the time hereto- 
fore granted to said plaintiffs in error within which to file abstracts 
of record & briefs be extended to sixty days. 


And afterwards, to wit, on the 24th day of March, A. D. 1879, the 
following further proceedings were had in said cause, to wit: 


Appeal from Shelby County Circuit Court. 


Levi J. WaGNer, Jacop M. Jonnson, CHARLES Fo_Ker, JAMES M, 
Gorpon, and Josern Sparks, Defendants in Error. 
is. 
CHARLES Mery, JAmes S. Futterton, Witt1aAmM Dawson, Davin B. 
Coorer, and JAMes E. Marquis, Plaintiffs in Error. 


Now, at this day, come again the parties aforesaid, by their re- 
spective attorneys, and the court here, being now sufficiently advised 


: 
' 
: 
| 
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of and concerning the premises, do consider and adjudge that the 
judgment aforesaid in form aforesaid by the said Shelby county 
circuit court rendered be in all things affirmed and stand in full 
force and effect; and it is further considered and adjudged by the 
court that the said defendants in error recover against the said plain- 
tiffs in error their costs and charges herein expended, and have 
therefor execution. 
Opin ion Filed. 


517 Which said opinion is in the words and figures as follows, 
to wit: 
Opinion of the Court. 


(Reporter will make statement.) 
Oct. T., 1878. 
Levi J. WAGNER etal., D. E., vs. CHARLES Mery et al., P. E. 
Error to Shelby circuit court. 


Hon. Jno. T. Repp, Judge: 

The Missouri, lowa & Nebraska R. R. Co. were certainly not en- 
titled to the bonds of Scotland county unless upon compliance with 
the terms and conditions imposed in the order of subscription to the 
capital stock of that company. State vs. Co. Court of Daviess Co., 
64 Mo., 30. 

There was no such compliance; this the demurrer to the petition of 
plaintiffs, who are residents & tax-payers of Scotland county, admits. 
The route was changed & the consideration for the subscription & 
the bonds therefor failed. In the Daviess county case, supra, we 
held the county court justices absolved from any duty to issue bonds 
where the conditions of the subscription had not been complied with, 
and by purity of reasoning they should be restrained from issuing 
bonds where such issuance would be without authority in conse- 
quence of a failure on the part of the company to comply with its 
contract; the only right to the bonds was based on compliance; 
when that failed so also did its dependent right. Nor do we doubt 

that plaintiffs, being tax-payers & citizens, are directly inter- 
518 ested in seeing to it that their county officials do not waste 

their substance & encumber their property by taxation to 
meet bonds which the county court, unless restrained, would issue 
without authority of law, and bonds would be issued and delivered 
without such authority where the fundamental condition of the sub- 
scription had not met with at least substantial compliance ; otherwise 
it would prove but a vain and useless formality for the county court 
to impose any conditions precedent to the issuance of bonds. They 
might subscribe for a road in one direction & have to put up with 
one in another built in total defiance of the terms of subscription. 
These considerations make it abundantly evident that plaintiffs had 
both the legal capacity as well as proper grounds for their present 
procedure. Newmeyer vs. Mo. & Miss. R. R. Co., 52 Mo., 80; Hooper 
vs. Ely, 46 Mo., 505. 
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The Missouri, lowa and Nebraska R. R. Co. never had any exist- 
ence until 1870, after which the subscription was made. That com- 
pany was the result of an alleged consolidation of other companies, 
one of which, being chartered in 1857, had the privilege of having 
subscriptions made without a vote first taken. This privilege, how- 
ever, never became a vested right in that company thus chartered, 
because a subscription was neither made to nor accepted by such 
company. St. Joe & Denver City R. R. Co. vs. Buchanan Co. Court, 
39 Mo., 485; Aspinwall vs. Comm’rs of Daviess Co., 22 How., 364; 
Nugent vs. Supervisors, 19 Wal., 241. 

If the subscription to & its acceptance by the company author- 
ized to receive it had occurred anterior to consolidation, occurred 
at a time when the county court could lawfully make such subscrip- 
tion & then consolidation had taken place between the company 

thus clothed with a vested & subsisting right, a widely differ- 
019 ent question would have been presented for our considera- 

tion. As it is, there being no vested right created anterior to 
consolidation of the companies, none, of course, could pass to the 
Missouri, Iowa and Nebraska R. R. Co. in consequence of the con- 
solidation having been effeeted. Harshman vs. Bates Co., 92 U.S., 
569; 3 Cent., L. J., 367. 

This being the case, the subscription having occurred in 1870, 
having been made toa new company, that subscription was governed 
by the provisions of the constitution of 1865 & the law passed in 
pursuance thereof, and could not be legally made without the sane- 
tion of a vote of the people, as required by that law. This matter 
was fully considered by us in the case of the State ex rel. Wilson vs. 
Garroutte, 67 Mo., vol. 7, No. 2 Cent., L. J., p. 29, & the authorities 
bearing upon the question discussed at large. To that opinion we 
still adhere. Doing so, we affirm the judgment of the court below, 
which granted injunctive relief, as prayed, declared the bonds void, 
& ordered their delivery by Mety to the court for the purpose of can- 
cellation. 

Judges Henry & Norton concur; Judges Napton & Hough dissent. 

T. A. Sherwood. 


STaTE OF Missouri, set: 


I, Henry W. Ewing, clerk of the supreme court of the State of 
Missouri, do hereby certify the above & foregoing to be a full, true, 
& complete transcript of the record & proceedings in the foregoing 
entitled cause as fully as the same appears of record and on file in 
my office. 

Given under my hand and the seal of said court, at the city of 
Jefferson, this 7th day of October, 1885. 


[SEAL. ] HENRY W. EWING, Clerk. 
520 Endorsed: Transcript of record in case of Wagner et al. rs. 


Mety ef al. Supreme court of Missouri. Offered in evidence 
in case of Hill vs. Scotland County Oct. 14, 1885. 
Mr. OvERALL: We object on the ground of irrelevancy and im- 
materiality. 


) 
H 
: 
' 
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The Court: We can only go to one point at a time; it will be 
admitted. 


Charles Mety. 


Defendant then called as a witness CHartes Mery, who, being 
duly sworn and examined, testified as follows: 


By Mr. CUNNINGHAM: 


Q. Please state where you reside. 

A. I reside in Memphis, Scotland county, Missouri. 
(). Your first name is Charles? 

A. Charles Mety. 

Q. How long have you resided there? 

A. I have resided there since 1841. 

Q. What is your present age? 

A. I will be 73 years next November. 

Do you remember anything in reference to the delivery of any 
bonds of Scotland county to the “Missouri, Iowa & Nebraska Rail- 
road Company in 1871? 

A. Yes, sir. 

Q. What function did you perform in connection with the de- 
livery ? 

A. I was commissioner for the county in delivering the bonds. 

Q. Were you known as commissioner or by any other title? 

A. I believe commissioner; I am not certain. 

Q. You were appointed by the county court to receive the bonds? 

A. Yes, sir. 

Q. Do you remember when the track of that railway com- 
921 pany was completed to Memphis? 
A. Yes, sir; on the 20th of September, 1871. 

Q. State what you know in reference to the bonds—to the de- 
livery—at that time. 

A. I took the bonds to Warsaw at the request of the county court 
to be delivered to that railway company when the road was finished. 

Q. When did you go to Warsaw? 

A. I went to Warsaw several — before the road was finished. 

Q. Why did you go there’ 

A. Well, an injunction was expected to be served and the county 
court wanted me to go there to avoid the injunction. 

Q. So that you wouldn’t be served with the injunction ? 

A. Yes, sir. 

Q. Did you know of a suit being instituted against it at that 
time? 

A. By hearsay. 

Q. You heard there had been a suit filed against it ? 

A. Yes, sir. 

Q. You wished to avoid the service of process in that case ? 

A. I done it under the direction of the county court. 

Q. When you say the county court, do you mean the court sitting 
as a court, or the members of the court? 
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. The members of the court. 
. Who were the members of the court that told you this? 
. William Dawson and J. B. Cooper. 
. They told you that out of court, I understand you to say? 
Yes, sir. 
Not in court. Did they give you written instructions ? 
They gave me a written request, notifying me when the road 
was finished to deliver the bonds. 
Q. Have you with you that written request ? 
A. Yes, sir. 
022 Q. Will you produce it? (Paper produced.) 
Q. Is that the original? 
A. Yes, sir; that is the original. 
Q. You received this on the date it is dated, September 20th ? 
A. Yes, sir. 


>O>PO>o> 


Mr. CunntnGuam: Shall I read it? 
Mr. Overat_: There is no objection, except the general objec- 
tion. 


Counsel read as follows: 


Written Request of Dawson & Cooper to Chas. Mety. 


“ Mempuis, Mo., September 20, 1871. 
Mr. Chas. Mety, trustee, Kc. 

Dear Sir: The iron is laid on the Missouri, Iowa & Nebraska 
railway to the depot, and the building is up. The company hav- 
ing complied with all the r requirements, you will please deliver 
them the first hundred thousand dollars of the county’s subscrip- 
tion and receive stock for the same. 

Yours, «c., WILLIAM DAWSON, 
D. B. COOPER, 
Justices of the Scotland County Cour 


Mr. Mery: As they propose to give you an indemnifying bond 


you had better accept it. 
D. B. COOPER.” 


(. Did either of those men write the memorandum below ? 

A. Mr. Cooper wrote that: “Mr. Mety: As they propose to give 
you an indemnifying bond, you had better accept it. J. B. 
Cooper.” 

Mr. HuGcues: We object; that is a simple direction of the county 
judges to Mr. Mety. 

The Court: This is only preliminary to something else, I sup- 
pose. 

523 Q. Who wrote the body of this? 
A. McDonaid, I believe. 

Q. The clerk of the court? 

A. Yes, sir. 

Q. He wrote the body of the snithen? 
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A. I think so. 

Q. And these are the signatures of Dawson and Cooper? 

A. Yes, sir. 

Q. You took that over; that induced you to go there; you had 
heard of a suit filed against you and you wanted to av oid the pro- 
cess of that suit? 

A. Yes, sir. 

Q. What was that suit; how long before you went over there had 
you heard of the filing of that suit—how many days? 

A. Well, I didn’t hear just at that time; J don’t know how I 
heard it; perhaps through the parties that wanted me to go. 

(). You started as soon as you heard of it? 

A. Yes, sir. 

Q. And that was what suit—what was the style of that suit? 

A. Wagner and others against the judges of the county court 
and the county treasurer, the railroad company, and myself. 

Q. State whether or not it was the case afterwards carried to 
Shelby county and from there to the supreme court of Missouri. 

A. Yes, sir; the same case. 

Q. You went over, you say,as soon as you heard of that suit hav- 
in been filed ? 

A. Yes, sir. 

(. Several days before the road was finished ? 

A. Yes, sir. 

Q. And what did you carry when you went over there ? 

A. I carried one hundred of the thousand-dollar bonds. 

(). Had you countersigned those bonds then ? 

A. No, sir; countersigned them after delivering them. 

Q. Were you present when those bonds were delivered ? 
524 A. Yes, sir. 
Q. Did you make the delivery ? 

A. Yes, sir. 

Q. When ? 

A. On the 20th of September. 

Q. September of what year? 

A. 1871. 

Q. Where? 

A. The First National Bank, in Warsaw. 

Q. In what part of the building was it? 

A. Well, the actual deliver -y—the countersigning—was in the 
business part of the bank—in the front room. 

Q. Was there any other room in the building? 

A. There was an office back. 

@. A back room? 

A. Yes, sir. 

Q. Did you spend part of your time in the back room ? 

A. Well, I have been in the back room occasionally. : 

Q. W hom did you deliver them to? 

A. I delivered the bonds to Gen. Drake, but the actual receipting 
of the bonds was done by Mr. Zapan, clerk of the bank. 

Q. Who was Zapan ? 
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A. He wasaclerk in the bank. As I countersigned them he 
took them from me—received them. 

Q. What did he do with them? 

A. He folded them up. 

Q. Did he put them away or hand them to somebody else? 

A. I suppose he put them away... 

Q. Where did he put them ? 

A. Well, I don’t know. The table was right in front of the vault, 
and I suppose he put them in the vault. 

Q. Who was present at the time this transaction was going on ? 
A. Well, the bank officers was. 
(. Give their names, please. 

A. Mr. Dodge was. 

Q. What is his first name? © 

A. I don’t know; cashier of the bank. 
525 Q. Was he cashier then, or did he fill some other position? 
A. Cashier. 

Q. Was it James B. Dodge? 

A. I suppose so; he is cashier at present. 

Q. Who else? 

A. Mr. William Hill was about; he didn’t attend to the receiv- 
ing of the bonds, but he was about the room. 

Q. When the delivery occurred ? 

A. He was attending to the bank business. 

Q. Who else was present ? 

A. I don’t recollect anybody; there might have been others 
present. 

Q. State whether Henry Hill was present. 

Mr. HuGues: I object as leading and suggestive. 

A. I can’t tell; there were several coming in and out of the room, 
and I can’t tell now who. 

Q. Was Mr. Hughes present ? 

A. Not that I know of. 

Q. Can you recall the names of any other persons present ? 

A. No, sir; I cannot. 

Q. How long was this negotiation going on? 

A. Well, this was no negotiation ; it was simply the delivery. 

Q. How long a time did you spend in the bank before delivering? 

A. Well, I signed 100 bonds, with my name and date on it, and 
it took perhaps an hour or longer. 

Q. Were there a number of persons about the bank when this 
delivery was made—any other persons there? 

A. Well, I can’t tell; people was coming in and out in the front 
of the bank. 

Q. Do you remember being in the back part uf the building at 
any time? | 

A. No, sir; I do not. 

Q. Did you have any conversation with anybody about the de- 
livering of those bonds? 

A. Well, previous to the delivery I had. 

41—538 
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526 Q. What had you? | 
A. Gen. Drake and Mr. Henry Hill they gave me a bond— 

an indemnifying bond. 

Q. Before you delivered the bonds? 

A. 3 es, sir. 

Q. Where was that transaction ? 

A. That was at the hotel, I think. | 

(). They gave you an indemnifying bond ? 

A. Yes, sir. 

Q. Examine that bond. 

A. Yes,sir; that is the bond. 

Q. Do you know the signature of Henry Hill; have you seen him 
write’? 2 

A. Yes, sir; I have seen Mr. Hill write several times. 

Q. Did you see him write that signature there’ 

A. I can’t recollect now. 

Q. Do you recognize it as his handwriting ? 

A. Yes, sir. 

Q. Have you seen F. M. Drake write? 

A. Oh, yes. 

Q. State whether that is his signature. 

A. Yes, sir; I had occasional letters from hiin. 

Q. Is that the bond which was delivered to you at that time” 
(Paper shown to witness.) 

A. Yes, sir. 

Mr. CuNNINGHAM: I will read it. 

Mr. OverALL: We object. 

Objection overruled. 


Bond was read as follows: 
Bond. (kx. A.) 


We, the undersigned, “ Missouri, lowa and Nebraska Railway 
Company, ” hereby obligate ; and agree and bind ourselves, our heirs 
and assigns, to indemnify Charles Mety, of the county of Scotland, 
State of Missouri, against all damages, costs, expenses, &c., which 
the said Mety, as trustee for the county of Scotland aforesaid to hold 
and deliver certain railroad bonds issued and placed in his hands 

by the county court of said county, may incur by reason of 
527 ~—s certain injunction suits now pending in the Scotland county 

circuit court, or by reason of any petition for injunction 
which may be filed before Judge E. V. Wilson, in Clarke county, 
Missouri, on September 22d, 1871. 

In witness whereof we have hereunto set our hands and seals this 
21st day of September, A. D. 1871. 

MISSOURI, IOWA & NEBRASKA 
RAILWAY CO., : 
By F. M. DRAKE, Pres’t, 
HENRY HILL, Sup’t 0, 0 & N. R. R. 
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Q. State whether you had any conversation in reference to that 
bond before the execution and delivery; and, if so, where that was. 
A. Yes; because I was advised by others as well as the court that 
I should take an indemnifying bond, on account that I might be put 
to costs, anyhow to defend myself, and I got Judge — to write a 
bond out at home, and J brought that with me, but the bond was 
very extensive, you know; it was a very good bond. 
(). Good for whom ? 
A. Good for me. It was protecting me against every possible 


a event, but Gen. Drake thought the bond rather too wide-reaching, 
P and I thought so myself, that the bond was rather—that it covered 

more ground than was necessary, and | told the General to write a 
t bond, or have one written, to cover the case, and I was willing to take 


it; so I don’t know who prepared this bond, but I took it. 
Q. Did you know who Drake was? 
A. You mean Drake, the president of the road ? 
Q. F. M. Drake; yes, sir. 
A. Yes, sir. 
(). Do you know whose handwriting that bond is in ? 
A. No, sir; I do not. 
528 (). Did you see the bond written? 
A. No, sir. 
Q. I understand you tosay it was brought to you ready for execu- 
tion at the hotel ? 
A. I received that bond in Gen. Drake’s room. 
Q. It was brought to you written ? 
; A. Yes, sir. 

Q. Ready to be signed ? 

A. Yes, sir. 

Q. You consented to accept it in Drake’s room ? 

A. Yes, sir. 

QQ. What else’ occurred after that? 

A. Nothing that I recollect; that I can think of now. 

Q. Do you recollect any other conversation that occurred ? 

A. Oh, well, there was a good deal of talk there; everybody was 
talking about the trouble the railroad company had—trouble with 
the hands and the injunction suit pending in Clarke county. 

Q. That was the general subject of conversation ? 

A. The general conversation ; I can’t recollect the details of it. 

‘Q. You think that was the chief subject of conversation ? 


oe 


Objected to. 


A. Well, everybody was talking about it. 

Q. Who gave you these bonds before you went over? 

A. I expect—lI can’t recolleet now, but naturally I would have re- 
ceived them from the county clerk. 

Q. Mr. McDonald? 

A. Yes: but I have no distinct recollection of that now. 

Q. There was no session of the county court, 1 understood you to 
say, at the time? 
A. No, sir. 
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Q. This paper these two men signed was signed by them indi- 
vidually? : 

A. It was sent to me from them. 

Q. Now, did you deliver any more bonds to this company 
529 = after that? 
A. That following December, 1871. 

Q. What occurred at that time? 

A. Well, the railroad company hadn’t completed the road—on 
account of the weather, it was impossible for them to do it in time— 
and the county court passed an order authorizing me to deliver those 
bonds under certain conditions that they should keep the bonds, to 
comply with the conditions of the road. 

Q. Had you been served with process of the suit against Mety 
when the bonds had been delivered ? 

A. Very likely I had. 

@. The record shows? 

A. Yes, sir. 

Mr. Hvuaues: No, sir; the record don’t show; he never was 
served. 

Witness: Oh, I was served; I know that, because I requested 
Gen. Drake to protect me, or to have the case attended to. 


Q. And Gen. Drake agreed to defend you in the case? 

A. Yes, sir; and I believe Mr. Hughes will recollect that. 

Q. Do you remember who defended the case—the lawyers? 

A. Mr. Hughes, I believe; in fact I didn’t know any other lawyer 
in the case; Mr. Baker, perhaps. 

Q. Did Birch & Mackey? 

A..I don’t know. 

Q. Do you remember serving the paper on you? 


Mr. OveRALL: We object; the paper will show for itself. 
The Court: Let him state. 


Witness: I have no existing recollection now, but my impression 
is it was served ; I can’t tell. 
Q. Do you recognize the signatures to this paper? (Paper shown.) 
A. Yes, sir. 
Q. Whose handwriting is that ? 
A. Mr. Hill’s. 
Q. Is there any other signature there besides Hill’s ? 
A. Well, [ don’t know whether that is Gen. Drake’s signa- 
530 ture or not. 
Q. You recognize that as Henry Hill’s signature? 
A. Yes, sir. 
Mr. CunninGuam: I offer this in evidence, the indemnifying bond 
of December, 1871, signed Henry Hill, president of the Iowa & Ne- 
braska Railway Company. | .° 


. 


Q. State whose handwriting the body of that bond is in. 
A. That is Captain McKey’s. 
Q. What is his first name? 


| ae 
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. John M., I believe. 
. What is his occupation? 
. A lawyer. 
. Is he present in court? 
. It is John B., I believe. 

Q. Do you see him in court? 

A. Yes; Isee him. There he is. 

. The gentleman sitting at the foot of the table; that is the man 

that drew that ? 

A. Yes, sir; I believe that is his handwriting. I have forgotten 
his middle name. 

Q. I understand you to say that bond was executed when you de- 
livered the second $100,000? 

A. Yes, sir. 

Q. Where did you deliver the second $100,000? 

A. That was delivered, really, by the court themselves. 

@. Where? 

A. In the county clerk’s office. 

Q. By the members of the court, and not by the court ; they were 
not in session at the time? 

A. Yes; in session. 

Q. They delivered that? 

A. Yes, sir; the bond explains the whole matter. 

Mr. OvERALL: We object to this for the same reason. 

The Court: The objection will be overruled. 


Mr. Cunningham then read the bond in evidence, as follows: 


OPO ye 


531 Bond. (Ex. B.) 
Know all men by these presents that we, the Missouri, lowa and 
Nebraska Railway Company, as principal, and , as sureties, 


are held and firmly bound unto Charles Mety, Esq., trustee of the 
county of Scotland and State of Missouri, in the sum of one hundred 
thousand dollars; to the payment of which, well and truly to be made, 
we bind ourselves, our successors or assigns, administrators or execu- 
tors, our heirs or legal representatives, if defatlt be made, and to the 
extent that such default is made in any or all the conditions follow- 
ing—that is to say: 

The condition of the foregoing obligation is such that whereas the 
honorable county court within and for the county of Scotland and 
State of Missouri theretofore, to wit, at the August term, A. D. 1870, 
thereof, among other things, ordered : 

“And the remaining one hundred thousand dollars of said bonds 
to be delivered to said company when said company sliall have com- 
Ear their said line of railroad from Memphis to the west or north 

ine of said county and the cars are running over the same through 
said county (provided, if said railroad shall be so located as to miss the 
west lineand strike the north line of said county,itshalldoso ata point 
not exceeding four miles east of the northwest corner of said county); 
said railroad shall be so built and the cars so running thereon as afore- 
said within two years from the date of this order.” 
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And whereas—the said court afterwards, to wit, at an adjourned ses- 
sion of the same, held on the 11th day of December, A. D. 1871, among 
other things, it was by said court ordered “that said order of said court 

hereinbefore recited be so far modified as to authorize and direct 
532 Charles Mety, Esq., trustee for said county, nominated and ap- 

pointed in said order of this court, and said Charles Mety, Esq., 
trustee, is hereby authorized, empowered, and directed, upon full com- 
pliance by said Missouri, lowa and Nebraska railway with the terms 
and stipulations hereinafter set forth, to surrender immediately to said 
Missouri, Jowa and Nebraska Railway Company or their duly au- 
thorized agent for that purpose the one hundred thousand dollars 
of the bonds of Scotland county aforesaid provided for and issued 
to said Charles Mety as trustee under and by virtue of the terms of 
the order of this court heretofore made in the premises and’ upon 
the following express conditions—that Is to say: 

“Ist. That the said Charles Mety, trustee, shall, before issuing said 
one hundred thousand dollars of said bonds or any of them, cancel 
and detach from each of said bonds so to be delivered the coupons 
for each of said bonds attached for all interest due or to become due 
hereon on the 3lst day of December, A. D. 1871. 

“2nd. That said Missouri, lowa and Nebraska Railway Company 
shall, by the 3ist day of December, A. D. 1871, complete their said 
railway to the western boundary line of said county of Scotland, 
have the same bridged, tied, the iron laid, and the cars running 
thereon to that point; and, furthermore, if the said Missouri, lowa 
and Nebraska Railway Cormpany shall not have so as aforesaid com- 
pleted their said railroad and the cars running thereon by the 31st 
day of December, A. D. 1871, then and in that case the said Mis- 
souri, lowa and Nebraska railway are to make all necessary needful 
regulations to provide for the payment and discharge of the interest 
then and thereafter accruing upon said one hundred thousand dol- 

lars of bonds so to be issued to them as aforesaid from and 
533 after the Ist day of January, A. D. 1872, and until such time 

thereafter as said railroad shall be so completed and the cars 
so running thereon to the said western boundary line of said county, 
as is provided in said order of this court heretofore made in the 
premises; to the end that in no event shall said county of Scotland 
nor the said Charles Mety, trustee, be or become responsible for in- 
terest on said one hundred thousand dollars of bonds until the said 
railroad shall be so completed and the cars running thereon to the 
said western boundary line of said county of Scotland. 

“3rd. That the said Missouri, Iowa and Nebraska Railway Com- 
pany shall pay or cause to be paid at maturity the interest now due 
or which shall become due on the bonds of said county heretofore 
issued to said Missouri, lowa and Nebraska Railway Company on 
the Slst day of December, A. D. 1871, at the city of New York, and 
shall accept therefor and in discharge thereof the warrant or war- 
rants of this court drawn on the county treasurer of said county, 
payable when and as requisite funds shall be in the treasury of said 
county applicable to the payment of the same, and when said inter- 
est has been so paid and said railroad company shall have received 
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said warrants in payment thereof the coupons for such interest so 
paid off and discharged shall be canceled and returned to the clerk 
of this court, who will receipt for and file the same in his office. 

“4th. And said Missouri, lowa and Nebraska Railway Company 
shall furthermore guarantee, so far as may be necessary, that it will 
a the interests of said county of Scotland and the said Charles 
Mety, Esq,, trustee, as aforesaid, in accordance with the orders of 

this court heretofore made in the premises :” 
534 _.Now, therefore, be it known and understood that if and 

whenever all and singular the terms, stipulations, and condi- 
tions of the said orders of the said county court of Scotland county 
and State of Missouri, and hereinbefore recited and referred to, have 
been fully and completely complied with on the part of said Mis- 
souri, lowa and Nebraska Railway Company according to the tenor 
and spirit hereof, then this obligation shall become void and shall 
be held for naught; but otherwise shall remain in full force and 
virtue in law. 

In witness whereof we have hereunto set our hands and seals, and 
by so doing ratify, approve, and confirm all and singular of the fore- 
going stipulations; and we further certify that at the time of the ex- 
ecution hereof by us as aforesaid the several sheets numbered, re- 
spectively, 1, 2,3,4 in the margin thereof were attached and con- 
nected hereto, forming a single instrument or obligation so by us 
executed. 

Done this — day of December, A. D. 1871. 

MISSOURI, IOWA & NEBRASKA R’Y CO., 


By HENRY HILL, Sup't. [SEAL. } 
IOWA CONTRACTING CO., 

By HENRY HILL, Sup’. SEAL. | 
HENRY HILL. SEAL._ 
FRANCIS M. DRAKE. SEAL. 


Q. Do you know of anything else relative to this matter that you 
have not testified ? 
A. No, sir; I can’t think of anything else. 


Cross-examination by Mr. Huaues: 
539 Q. That is your signature, is it? 

(Paper shown to the witness.) 

A. Yes, sir. 

Mr. HvuGues: I wish to read a question or two taken from a former 
deposition of Mr. Mety in this case. Speaking about some conver- 
sations which took place: “Interrogatory 16. State now if you 
know”—talking about the injunction suit—* state now if you know 
whether the plaintiff, William Hill, was present and heard any of 
these conversations about the threatened injunction and the delivery 
by you of the bonds.” 

Mr. Krum: We object to this manner of examining the witness. 

The Court: Put the question directly. 
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Mr. Huaues: The question is what I read. The answer is, “I 
don’t know of my own personal knowledge; he may have been 
present.” 

Mr. Krum: I object to this mode of interrogating the witness; 
he has not been interrogated in regard to this deposition ; that is a 
brilliant manner of cross-examining the witness. 

The Court: Why not put the direct question and call his atten- 
tion to the deposition heretofore taken ? 

Mr. HuGues: My proposition was to read the question and answer 
to him and ask him if that was as he recollected it. 

Mr. Krum: That is not the proper way to do; you are putting the 
cart before the horse. 


By the Court: 


Q. Was William Hill present? 
A. I don’t know of my own personal knowledge; he may have 
been present and may not; J can’t tell. 


536 The Court: Put the direct question to him, and if he hesi- 
tates you may read what he said and ask him if that is as 
he recollected it. 

Mr. Overat_: He was interrogated about that in the testimony- 
in-chief. 

Mr. Krum: I submit the proper manner of cross-examining the 
witness in reference to the deposition is to inquire as to his recollec- 
tion of the subject-matter concerning which he has testified. 

The Coury: That is what the court has just ruled in regard to it ; 
put the direct question to the witness—was or was not. 

Mr. OverALL: He has been asked that question in the examina- 
tion-in-chief. 

The Court: If you wish to rest there that is the end of it. 


Q. William Hill was at Warsaw when this conversation was had— 
any conversation concerning the injunction suit—was he not? 

A. It would be impossible for me to recollect, there was so much 
general talk, whether he was present or not. 


537 John T. Mackey. 


Defendant next called as a witness Jonn T. Mackey, who, being 
sworn, testified as follows: 


By Mr. Krum: 


Q. Where do you live, Mr. Mackey ? 

A. Now ? 

Q. Yes. 

A. I live at Keokuk, Iowa. 

Q. In the year 1871 where did you live? 

A. I went to Memphis, Missouri, in May, 1871, and lived there 
a eight years. Prior to that time, in 1871, I lived at Keokuk, 
owa, 
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Q. Your occupation is what? 

A. I was an attorney-at-law ; practicing law. 

Q. Prior to that time what was your occupation, Mr. Mackey ? 

A. Well, I was captain in the regular army until the 31st of De- 
cember, 1870, when I resigned. 

Q. Was it then you went to live at Memphis, Scotland county ? 

A. Shortly after that; as soon as the spring opened so that the 
travelling was good. 

Q. Do you remember when the track of the Missouri, Iowa & 
Nebraska railroad was completed to Memphis? 

A. Yes, sir; I remember when it was completed there. 

@. About what time was that? 

A. My recollection is that it was completed about the—that the 
cars were in there for the first time on the afternoon of the 20th of 
September; I think it was after dinner. 

Q. 1871? 

A. 1871, yes. It might not have been after dinner, but it was 
well along in the day. It was completed on that day. 

Q. Do you know anything, Mr. Mackey, in reference to the de- 
livery of the bonds of Scotland county to the railroad company in 
September, 1871 ? 

A. [ think I do, sir. 
538 (. Where did the delivery take place? 
A. At Warsaw, Illinois. 

Q. Do you remember the time of the delivery? 

A. My recollection about it is that a bundle of papers I suppose 
containing bonds was delivered over on the evening of the 20th of 
September, and according to my recollection they were taken out 
again and countersigned in Scotland, but it may have been at differ- 
ent times, although on the same day; I can’t fix that very posi- 
tively in my mind; the bonds were handed over wrapped up in a 
paper, or something I supposed bonds. I neversaw them until they 
were brought in this room. 

Q. Who had the bonds? 

A. Mr. Mety had the bonds. 

(). In what capacity was Mr. Mety acting at that time? 

A. He was trustee, appointed by the court of Scotland county to 
deliver the bonds when the conditions were complied with. 

Q. Where were the bonds delivered ” 

A. In the bank at Warsaw. 

Q. When vou speak of the bank what bank do you mean? 

A. I think there is only — bank there, the First National Bank 
of Warsaw. 

Q. Did you say that the bonds were countersigned in the morn- 
ing? 

A. Well, sir, I can’t say whether it was the morning after, on the 
same day, — at another time. It was done at another time; I can’t 
say now; it may have been the same day or the next morning. 

Q. Do you know, of your own knowledge, where Mr. Mety re- 
ceived the bonds? 
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A. No, sir; Ido not. He had received them and gone away with 
them before I knew. 

Q. Did you go over with him from Memphis to Warsaw? 

A. No, sir. 

(). You met him in Warsaw ? 

A. I met him in Warsaw. 
ABS Q. In what capacity were you acting in Warsaw in connec- 
tion with that matter? 

A. Well, sir, my partner and myself had been acting as attorneys 
for the Missouri, Iowa & Nebraska Railway in that county, and 
on the first train leaving Memphis—I don’t know whether by invi- 
tation or whether just because we considered the official part of it— 
we got on the train and went to Warsaw. 

(). Who was your partner? 

A. Mr. Birch, sitting by vou there; and we went to Warsaw. I 
ean’t recollect whether by instructions of the railroad officers, or 
whether we went on invitation, or whether we just went for the ride, 
or what it was, but I remember having gone; I think, though, at 
the solicitation of the 

Q. Did you know of the institution of the suit of Wagner against 
the railroad ? 

A. Well, I knew of it; I knew that it was in the clerk’s office. 

Q. When did you first learn of it? 

A. I learned of it—I think the suit was filed on the 11th, on 
Monday, and I saw the petition in the hands of the attorneys om the 
other side on the evening before, but I didn’t see the contents of it 
and didn’t read the petitien until long afterwards. 

Q. This suit was filed, you say, on the 11th of September? 

A. Yes, sir. 

Q. Now, upon the occasion of the delivery of the bonds at the 
bank in Warsaw, who were present? 

A. I rather think 


Mr. OverALL: We object unless you know. 


A. Well, my best recollection—it is 14 or 15 years ago, and | 
can’t say I know. es 
Q. What we want is your best recollection in regard to it. 
A. I can’t say I know, but my best recoliection is that Gen. Drake, 
Mr. Mety, Mr. Henry Hill, Mr. Zapan, book-keeper of the 
540 bank, and there were others coming in and going out; I 
don’t know exactly who was present; I think Mr. William 
Hill and Mr. Dodge were there, but I don’t know certainly whether 
they were or not; they might have been, and probably were, in and 
out at times, and might not have been there just at that time. 
Q. You say they were in and out? 
A. Yes, sir. 
Q. In what part of the bank building did this delivery take place? 
A. Well, which delivery do you mean—when the bonds were first 
handed over? 
(). The first delivery of those bonds? 
A. Mr. Mety had the bonds on special deposit in the vault of the 
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bank for safe keeping I think, and when the indemnifying bond was 
made—suited him—he stepped into the bank ~_— with the book- 
keeper or Mr. Dodge, cashier, 1 don’t remember which now, who got 
a package which I supposed contained the bonds, and stepped back 
to the door of the bank office and gave them to Gen. Drake, the 
president of the road; handed the bundle—gave the bundle of 
paper to Gen. Drake. 

Q. Did you know anything of the execution of the bond of in- 
demnity at that time? 

A. I know there was one executed. 

Q. Was that before or after the bond was delivered ? 

A. That was before, sir. 

Q. Was there any conversation between the parties there in regard 
to that bond of indemnity ? 

A. Between what parties ? 

Q. The parties present, whoever they were? 

A. Yes, sir; my recollection is there were two or more bonds 
either written or attempted to be written on the occasion. 1 think 

three bonds were printed—blank bonds. not signed, and some 
541 = one took the third bond over to Mr. Mety, who was at the 

hotel, for his information and instructions in regard to them, 
and then the bond was accepted ; the others were never executed. 

Q. Do you know who drew the bond which was accepted ? 

A. I do not: I don’t remember that. I drew one, but I don’t 
know whether it was accepted or not. I have understood that the 
one Mr. Hughes drew was accepted ; I don’t know, though; I haven’t 
seen it. 

Q. Do you know in whose handwriting this bond is? (Paper 
shown to witness). 

The Court: Is that the one that was executed ? 

Mr. Kkum: Yes, sir. 

A. Yes, sir; that looks like Mr. Hughes’ handwriting. 

Q. Now are you able to recall who was present when this question 
of indemnity was being discussed ? 

A. The question of indemnity ” 

Q. Yes? 

A. No, sir; Iam not altogether. I think that question was dis- 
cussed at the hotel, but I wasn’t present; and when Mr. Mety and 
Gen. Drake came back to the bank office with the bonds then there 
was a— I believe a supplemental discussion on that question, and I 
heard that. 

Q. Well, who was there then ? 

A. Well, if I recollect right, very much the same parties were 
there as before; but I recollect Mr. William Hill was there at that 
time. 

Q. State to the jury what the discussion was—what was said—as 
well as you can recollect. 

A. Mr. Hill says—Mr. Henry Hill says: “ Well, have you got it 
fixed up”—something like that—words to that effect. “ Have you 
got it fixed up or agreed upon "—-sgomething like that; and Mr. 
Mety says, “I suppose it. is fixed up, but I understood that William 
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Hill was to sign the bond ;” and then Mr. Henry Hill said to 
542 him that it was not proper for the bank officers to sign it, 
either individually or in their bank capacity. 

(. I ‘didn’t catch the last part of your answer. 

A. Mr. William Hill repeated that he didn’t think—he said he 
couldn’t sign it, nor Mr. Dodge couldn't sign it, for it wasn’t proper 
for them to sign it in their bank or official capacity. 

Q. That is, this bond of indemnity ? 

That is what I understood. 

Q. Was the paper there before the parties at the time of this dis- 
cussion ? | 

A. I think it was lying on the desk in the bank; it might have 
been in Mr. Mety’s hands; I don’t know. 

Q. Was anything stated at that time by anybody in regard to this 
suit of Wagner? 
A. That was about all we talked about while we were there. 

Q. About Wagner’s suit? 

A. Yes, sir; from the time we got up the hill until the matter was 
consummated ; that is about all we talked about. 


The Court: I can’t hear what you say. 
Witness: I say from the time we arriv ved in the city until we left ; 
that was about all that was talked about. 


Q. Right there, when you arrived at Warsaw, was there anybody 
with you besides your partner? You spoke of “we” having arrived. 
Who did-you include in that designation ? 

A. I think Mr. Mety’s oldest son was with us—George Mety; I 
wouldn’t be positive whether he went over to Warsaw or not. 

Q. When you first arrived at Warsaw did you go immediately to 
the bank ? 

A. No, sir; we went first to the railroad office, a door or two from 
the bank. 

Q. And what did you find—any of these parties there—either Wil- 

liam Hill or Mr. Henry Hill? 
543 A. Mr. Henry Hill and Gen. Drake and the secretary of 
the company were there, and I don’t recollect about seeing 
Mr. William Hill until after—some time afterwards. 

Q. Was Mr. Mety at the railroad office when you first got there ? 

A. No, sir; he was not there; he was at his hotel. 

Q. Did you go from the railroad office to the bank ? 

A. Part of us; I did; I was atonly those two — first, till after 
that was consummated, and then went some place to get something 
to eat, but I can’t tell now where it was. 

Q. W ell, about what time of day was it when you all assembled 
at the bank ? 

A. I can’t fix the hour of the day, sir, but I think it was a little 


after banking hours ; might have been pretty well on towards even- 


ing. 

Q. I understand you to say, according to your recollection, the 
bonds were not countersigned until the next morning ? 

A. Well, that may have been so or they may have been counter- 
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signed later in the evening, but it was at a different time from the 
time they were handed over to Gen. Drake. 

Q. I ask you—the countersigning did take place after this bond of 
indemnity had been executed ? 

A. Oh, yes. 

Q. Now, this last conversation you have spoken of, whereabouts 
in the bank did that occur; are you able to recall 7 

A. No; I don’t suppose I could, with any definite certanity, the 
exact location in the bank. 

The Court: Was it in the bank ? 

A. In the bank, yes; the last conversation was. 

Q. State to the jury whether Mr. William Hill said anything with 
reference to the purpose for which that bond was given. 

A. Mr. William Hill? 

Q. Mr. William Hill, yes? 


544 A. No; I don’t remember anything that he said about 
that. 
®. Sir? 


A. I don’t remember anything that he said about that. 

Q. You say that Mr. Mety said he had expected Mr. William Hill 
would go on the bond ? 

A. No, sir; Mr. Hill said he expected the bank would sign the 
bond by his coming to Warsaw. 

Q. Mr. Mety said that, you mean ? 

A. Yes; Mr. Mety said that and Mr. Hill said, “ No,” it wasn’t 
proper for either he or Mr. Dodge to sign it, either individually or 
in their bank capacity, and some one said, I don’t know whether Mr. 
Hill or who it was, that the bond was good enough for $200,000 
without their signatures ; somebody said that. 

Q. Somebody in the party? 

A. Yes, sir; and I might have said so myself. I thought so. 

Q. Who was Gen Drake; what capacity was he acting in there ? 

A. He was president of the Missouri, lowa & Nebraska Railway 
Company; Francis M. Drake. 

Q. State whether any inquiry was made by anybody upon either 
of the two occasions of which you have spoken in regard to the pur- 
poses of the suit or Wagner? 

A. Yes, sir; something was said on that subject, but I can’t just 
exactly get hold of it now—what it was; somebody in the —, at one 
or the — of the meetings, said they couldn’t see the object of that 
suit when the railroad had complied with its contract and given 
them a good road tothe county and opened it up for emigration, ete., 
why they should resist the delivery of the bonds, and then some- 
body said something to that, but I can’t think what that was. 

Q. Sir? 

A. There was a desultory conversation going on all the time about 

that question and various things were suggested. I can’t re- 
545 member now what was said, but that is substantially the way 
it started. 

Q. As I understand you, the general topic of conversation was in 
regard to this proceeding that Wagner had instituted ? 
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A. Yes, sir. 

(). Against Mety and others? 

A. Yes, sir. Mr. Mety met us shortly after we got into town and 
wanted to know about the Wagner suit. For my part, I hadn’t read 
it. I might have read it or scanned it in the clerk’s office or the cir- 
cuit court clerk’s office, but I hadn’t done so, so I couldn’t give him 
any information; only that it was just simply a suit for an injunction, 
and that the principal ground was on the change of route of the 
road from the route originally established—that is, instead of going 
northwest from Luray it pursued a westerly course, and, it being an 
abandonment of its original plan, was contrary to the orders of the 
county court. 

(). What, if anything, was said in regard to the reason for deliv- 
ering the bonds over at Warsaw rather than at Memphis? 

A. At Warsaw? 

(). Yes; in this talk at the bank was anything said as to the 
reason for delivering the bonds at Warsaw ? 

A. I don’t remember anything said about that, sir, there; but it 
was generally understood. 

Mr. OvERALL: We object to a general understanding and object 
to the gentleman’s leading the witness. 

The Court: What, if anything, was said in regard to going to 
Warsaw to deliver the bonds? 

A. I don’t remember anything was said after we arrived at War- 
saw. 

(). Why did you go to Warsaw instead of stopping at Memphis? 
counsel asks. | 

A. Well, Mr. Mety had gone to Warsaw when I first knew of it 

and taken the bonds with him and they were to be delivered 
546 ~=there, but for the reason of it I did not hear discussed after 
we got to Warsaw, the counsel asked. 

The Court: Well, the counsel asked after you got to Warsaw if 
there was any discussion about it. What was it? 

A. I don’t remember of anything having been said then. 


By Mr. Krum: 


Q. Can you recall whether there was more than one room ir the 
bank ? : 

A. More than one room? 

Q. Yes. 

A. No, sir; there was only one room in the bank, but it was 
divided — a partition, or something like that, into two rooms ; there 
was the bank proper, where the officers did business behind the 
counter, and then the office was divided by a partition extending 
part of the way up, and two doors, 

Q. Was there a separate entrance to the back portion of the bank ? 

A. Yes; a side entrance where customers could visit the bank 
after banking hours, I suppose; around the side way. 
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Cross-examination by Mr. Huaues: 


Q. Mr. Mackey, at what time, do you remember, did the cars leave 
Memphis on the afternoon of the 20th of September, as you state? 

A. No, sir; I can’t fix the hour, Mr. Hughes; I have been study- 
ing about that. 

(). Wasn’t it as late as 3 or 4 o'clock ? 

A. I hardly think so; no, sir; I don’t think it was. 

Q. You remember the track was laid up past the depot on that 
day, do you not? 

A. Yes, sir; that is my recollection; we were down there. 

Q. Do you remember seeing me there? 

A. Yes, sir. 

Q. Do you remember it was after dinner? 

A. No, sir; [can’t even remember that, but I am inclined to think 
it was afternoon, but I am not positive. 

Q. There were quite a number of people there, were there 
o47 = not? 

A. I rather think there were a good many people; I don’t 
remember any one. 

Q. The track had been completed to Memphis, and the people 
were there to see it? 

A. Yes, sir. 

Q. These county judges were there, were they not? 

A. I think they were; [ think Dawson and Cooper were there; I 
don’t remember about Murphy 

Q. Now, then, you say you went on the first train to Warsaw. 
That was the construction train that pulled up to the little depot, 
was it? 

A. I think so. 

Q. That was all the train they had, was it? 

A. That was all the train they had—flat cars. 

Q. That is about 40 miles from Alexandria, on the Mississippi to 
Memphis, Missouri ? 

A. That is what they call it, I believe. 

Q. There never had been any passenger train run on that road— 
in fact, it was just new from Alexandria out? 

A. Oh, ves; just there that summer. 

Q. Just built it from Alexandria out. Now, what time did you 
get to Warsaw? 

A. I can’t tell, Mr. Hughes, what time, but it was in the afternoon 
of that day; it must have been the afternoon; I can’t tell what 
time. 

Q. Were you at Waterloo on the next day when application was 
made to Judge Wilson for a temporary injunction in the Wagner 
case ? 

A. I was at Warsaw—I was at Waterloo, I mean, that day, ora 
day or two afterwards ; I am not certain which. 

Q. Were you at Waterloo, the then county seat of Clarke county, 
Missouri, when the application was made to Judge Wilson there for 
a temporary injunction in this Wagner suit? 
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A. I don’t know whether I was or not; I don’t think I was. 
548 Q. You don’t think you were there at that time? 
A. No, sir. 

Q. Didn’t you say to Mr. Henry Hill and myself a week last 
Saturday, at my office at Keokuk, that you were there? 

A. I was there at that term of court and I was there with you, 
but I can’t remember that it was the day the injunction was served. 

Q. But didn’t you state to us that you went with me over there for 
that purpose, to be there as an attorney in that case ? 

A. Well, that is my recollection of it. 

(). You were attorney in that case, were you not, you and Birch ? 

A. Yes. | 

Q. You said you were there ? 

A. That is my recollection. 

Q. And Mr. Birch was there? 

A. Yes; but I wasn’t very positive about the date then,and I can’t 
remember positively about it now. 

Q. Now, didn’t you say further that you stayed all night in 
Waterloo ? . 

A. I said I thought so. 

Q. You now think so? 

A. I think so yet. 

Q. Didn’t you say also at that time you didn’t think you stayed in 
Warsaw all night at that time? 

A. I don’t think I said that. 

Q. Don’t you remember telling me in my office that you had no 
recollection of staying in Warsaw over night, but you did recollect 
staying in Waterloo over night ? 3 

A. I don’t remember now if I stayed in Warsaw where I did 
stay. ? 

Q. Didn’t you testify when they took your examination in Mem- 
phis that vou got to Warsaw about noon? In this deposition from 
which Judge Krum has read didn’t you testify there that the train 

left Warsaw about noon—got there about noon—and you went 
549 from there to the Adams House and got your dinner? Didn't 

you testify that in your deposition from which Judge Krum 
has been reading? 

A. I think so. 

Q. Now, then, that is not true, is it? 

A. I don’t think that is true. If we got our dinner there we got 
it away after dinner time, and that is my impression now, but it is 
so long ago, and so many things have transpired. I didn’t suppose 
I would ever be a witness in this case, oe my recollection about 
many of these things, as to dates, particularly the hours of the day, 
is very indistinet. 

Q. You said on that occasion, after we had talked to you about 
that, that it all seemed like a dream, and it was possible you were 
not there in Warsaw at all, didn’t you ? 

A. I don’t remember about that. I said this: That if the views 
of Zapan and others were true—that is, that I didn’t take dinner at 
the Adams House that day-—— 
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The Court: It is useless to go further unless we can hear what 
the witness says. 


Wirtyess: I said this: If the recollection of Mr. Zapan and others, 
who were there at the same time, and Mr. Adams among the rest— 
that I didn’t take dinner at the Adams House, and didn’t stay at 
Warsaw that night; that it seemed like a dream to me. I seemed 
to have stayed there, but that I couldn’t tell where I stayed or where 
I took dinner? 

Q. No; it seemed to you that if you took any meal at Warsaw it 
was dinner. 

A. That was my first impression. 

Q. That is what you testified to in this deposition ? 

A. Yes, sir. 

Q. But when I talked to you in my office, as I have stated, 

5090 and said that you were not there at all on that occasion and 

didn’t go to Warsaw, and that the register of the hotel will 

show that you were not there at all, then you — “ It is possible,” using 

your own language, “that the whole thing is a damn lie,” didn’t 
you? 

A. Well,so itis; it may be that the whole thing has been wrought 
upon my mind by conversations subsequent, but my best impres- 
sion and recollection now is that what I state now is the truth. 

Q. Now, your best recollection is it is true? 

A. Yes, sir. 

Q. You have talked with parties and read that deposition over a 
number of times since you have been here, haven't you ? 

A. No, sir; I have not seen the deposition. 

Q. You have talked with counsel ? 

A. Not on that subject I have not. 

Q. About this conversation I had in my office, telling it wasa 
like a dream to you and might all be possible it was a damn Hie, and 
it might be a subsequent impression, and that I said to you that we 
would have to have you come down here and refresh vour memory ; 
that is the occasion of your being here now, isn’t it? 

A. Yes, sir. 

Q. Now, if you went to Warsaw on that construction train it 
didn’t run very fast, did it, at that time; if it left at 2 or 3 o'clock 
it wouldn’t get to Alexandria much before night, would it? 

A. Well, I don’t know, sir, now, how fast it went; probably not 
over 15 miles an hour, I should think. 

Q. Not over what? 

A. Not over 15 miles an hour. 

Q. That would take it two hours and a half? 

A. Yes, sir. 

Q. Now, they had to cross over the river? 

A. Yes, sir. 

Q. And crossing over the river to Warsaw it would be about 
night, wouldn’t it? 

A. Late in the afternoon. 

Q. Now, it would be after banking hours, wouldn’t it? 
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A. Yes, sir. 
551 Q. Now, if you were at Waterloo on the next day, you 
came out in the morning from Warsaw, crossed over to Alex- 
andria, took the construction train, and came out to Kahoka? 

A. Clarke City. 

Q. And went overa mile and a half or two miles to Waterloo, 
didn’t you? 

A. Yes, sir. 

(). So, if you intended to be at the court in Waterloo you would 
have left Warsaw in the morning, come out on the construction 
train, which would run out on the end of the line to work during 
the day, wouldn’t you? 

A. Why, I think that is the only way. 

Q. That would be the ordinary way. Then, of course, if you 
were in Warsaw at all it must have been from about sundown or 
dark, and anywhere from breakfast time or a little after breakfast 
time in the morning; that would have been the only time you 
would have been at Warsaw on the day of the 20th—at Warsaw on 
the night of the 20th and Waterloo on the night of the 21st? 

A. I think possibly, though the train left Waterloo on the 20th. 
I don’t know, it may have left later, but I can’t fix it in my mind 
now. I rather think from the conversations and incidents that 
transpired there that day that it was possibly later or earlier than 
that in the day ; probably right after dinner. 

Q. If you were at Waterloo on the day of the 21st the probabili- 
ties are that you went out in the forenoon or in the morning in 
order to be there at court? 

A. If I was there, yes. 

Q. The time the court opened was about 9 o'clock; isn’t it usually 
in the country 8 or 9 o'clock ? 


A. Yes. 
Q. Then, of course, you left Warsaw before banking hours on that 
morning? 


A. Yes; if we left at that time—if we left on that morning we left 
before banking hours. 
552 Q. Now, if you stayed in Waterloo over night you didn't 
stay in Warsaw over night, did you? 
. Oh, no, no, sir; I can’t remember. 

Q. Because you were only from the 20th to the 21st going and 
coming from Memphis ? 

A. Oh, I don’t know that. The possibilities are that I wasn’t at 
Waterloo and the possibilities are that I wasn’t at Warsaw ; I don’t 
know. 

(). You wouldn’t be positive about either one ? 

A. I wouldn’t be positive as to either one. 

Q. And your impression was until now—your best impression 
has been you stayed in Waterloo over night and didn’t stay in War- 
saw ? 

A. No; I say before my impression was I didn’t stay in Warsaw. 

Q. I say your best impression the other day was you did not ? 

A. I remember distinctly staying in Waterloo one night, but that 
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it was that night or anything of the kind I can’t remember. I re- 
member it by a certain incident, a transaction at Waterloo, and if I 
could get the record there I could identify that. 

Q. Now, let me call your attention to a matter. You had no 
other business at Waterloo on that day except as an attorney in 
this case, had you? 

A. Yes, yes. We had two cases there on a change of venue from 
Stoddard county to Clarke; that ie what 1 was there or we were 
there on; whether it was then that—if we were there that day. | 
‘an’t remember whether it was that particular day we met at 
Waterloo or not, but I remember meeting you there on some occa- 
sion. 

Q. Don’t you remember telling me 

A. I remember, I was going to say—by the way, we came over 

from Waterloo to Clarke City. 
993 (). Let me ask, Do you remember telling me and Mr. Hill 

at my office, as I have stated, that you came back with me; 
you remember distinctly that I came with you from Waterloo over 
to Clarke City the day or afternoon that Judge Wilson had made this 
temporary injunction, didn’t you, and didn’t you tell me this as 
an evidence of your recollection: “ I remember Hughes; one thing 
that calls to recollection, one thing that makes me remember about 
being over to Waterloo and coming back with you over to Kahoka, 
and that was I had a terrible diarrhae,and I think you were a little 
sick and went all over Clarke City to get some whisky and lager 
beer ?” 

A. That is true. 

Q. So we laid on a bench there and then you came from Waterloo 
to : Jarke City with me? 

That is all true, except I can’t remember that that was the day 
th : ‘the restraining order was granted. 

Q. But vou do remember coming with me over to Waterloo ? 

A. I do; yes, sir. 

Q). When ‘we waited for the train to take us to Memphis ; we went 
to Memphis that afternoon, didn’t we? 

A. I did; and I think you did, too. 

Q. Now, you also stated if you stayed all night at Warsaw you 
stayed at the Adams House, didn’t you? 

A. I don’t remember ever staying anywhere else. 

Q. Didn’t you say you never stayed anywhere at Warsaw except 
at the Adams House ? : 

A. Not that I remember of. 

Q. At no time in all those years? In fact that is all the practical 
hotel in Warsaw, isn’t it? 

A. Yes; well, I used to stop with Mr. Griffith when he lived 
there. 

Q. But that was not on this occasion ? 

A. No; long after this. 

Q. Now, didn’t you say further that if the hotel—that if 
554 you stayed there you certainly registered, and if the hotel 
register didn’t show you or Birch were there it would goa 


340 THE COUNTY OF SCOTLAND, IN THE STATE OF 


great ways to convince you that you were not there at all; didn’t 
you say that? 

A. Yes; I said that, and that is true, too, because I know I was in 
the habit of registering. 

Q. I believe on that occasion you furtherremarked that you never 
remembered going to the hotel without you registered, if you got a 
meal or anything ? 

A. That is what I said. 


Mr. OverRALt: Do you object to the identification of this register? 
Mr. Krum: Just take your own course. 


Q. If you went to Warsaw on the afternoon of the 20th, as you 
say, it was the same train that Gen. Drake and myself went on, was 
it not? 

A. I don’t think there was but one train on the road then. 

Q. I believe you testified in your deposition that I was along with 
you on the train then, and you have also stated it was the first train 
that went to Warsaw from Memphis after the track was completed ? 

A. Immediately on the completion of the road. 


Re-examination by Mr. Krum, of counsel for defendant: 


Q. Now, let me understand ; do you mean to say now that nosuch 
occurrence as you have testified to on your examination-in-chief took 
place at Warsaw and that you were not there? 

A. Certainly not. 

Q. Sir? 

A. Certainly not; I do not mean to say that. 

Q. Well, what do you mean to say about this matter? 

A. I mean to say that [ admitted to Mr. Hughes in his 

555 ~— office on consultation about this matter that if the register 

should show me certain facts and these parties should testify 

that I was not there that it would go very far to change my con- 

victions on the subject, but that my present impressions and convic- 

tions were as they are to-day, that I was there and that the trans- 

actions took place, but still I am willing to concede that those im- 

pressions may have been placed on my mind by a misapprehension 
of the circumstances. 

Q. Well, let us have them; what were they? 

A. I don’t know, unless 

Q. What led you to go to Mr. Hughes’ office ? 

A. Sir? 

Q. What led you to go this office in consultation, as you say, about 
this case? 

A. Well, sir, I went to Mr. Hughes’ office on entirely another mat- 
ter. He is attorney for the Wabash, St. Louis & Pacific railroad, 
and I was garnisheeing an employee of the road. and wanted ta get 
his assistance in the matter of making my collection, and while there 
I met Mr. Hill, who had just come from Minneapolis; they were then 
in consultation about what my testimony had been. 

Q. Who broached the subject—you or he? 
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A. Mr. Hughes. 

Q. When was it? 

A. Last Saturday a week ago. I don’t remember the day of the 
month. 

Q. It was understood, wasn’t it, between you that you were to come 
here? 

. He asked me if I would come. 
He asked you if you would come? 
Yes, sir. 
You did come, did you not, at his expense? 
Yes; on a subpoena. 
Your expenses have been paid by Mr. Hill” 
Yes, sir. 
Your deposition in this case has been taken how often ? 
A. Once. 
556 (). That was on file here? 
A. Yes, sir. 

Q. Now, I want to understand this business myself. I want you 
to state now, in so many words, to the jury, whether the answers 
which you gave me upon your examination-in-chief were merely 
manufactured testimony, either by somebody for you or by yourself 
independently, or facts in the case. 

The Court: That is hardly a fair mode of examining or putting 
the question to the witness; it carries an implication with it. 

The Court: From this examination has anything occurred to 
change your recollection of the transaction at the bank? 

A. No, sir; nothing has occurred. I say what I stated to Mr. 
Hughes the other day. 

Mr. Krum: Now, let me ask you this: Do you desire to convey 
to the jury the idea that you have not testified in regard to the facts 
within your knowledge, or that what you stated to Mr. Hughes was 
that if testimony were brought sufficient to overthrow your testimony 
that it would lead to a doubt in your own mind on the subject ? 

A. Yes; it would lead to a doubt in my own mind on those points. 

Q. Well, was there any other idea sought to be conveyed to him 
than that? 


Mr. OveERALL: We object. The question is what he said. 


Q. Well, upon what point did you indicate to him you would have 
a doubt? 

A. Well, my impression, as I swore in my deposition. is that 
shortly after our arriving in Warsaw we went to the Adams House 
and took dinner. Now, that may have been from the custom of 
mine to always go to the Adams House when in Warsaw; but I 
thought so conscientiously, as I think I am sitting here now. 

Q. Now, was it in reference to your going to the hotel to 
557 dinner that you expressed this doubt to Mr. Hughes, or was 
it in reference to the occurrence which you say took place at 

the bank ? 

A. No, sir; the doubt which I thought might arise in my mind 
was in regard to the fact of our taking dinner or our not being at 
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the hotel or not registering there,and the other fact, if so be the tes- 
timony should be that, that I could not have been at Warsaw over- 
night and that I possibly was not there at all, because my recollec- 
tion is just as distinct that we were there overnight as any other 
incidents which I have related ; that is what I meant to say, but it 
is all so long ago, and for 10 years or 12 years or 13 years I hadn’t 
thought anything at all about it. I was on the other side of the 


case. 

().. When was your deposition taken ? 

A. I don’t know, sir; this fall some time. I don’t remember ex- 
actly what date. I think in August, possibly. 

©. You hadn’t had any conversation with Mr. Hughes before the 
deposition was taken ? 

A. No, sir; not on that subject. I had frequently had conversa- 
tions with him. 

(). But since your deposition was taken you had this conversa- 
tion? 

A. Yes; a week ago last Saturday ; after he had read the deposi- 
tion I had the conversation with him. 

Q. Well,do you wish to be understood as saying that no such 
conversation as you have testified to occurred ? 

A. No, sir; I wouldn’t like to be understood that way, for I am 
not satisfied yet but what it did occur, but I said that if the evidence 
should be as was intimated to me it was, then I would have some 
doubt, but I have not heard that evidence and I don’t know, but 
in the present condition of mind the evidence is as I have stated ; 

the occurrences were about substantially as I -have stated ; 
558 they may not be so on some minor, unimportant things, but 

my present best recollection and impression is that, as nearly 
as a man can recollect in 15 years, the transactions were about as I 
have stated, but circumstances might be developed in the evidence, 
and I am told will be, that might shake my judgment somewhat. 

(). Well, have you any doubt in yourown mind that you were in 
Warsaw as you have testified in chief? 

A. No, sir; I don’t have any doubt about it in my own mind. 

Q. Have you any doubt in your own mind that the conversations 
to which you testify took place? 

A. None; no, sir. 


Recross-examination by Mr. Hugues: 
Q. The defendant took your deposition at Memphis, didn’t he ? 


A. Yes, sir. 

Q. And Gen. A. J. Baker, who was here yesterday, appeared to 
cross-examine at the time, didn’t he? 

A. Yes, sir. 

Q. Now, when you were in my office at this time and the matter 
“ame up about your recollection with mine, and others, while you 
said to me there that it seemed like a dream you expected that John 
Baker would cross-examine you at Memphis particularly and in 
that cross-examination would bring to mind a great many things, 


and you regretted that—— 
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Mr. Krum: Are you testifying now ? 

Mr. Huacues: No, sir; and you regretted that I had not been there 
to ask you these questions; didn’t that occur? 

A. Well, I regretted that 1 had not made this explanatory state- 
ment or explained my evidence in the deposition. 

Q. And that you said you rather regretted that I had not been 

there to cross-examine, because it might have suggested 
559 things to your mind and brought your memory home to you, 

but it appeared like a dream; then I said, If we subpcenaed 
you here would you come, obey the subpcena, and come here and 
give your testimony ? and’ you said you would be glad to do so. 

A. Yes; that is a fact. 

(). And thereupon you accepted service of the subpcena and you 
are here for that purpose? 

A. Yes, sir. 

(). Money was advanced to you to bring you here, it being more 
than 100 miles distant? 

A. Yes, sir. 

(). That was all the conversation that occurred between us”? 

A. Yes, sir. 

The Court: Perhaps you gentlemen can admit this fact (I do not 
know that all the jury are familiar with the geography up there): 
This road runs from Alexandria. How was Alexandria from War- 
saw ? 

Witness: Right across the river—the Missouri side of the river. 

Q. This road runs from Alexandria, through Clarke county; Mem- 
phis is further west, so that when a party got to Alexandria he 
could cross the river to Warsaw? 

A. Yes, sir. 

(). Is there any bank at Alexandria? 

A. No, sir. 

(. There is one bank at Warsaw ? 

A. Yes, sir. 

Q. I understand you to say the headquarters of this particular 
road were at Warsaw, across the river, and the bank was there? 

A. Yes, sir. 


At this point the court adjourned until to-morrow. 


560 | OcToBeR 14, 1885. 
The court met pursuant to adjournment and the trial of 
this cause was resumed. 


Mr. CUNNINGHAM: We wish to offer evidence to show that there 
was no election of the qualified voters of Scotland county, resident 
voters or tax-payers of said county, and I presume it will be ad- 
mitted. We offer to prove the bonds do not pretend to recite an 
election. We offer to prove there was no election held in Scotland 
county to ascertain the sense of the tax-payers of said county as to 
any subscription to the capital stock of the Missouri, lowa & Ne- 
braska Railroad Company or of any other company, or to ascertain 
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the sense of the tax-payers of said county as to whether such sub- 
scription could be paid by the issue of county bonds or by taxation, 
or for or against paying such subscription by direct taxation; that 
at no time, at any election ever held in said county of Scotland, 
have a majority of or any of the resident voters of said county of 
Scotland, in the State of Missouri, voted in favor of any subscription 
by said county or by the county court of said county to the capital 
stock of the Missouri, lowa & Nebraska Railroad Company or of any 
other company ; that at no election, whether general or special, ever 
held therein have grds of the qualified voters of said county of Scot- 
land, in the State of Missouri, ever demanded any subscription to 
the stock or any loan of the credit of said county of Scotland to the 
Missouri, lowa & Nebraska Railroad Company or to the Alexandria 
or Bloomfield Railroad Company. 

Mr. Hucues: We object to that as incompetent; it is not contro- 
verted by the replication. 

Mr. CUNNINGHAM: It is admitted that we can prove these facts, to 

save all trouble. 
561 The Court: That will take us back to some of the recent 
rulings in regard to this matter. The pointinvolved in that 
was passed on by the Supreme Court of the United States, wasn’t it? 

Mr. CunniINGHAM: Certainly; 94th United States. I merely de- 
sire to save the point as a part of my pleadings. 

The Court: It is understood that it is offered, objected to and 
overruled, and the facts admitted. 

Mr. CUNNINGHAM: We now propose to read the deposition of 
Henry Hill. 

Mr. Overate: He is present in court. 

Mr. Krum: This is William Hill. We desire to read the deposi- 
tion of the plaintiff in this case as an admission made by him. We 
have the original of one, but can’t find the original of the other. 

Mr. OVERALL: It is printed in the book, and it is not denied. 

Mr. Krum: You consent that we may read this? 

Mr. OverRALL: It is printed in the book. 

The deposition of William Hill was then read from the book re- 
ferred to, certain portions of which were objected to by counsel for 
the plaintiff. 

The second deposition of William Hill, taken February 23, 1880, 
was then read. } 


S. W. Birch. 


Defendant next called as a witness 8. W. Biren, who, being duly 
sworn, testified as follows: 


Mr. Krum: 


Q. Where do you live? 
A. Hannibal, Missouri. 
Q. What is your occupation ? 
A. My occupation now is running a newspaper. 
562 Q. What paper? 
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A. The Hannibal Courier. 

Q. In the month of September, 1871, where did you live? 

A. I lived at Memphis, Scotland county, Missouri. 

Q. Do you know anything of the delivery of the first installment 
of Scotland county bonds by Mr. Mety? 

A. I don’t know about the delivery, except what I heard of it; I 
don’t know of my own personal knowledge of the delivery. 

Q. Did you know anything of the institution of the suit of Wagner 
in Scotland county, to prevent the delivery of those bonds ? 

A. Yes, sir. 

Q. Wagner against Mety and others 

A. Yes, sir; I saw that suit when it was filed; I saw the filing of 
it and read the petition at the time. 

Q. Do you know whether after that suit was filed Mr. Mety went 
to Warsaw ? 

A. Yes, sir; Mr. Mety consulted me about the suit before he went 
to Warsaw. 

Q. On what day did he first confer with you ? 

A. I don’t know, sir; I think a day or two—perhaps the same 
day the suit was filed; I don’t know what day and I don’t know 
what time the suit was filed only by the record that I have seen here. 

Q. Did you go to Warsaw with Mr. Mety? 

A. No, sir; I didn’t go to Warsaw with Mr. Mety; I went there, 
though. 

Q. Did you go up on the same train with him? 

A. No, sir; I think not. 

Q. Did you go there on the same day that he went there ? 

A. I think not, sir; I think he went there before I did; I don’t 
know when he did go. 

Q. Are you able to state how long before you went Mety went? 

A. No, sir; I am not. It might have been the day before: I 

don’t know ; I can’t say—that is, ] don’t know how long it 
563 was befure I went; he went down before I did. I met him 

at the wharf before I went over as we crossed over to the 
other side. 

Q. Who accompanied you to Warsaw? 

A. Mr. Mackey and Mr. Hughes. 

Q. Mr. Mackey is the witness who testified yesterday ? 

A. Yes, sir; Mr. Hughes went along too. 

Q. You say you met Mr. Mety at the wharf? 

A. Yes, sir; at Warsaw, when we crossed on the boat. 

0 WwW ho was with him? 

A. Well, sir, I don’t know; I don’t recollect; my impression is 
his son was with him—that is, C. G 

Q. From the wharf where did you go” 

A. Went up to the Adams House. 

Q. Did Mr. Mety accompany you ? 

A. Yes, sir. 

Q. Did Mr. Mackey accompany you? 

A. Yes, sir. 
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Q. About what time of day was it when you got there? 

A. It was in the evening—along in the evening pretty late; that 
is my impression ; I don’t know what time it was; I can’t recollect 
about that, but it was before dark. 

Q. Did you see the plaintiff in this case, Mr. William Hill, on that 
oceasion ? 

A. Yes, ate. 

Q. W here did you see him? 

A. I saw him in the bank—national bank—First National Bank, 
of Warsaw. 

Q. Did you have any conversation with him ? 

A. Yes, sir; he was introduced to me. 

Q. Did you have any conversation with him in reference to the 
occasion of Mety’s being there ? 

A. Yes, sir. 

Q. State to the jury what the conversation was. 

A. Well, sir, I can’t do it. I will say thismuch, though ; thesub- 
stance of the consultation was—the conversation was in relation to 

why Mety wasthere; what the words were I can’t swear. 
564 Q. You talked about the occasion of Mety’s being there, 
but you can’t give the language used ? 

A. Yes, sir; I can’t give the language at all; I don’t recollect 
now. 

(. Where do you say in Warsaw the conversation took place ? 

A. In his bank; Mr. Mety, at the same time that I was there—it } 
was in the morning at the same time I was there; he was transfer- 
ring the bonds—that is, he was writing on the bonds, sitting at the 
table. 

Q. Countersigning ? 

A. Countersigning ; that is the word I wanted to give. 

Q. Can you state whether anything was said of the bond of indem- 
nity in this conversation ” : 

A. No, sir; 1 think there was nothing said about that; I don't 
think they spoke about the bond of indemnity in Mr. Hill’s pres- 
ence—that is, William Hill; if there was anything said I don’t rec- 
ollect it. 

(). You say you are unable to give the jury what was said between 
Mr. Hill and yourself? 

A. I can’t tell it; I don’t know what the words were; the sub- 
stance, the subject of the conversation, was about Mr. Mety’s coming 
there, and that he came 

The Court: What is that; I can’t hear? 

Witness: And about the suit that was then pending in the Scot- 
land county court and in Waterloo. 

Q. By the w ay, where is Waterloo ? 

A. Waterloo is in Clarke county,6 or 7 miles north of the railroad. 

Q). ogre how far from Warsaw ? . 

E. It is 15 miles they call it to Kahoka; it is 12 to 13 miles to 
Clarke City, and Clarke City is about 6 or 7 miles south of Waterloo ; 
the railroad runs through Clarke City. 
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Q. Are yon able to state whether you told Mr. Hill that; or, 
565 inthefirst place, when you spoke of the suit in Scotland sean, 
what suit did you refer to? 

A. I referred to the suit that was filed there. 

Q. By what plaintiff? 

A. By Levi J. Wagner and others, citizens of Scotland county. 

Q. And against whom ? 

A. Against Charles Mety and the Missouri, lowa & Nebraska Rail- 
road Company; Fullerton and the three county judges; James 38. 
Fullerton was treasurer of the county.at the time. 

Q. Now, are you able to state to the jury whether you told Mr. 
Hill there was such a suit as that pending ? 


Mr. OvERALL: We object; let the witness state what was said. 


A. Well, now, I only can say that that was the subject of conver- 
sation in the bank and what I told him ; the words that I told him I 
“annot possibly tell them now, but it was the subject; it was a sub- 
ject of conversation there in Mr. Hill’s presence in the bank. 
Q. Did you and he talk about it yourselves ? 
A. Yes; we talked about that matter, but what my words were or 
his words were it would be very difficult for me to say now, but in 
1879 I will say, in addition to that, when these depositions were 
taken at Alexandria, I then recollected the conversation better than 
I do now; I took those depositions that were first read here at Alex- 
andria, across from Warsaw on the other side of the river, and I 
a recollected the conversation better then than I do now. 


Q. Was there any other hotel in Warsaw than the Adams 
House” 
566 A. Yes, sir; there was another hotel on thecorner, as you pass 


up the street, on the right hand; I don’t know what they call 
the house; it was kept, as I understood then, by a widow lady, but 
I don’t know what the name of it w: 

Q. Did Mr. Mackey go to the inal, with vou from the hotel ? 

A. In the morning? 

(). Or when you left the Adams House ” 

A. Mr. Mackey was with me when we went to the bank in the 
morning ; before we went back home we went to the bank in the 
morning before the bank was open, and while we were there the bank 
was opened, and Mr. Mackey was with me. 

Q. Did he remain? 

A. He remained: he went with me when we went home—went 
back. 

Q. Are you able to state whether he was present when this con- 
versation was going on? 

A. No, sir; I can’t tell about that; I am not sure. 

®. You don’t remember as to that? 

A. He may have been; he may lave been present; he may have 
been in another part of the bank; I don’t remember ; it was the only 
time I was ever in the bank, and I don’t recollect about the rooms 
in the bank or how they were; it was the only time I was ever in 
that bank. 
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Q. Are you able to tell the jury where it was Mr. Mety was coun- 
tersigning these bonds? 

A. Well, sir, he was sitting at a stand or table, and that is all I 
can tell about it. 

Q. As I understand you, this interview with Mr. Hill took place 
on the morning after you went there? 

A. Yes, sir; after we went there; in the evening after we went 
there; after we were there, while we went to the railroad office, a few 
doors from the bank. 

Q. Where did you and Mr. Mety stay that night? 

A. Well, sir, my impression is that we ate our suppers at 
567 the Adams House, and that we afterwards stayed across at that 
other place; that is my impression; I think we ate our sup- 

pers before we went to the railroad office—at the Adams House. 

Q. Is your recollection distinct as to where you stayed ? 

A. My recollection is very distinct, sir, that it was the first time I 
ever saw Mr. Adams—thie first time I ever ate in that house; [| was 
introduced to Mr. Adams in the bar-room, and we went in to where 
the officers of the railroad, Hill and Drake, were in the other room ; 
we went in there and from there to supper, and from there we went 
to the railroad office up on the street there; and we remained there 
that night. 

Q. That is in Warsaw ? 

A. I mean to do what business we did in the office there that 
night, in the railroad office—until some time in the night; I don’t 
know what time. 

Q. What relation, if any, did you bear toward the railroad at that 
time? 

A. Well, sir, I was acting as an attorney in that matter and in 
other matters that—well, in the first place I commenced as. an at- 
torney in getting the right of way, and then whatever business was 
to be done in the county or at a distance, as far as that matter was 
concerned, I was one of the attorneys. 

Q. Was Mr. Mackey associated with you? 

A. Yes, sir. 

Q. Well, after you finished your business at the railroad office 
where did you go to pass the night? 

A. We went to the hotel—to that house on the other side of the 
street-—where we stayed all night; if we went to the Adams House 
we stayed there; I don’t recollect that as to the Adams House. 

Q. You don’t remember at which hotel you passed the night ? 

A. No, sir; I recollect this, and what makes me think that we 

perhaps stayed at the other place was this, that I think that 
568 is the only time I was over in that house; I have been three 

times at Mr. Adams’ house, including that one, and I know I 
have been in the other house, and my impression is that we stayed 
there that night; I have been three times at Mr. Adams’ house ; I 
can designate the times that I have been there: and what took me 
there if necessary. 

Q. Had you been employed by the railroad company to look after 
this case of Wagner and others against the railroad company ”? 
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A. Yes, sir; I went to Lewis county. 

i And at the instance of what officers of the road did you do 
that? 

A. Well, sir, Mr. Drake, I think, and Mr. Hill. 

Q.. Which Hill? 

A. Why, Henry Hill, and especially Gen. Drake; I consulted 
about it; he was a lawyer himself and we consulted in relation to 
it. 

Mr. Krum (to Mr. Overall): You can take the witness. 

The Witness: I do not wish to volunteer testimony in this thing, 
but there has been some dispute about this bond, and I would like 
to give my interviews about it; that is all I care about it; | am not 
very particular about it—about this indemnifying bond—and that 
is this, Mr. Drake: I want to tel] my story about it anyhow. The 
night we went there Mety had the bond drawn up by Judge Scho- 
filed. That bond we looked over and concluded it was too severe a 
bond, pretty tight and close on the parties that would sign it, and they 
objected to it,and we went into the railroad office and I sat down and 
wrote a bond and Mr. Hughes did the same thing. Mr. Mety was 
sitting over at another table and writing. Whether he was writing 
a bond or notI think he was writing a bond, but I wrote a bond 
and Mr. Hughes wrote a bond, and Mr. Hughes’ bond was accepted 

right there. 
569 Q. Is this the bond which you say Mr. Hughes drew? 
(Paper shown.) 
. Yes, sir; that is the bond written in that office that night. 

Q. Do you know Mr. Hughes’ handwriting ? 

A. Yes, sir; I do. 

(). Is that it? 

A. Yes, sir; thatis Mr. Hughes’ handwriting ; there is no question 
about that, to my mind, and that bond was written on the table 
there, or the counter, or whatever it was, in that railroad office, that 
night. 


> 


Cross-examination by Mr. Huacues: 


Q. What time do you say the track was completed to Memphis? 

A. The time, Mr. Hughes, I can’t tell anything about the date, only 
as I see on the instrument of writing. 

Q. What time of day I mean?” 

A. Oh, I don’t know. 

Q. Did you go down to Warsaw, to Alexandria, on the first train 
that left Memphis after the track was completed ? 

A. I don’t know whether I did or not. 

Q. You don’t know whether you did or not? 

A. No, sir; I don’t; I know I was there, though, when Mr. Mety 
was there. | 

Q. Were you in Memphis when the track was laid up to the depot? 

A. Yes, sir. 

Q. Did you go down on the construction train at the same time? 

A. I went on the construction train; whether it was the first train ~ 
that went down I don’t know. 
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Q. There was no other train on the road, was there, when you 
went down? 

A. This is, I think, the only one. 

Q. Then, if you went down at all, you went down on that train? 


The Court: The jury can’t hear the witness. 


570 Q. Now, do you know whiat time of day we got to Warsaw ? 
A. think late in the evening—before dark—before sun- 
down. 

Q. You think you went to the Adams House and got your supper? 

A. I think so. 

Q. I know you thought you stayed all night, but you couldn’t tell 
certainly ? 

A. No, sir 

(). Haven’t you thought that ? 

A. I haven’t thought that; I never thought about the question 
until it was raised here. 

Q. Hasn’t it been the subject of conversation since? 

A. Yes, sir; we have conversed about it, Mackey and I, and all 
of us, and you too, I believe, with the rest; we have all consulted 
about it; Mr. Mackey and [ and Henry Hill and some others. 

Q. Now, then, you think you went over to the bank ? 

A. I know we went to the bank in the morning. 

(). You say it was towards night that you went to the bank—after 
supper? 

A. No, sir; I didn’t say so. 
| Q. You went to the railroad office after supper ? 

} A. Went to the railroad office after supper. 

Q. There is where you say this indemnity bond.was drawn up ? 
A. No, sir; I didn’t. [say there was only one indemnity bond ; 
wrote an indemnity bond there, but it wasn’t 
Q. I refer to the fact that you said you wrote one? 

A. Yes, | wrote one and you wrote another. 

Q. Then where did you go? 

A. I think we went to that other hotel, though I am not sure 
about that, Mr. Hughes. 

Q. You never stayed at any other hotel than the Adams House in 
your life, did you? 

A. No, sir; but I wasn’t on expenses that night and I had to go 
where they sent me. 

Q. Why didn’t you go with the rest of us? 

A. I don’t know where you went; I may have gone to the Adams 

House; I don’t know about that. 


— 


571 Q. You say you can tell the three times you were at the 
Adams House and the occasions? 
A. Yes, sir. ‘ 


Q. Now tell. 
A. Well, I tell you that is the first time I was ever at the Adams 
House and the next time was Mr. Mackey and I were there for a 
purpose, and Mackey wrote an application as attorney for the road, 
about the time you were appointed general attorney for the road ; 
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we sent in a proposition; we went there that day together, and 
how long we stayed I don’t recollect, and we went from there to 
Keokuk, I think. 

Q. What did he write an application for? 

A. To be appointed attorney, the same time you was appointed 
general attorney of the road. 

@. Now hold on; when was that? 

A. Well, sir, I don’t know. 

Q. That is the second occasion you were there? 

A. Yes, sir; I don’t know when that was. 

Q. You know that is the time, the second oceasion, and the time 
that you went for the purpose of being appointed general attorney 
or something of the road ? 

A. Yes, sir. 

Q. Now, that is the second; now, the third? 

A. The other time I went to meet a man who came from Chi- 
cago. 

Q. About how long after was that? 

A. I don’t know how long; not a great while. 

Q. How long after this first time you were there were you there 
the second time, in your judgment? 

A. I can’t tell; it would be merely a guess if I gave it at all, Mr. 
Hughes. 

Q. Do you think as much as a year ? 

A. It might have been a year or six months or five years; no; it 
wasn’t five years. 

Q. Now,do you remember it was about the time there was an ap- 
pointment of the general attorney of the road ” 

A. No, sir; I recollect that appointment was made after- 

wards. 
O72 Q. You know that I was appointed ? 
A. The appointment was made after you were there; I 
don’t know how long. 

Q. Can you tell anywhere near—a month or six months? 

A. No, sir; I cannot; I would have merely to guess at it. 

(. Now, were you at Waterloo? 

A. Yes, sir. 

Q. At the application for this temporary injunction ? 

A. Yes,sir; you and I were there and stayed all night; we struck 
a boarding-house there; Rufe Anderson was there telling his long 
dirty yarns, you know, and I introduced you to him there that 
night; you recollect that, don’t you ? 

Q. What night was that you stayed all night at Waterloo? _ 

A. I don’t know; it was the night we were there, whatever night 
it was, on that occasion. 

Q. Did you stay there after you got through with the case or be- 
fore? 

A. I stayed after we got through with the case. 

Q. Do you know what time of day we got through with the case? 

A. I do not; I suppose in the afternoon; I think like enough it 
was, though I don’t knuw. I know this, Mr. Hughes, | went down 
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there with Col. Bishop in his buggy; rode to Waterloo with Col. 
Bishop; how you went down I don’t know, unless you went in a 
hack; I went with Col. Bishop; I was acquainted with him in Jef- 
ferson City; the old treasurer of the State. 

Q. How did you get from Warsaw to Waterloo? 

A. We went up to Clarke City on the road. 

(. On the train? 

A. On the construction train; went up the next day. 

Q. How did you go from there? 

A. I told you I went from there with Col. Bishop in his buggy. 

Q. Now, Mr. Birch, don’t you know the construction train came 
out in the morning? 

A. I don’t know any such thing. 
573 Q. On its regular business to go to the end of the line, 
where they were continuing the road? 

A. I don’t know. 

. Don’t you remember that the construction train came up in 
the morning from Warsaw to Waterloo and you walked over from 
there ? 

A. I say Iam sure I did not; I never walked from Kahoka to 
Waterloo in my life. 

Q. Do you know I was on that train coming out that morning? 

A. I suppose you were, but I never walked from Waterloo in my 
life. 

Q. Don’t you know I was on the train, and don’t you know we 
went down; don’t you know we came out that morning’? 

A. Most certainly I think you were; yes. 

Q. Then you think you rode there, and you don’t know how I got 
there? ' 

A. I think you went there; I don’t know how; I don’t recollect; 
I suppose I knew at the time; I know I walked back, and walked 
with you. 

Q. Don’t you know when we got to Waterloo the understanding 
was the first 100,000 of bonds had been delivered the day before ? 

A. Yes. 

Q. And we were consulting & Anderson, attorneys on the 
other side, and we just agreed to suspend the order for two weeks 
until Judge Wilson should hold court at Memphis; we agreed on 
that and he signed an order, which is in record, and that is the end 
of it? 

A. Well, that may have been ; I don’t recollect about that. 

Q. And that there was no argument on the presentation to Judge 
Wilson, only hauding him that paper, and he signed it, as the record 
shows ? 

A. That may be. 

Q. Now, wasn’t that in the forenoon of the day we presented it? 

A. I think not. 
574 Q. You think not? 
A. Most certainly I think not. 
Q. Why would it be in the afternoon ? 
A. The reason I think it was in the afternoon is because I think 
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we didn’t get there until the afternoon; that is the only reason I 
have for it, but I don’t know what time of day it was; I can’t tell. 
Q. That isthe day it was set for hearing, wasn’t it, at Waterloo? 
A. What day? 
Q. The rma for a temporary injunction. 


A. What do vou mean by day? 

Q. How? Hadn’t the attorneys for the county in this Wagner 
suit given notice that on the 2lst day of September, 1871, they 
would apply to Judge Wilson at Waterloo, in Clarke county, for a 
temporary injunction ? 

A. I don’t know, sir; only what the record shows. 

Q. Very well; I say if the record shows that it is true? 

A. I suppose so; yes. 

Q. You were attorney for the road and were to be there, vou say, 
and was there? 

A. Yes. 

Q. Now, isn’tit very probable that you went out as early in the 
moring as you could do to be there that day? 

A. I think likely. 

(. Then don’t you think we came out in the morning and went 
from there; after we got through that we came back and went to 
Memphis that evening? 

A. No, I don’t; from the very fact I was in the bank when it 
was opened ; that is the only time I was ever there in the bank, and 
that is the reason I think it was not until after the bank was opened, 
but I don’t know what time they opened, and that is the reason I 
think we didn’t come out as early as you think, for it don’t take 
them more than au hour to run up to Clarke City and to Kahoka; 
about an hour. 

Q. You were formerly attorney for the road, and then you 
wasn't? 

A. I was attorney for the road, and then I wasn’t; yes; that isa 
fact. 

Q. Well, you wrote this bond and drew the answer in the Wag- 
ner case, in which you declared that the bonds for the sale and de- 
livery to bona fide purchasers was in good faith ? 

A. Did I draw that answer? 

Q. I presume you did; it is in your handwriting and Mackey’s. 

A. Is it in my handwriting? 

Q. Isn’t it, or Mackey’s—but you don’t know which one of you? 

A. I expect we drew that answer, and whatever the answer set 
up we did it—that is, the best we knew how. 

Q. Now, since that time you have become attorney for the county 
in opposition to these bonds? 

A. Yes, sir; but I am not attorney now ; not in this case. 

Q. But you were attorney when this deposition was taken ? 

A. | was attorney when the depositions were taken ; yes—thiat is, 
the first deposition of Mr. Hill. 

Q. You have taken a very great interest in opposition to these 
bonds in the last few years, haven’t you ? 
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A. Yes; I have that. 

Q. You have done your best? 

A. Because I thought the county ought not to pay them. 

Q. And you were one of the principal members of what is called 
the tax-payers’ league up there, were you not? 

A. No, sir; not principal; I was one of them, though. 

Q. And when the collector levied on somne of your property at 
the time to obey the mandamus of this court, to collect the tax 
levied under the mandamus of this court, you replevined your 
property from the officer? 

A. I most certainly did, and that case is pending yet. 
d76 Q. And that case is pending yet” 
A. We propose to beat it, too. 
Q. Pending yet; that is what I supposed ; that is all. 


Mr. Krum: That is our case. 

This was all the evidence offered by defendant. 

Plaintiff here offered an instruction to the court, which the court 
overruled. 


Testimony for the Plaintiff. 
(. H. Mellen. 


Cuarves H. Metien, being recalled on the part of the plaintiff, 
testified as follows: 


Mr. OvERALL: The coupons in this case all matured prior to the 
first day of January, 1880. 

The Court: And this suit was instituted when ? . 

Mr. OVERALL: 1878. 


Q. Under the laws of New York the coupons made payable in 
New York bear 7 per cent. intererst. State whether you have made 
an examination or calculation of the amount due on the coupons in 
this suit and calculated the interest on them from maturity at the 
rate of 7 per cent. per annum. 


The Court: This is the Hill suit ? 
Mr. OverRALL: Yes. 


Witness: Yes. 

Q. Is this your memorandum’? 

A, Yes, sir. 

Q. How much is the total amount due up to the present time on 
the coupons remaining in this suit, calculating the interest at 7 per 
cent. to the date of maturity ? 

A. $46,944. 
577 The Court: Computed up to when? 
A. Up to last night. 
Mr. OverALL: The witness has further calculated interest on each 


set of coupons and bonds purchased from different parties; I will 
ask as to those. 
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Q. How much is due on the coupons detached from the bonds in 
the testimony of Kirk and Toby ? 

A. $27,361.80. 

Q. Of A. B. Stone coupons detached ? 

A. $3,247.80. 

®. Of Secor? 

A. $5,061.60. 

@. Of Gebhart ? 

A. The same. 

Q. Of Hough? 

A. $2,529.20. 

Q. Of Gaylord? 

Q. And yours, Mellen? 

A. $1,582.80; total, $46,944. 

(). Was this paper made by you? 

A. I was assisted by Mr. Hill. 

The Court: Have you gone over the computations yourself? 

A. Yes, sir; I made the interest calculation myself; it was by taking 
the coupons number ones, so many number ones and so many num- 
ber 2’s. 

Q. And the time when they were due, etc. ? 

A. Yes, si’. 

Q. They were all payable in New York, were they ? 

A. Yes, sir. 


_ 


This was all the evidence offered by plaintiff. 

Mr. Cunningham here asked certain declarations of law, which 
were read and refused. 

Said declarations of law are in the words and figures following, to 
wit: 


978 Declarations of Law. 
WituraM Hirt, Plaintiff, 
rs. Nos. 1.53 and 1287. 
ScoTLAND CouNTY, IN THE STATE OF MISSOURI, Consolidated. 
Defendant. 


The court declares the law to be that an act of the General Assem- 
bly of the State of Missouri entitled “An act to amend ‘An act to 
incorporate the Alexandria and Bloomfield Railroad Company,’ 
approved Feb’y 9th, 1857, authorizing said company to change the 
incorporate name; also authorizing said company to extend said 
road from a point at or near Luray, in Clarke county, Missouri, to 
Nebraska City, in Nebraska Territory, by way of or near Rockport, 
in Atchison county, Missouri, and also authorizing said company to 
adopt all or any of the sections of this act, the same to be binding 
on said railroad company,” approved Feb’y 19th, 1566, was and ever 
since has been inoperative, null, and void, because said act was not 
in conformity with, but was repugnant to, the organic or constitu- 
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tional law of the State of Missouri then—i. ¢., Feb’y 19th, 1866—in 
force in the State of Missouri; that said act did not confer upon the 
Alexandria and Bloomfield Railroad Company the right to change 
its corporate name or any of the several rights in said act set forth. 
That the plaintiff herein has not offered competent or sufficient 
evidence that the privileges of the Alexandria and Bloomfield Rail- 
road Company under its charter of Febr’y 9th, 1857, ever lawfully 
passed to or vested in the company designated as the Missouri, lowa 
and Nebraska Railway Company, and that in the absence of such 
evidence of transfer of said privileges there was no power in 
579 the county court of Scotland county, in the State of Missouri, 
to subscribe stock in or issue bonds to the said Missouri, Iowa 
and Nebraska Railway Company without the condition precedent 
of the assent of two-thirds of the qualified voters of such county at 
a general or special election therein held, and it has been admitted 
that no such election was held ; that in the absence of a lawful trans- 
fer of said privileges of said Alexandria and Bloomfield Railroad 
Company to said Missouri, lowa and Nebraska Railway Company 
the county court of Scotland county had no power to estop said Scot- 
land county by any recitals contained in the bonds alleged to have 
been executed by authority of said county court, because the act of 
the General Assembly of the State of Missouri entitled An act to in- 
corporate the Alexandria and Bloomfield Railroad Company, ap- 
proved Feb’y 9th, 1857, under the sole authority of which said bonds 
allege same to have been executed, did not vest said county court 
with power to make bonds to the Missouri, lowa and Nebraska Rail- 
way Company, or to determine whether there had been consolidated 
in said last-named company the Alexandria and Nebraska City 
Railroad Company and the lowa Southern Railway-Company, or to 
determine whether said Alexandria and Nebraska City: Railroad 
Company was formerly the “ Alexandria and Bloomfield Railroad 
Company.” The recitals in said bonds offered in evidence by plain- 
tiff made it the duty of every purchaser of such bonds to enquire 
whether there was legislative authority in the Alexandria and Bloom- 
tield Railroad Company to change its name to that of the Alexan- 
dria and Nebraska City Railroad Company. Every purchaser of such 
bonds was bound to know that the only attempt of the Legislature 
to confer such authority was contained in the unconstitutional and 
void act hereinbefore referred to. Such being the law applicable to 
this case, the jury must find for the defendant. 


580 Wintiram Hite 
vs. 
Scorianp Counry. } 


) Nos. 1153 & 1287. 
Consolidated. 


The court declares the law to be that under the pleadings herein 
plaintiff cannot recover upon any coupon declared upon in the 
second count of his petition unless he has first established aftirma- 
tively to the satisfaction of the jury that such coupon was the act 
and deed of Seotland county, Missouri. It is not sufficient that 
plaintiff may have shown thatthe signatures of the persons pur- 
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porting to have executed the several bonds are those of the presid- 
ing judge of the county court of Scotland county and of the clerk of 
said court, and that said bonds are sealed with the seal of said county 
court. It is encumbered upon plaintiff further to show that the 
county court, by an order upon its records made, empowered said 
persons to execute said bonds; that the county court of Scotland 
county aforesaid had authority to make such order, and that the 
coupons aforesaid were detached from said bonds of the county — 
court aforesaid had authority to make such order. Plaintiff has, 
nevertheless, failed to offer competent evidence of such fact, and the 
jury must find for defendant. 


WILLIAM HILt ‘ ” ‘ 

“er 1 Nos. 1153 & 1287. 

Fag i nl ( Consolidated. 
SCOTLAND COUNTY. 


The court declares the law to be as follows: 


If the jury find from the evidence that the sixth maturing 
coupons from bonds numbered 12, 11, 38, 79, 78, 80, 88, 136, 
081 135, 137, 10, 162, 161, 160, 179, 26, 25, 35, 36, 37, 27, 36, 42, 
39, 40, 140, 46, 45, 44, 71, 56, 57, 139, 141, 138, 85, 104, 105, 
103, 102, 101, 106, 159, 134, 158, 89, 133, 77, 84, 76, as described in 
the 7th, Sth, 9th, 10th, and 11th counts of defendant’s answer, were 
filed in the cases of William Hill against Scotland County, num- 
bered 752; James B. Dodge against Scoiland County, numbered 
700, and C. H. Mellen against Scotland County, numbered 754; 
Manning vs. Scotland County, No. 755, and that said several cou- 
pons were computed and merged in the several judgments in said 
cases rendered in this court on the 25 of September, 1877, and that 
the records of this court show that said term of the United States 
circuit court for the eastern district of Missouri, at which said judg- 
ment of September 25, 1877, were rendered, terminated before April, 
1878, and then no order of this court made, as shown by plaintiff's 
evidence, to have been entered in mandamus proceedings in said 
several causes on the 30 of April, 1878, authorized the withdrawal 
of said several coupons in said several cases, or made it lawful for 
plaintiff in this cause to maintain an action upon either of said cou- 
pons; on the contrary, as to each of such coupons the jury are in- 
structed that plaintiff cannot recover a judgment herein. 


WintraM Hitt, Plaintiff, } 
v8. Nos. 1153 & 1287. 
ScoTLAND CouUNTY, IN THE STATE OF MIssoURI, Consolidated. 
Defendant. 


The court declared the law to be that even though the jury may 
find for the plaintiff upon any of the issues in this case made, 

582 it being conceded that the obligations sued on were not au- 
thorized by the assent of the majority of the tax-payers of 

said county of Scotland or by the assent of a majority of or of two- 
thirds of the qualified voters of said county at any general or spe- 
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cial election therein held, the sole authority for the issue of said 
bonds rests upon the 10th section of the act of General Assembly of 
the State of Missouri, entitled an act to incorporate the Alexandria 
and Bloomfield Railroad Company, approved Feb’y 9th, 1857, which 
section provided that said company should in all things be subject 
to the same restrictions and entitled to the same privileges, rights, 
and immunities which were granted to the North Missouri Railroad 
Company by an act entitled an act to incorporate the North Mis- 
souri Railroad Company, approved March 3lst, 1851, as far as the 
same were applicable to the company created by said act of Feb’y 9, 
1857, said charter power did not authorize the levy of special taxes 
for the payment of county bonds issued solely under said power, 
said law conferring such authority to issue bonds and the general 
laws in force in the State of Missouri on the 9th of February, 1857, 
clearly manifest a legislative intent to limit the payment of such 
bonds to the general county fund, and such limitation must enter 
into any judgment which plaintiff may recover herein. 
' oe ke 8 
WILLIAM ote Plaintiff, ! Nos. 1153 & 1287. 


: 2 f Consolidated. 
ScorLanp County, Defendant. \ 


The court declares the law to be that if at the time or times of 
making purehases of either of the coupons in this suit declared 
upon William Hill, the plaintiff, had actual knowledge of 
583 the pendency of or judgment in case of Levi J. Wagner et 
al. vs. Charles Mety et al., and if the jury so find they are in- 
structed that as to any such coupon purchased by plaintiff, whether 
fur himself or as agent for other persons, no recovery of judgment 
can be herein had. 


WitiiaAM Hitt, Plaintiff, Nos. 1153 & 1287 
vs = ID eye a . 


: | — * Consolidated. 
Scortanp County, Defendant. } 


The court declares the law to be as follows: If the jury find from 
the evidence that during a vacation of the county court of Scotland 
county, Missouri,about the month of July, 1871, the bonds from which 
coupons sued on were detached were executed by William Dawson 
signing his name as presiding justice of said county, and by Sterling 
McDonald signing his name as clerk of said court and affixing the 
seal of said county court to each of said bonds, and that no other 
order for the execution of said bonds had been made by said county 
court, except the order of said court, dated August 9, 1870, offered 
in evidence by plaintiff, then the jury are instructed that there was 
no authority in said officers to insert in said bonds the words reciting 
that the Alexandria.and Nebraska City Railroad Company ‘was 
formerly the Alexandria and Bloomfield Railroad Company, or the 
words reciting that said bonds were issued under and pursuant to 
an order of the county court for subscription to the stock of the Mis- 
souri, lowa and Nebraska Railway Company, as authorized by an 
act of the General Assembly of the State of Missouri, entitled “An act 
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to incorporate the Alexandria and Bloomfield Railroad Company,” 

approved February 9, 1857, and the county, defendant, cannot be 
estopped by said recital from denying that the privileges of 

584 the Alexandria and Bloomfield Railroad Company had vested 
in the Missouri, lowa and Nebraska Railway Company. 


WILLIAM gy Plaintiff, Nos. 1153 & 1287. 


Consolidated. 
ScoTLAND County, Defendant. ( ’ 


The court declares the law to be that if the jury believe from the 
evidence that William Hill, the plaintiff herein, did, before the time 
at which he purchased either of the coupons in this suit involved, 
have actual notice of the pendency of the suit instituted by Levi J. 
Wagner et al. vs. Charles Mety, in the circuit court of Scotland county, 
in the State of Missouri, and thence carried by change of venue io 
Shelby county, Missouri, in the circuit court of which last-named 
county the judgment was rendered, a transcript whereof has been 
offered in evidence by defendant, Scotland County, then the jury are 
instructed that as to each and every coupon in this suit involved which 
said William Hill purchased at any time after having actual notice 
of the pendency of said suit of Wagner et al. vs. Mety et al., plaintiff 
cannot recover a judgment herein, but as — each and every such 
coupon the jury must find for the defendant. 


Endorsed: “ Refused by the court. Filed Oct. 14, 1885. A. P. 
Selby, clerk.” 


585 Mr. Cunninuuam: Since your honor will mark these dec 
larations of law “refused,” I think we can agree that they 
should be taken as refused in the other cases also. 

The Court: Of course, I consider them common to all. 

Mr. CUNNINGHAM: I desire to ask the court either to grant or re- 
fuse these declarations of law, and if your honor refuses so to do I 
desire to except to your ruling. 

The Court: You have the right to except. I will, however, put 
at the head of the instructions “ refused,” and instead of instructing 
the jury as requested by the plaintiff and defendant respectively the 
court will instruct them as follows, and then I substitute for the 
whole of these instructions what | have prepared, and if I have not 
covered the ground as you request then there is error. 

Mr. Cunnincuam: I think the Supreme Court requires we shall 
note all exceptions. 

The Court: You except to this? 

Mr. Cunnincuam:. Yes, to the declaration of law made by the 
court, because it takes from the j jury the right to pass on the mate- 
rial issues of fact presented, and especially takes from the jury the 
right to pass upon the question as to whether William Hill 

The Court: Repeat that. 

Mr. CunNINGHAM: I understand the Supreme Court to say I must 
point out that part of the charge to which I except. 

The Court: Very well, state it. 


Altre cece 


lat 


360 THE COUNTY OF SCOTLAND, IN THE STATE OF 


Mr. Cunntncuam: I except because it takes from the jury the 
right to pass on the question as to whether William Hill, having 
actual notice of the pendency of the suit, would not be precluded 
from recovery in this action. 

The Court: Of course, there is the main strain of the case. 


556 (The court then charged the jury as follows :) 


Charge to the Jury. 


In the Circuit court of the United States for the Eastern District of 
Missouri. September Term, 1885. 


Wa. Hit vs. SCOTLAND Co. 
CHARLES H. MELLEN vs. SCOTLAND Co. 
First NATIONAL BANK OF WARSAW vs. SCOTLAND Co. 


Charge to the jury, October 14th, 1885. 


TREAT, J.: 

GENTLEMEN OF THE Jury: There are three cases submitted to you, 
and they depend essentially upon the same propositions of law. The 
court has reduced to writing the views which must control these 
cases. 

The court declares the law to be that the plaintiff in each case is 
entitled to recover on all sueh obligations sued on, respectively, as 
he has proved were executed and delivered in manner and form as 
stated—that is, duly signed by Dawson, the presiding justice of the 
county court of Scotland county, and Sterling McDonald, clerk of 
said county, and countersigned by Charles Mety, under seal of said 
county. 

Concerning the signatures there seems to be no dispute. There 
are some questions of law connected therewith, which have been 

presented, as to which you need not be troubled. Excep- 
587 tions have been saved by counsel ; but the court instructs you 

that these bonds purport to be signed by Dawson, the presid- 
ing justice, by Sterling McDonald, the clerk, and countersigned by 
Charles Mety. I suppose there is as to said signatures no dispute as 
a matter of fact. Now, producing these bonds, which are negotiable 
in their character, together with the coupons attached, the plaintiffs, 
respectively, will be entitled to recover, unless it has been proved 
that the plaintiff and each of the persons through whom he derived 
title to said obligations had actual notice of the pendency of the suit 
of Levi J. Wagner et al. vs. Mety et al., the record of which has been 
produced in evidence. 

You understand, gentlemen, that there was a suit instituted by 
Lev: J. Wagner and others to test the validity of these bonds, with a 
view of determining whether they were valid or invalid. The re- 
sult of that suit was in favor of the county, to wit, that the bonds 
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were void and should be delivered up to be cancelled; but those 
bonds that were in the hands of bona fide holders for value, they 
knowing nothing about the suit or invalidity of the bonds, would 
not be concluded thereby ; hence, under the rules of law governing 
negotiable paper of this character, though a party may know of the 
infirmity of the paper, if he derives title thereto through a person 
who knows nothing about it, he holds the paper as if valid. In 
other words, if this were not so, and either of you receives negotiable 
paper through an innocent party, and that paper is found invalid 
afterward as between the original parties, you might go back on the 
innocent party to reimburse you, and thus through the ordinary 
course of transfers suits might run indefinitely through a series of 

transactions; but to give sanctity to commercial paper the 
588 law is that if one innocent party in the course of the transac- 

tion holds the paper for value all behind him stand in his 
shoes, and are as if equally innocent parties. I have gone a step 
further than the ruling which was specifically before the supreme 
court. I say that this paper is valid in the hands of a party who re- 
ceived it for value without actual notice of the pendency of the suit 
of Wagner and others, but if he and each intermediate party from 
the first delivery of these bonds and coupons also had notice of such 
suit or other infirmity then no recovery can be had. 

Actual notice that the bonds and warrants were delivered by said 
Mety for the purpose of avoiding a proceeding in equity for the 
cancellation of said bonds and coupons, which contemplated pro- 
ceeding was known to said Mety to be about to be instituted, and 
which was soon thereafter instituted, the same being the case above 
mentioned, would, if said actual notice existed as to the plaintiff 
and each intermediate party, prevent plaintiff’s recovery herein. 

By that is meant simply this, that if actual notice existed, so far 
as all the intermediate parties were concerned in the transfer of this 
paper from one to the other, of the actual pendency of that suit, or 
of a contrivance by Mety, through this indemnity bond to escape the 
injunction, the same rule obtained. 

If the obligations sued on were dul; executed, as above mentioned, 
and delivered by said Mety, and were thereafter purchased for value 
by the plaintiff from persons who had acquired the same for value 
without notice of said suit or of any fraud in the execution and de- 

livery of the same, as above stated, then as to such obligations 
589 the plaintiff is entitled to recover. 

On the other hand, if the plaintiff and each of the persons 
through whom he derived title had actual notice of said Wagner 
suit, or of the delivery of said obligations by Mety to escape said 
suit, known to be about to be instituted, then as to such of said ob- 
ligations there can be no recovery. 

in other words, in order to defeat the plaintiff's rights in this 
case, it is necessary to trace from the original delivery by Mety of 
those bonds through all the various parties in the course of the 
transfers an actual notice of that pending suit or of the fraud men- 
tioned, and in the light of the testimony it seems that there is no 
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need of going any further. One link broken in the chain breaks 
the chain. 

Mr. Cunnincuam: I desire to be understood as formally repeat- 
ing the exceptions which I have heretofore made. 

The Court: That is understood. I will only state, in order that 
the jury may understand this, in a condensed form, that where 
negotiable paper is put upon the open market and a purchaser 
knows nothing of its infirmity and pays value for it, although the 
person from whom he purchases knew there was an infirmity in the 
paper, yet he is not charged with notice of what others knew, and 
if that paper passes through the hands of one or more innocent 
parties, and finally comes back to him, and he doubts the validity 
or infirmity of the paper, he is protected by the innocent parties who 
stand behind him. ‘That is all that means. Otherwise, negotiable 

vaper would be set afloat in the community which might be value- 
na so that nothing remains for you but to find a verdict for the 
plaintiff for the sums stated, unless actual notice, as stated, is 
traced through all the transferees of the paper. This raises 
590 a very important question for the Supreme Court of the 
United States to pass upon in the light of its recent decision 
in the principal case. 

To which charge defendant excepted, because it took from the 
jury the right to pass upon material issues of fact presented, and 
especially to that part of said charge which takes from the jury the 
right to pass upon the question as to whether William Hill, 
having actual knowledge of the pendency of the suit of Wagner 
et al. vs. Meiy et al., would be precluded from recovering in this 
action. 

On the 16th of October, 1885, defendant filed its motion in arrest 
of judgment and for new trial herein. 

Said “ motion in arrest of judgment” is in the words and figures 
following, to wit: 


Motion in Arrest of Judgment. 


In the Cireuit Court of the United States for the Eastern District 
Missouri. Sept. Term, 1885. 


| WILLIAM — Plaintiff, Nos. 1153 & 1287. 


Scor.anp County, Defendant. Consolidated. 


Now comes the defendant, by its counsel, and moves the court to 
arrest the judgment in this cause rendered, for the reasons: 


Ist. Upon the record it is manifest that the judgment is erroneous. 
2nd. Plaintiff's amended and consolidated petition does not etate 
facts sufficient to constitute a cause of action against this defend- 
ant. : 
591 3rd. The judgment exceeds the amount for which, under 
any circumstances, plaintiff could recover judgment. 
4th. In the judgment herein rendered have been merged coupons 
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to the amount of several thousand dollars, which were never filed 
in this cause, but which were filed during the year 1877 in case No. 
762, William Hill vs. Scotland County; No. 753, James B. Dodge vs. 
Scotland County ; No. 754, C. H. Mellen vs. Scotland County, and 
No. 755, Manning vs. Scotland County, in which several cases this 
court, on the 25th of September, 1877, merged said several coupons, 
designated as sixth maturing coupons, into judgments, recorded in 
Record Book H, at pages 29 and 30, at which term of the court, ex- 
piring on the third Monday in March, 1878, all of said several cou- 
pons were duly cancelled upon the face thereof. 
HENRY A. CUNNINGHAM, 
Att'y for Defendant. 


Endorsed : Nos. 1155 & 1287. Wm. Hill vs. Scotland County. De- 
fendant’s motion in arrest of judgment. Filed Oct. 15, 1885. A. P. 
Selby, clerk. Henry A. Cunningham & C. H. Krum, att’ys for de- 
fendant. 


Said motion to set aside the judgment and grant a new trial herein 
is in the words and figures following, to wit: 


Motion to Set Aside Judgment and Grant a New Trial. 


In the Circuit Court of the United States for the Eastern District of 
Missouri. September Term, 1885. 


Wici1aAM Hitt, Plaintiff, ) 
vs. | Nos. 1153 & 1287. 
Tue County or ScoTLAND, IN THE STATE OF { Consolidated. 
Missourt, Defendant. 


592 Now comes the defendant, by its counsel, and moves the 

court to set aside the verdict of the jury and the judgment 
herein rendered and to grant a new trial of this cause for the rea- 
sons— 


ist. The court erred in ordering this case to be tried before the 
same jury, together with the separate cases of First National Bank 
against Scotland County and C. H. Mellen vs. Scotland County, being 
cases Nos. 2456 & 2482. 


2nd. The court erred in admitting, contrary to defendant’s objec- 
tions, illegal evidence offered by plaintiff upon the trial of this cause. 

3rd. The court erred in excluding legal evidence offered by the 
defendant upon the trial of this cause. 


4th. The court erred in charging the jury that it was encumbent 
upon defendant to show that every preceding holder, in addition to 
plaintiff, had actual notice of the pendency of the suit of Wagner 
et al. vs. Mety et al. in order to make available against plaintiff the 
evidence admitted, showing or tending to*show that said plaintiff, 
William Hill, and other persons interested in the prosecution of this 
action had actual notice of the pendency of said suit of Wagner e 
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al. vs. Mety et. al., when said William Hill purchased for himself and 
others coupons in this suit declared upon. 


5th. The court erred upon the trial of this cause in refusing to 
grant the request of defendant for the seven declarations of law 
proffered by defendant and now filed in this cause. 


6th. The verdict of the jury was contrary to the evidence admitted 
upon the trial of this cause. 


7th. The verdict of the jury was contrary to the law in such case 
made and provided. 
593 HENRY A. CUNNINGHAM, 
Att'y for Defendant. 


Endorsed: “ Nos. 1153 & 1287. Consolidated. Wm. Hill vs. Scot- 
land County. Motion of defendant to set aside the judgment and 
grant a new trial herein. Filed Oct. 15th, 1885. A. P. Selby, clerk. 
Henry A. Cunningham & C. H. Krum, for defendant.” 


Which motions were, on the 27th of October, 1885, submitted to 
the court and respectively overruled; to each of which rulings of 
the court the defendant at the time then and there excepted. Where- 
fore defendant prays that this its bill of exceptions be signed and 
sealed by the judge of this court and made part of the record herein, 
which is accordingly done. 

This the 31 day of Oct’r, 1855. 

SAMUEL TREAT. [sgat.] 


Endorsed : “ Nos. 1153 & 1287. Consolidated. Wm. Hill vs. Scot- 
land County. Defendant’s bill of exceptions. Approved. J. H. 
Overall, att’y for pl'ff.” 


594 And afterwards, to wit, on the 5th day of November, A. D. 
1885, the following further proceedings were had in said 
cause, to wit: 


Writ of Error Allowed, Citation Signed, Bond Approved and Filed. 


WituiaM Hirt, Plaintiff, 
vs. 1153 & 1287. 
ScoTLAND County, Defendant. 


Now comes the defendant, by attorney, and presents to the court 
a writ of error to remove this cause to the Supreme Court of the 
United States, and a citation citing and admonishing the said 
plaintiff to be and appear at said Supreme Court on the second 
Monday of October next, the first day of the next term thereof, 
which said writ of error is allowed and said citation signed by the 
judge. 

And thereupon the plaintiff, by attorney, acknowledges service of 
said citation. 
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And the said defendant also presents to the court its bond in the 
penal sum of five hundred dollars, which bond is approved and 
ordered to be filed as part of the record herein. 

Said bond is in the words and figures following, to wit: 


595 ‘Know all men by these presents that we, John Q. Adams, 
Thomas McAlister, and J. D. Skidmere, are held and firmly 

bound unto William Hill, the plaintiff in case Nos. 1153 & 1287, con- 
solidated, Wm. Hill vs. Scotland County, in the full and just sum of 
five hundred dollars, to be paid to the said William Hill, his heirs, 
executors, administrators, or assigns; to which payment, well and 
truly to be made, we bind ourselves, our heirs, executors, and ad- 
ministrators, jointly and severally, by these presents. 

Sealed with our seals and dated this third day of November, in 
the year of our Lord one thousand eight hundred and eighty-five. 

Whereas, lately at the September term, 1885, of the circuit court 
of the United States for the eastern district of Missouri, in a suit de- 
pending in said court between William Hill, plaintiff,and The County 
of Scotland, in the State of Missouri, defendant, a judgment was ren- 
dered against the said County of Scotland; and the said County of 
Scotland, in the State of Missouri, having obtained a writ of error 
of the said court to reverse the judgment in the aforesaid suit, and 
a citation directed to the said William Hill, citing and admonishing 
him to be and appear at a Supreme Court of the United States to 
be holden at Washington the second Monday of October next: 

Now, the condition of the above obligation is such that if thesaid 
County of Scotland, in the State of Missouri, shall prosecute said 
writ of error to effect and answer all damages and costs if it fail to 
make good its said plea, then the above obligation to: be void ; else 
to remain in full force and virtue. 

Sealed and delivered in presence of— 


JOHN Q. ADAMS. SEAL. 
THOMAS McALLISTER. SEAL, 
J. D. SKIDMERE. SEAL. 


Approved by— 
SAMUEL TREAT, Judge. 


[Endorsed :] No-. 1153 & 1287. Con. United States circuit court, 
eastern district of Missouri. William Hill vs. Scotland County. 
Bond. $500.00. , principal ; —— , sureties. Filed 
5th day of Nov. 1885. A. P. Selby, clerk. 


596 Uwyitep States oF AMERICA, 
Eastern District of Missouri, 


I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern district of Missouri, do hereby certify the writing 
hereto attached to be a true transcript of the record, pleadings, ex- 
hibits, and proceedings had in case Nos. 1153 & 1287, consolidated, 
of William Hill, plaintiff, against Scotland County, defendant, as 
fully as the same remain on file and of record in said case in my 
office. 
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In witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office, in the city of St. Louis, in said district, 
this 18th day of December, in the year of our Lord eighteen hun- 
dred and eighty-five. 

[Seal of the United States Circuit Court, Eastern District of Missouri. ] 


A. P. SELBY, 
Clerk of said Court, 
By —— -—, Deputy. 


Endorsed on cover: E. Missouri C.C. U.S. No. 538. The County 
of Scotland, in the. State of Missouri, plaintiff in error, vs. William 
Hill. Filed April 19, 1886. 


IN THE SUPREME COURT OF THE UNITED STATES. 
Oct. Term, 1887. 


THE County oF SCOTLAND, IN THE STATE OF MISSOURI, 
Plaintiff in Error . pee 
. ae : » No. 538. 
WitiiaM Hirt, Defendant in Error. 


In the above-entitled cause the bill of exceptions, as same now 
appears in printed record, at page 344, slows that two depositions 
of William Hill were read in evidence by counsel for Scotland 
county, but the contents of said depositions are not set forth in said 
record, It is, therefore, stipulated and agreed between the respective 
oon herein that copies of such depositions thus read, viz., that of 

‘illiam Hili taken April 19,1879, and filed April 22, 1879, and 
that of William Hill taken February 25d, 1580, and filed Feb’y —, 
1SS0, in said inferior court, if duly certified by the custodian thereof, 
to wit, the clerk of the circuit court of the United States for the east- 
ern district of Missouri, or his successor, the clerk of the cirenit 
court of the United States for the eastern division of the eastern ju- 
dicial district of Missouri, may be filed with the clerk of the Supreme 
Court of the United States and printed as part of the bill of excep- 
tions in said cause. 

IF. T. HUGHES & 
JNO. H. ORME, 
Attorneys for Defendant in Error. 
HENRY A. CUNNINGHAM, 
Attorney for Prainti ff in Error. 


In the Cireuit Court of United States for the Eastern District of 
Missouri. 


WitiramM Hitz, Plaintiff, 
against 


Tue County oF ScoTLaAND or State or Missourt, Deft. 


Depositions of witnesses produced, sworn, and examined before me, 
a notary public, at my office, in the city of Alexandria, county of 
Clarke, and State of Missouri, on this 19th day of April, A. D. 
1579. 


William Hill, being by me first sworn to testify the whoie truth 
touching the matter in controversy, testifies as follows: 


Witriram Hir1, of lawful age, sworn, savs: [ am plaintiff in this 
cause: live in Warsaw, Haneock county, Illinois; lived there 
about thirty years. Warsaw, Ill., ison the apposite side of the river 
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from Alexandria, Clarke county, Missouri, through which town the 
Missouri, lowa & Nebraska railway now runs. I have been engaged 
in the banking business, as president of the First National Bank of 
Warsaw, IIl., since ils organization in 1864. [ was a stockholder in 
the Iowa Railroad Contracting or Construction Company. I was a 
stockholder in said company at the time of its organization. I was 
not present when said company was organized, neither did [ assist in 
organizing it. I do not recollect where its principal place of busi- 
ness was, but think it was at Centerville, lowa, the termination 
of the road. None of the business of said company was done 
through our bank, except they drew their drafts on the treasurer of 
the company in New York and we cashed them. There was no 
meetings of the board or members of said company held in the 
rvoms of the bank. 

Ques. Are you related to Henry Hill? IRPf so, state how. 

(Objected to by pl'ff att’y as incompetent and irrelevant and im- 
material.) 

Ans. Iam a brother to Henry Hill. 

QJues. Where has Henry [ill resided since 1569? 

(Objected to—same reason as above—by pl’ff’s att’ys. 

Ans. He has resided in Warsaw, Illinois. 

Ques. Is he a member of the First National Bank, of which you 
are president ? 

(Objected to same as above.) 

Ans. He is a director in the bank, and has been ever since its 
organization, but has never taken any active part in directing the 
business of the bank. Tle has been railroading and I have been 
banking. 

Ques. Was Henry Hill a stockholder or director in the fowa Con- 
tracting Company ” 

(Objected to as incompetent and irrelevant.) 

It is agreed by and between the att’ys for both plaintiff and def’t 
present that objections to questions and answers in the taking of 
these depositions may be raised before the court without objections 
being noted when questions are asked.—N. T. Cherry, Notary.) 

Ans. I think he was. 

Ques, What office did he hold in said company ? 

Ans. I do not know whether he was supt. of it or not. I do not 
know what office he held in said company. [could not say that he 
held the principal office. The principal office and stockholders of 
said company was In New York, and the principal business of said 
company was done in New York. I could not say whether Henry 
Hill or Gen. Drake was at the head of the company here, but it was 
one of the two men. Henry Hill done most of the business with me. 
My business required my attention all thetime ; [had the general con- 
troland management of the business of the bank. Iam votamember 
of the Missouri, lowa & Nebraska Railway Company and never have 
been, and I have never been astockholder. 1 own eighteen Scotland 
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county bonds issued in aid of Missouri, lowa & Nebraska railroad. I 
cannot state the numbers; I can state one; it is number four. The 
coupons sued on in this suit in which I am interested come from 
these 18 bonds. I do not remember the number of coupons sued 
on that IT am personally interested in nor the number of the bonds, 
but the amount I am personally interested — is over $4,500 dollars, 
not including interest on coupon. I cannot state of whom | bought 
each bond, but the most of them have been purchased in the last 
three vears. The most of them have been bought of Gaylord, of St. 
Louis, Mo., and Tobey & Co., of New York, brokers; from Gaylord 
& Co. bought 15 to 20 thousand: from Tobey & Co. from 30 to 40 
thousand. I do not own all of these bonds now; only own the 
eighteen referred to. I own a few of the coupons which were not 
detached from the bonds | own; I think about nine hundred dol- 
lars; in fact, I only own one-half of the nine hundred, having sold 
half of them to Geo. 8. Knox, of Warsaw, Ill. I bouglit those cou- 
pons within the last 2 years—I think about a vearago. I think I 
purchased them from Gaylord, of St. Louis, above referred to; am 
not certain. I hold the coupons detached from the 18 bonds above 
named and the other coupons—about 450 dollars—I hold in my 
own individual right. 

Ques. What amount did you pay Gaylord & Co. for these bonds ? 

Ans. I paid about $500 for each bond. 

Ques. What did you pay Toby & Co.? 

Ans. I paid them about the same; some few at as low as 45 cts. 
on the dollar. The coupons went with the bonds. I do not know 
that I bought any bonds from any body else. 

Ques. Has the bank dealt in these bonds’? 

Ans. It has; they own some now; have not bought or sold any 
for some time; the bank owns now, I think, 27 bonds, with all cou- 
pons attached or detached that belongs to them. 

The proportion of the coupons sued on belonging to the bank is 
from eleven to 12 thousand dollars. The bank purchased the bonds 
mostly, I think, from Toby & Co., of New York. I do not know 
who the bonds came from to Tobey & Co. Geo. 5S. Knox owns, I 
think, 16 bonds and coupons detached therefrom which are included 
in this suit, amounting to about 43 hundred, in addition to his half 
interest above referred to. 

C. H. Mellon, I think, owns 14 bonds; he has about the same pro- 
portion of coupons sued on, amounting to about $3,500. 

Jas. B. Dodge, I think, owns four bonds, and has about the same 
proportion of coupous sued on, amounting to something like nine 
to ten hundred dollars. 

Thos. B. Hill, of St. Louis, Mo., has four bonds, [ think, and has 
about the same interest with J. B. Dodge. 

Henry Hill has, I think, 16 bonds, and is interested in this suit 
about $4,300. 

Zeno, Secor & Co., of New York, Government contractors, I think, 
own nine bonds; interested in this suit to about $2,500. 

Wim. H. Gebhard, of New York, capitalist ; I think he has about 
nine bonds, and is interested in this suit about same as Secor & Co., 


$2,500. 
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A. B. Stone, of New York, capitalist, has, I think, 5 bonds, and is 
interested in this suit about $1,200. 

These are all the bonds that I represent that I can now remem- 
ber. 

Not having time to complete the taking of these depositions, the 
further taking of same was continued, by agreement, till Monday, 
— 2ist, 187%. 

Monpbay, April 21st, 1879. 

Plaintiff appearing in - rson and by his att’y, F. T. Hughes, and 
the def’ts by their att’y, Sam. T. Burch, proceeded with the deposi- 
tion of Wm. Hill. 


Q. Have you the numbers of the bonds filed in this suit from 
which the coupons sued on were detached ? 

Ans. I have them; they are numbered 4, 10, 11,12, 38,78, 79, 80, 
88, 90, 92, 135, 136, 137, 160, 161, 162, 166. 

The above bonds are my own coupons,amounting to $4,160 of the 
above bonds in this suit. I own $400 in coupons sued on detaclied 
from bonds numbers 53, 55, 128, 129, 130. 

George S. Knox owns bonds numbered G. 25. 26. 27, yt 30), 30, 35, 
37, 44, 45, 46, 71, 165, 167, amounting to 15 coupons, 34.080 : these 
extra coupons detached from other bonds numbered 52, 44, & 4 

First National Bank owns bonds numbered 57, 63, 64, 65, 66, 
68, 69, 70, 75, $1, 82, 85, 93, 97, 98, 138, 139, 140, 141, 142, 178, 179, 
187, 188, 189, -90: coupons sued on unounting $11,200. 

Ques. Can you tell when the bonds sued on were delivered. 

Ans. I ean’t tell. I find the bond I now have, number 4, was 
dated Septensber 12, 1870, and purports to have been delivered by 
C harles Mety 20th di ay of Se pte un ber, S71. 

It is agreed by the attorneys for pl’ff & deft that the whole num- 
ber of honde (200) were date d’ Se ptember 12, 1870. 

Charles H. Mellon owns bonds numbered 16, 17, 18, 39, 40, 56, 
101, 102, 103, 104, 105, 106. 

Coupons in suit detached from the bonds amount to $1,440. 

Jas. B. Dodge owns bonds numbered 173, 174, 175, 176; coupons 
in suit amount to $1,920. 

Thos. B. Hill owns bonds numbered 32, 33, 34, 153, 154, 155, 156, 
157. 

Coupons in suit amounting to $1,280. 

Henry Hill owns bonds numbered 5, 31,76, 77, 84, 89, 133, 134, 
158, 159, 164, 165,177. 

Coupons in suit amounting — $3,860. 

Zeno, Secor & Co., New York, own bonds numbered 7, 8, 9, 99, 
191, 192, 193, 194, 195. 

Coupons in this suit amounting — $2,880.00. 

Wm. H. Gebheard, New York, owns bonds numbered 13, 14, 15, 
100, 196, 197, 198, 199, 200. 

Coupons sued on amounting — $2,880. 

A. B. Stone, New York, owns bonds numbered 2, 3, 145, 146, 147, 
186. 

Coupons sued on amounting to $1,840. 
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The coupons belonging to Stone, Gebheard, & Secor were sent to 
me for collection by them is the reason why I suppose they own 
them. 

[ cannot give now the numbers of the bonds purchased of Gay- 
lord & Co., but could by referring to my books at the bank in War- 
saw. I havea record thereof in the bank of time purehased and 
who from. I cannot give a day or date of the purchase of any of 
them. All the bonds that I have given numbers of, except those 
owned by Secor, Gebheard, & Stone, I purchased them individually 
within the last 3 years, as near as I can remember, and they are 
now in my possession. I can fix the dates of the purchase of them 
in this way: I bought them all after Judge Dillon’s decision in the 
case of Thomas against Scotland County on coupons of same series 
of bonds as these and before the decision of the Supreme Court of 
United States in the same case. I am not certain that 1 bought 
all fron Toby & Co. & Gaylord & Co.; think [ bought some from 
parties In Cleveland, Ohio, but Ido not remember the names. I 
do not think IT bought of any other parties that — now remember. 
I cannot say what I paid for all the bonds; I bought them with 
other bonds and usually counted them worth about 50cts. [donot 
know the number of the bonds in which-coupons are sued on in this 
suit except the parties given heretofore. I bought them all, but I 
knew where they were going at the time I bought them. 

Ques. At the time of the purchase of the bonds represented in 
this suit was you aware or did you know that there had been a suit 
begun in the Scotland county circuit court by L. J. Wagoner and 
others against The Missouri, lowa & Nebraska Railway Company, 
Charles Mety & others to restrain Charles Mety from delivering the 
bonds to the Missouri, lowa & Nebraska Railway Company and the 
said company from receiving the same? 

Ans. I did not know of such suit. 

Ques. Did not Henry Hill tell you that there was such a suit 
pending in Shelby county circuit court, taken by change of venue 
from Scotland county, and taken from the Shelby circuit court to 
the supreme court of the State of Missouri and was there pending 
at the time of the purchase of these bonds ? 

Ans. I have no recollection of his ever saying anything to me 
about it. My first knowledge of that suit was when I met Mr. 
Baker at Glenwood, Mo., in the early part of the spring or late in 
the winter Just past or 1879. 

Q. I will ask vou if you had not made inquiry regarding suits 
pending about these bonds before vou purchased them ? 

Ans. Nothing further than the case pending in the United States 
court. 

Ques. Did you hear, before you purchased the bonds from which 
the coupons in this suit are detached, of an application for injunc- 
ticn to Judge Nelson, at chambers, in Monticello, Lewis county, 
Missouri, to restrain Charles Mety, trustee, of Scotland county, from 
delivering the Scotland county bonds to the Missouri, lowa & Ne- 
braska Railway Co.? 

Ans. I think I heard of such an application for an injunction 
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suit; I do not remember who told me. I do not think I talked to 
the att’vs of the Missouri, lowa & Nebraska railway about it. My 
recollection is that the application was refused by the court, and I 
supposed that was the end of it, and never knew any difference till 
the conversation with Baker referred to above. 

Ques. Have you not talked with Henry Hill frequently about this 
suit pending? 

Ans. I have no recollection of talking to anybody about it; do 
not recollect how I heard it. 

Ques. State whether or not you did not hear in connection that a 
suit was filed by injunction in the circuit court of Scotland — about 
the same time by the same time for the purpose of restraining Mety, 
trustee, from delivering the bonds. 

Ans. I have no recollection of hearing of that case. 

Ques. Did you know or had you heard from any person or other- 
wise before the purchase of these bonds, from which the coupons are 
detached, in controversy in this suit, that on the 11th day of Sep- 
temb -r, 1871, that Levi J. Wagoner and other citizens and tax-payers 
of Scotland Co., Missouri, as plaintiffs, instituted a suit or proceeding 
in the circuit court of Scotland county, Missouri, against Chas. Mety, 
in whose hands the bonds and coupons had been placed; William 
Dawson, David b. Cooper, and James E. Marquis, justices of the 
county court of said Scotland county; James 8. Fullerton, and the 
Missouri, lowa & Nebraska Railway Company, as defendants; the 
object of said suit or proceeding was to enjoin and restrain said 
Charles Mety from delivering said bonds and coupons to said Mis 
souri, lowa & Nebraska Railway Company, to prevent the sale and 
delivery of said bonds to outside parties, to have said bonds declared 
null and void, and to have the same delivered into court and can- 
celed and destroved ? 

Ans. I will say that at the time I bought these bonds I did not 
know of such a suit. If I had ever heard of it [ had forgotten it. I 
do not now recollect that I had ever heard of the suit referred to 
until [ was told by Mr. Baker, as before stated. I never heard of 
such a suit pending in the Sheiby county circuit court. I never 
heard of such a case pending in the supreme court of the State until 
I heard it from Baker, as before stated. Ido not remember whether 
I was present in the bank at the time the first hundred thousand 
dollars of Scotland county bonds was delivered to the railway com- 
pany by Chas. Mety. I have no recollection of it. Isaw Chas. Mety 
over in Warsaw about the time, I suppose, these bonds were deliv- 
ered. I do not know that any one ever told me what his business 
was at that time. I do not remember of Henry Hill ever telling me 
anything about Mety’s business at Warsaw at that time. I know 
Mety stayed there one night. I do not think he stayed a week. I 
do not remember who told me. I presume I knew — he was 
there for at the time. I lo not know who told me or whether I was 
told by anybody. I do not know as a fact that the bonds were de- 
livered by Mety in the bank or that they ever were in the bank on 
or about that time. If that was a fact and the bonds were in the 
bank I presume I knew it at that time. 
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Ques. Did you know or did you not know that Mr. Mety was in 
Warsaw at that time or about the 21st day of September, 1871, to 
avoid the service of an injunction or other suit to restrain him from 
turning over the Scotland county bonds to the Missouri, lowa & 
Nebraska Railway Company ? 

Ans. I do not know that he was there for that purpose. I do not 
know now and I do not know that I knew then. 

Ques. State In what capacity has Henry Hill been acting in the 
Missouri, lowa & Nebraska railway since it was constructed to 
Memphis. 

Ans. He has been acting as sup’t since the construction of the 
road to Memphis in Sept. 2lst, 1871, think. The road was operated 
by the construction Co. for a time. My impression is that he has 
been sup’t of the business of the road most of the time and has lived 
in Warsaw, but is now living in Keokuk, lowa. I have been on 
familiarterms with Henry Hill all the time. I do not think I have 
been in Memphis, Missouri, not exceeding a half dozen times since 
1871. James Fitshenry has been treasurer of the road and has lived 
until recently at Alexandria, Mo., and Warsaw, [il | have known 
him. John Nolker lives in Warsaw, Ill; is a member of the com- 
pany; am well acquainted with bim. Geo. S. Knox lives in War- 
saw, Was a member of the company two or three years ago, and may 
be a member yet, but I do not think he is. I do not think C. H. 
Mellem, the First National Bank, Geblheard, Stone, are now or ever 
bave been members of the railway Co. 


Cross-examined: 


Ques. Did yeu buy these bonds in good faith before their ma- 
turity, believing you were getting a good title tothem and that they 
were legal and valid obligations of Scotland county, without any 
knowledge or information upon your part that any suit was then 
pending in any State court of Missouri to cancel said bonds or en- 
join their delivery, or to otherwise declare them illegal and void? 

Ans. I did. I purchased them for cash in the market, paying 
for them their market value at the time and in the ordinary course 


of business. 
WM. HILL. 


Subscribed and sworn to before me this 21st day of April, 1879. 
[ SEAL. ] N. ‘Tr. CHERRY, 

Notary Public. 

STATE OF Missourt, } 
County of Clarke, | 
I, N. T. Cherry, a notary public within and for the county afore- 
said, duly commissioned, do certify that, in pursuance of an agree- 
ment by the att’ys of both plaintiff and defendant, came before ine, 
at my office, in town of Alexandria, in the county & State aforesaid, 
William Hiil, who was by me sworn to testify the whole truth of 
his knowledge touching the matter in controversy aforesaid; that 
he was examined and his examination reduced to writing and sub- 
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scribed by him in my presence on the 21st day of April,.1879, and 
his deposition is herewith returned. 

And | hereby certify that William Hill is a resident of the county 
of Hancock and State of Illinois. 

Given at Alexandria, in the county of Clarke & State of Missouri, 
this — day of April, A. D. 1879. 

[SEAL. ] N. T. CHERRY, 
Notary Public. 


Commissioned for a term ending March 12th, 1882. 


Unirep States OF AMERICA, ; 
,. 7 . . i - . . . . . . . 88 bs 
Eastern Division of the Eastern Judicial District of Missouri, { 


I, A. P. Selby, clerk of the circuit court of the United States in 
and for the eastern division of the eastern judicial district of Mis- 
sourl, do hereby certify the writing hereto attached to be a true 
copy of deposition of William Hill, taken April 19, 1879, and filed 
April 22, 1879, in my office, in case No-. 1153 & 1287, of William 
Hill, plaintiff, against Scotland County, defendant, as fully as the 
sume remains on file and of record in said case In ny office. 

In witness whereof | hereunto subscribe mv name and affix the 
seal of said court, at office, in the city of St. Louis, in the eastern 
division of said district, this LOth day of December, in the year of 
our Lord eighteen hundred and eighty-seven. 


Seal of the United States Cireuit Court, Eastern Division of the ) 
Eastern Judicial District of Missouri. ; 


A. P. SELBY, 
Clerk of said Court. 


[ Endorsed :] No-. 1153 & 1287. Uniited States circuit court, east- 
ern division of the eastern judicial district of Missouri; William 
Hill against Scotland County. Duly certified copy of deposition of 
William Hill in the above-entitled cause. 


iv the Circuit Court of the U.S. for the Eastern District of 
Missouri, at St. Louis. 


Wa. Hit 
3 + 1287 


Us 


SCOTLAND Co. j 


It is agreed that the deposition of Wm. Hill & Jas. B. Dodge may 
be taken before Geo. F. Hilton, notary public, at the office of Ik: ager- 
man, MeCrary & Hagerman, in the city of Keokuk, Iowa, to com- 
mence Feb. 23 & continue till ended, and be usel on the trial of 
ven ubove case as if notice had been regularly served as provided by 

aw. 
H. A. CUNNINGHAM. . 
HAGERMAN, McCRARY & HAGERMAN, 
Attorneys | for Defendant. 
A. J. BAKER anp F. T. HUGHES 
Alt ys for Plaintiff. 
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Unitep States or AMERICA, } 
District of Iowa, State of Iowa, Lee Co., | 


Be it remembered that on this 23rd day of Feb., A. D. 1880, I, Geo. 
F. Hilton, notary public in and for said ¢ounty, did call and cause 
to be and personally appear before me, at my office, at the office of 
Hagerman, McCrary & Hagerman, in the city of Keokuk, Iowa, in 
the said district as aforesaid, in the State as aforesaid and county as 
aforesaid, to testify and the truth to say on the part and behalf of 
the defendant in a certain suit or matter of controversy now depend- 
ing and undetermined in the circuit court of the United States for 
the eastern district of Missouri, at St. Louis, wherein Wm. Hill is 
plaintiff — the County of Scotland, Mo., is defendant. 

And the said Wm. Hill, being about the age of 40 vears, and 
having been by me first cautioned and sworn to testify the truth, 
the whole truth, and nothing but the truth of the matter of contro- 
versy aforesaid, I did carefully examine the said Wm. Hill, and he 
did thereupon depose, testify, and say as follows, viz: 


88° 


Inter. 1. You are the plaintiff in this case? 

Ans. Yes, sir. 

Inter. 2. Where are the coupons sued on in this ease ? 

Ans. I don’t know; [suppose they are filed in court. I delivered 
them to the attorneys, is all I know about it. 

Inter. 3. How many of the coupons sued on do you now own? 

Ans. Well, I couldn’t tell that without memorandums. 

Inter. 4. Do you now own of the coupons sued on only the cou- 
pons described in your former testimony in this case as belonging 
to you? 

Ans. I think I own just the same now as then. 

Inter. 5. Is the ownership of the other coupons sued on the same 
now as described in your former deposition ? | 

Aus. I couldn’t say whether they are or not. 

Inter. 6. Are they, so far as you know? 

Ans. The only change I know of is one party is dead—Mr. Knox. 

Inter. 7. Are you now a member of the Iowa KR. R. Contracting 
Company ? 

Ans. No. 

Inter. 8. When did you cease to be a member ? 

Ans. Well, I never really wasa member. I never had any stock 
in my own name. 

Inter. 9. In whose name was your stock ? 

Ans. All the stock I ever had was in Henry Hill’s name. 

Inter. 10. I-n’t that stock stillin Henry Hill’s name for your use? 

Ans. No; [think not. It was traded olf. 

Inter. 11. When was it traded off? 

Ans. Well, I don’t retnember for certain; it was 3, 4,or 5 years 
ago. : 
Inter. 12. Were you a member of the firm of Hill, Knox & Co. ? 
Ans. Yes, sir. 

Inter. 13. Who composed that firm ? 
2—538 
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Ans. Jno. W. Knox, Henry Hill, Geo.S. Knox, Wm. Hill, Jas. B. 
Hill, & John Hill. Thos. Hill wasn’t known in the firm, but he was 
interested in the interest that Jas. Hill and [ had in the firm. 

Inter. 14. Are you not a stockholder in the Missouri, lowa.& Ne- 
braska Railway Company ? 

Ans. No. 

Inter. 15. Is not Hill, Knox & Co. a stockholder in that company ? 

Ans. No; not that I know of. Hill, Knox & Co. dissolved part- 
nership before this railroad enterprise was begun. Hill, Knox & 
Co. were dissolved and the assets divided in the summer of 1870. I 
think that was before the railroad was started. 

Inter. 16. Don’t you know that certificates of stock were issued by 
the railroad company to Hill, Knox & Co.? 

Ans. No; I do not. 

Inter. 17. Is not Henry Hill a stockholder in the Missourt, lowa 
& Nebraska R. W.? ; 

Ans. Notto my knowledge. I should think likely he was, though. 

Inter. 18. Isn’t he a stockholder in the lowa R. R. Contracting 
Company ? 

Ans. I do not know that he is. 

Inter. 19. Isn’t it your understanding that he is now and has been 
a stockholder in both the said construction Co. and the said R. W. 
company ever since about the Ist of May, 1870, that being the time 
when the Alexandria & Bloomfield R. R. Co. and the lowa South- 
ern Railway Co. consolidated under the name of the Missouri, lowa 
& Nebraska R. W. Co.” 

Ans. My understanding is he is a stockholder in the M., 1. & N. 
R. W. Co. I should think so from the position he holds, being a 
director. The other company I don’t know anything about the con- 
dition that itis in. 

Inter. 20. During what time did your bank at Warsaw do the 
banking business of the said railway company and the said construc- 
tion company ” , 

Ans. I don’t remem ber definitely. I think it was about the sum- 
mer of 1571. 

Inter. 21. Didn’t your bank do their business before and after 
that time? : 

Ans. Commencing some time in the summer of 1871 and con- 
tinuing on for some vears after. At first the business of the bank 
was with the nicaiitletion company. The railway company had 
no business with the bank for some years after; I can’t tell how 
long. 

Inter. 22. Who were the treasurers, respectively, of the contract- 
ing Co. and the railway company? 

Ans. James Fitzhenry was treasurer of the r'way Co., & I don’t 
know if heor McCandless, of N. Y., was treas. of the contracting Co. 

Inter. 23. Will not the books of the bank you represent show the 
business dealings between your bank and the said company ? 

Ans. No; they will not. 
Inter. 24. Will thev not show some of such dealings ? 
Ans. Yes, sir. 
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Inter. 25. But not all of such dealings? 

Ans. That is, it won’t show what was contracting Co. and what 
was the railway Co. 

Inter. 26. What books are kept in your bank at Warsaw? 

Ans. There are a good many books kept—more than I can 
enumerate, probably. The principal books are what we call “ cash 
book,” “journal,” “general ledger,” “deposit book,” “check book,” 
and “ de posit ledger.” That’s the prince ipal books. 

Inter. 27. Do not the books of the bank show its transactions with 
the railway and contracting Co. during the year 1871? 

Ans. It will show the transactions of the contracting Co., but 
don’t think the R. R. Co. had any business with the bank in 1871. 

Inter. 29. Under what name will the transactions of the contract- 
ing Co. with your bank be shown? 

Ans. I am not right sure about that. It might be in the name of 
Fitzheury, treas., or Henry Hill, sup't, or it might be in the Iowa 
Railway Contracting Co. 

Inter. 30. Which company was it that deposited with your bank 
the county bonds received from Scotland Co. and issued by the 
county ? 

Ans. I have no knowledge of having received them from either 
one of them on deposit. 

Inter. 31. Who was it, then, that left such bonds with your bank ? 

Ans. I have no know ledge of having ever received any bonds 
from anybody. Of course, I mean the Scotland Co. bonds. 

Inter. 32. Do you swear that such bonds were never left in your 
bank ? 

Ans. I don’t swear that they were never left there, but that, to my 
knowledge, I never saw any there. Packages are sometimes left 
there without our knowing what they are. 

Inter. 33. Haven’t you heard that such bonds were left in your 
bank ? 

Ans. If they were ever left there I presume that [ would have 
heard of it, but don’t remember of having heard of it until since 
this suit was begun and these depositions were taken. I mean more 
particularly the deposition of mine taken a year ago, or about. 

Inter. 34. Haven’t you ever heard that they were left there from 
persons connected with your bank ? 

Ans. I have no recollection of ever hearing of it in that way. 

Inter. 35. Have you never heard that they were left there from 
persons connected with the said R. W. Co. or the said contracting 
Co.? 

Ans. I have no recollection of hearing of it from either of those 
sources. 

Inter. 36. To whom did Chas. Mety deliver the Scotland Co. 
bonds? 

Ans. I do not know. 

Inter. 37. What is your impression as to that? 

Ans. My impression would be that he delivered them to Gen. 
Drake, Henry, or Hughes. 

Inter. 38. Have you ever heard to whom he delivered them? 
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Ans. I don’t remember of ever hearing to whom he delivered 
them. 

Inter. 38}. If you had heard it would you probably have forgot- 
ten it? 

Ans. If I had heard it at the time, being so long ago, it is not im- 
probable that I would have forgotten it. 

Inter. 39. Did Mety deliver the bonds to the R. W. Co. or the con- 
struction Co.? 

Ans. I do not know. 

Inter. 40. What is your information as to that? 

Ans. I haven’t got any information about it. 

Inter. 41. What is your impression about it? 

Ans. My impression is that he delivered them to the railw. Co. 

Inter. 42. Were all the Scotland Co. bonds delivered to the rail- 
way Co. at once, or were they delivered in installments ?° 

Ans. My opinion is they were delivered in installments. 

Inter. 43. In how many installments? 

Ans. My impression would be that there was two. 

Inter. 43). What amount at each installment? 

Ans. My impression would be that there were 100 bonds in each 
installment. 

Inter. 44. When was the first installment delivered % 

Ans. I don’t remember when it was. 

Inter. 45. About when ? 

Ans. I should think about Sept., 1871. 

Inter. 46. When was the second installment delivered ? 

Ans. I don’t know when that was. 

Inter. 47. About when? 

Ans. All I can say is that I understood that they were to be de- 
livered when the road got to the west line of Scotland Co. I don’t 
— anything about it but by hearsay. 

Inter. 48. When did you first read the contract or subscription 
between Scotland county and the R. W. under which the bonds were 
issued ? 

Ans. I don’t think I ever read it; if I did I don’t remember it. 

Inter. 49. When did you first hear of the term of said subscrip- 
tion ? 

Ans. I haven’t the least idea when I heard it. 

Inter. 50. You heard of the terms of the ‘subscription before the 
bonds were issued, did you not ? 

Ans. I presume likely I did, but don’t remember of it. 

Inter. 51. Do you remember when the R. R. was completed to 
Memphis, Scotland Co., Mo.? 

Ans. I remember the circumstance. We were all invited out toa 
big dinner; I think J went out. 

[nter. 52. You heard before the bonds were issued of the Injunc- 
tion suit which was prosecuted to Judge Wilson at the Lewis Go. 
circuit court, did you not? 

Ans. I can’t tell whether I heard it before the bonds were issued 
or not. I heard some time that there was an application for an in- 
junction had been refused. 
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Inter. 53. You heard it about the time of the application, did you 
not? 

Ans. I think it’s likely I did. 

Inter. 54. You also heard of the application for an injunction be- 
fore Judge Wilson, of the Scotland Co. circuit court, did you not? 

Ans. I don’t know that I did. I simply heard that there was an 
application for an injunction. I don’t know whether it was the 
Lewis Co. court or the Scotland Co. court, and I heard also that the 
injunction had been refused. 

Inter. 55. You heard this about the time of the application, did 
you not? 

Ans. I don’t know when I heard it. 

Inter. 56. Isn’t it your impression that you heard it about the time 
of the application for an injunction ? 

Ans. Well, I don’t know; it might have been atthe time and might 
have been a vear afterwards, for all I know. 

Inter. 57. Were you not largely interested in the contracting Co. 
at that time? 

Ans. No, sir; not largely interested. 3 

Inter. 58. What was your interest in the contracting company at 
that time ? 

Ans. I believe it was about $2,000. 

Inter. 59. What was your brother Henry Hill’s interest in it at 
that time? 

Ans. I don’t know. 

Inter. 60. About what ? 

Ans. I don’t know what it was. 

Inter. 61. What is your impression as to about what it was ? 

Ans. Well, I don’t know that I have any impression as to his in- 
terest. 

Inter. 62. Wasn’t he largely interested in it? 

Ans. I don’t think that he was very largely interested in it. 

Inter. 63. Wasn’t he largely interested at that time in the rail- 
road Co. ? : 

Ans. I have no knowledge of his interest in the R. W. Co. at that 
time. 

Inter. 64. Was the construction company entitled to these Scot- 
land Co. bonds under its contract with the R. W. Co. ? 

Ans. I do not know; I never had anything personally to do with 
either the R. W. Co. or the contracting Co. 

Inter. 65. Haven’t you seen the contract between the R. W. Co. 
and the contracting Co.” 

Ans. I don’t remember ever of seeing it. 

Inter. 66. Don’t you know what it contained ” 

Ans. I do not. 

Inter. 67. What is your impression as to whether that contract 
gave bonds issued as subsidies to the R. W. Co. to the construction 
Co.? 

Ans. I haven’t got any impression; I don’t remember ever of 
seeing the contract. 
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Inter. 68. When Mety came down to deliver the first installment 
of bonds where were you? 

Ans. I don’t know where I was. 

Inter. 69. Were you not in Warsaw? 

Ans. I can’t say now whether I was or not. 

Inter. 70. Will you swear you were not in Warsaw ? 

\. I will swear that I don’t know whether I was or not. 

Inter. 71. You talked about the indemnity bond that was given 
to him, didn’t you? 

Ans. Not that I know of. 

Inter. 72. Will you swear that you did not? 

Ans. I will swear that I have no recollection about an indemnity 
bond or seeing an indemnity bond. 

Inter. 73. You heard of an indemnity bond, did you not? 

Ans. I have no recollection of hearing of such a thing until these 
depositions commenced. 

Inter. 74. Will you swear that you never heard of it at or about 
the time it was given ? , 

Ans. I have no recollection of it. 

Inter. 75. Who signed the indemnity bond ? 

A. I do not know. 

Inter. 76. Haven’t you heard who signed it? 

Ans. I don’t know that I have. 

Int. 77. Do you have an impression as to who signed it? 

Ans. I can’t say that I do. 

Inter. 78. Who, in your opinion, signed it ? 


Ans. I haven’t got an opinion on it. The whole thing is new to 
me. I don’t know that there is such a thing. 
Inter. 79. Was an indemnity bond given when the second install- 


ment of bonds was given? 

Ans. I don’t know that any bond was given at any time. 

Inter. 80. Are not every one of the owners of the coupons sued 
on in this case connected with either the said R. W. Co. or the said 
contracting Co.? 

Ans. No; they are not. 

Inter. 81. Who of them are not? 

Ans. I know one that’s not; that is Dodge, who never had any 
interest — any one of them. The lst National Bank has some in 
there; they had no interest in the construction Co. or R. W. Co. 

Inter. 82. Were not all these parties except those named con- 
nected with the R. W. Co. or the Contracting Co. at the time these 
bonds were delivered by Mety ” 

Ans. I don’t know. 

Inter. 83. After Mety delivered those bonds to the R. W. Co. what 
did that company do with them ? 

A. I don’t know what they did with them. 

Inter. 84. Haven’t you been told what they did with them by 
somebody connected with the R. W. Co. or the contracting Co. ? 

Ans. I don’t know that I have. 

Inter. 85. Try and remember if you have not. 
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Ans. I don’t know how long you expect to give a man totry. I 
have no doubt that the Co. sold them, though. 

Inter. 86. To whom did the company sell them ? 

Ans. Well, Icouldn’t tell you that. 

Inter. 87. When did the eompany sell them ? 

Ans. I don’t know, but 1 presume they sold them soon after they 
got them. 

Inter. 88. Where did they sell them? 

Ans. I don’t know, but I think they sold them.in New York. 

Inter. 89. For what price did they sell them? 

Ans. I don’t know what price. 

Inter. 90. Haven’t you heard to whom they sold them, for what 
they sold them, and where they sold them ? 

Ans. I don’t remember whether I have heard it or not. 

Inter. 91. Isn’t it probable that you heard it? 

Ans. It’s possible I heard it. 

Inter. 92. Did the company ever offer to sell them to you or your 
bank ? 

Ans. I don’t remember of them ever being offered and don’t think 
they ever did. 

Inter. 93. Did you buy the bonds and coupons in suit owned by 
yourself, Dodge, and the Ist National Bank of Warsaw ? 

A. I think I did. 

Inter. 94. Did you buy them by correspondence or personal nego- 
tiation ? 

Ans. I think they were bought by correspondence. 

Inter. 95. Will you produce all the letters received by you in such 
correspondence ? 

Ans. | don’t think I could. 

Inter. 96. Can you produce any of the letters received by you in 
such correspondence ? 

Ans. I think I could. 

Inter. 97. Will you do so? Produce all that you can and hand 
them to the notary to copy. 

A. I will take advice in reference to that. 

Inter. 98. Did you keep copies of all letters sent by you in that 
correspondence ? 

Ans. I can’t say that I did. A great deal of that correspondence 
is by telegraph and telegrams. We don’t either keep the ones we 
receive or the ones we send away. 

Inter. 99. Did you keep copies of some of the letters you wrote in 
that correspondence ? 

Ans. I think I did. 

Inter. 100. Can you produce such wageat to be copied by the notary 
and will you? 

Ans. I will if the notary will go to the bank and copy them off of 
the books. 

Inter. 101. But you will not without he does that ? 

A. I can’t well do it. 

Inter. J02. How many different purchases did you make of these 


bonds? 
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Ans. Well, I don’t remember now. Quite a number of them. I 
should say from 10 to 20. 

Inter. 103. On all these bonds purchased by you for yourself, 
Dodge, and the Ist National Bank were there not at the time of the 
purchase over due coupons attached to the bonds ? 

Aus. Yes. 

Inter. 104. You, then, knew when you purchased these bonds that 
the county of Scotland was not paying interest on them, but was 
contesting her liability on them, did you not? 

Ans. I knew the county wasn’t paying her interest and I under- 
stood there was a suit pending which was carried up to the Supreme 
Court. I understood twat the lower court had decided that the 
bonds were good and there Waeean appeal by the county from the 
decision. I will say now that on trength of the decision by the 
lower court was what I based my jud®wagpt on in buying the 
bonds. 

Inter. 105. Who owned the bonds that you boug 
purchased ? 

Ans. I dont know who owned them. I bought them all ' 
brokers. They were very careful not to let me know who owned — 
them. 

Inter. 106. What newspapers did you read in 1871, at or about 
the time of the delivery of the first and second installments of the 
Scotland Co. bonds and at and about the time of the applications for 
injunctions in Lewis and Scotland Cos. ? 

Ans. I don’t know anything about applications, but I presume 
the principal newspaper at that time was the Chicago Tribune. 

Inter. 107. You, then, didn’t read the Warsaw newspapers ? 

Ans. I don’t know whether [ did or not. I presuine I read it 
some. I subscribe for it. 

Inter. 108. Did you read the Scotland Co., Mo., papers at that 
time or the Keokuk, Iowa, daily papers? 

Ans. I have no recollection of reading the Scotland Co. papers. I 
don’t subscribe for any Scotland Co. paper. The Keokuk Daily 
Gate City I subscribe for. Sometimes | read it and sometimes I 
don’t. 

Inter. 109. What papers did you subscribe for at that time— 
1871? 

Ans. As near as I can remember, we subseribed for the Chicago 
Tribune, the Daily Gate City, and the Carthage Gazette on the part 
of the bank ; then I subscribed for my family for the Warsaw Bul- 
letin. 

Inter. 110. Don’t you know that the Keokuk Gate City and the 
Warsaw Bulletin contained notices of the proceedings in the Scot- 
land Co. circuit court by the tax-payers of that Co. against the M., 
I. & N. R. W. Co. to enjoin the delivery of the bonds of Scotland Co. 
and to annul thesubscription of that county to said R. W. Co.? 

Ans. I don’t. 

Inter. 111. When did you purchase the bonds from which the 
coupons are taken on which this suit is brought? 
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Ans. I don’t remember, but I think the most of them were pur- 
chased in 1876; probably some of them in 1875 or 1877. 

Inter. 112. None were purchased earlier than 1875, were they ? 

Ans. I think not. 

Inter. 113. What were the prices — by you for the bonds that 
were purchased ? 

Ans. I couldn’t tell what the prices were; there were various 
prices. I generally tried to buy them cheap as I could. 

Iuter. 114. What was the highest price and what was the lowest 
price paid for any of the bonds? 

Ans. I couldn’t answer that. 

Inter. 115. About what was the average price? 

Ans. Somewhere in the neighborhood of fifty cents, I should 
judge. 

Inter. 116. Was that fifty cents of the principal of the bonds? 

Ans. Yes, sir. 

Inter. 117. How many coupons were attached when you pur- 
chased ? 

Ans. They varied ; some had coupons for 1872, 1873, & 1874; I 
mean beginning in 1872, 1873, & 1874. 

Inter. 118. Who was the chief manager of the railway Co. and the 
contracting Co. during the year 1871? 

Ans. As far as | know, in the West here, Henry Hill & Gen. F. 
M. Drake. 

Inter. 119. You and Henry Hill were brothers and lived in the 
same town, were stockholders in thesame bank,and mutually inter- 
ested during that year in this railroad enterprise, were you not? 

Ans. Well, now, I had no interest in this railroad and never had. 
I supposed I had some interest in the contracting Co. We were 
brothers, stockholders in the same bank, and lived in the same town. 

Inter 120. And you frequently talked over your business interests 
and specially the progress and condition of this railroad enterprise, 
did you not? 

Ans. I don’t remember of frequent conversations about the rail- 
road enterprise. 

Inter. 121. Didn’t you keep posted about the railroad enterprise 
from time to time? 

Ans. Well, I don’t know that I did. My interest in the railroad 
was small and I didn’t pay much attention to the railroad business. 
I had other business to look after 

Inter. 122. Didn’t you know that the railroad would be benefited 
by getting bonds as subsidies from the counties through which it 
run? 

Ans. I presume I thought so. 

Inter. 123. Yet you took no interest in w atching any controversies 
between the railroad and the counties{over subsidies claimed by the 
R. W. Co.? 

Ans. I took no special interest. 
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Cross-examination by A. J. Baker on behalf of pl’ff: 


Inter. 1. Henry Hill is interested in some of the coupons in this 
suit, is he not? | 

Ans. Yes. 

Inter. 2. Did you negotiate the purchase of the bonds that Henry 
Hill owns and from which the coupons in suit belonging to him 
were detached ? 

Ans. Yes. 

Inter. 3. Did you negotiate the purchase of the bonds belonging, 
respectively, to Jas. B. Dodge, the Ist Nat. Bank of Warsaw, IIL, and 
Geo. S. Knox, and from w hich the coupons belonging respectively to 
them and now in suit in this case were det ached ? 

Ans. Yes. 

Inter. 4. You stated in your examination-in-chief that vou pur- 
chased your bonds after you had been informed that the lower court 
had decided that the said bonds were valid obligations of Scotland 
Co. I will ask you to state if the same is true as regards your pur- 
chasing the bonds of the other parties above named. 

Ans. er 

Inter. 5. Were those other parties cognizant of the same facts 
with wi alae to the decision of the lower court that you were at 
and before the time you made the purchase for them ? 

Ans. I think they were. 

inter. 6. Did you negotiate those purchases at the request of the 
parties above named ? 

Ans. I think generally I did; possibly sometimes I didn’t consult 
them. 

Inter. 7. Who was the party plaintiff in the suit against Scotland 
county, if you know, wherein vou had been informed of what the 
lower court had decided ? 

Ans. [ think it was J. T. Thomas. 

Inter. 8. Was it the suit of J. T. Thomas against Scotland Co., de- 
cided by the United States circuit court for the eastern district of 
Missouri and afterwards affirmed by the Supreme Court of the 
United States, to which you have reference ? 

Ans. Yes. 


Re-examination by Mr. HaGcerman for def’t: 


Inter. 1. Who was said J. T. Thomas and where does he live? 
Ans. I am not personally acquainted with him, but 1 understand 
that he lives in Phila., Penn. 

Inter. 2. What connection has he now or has he had in the past 
with the said R. W. Co. or the said contracting Co. ? 

Ans. I don’t know. 

Inter. 3. Have you ever heard anything on that subject? 

Ans. I have heard that he was interested in the Iowa Contracting 
Co. at one time. 

Inter. 4. From whom did you hear about the vival 3 in that case? 
Ans. I think I saw it in the papers first. 


THE COUNTY OF SCOTLAND VS. WILLIAM HILL. 19 


Inter. 5. Who told you about the result afterwards ? 

Ans. I don’t remember, but I am inclined to think it was Mr. 
Hughes or Mr. Baker, my attorneys in this case. 

Inter. 6. Were they not the attorneys of Thomas in that suit? 

Ans. I think they were. 

Inter..7. Are they not the regular attorneys of the M., I. & N. R. 
W. Co.? 

Ans. I don’t know, but it’s my impression they are. 


WM. HILL. 


Subscribed and sworn to before — this 23 day of Feb., A. D. 1880. 
[SEAL. ] GEO. F. HILTON, 
Notary Public. 


UNITED STATES OF AMERICA, “s 
Eastern Division of the Eastern Judicial District of Missouri, j ~’ 


I, A. P. Selby, clerk of the circuit court of the United States in and 
for the eastern division of the eastern judicial district of Missouri, 
do hereby certify the writing hereto attached to be a true copy of 
deposition of William Hill, taken February 23, 1880, and filed in my 
office March 5, 1880, in cases Nos. 1153 & 1287, of William Hill, 
plaintiff, against Scotland County, defendant, as fully as the same 
remains on fiie and of record in said case in my office. 

In witness whereof I hereunto subscribe my name and affix the 
seal of said court, at office, in the city of St. Louis, in the eastern 
division of said district, this tenth day of December, in the year of 
our Lord eighteen hundred and eighty-seven. 

f Seal of the United States Circuit Court, Missouri, Eastern \ 
i Division of the Eastern Judicial District. f 
A. P. SELBY, 
Clerk of said Court, 
By , Deputy: 


| Endorsed:] Nos. 1153 & 1287. United States circuit court, eastern 
division of the eastern judicial district of Missouri. William Hill 
against Scotland County. Duly certified copy of deposition of Wm. 
Hill in the above-entitled cause. 


[Endorsed:] Supreme Court'U.S. 1887. Octoberterm. No. 538- 
The County of Scotland, pl’ff in error, vs. William Hill. Stipulation 
of counsel & addition to record. Filed Dec. 19, 1887. 
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October Term, 1888. 


THE COUNTY OF SCOTLAND IN THE 
STATE OF MISSOURI, 


Piarntirr 1x Error, 


WILLIAM HILL. 


STATEMENT. 


The bill of exceptions herein is somewhat defective and unnecessarily 
voluminous owing to the fact that it is a type-written interpretation of 
the Deputy Clerk’s stenographic report of the entire trial, which de- 
fendant in the court below was compelled to use as its bill of exceptions, 
owing to the inability of the parties to agree at once upon one of ordi- 
nary dimensions tendered by Scotland county, and the unexpected an- 
nouncement of the lower court's intention to adjourn for the term on 
the following morning. 

This transcript was sent here too long before the adoption of amend- 
ment to Rule 10, October Term, 1886, to enable us to apply its provis- 
ions, and we refer to the matter merely for the purpose of asking the 
Court’s indulgence for the prolix statement and greatly increased num- 
ber of assignments of error deemed essential under the circumstances. 

The amended petition in this case, filed in 1879, is a copy of those 
which preceded it (printed Record this case, No. 32, October term, 1884, 
U. S. Supreme Court, pages 2 and 114), excepting that it was divided 
into two counts, the first count declaring upon one coupon, the second 
count declaring upon 555 coupons, of which, at the close of the trial, 
311 purported to remain undismissed. No objection is made as to the 


division and the including of many coupons in the second count, the 
the same having been done with the consent of counsel who preceded 
me in this case, but it was contended in the lower court nine years ago, 
as it will be here, that neither of the’ counts of said amended petition 
stated facts sufficient to constitute a cause of action against defendant. 
Each of said counts, excepting as to number of coupons, was in the 
same language, declaring that “ plaintiff is the holder and owner of cou- 
pons herewith filed detached from bouds numbered (numbers given) for 
one thousand dollars each, that said bonds were issued by said County 
of Scotland and delivered to the Missouri, lowa and Nebraska Railroad 
Company, a corporation existing under the laws of the States of Mis- 
souri and Lowa, in payment for shares of stock which said Scotland 
County had subscribed to said railway corporation under authority of 
law.” 

“That each of said coupons is for the sum of eighty dollars, (giving 
date) due (giving date.)” The said petition nowhere states that either 
of said coupons was made by Scotland county, or signed by any officer 
or agent thereof, or that the same was for interest upon either of the 
bonds whose numbers are set forth, or that the same was described or 
recited in said bonds. Nowhere in said petition is it averred that Scot- 
land county is a county i” or through which any part of the route of 
the Missouri, lowa and Nebraska Railway, or any other railway, lies or 
may be. 

Nowhere is it stated that the County Court of Scotland county made 
any subscription to the stock of the Missouri, Iowa and Nebraska Rail- 
way Company, or any other company, or that said County Court or any 
authorized agent or officer of Scotland County executed either of said 
bonds, or that anybody executed either of said coupons, or that either 
of said instruments was sealed with the seal of the County Court of 
Scotland County, or any other seal. 

It did not set out in either of said counts the form of the alleged 
bonds from which coupons were alleged to have been detached. Under 
the laws of Missouri, as will be shown by proper citation in argument, 
there has never been inherent power in counties to make any contract. 
The County, a qguast corporation, has no unlimited representative. 
The County Court, a tribunal comprised of three members (a majority 
of whom in 1870 or 1871 were required to unite in any valid action), 
was authorized by various statutes to perform certain duties concerning 
county business. Their power was derived from such laws only. 

It may as well be stated out of order here that on the trial it was 
disclosed that plaintiff relied upon Section 10 of charter power of the 
Alexandria and Bloomfield Railroad Company (page 65 of printed 
Record), which imported the privileges and restrictions of the North 
Missouri charter of March 35,1851, by the 14th section of which, set forth 
at page 69 of printed Record, it was provided that “it shall be lawful 
for the County Court of any County in which any part of the route of 
said railroad may be to subscribe to the stock of said Company and 
issue the bonds of such County to raise funds to pay the stock sub- 
scribed.” This Court has long since settled the law that such a power, 
properly pleaded and proven, permitted the County Court of counties 
in or through which any part of the route of such railways may be, to 
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subscribe stock and issue bonds without the condition precedent of an 
election and authorization of qualified voters as was required by 
General Railroad Law of the State. But it will be contended, in analyz- 
ing the evidence to which exceptions were taken, that plaintiff failed 
to establish the essential fact that the Missouri, Iowa and Nebraska 
Railway Company was the lawful successor of the charter power of the 
Alexandria and Bloomfield Railroad Company. It will hereafter be 
shown that in the case of Thomas v. Scotland County, 94 U. S., 682, 
(which plaintiff invoked as an estoppel in his reply to 15th defense to 
second count of his amended petition, but which he did not attempt to 
establish on the trial), all these essential allegations were fully pleaded 
in plaintiff's petition and admitted in that cgreed case. 

Defendant’s amended answer, which was filed after it obtained a 
reversal of this case upon its previous hearing in this Court (112 U. 
S., 183), made distinct and different answers to the respective counts 
of plaintiff's amended petition (only the plea of non est factuim was 
common to both). One averment of the said answer to the first count, 
which was not denied by reply, may be mentioned, viz: The allegation 
that after the subscription of stock, but before the delivery of bonds to 
the Missouri, lowa and Nebraska Railway Company, said company ex- 
ecuted and delivered to a trustee, in said mortgage named, a mortgage 
to secure negotiable bonds to the amount of six millions of dollars 
upon all the stock, property and franchises present or prospective of 
said railroad company, and that the immediate effect of said mortgage 
was to render the said stock of said railroad company utterly worthless ; 
plaintiff merely denied notice of said fact but demanded no proof. In- 
asmuch as only one coupon (afterwards merged in judgment) was de- 
clared upon in this first count of plaintiffs amended petition, I deem it 
unnecessary to analyze further the answer to said count, but will pro- 
ceed to the answer to the second count of plaintiff's amended petition 
which declared upon 556 coupons, of which 311 remained undismissed 
at close of trial and were merged in the judgment. All the 97 8th ma- 
turing coupons were dismissed before the reversal of this case, as shown 
by printed Record No. 32, October term, 1884, page 186, Scotland 
County v. Hill. 

To said second count defendant made a number of special defenses, 
among which, in addition to the plea of non est fuctum, were seven 
separate defenses alleging that many coupons therein designated were 
in 1877 merged in judgment in other suits (named in said answer), 
wherein said coupons remained filed and cancelled. Before and during 
the trial (pages 18, 24, 63, printed Record) plaintiff dismissed his suit 
as to all of said coupons specified in 10th, 11th, and 12th defenses 
to said second count (pages 12 and 13, printed Record), but was 
sustained by the lower court against defendant’s exceptions in ulti- 
mately computing in his judgment 37 of said coupons described in the 
6th, 7th, 8th, and 9th defenses. (Pages 11 and 12 of printed Record.) 
The 14th defense to said second count of plaintiff's amended petition 
described twenty-two other coupons concerning which a separate par- 
allel suit, in the name of the First National Bank, was then pending. 
As to seventeen of these coupons plaintiff dismissed after the filing 
of said answer (page 18, printed Record), but will be shown notwith- 
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standing to have computed in his judgment coupons thus dismissed. 
(Pages 164 to 167, printed Record. ) 

The 13th count of said answer pleaded that an act amendatory of an 
act (p. 70, printed Record) entitled An act to incorporate the Alexandria 
and Bloomfield Railroad Company, &c., authorizing said company to 
adopt all or any of the sections of said act, never became a law, and 
that said act was moreover repugnant to sections of the constitution of 
Missouri prohibiting the amendment, renewal, or re-enactment of laws 
in such manner. This act is made the subject of two assignments of 
error. 

The 15th defense to second count of plaintiff's amended petition (pages 
14-17, printed Record), which pleaded actual notice of its allegations to 
plaintiff and his co-conspirators, was substantially established by the 
testimony, with the exception of actual notice of suit to two or three 
persons from whom plaintiff bought some of the coupons sued on or 
for whom he sued. So many of the assignments of error are involved 
in this defense that I beg indulgence for a full statement of its aver- 
ments. It alleged that August 9, 1870, Dawson and Forgner, claiming 
to be Justices of the County Court of Scotland county, Missouri, 
caused to be made upon the records of said court, a court of record 
then and at all times since composed of three members (a majority of 
whom, under the laws of Missouri, must unite in making bonds or del- 
egate authority so to do), an offer that if certain conditions precedent 
therein set forth (ultimately adjudged to have been an unlawful change 
of route) were complied with, the County of Scotland would subscribe 
two hundred thousand dollars in bonds of said county to the capital 
stock of said company, and appointing Charles Mety as trustee for said 
county to receive said bonds after they might be issued, and to deliver 
the same to the said company ; that all of said acts of said Dawson 
and Forgner were without authority of law, among other reasons, be- 
cause the route of the said Missouri, lowa and Nebraska Railway 
Company was not and could not lie in or through Scotland county, 
because at no election, general or special, in said Scotland county held, 
have a majority or two-thirds of the qualified voters of said county 
assented to any subscription of stock or issue of bonds to said railroad 
company, or to any other Company. 

This allegation of failure to hold an election was not denied by 
plaintiff's reply, and stands confessed, while it constitutes alone a suffi- 
cient defense to every cause of action pleaded in the second count of 
plaintiff's amended petition, it would have been of no avail as against 
a proper declaration in said second count specifically showing that the 
Missouri, Iowa, and Nebraska railway company had become the suc- 
cessor of the charter power of the Alexandria and Bloomfield Railroad 
Company, and thatthe coupons sued on were made by Scotland county 
for interest on bonds described, but it will be observed that, not even 
in reply to any defense, four to fifteen inclusive of said answer to the 
second count of plaintiff's amended petition, has plaintiff alleged that 
the Missouri, Iowa and Nebraska Railway Company became the suc- 
cessor of the charter power of the Alexandria and Bloomfield Railroad 
Company by the requisite steps, especially by pleading the acceptance 
of the amendatory law of February 19, 1866 (page 70, printed Rec- 
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ord), authorizing the Alexandria and Bloomfield Railroad Company to 
change its name and route, with the remarkable proviso that only such 
parts of said law should become operative as might be formally ac- 
cepted by said Alexandria and Bloomfield Railroad Company. Even 
if plaintiff relied solely on the false recitals which were inserted in the 
bonds Hill or the bank sent to McDonald for execution, it seems clear 
that he should have pleaded that the route of the Alexandria and 
Bloomfield Railroad Company was or may have been in Scotland 
County, as he did in his reply to the third answer to his first count 
involving one coupon, but utterly failed to do in any pleading concern- 
ing the 555 coupons in the second count of his petition declared upon. 
Responding in his reply to the allegation of the fifteenth defense that 
the route of the Missours, Lowa and Nebrasku Railway Company was 
not in Scotland County he merely avers “that the route of said rail- 
road could and did lie through Scotland County.” 

Said 15th defense averred that without any other authority or acts 
than as thereinbefore set forth, said Dawson (one of the three Justices 
of the Court), during a vacation of said Court, met with Sterling 
MeDonald, clerk of said Court, and signed as presiding Justice two 
hundred lithographed papers by each of which Seotland county pur- 
ported to acknowledge itself indebted to the Missouri, lowa and Ne- 
braska Railway Company in the sum of one thousand dollars with 
eight per cent. interest coupons thereto annexed, and that the coupons 
in said second count described were detached from said pretended 
bonds; that thereafter said McDonald delivered said, bonds to Charles 
Mety, Sept. Ist, 1871, as “trustee of Scotland county,” who there- 
after delivered the same to persons purporting to be officers of the 
Missouri, Iowa and Nebraska Railway Company; that about Sept. 
Lith, 1871, while said Mety still had said pretended bonds and 
coupons in his custody, Levi J. Wagner and other citizens and tur- 
payers of said county, instituted in the Circuit Court of said county 
a suit against said Mety, the Missouri, Lowa and Nebraska Rail- 
way Company and the three Justices of the County Court, for the 
purpose of enjoining the delivery of said bonds, requiring the same 
to be delivered up and cancelled, and to have all orders and acts 
concerning said bonds declared null and void.. That said injune- 
tion was granted by E. V. Wilson, Judge of said Circuit Court, 
on the 21st of September, 1871, in accordance with the prayer 
of said petition; that all of said parties defendant had due notice 
thereof, and that said injunction was made perpetual upon the final 
hearing of said case in 1874, and that the Cireuit Court to which 
said defendants had taken a change of venue in making said injunc- 
tion perpetual ordered that the said pretended bonds and coupons, 
including all the coupons in 2d count of plaintiff's petition described, 
be delivered up and cancelled, and that the Supreme Court of Missouri 
fully affirmed said decree (Wagner et a/. v. Mety ef a/., 69 M. R., 150, 
page 316 printed Record), declaring such bonds to have been issued 
ultra vires, because there could not, under the circumstances, have been 
power in the County Court to subscribe to the stock of the Missouri, 
lowa & Nebraska Railway Co., and also ultra vires, because it was con- 
fessed in said cause that said Missouri, lowa & Nebraska Railway Co. 
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did without a tivo-third vote of the directors of said Company abandon 
the route of said Missouri, Iowa & Nebraska Railway which had been 
previously and lawfully established, located and constructed by way of 
Lurray, in Clark county, Missouri, and did without a two-thirds vote 
of the directors of said Railway Company unlawfully locate and estab- 
lish an entirely new road or route for said railway in a different direction 
by way of Memphis, in Scotland county, Missouri; that at no election 
did two-thirds of the qualified voters of said county assent to said 
subscription of stock issue or delivery of bonds or change of route. 

[t was in said defense averred that plaintiff owned about 54 coupons 
from 18 bonds in this said second count of his petition deseribed ; that 
each of the remaining coupons in said count declared upon were owned 
severally or in common by the First National Bank of Warsaw, Illinois, 
Thomas B. Hill, Henry Hill, James R. Dodge, George Knox, and Emily 
Knox, his wife, born Hill; Charles H. Mellen, Edwin Manning, F. M. 
Drake, and James Fitzhenry, all of whom, excepting said First National 
Bank, were connected by blood or marriage; and that said parties 
confederated and conspired together, in the years 1870 and 1871, to 
obtain possession, and did obtain possession, of the several bonds and 
coupons hereinbefore described, in violation of law, by causing said 
Mety to deliver said bonds and coupons to the alleged officers of the 
Missouri, lowa & Nebraska Railway Company, of which Company each 
of said parties was either an officer or stockholder ; that said bonds 
and coupons thence passed, without consideration, to a company known 
as the Lowa Construction Company, of which company and of which 
bank aforesaid each of said parties*was either an officer or stockholder, 
and thence, without consideration, were divided among said parties 
herein named, who caused certain brokers, upon their account, to make 
mock sales thereof to William Hill, who became the holder of same, as 
the agent and for account of said respective parties, without having 
paid value therefor, and that said bonds have been under the control 
of said several parties since the time when they left the hands of said 
Mety, and that plaintiff and every holder had actual notice of facts set 
forth in said defense. 

Plaintiff's reply (page 20 printed Record) to these answers to the 
second count of plaintiff's amended petition merely denied generally 
each defense excepting the 15th. To that he not only made specific 
denials of defendant's allegations, but moreover pleaded as an es- 
toppel the judgment of this court (upon other coupons alleged to have 
been detached from same bonds as were involved in said defense), in 
Thomas v. Scotland County, 94 U. S., 682, and that he and those under 
whom he claimed were induced to purchase said bonds, relying, among 
other things, upon the decision of the Supreme Court of the United 
States in case of Scotland County v. Thomas, 94 U. 8., 682, which his 
own deposition (page 2, supplement printed Record) shows was decided 
after he had bought every bond he claimed. Under the law of Missouri, 
every material allegation of the reply is presumed to be denied by de- 
fendant without a responsive pleading. 

The stipulation waiving a jury at page 2 was coupled with the pro- 
viso that if Judge Brewer did not try the case the right to a jury should 
be retained. 
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Said stipulation having been ignored, the case was tried before Judge 
Treat and a jury. After a jury of twelve men had been passed upon 
and accepted by plaintiff, and after defendant had challenged one juror, 
and his place supplied, and the entire jury had been accepted by both 
parties, the court (page 25, printed Record) ordered two other cases, 
wherein the First National Bank and Mellen were plaintiffs, to be con- 
solidated with this case for the purpose of trial. Defendant excepted 
(page 26, printed Record) to the consolidation of said cases for trial be- 
fore the same jury already accepted for the trial of this case, because 
each of said cases involved different parties, separate and different is- 
sues and pleadings ; that said consolidation would violate the right of 
defendant to a separate trial of this cause. Passing over thirty-five 
pages of records of said two cases thus thrust into this, we find (page 
61, printed record) that after the court allowed defendant’s exception, 
counsel for plaintiff (page 62, printed Record), suggested that the con- 
solidation restored him to his original rights. 

The Court responded : “ Certainly, and that is the reason I made the 
suggestion. You may mtke a challenge, if you desire, and so with the 
defendants.” 

Thereupon, contrary to defendant's exception, and in violation of the 
R. S. of Missouri, 1879, page 469, sec. 2795, the plaintiff was permitted 
to challenge without cause herein three of the jurors previously accepted 
by both sides to try this case. Plaintiff, against defendant's objections 
and exceptions, undertook to establish the special charter power which 
permitted subscription to stock without a previous vote of the electors, 
but utterly omitted two links in the chain: Ist, he failed to prove that 
section 2 of the amendatory act of the General Assembly of Missouri, 
Feb. 19, 1866 (page 70, printed Record), whereby the Alexandria and 
Bloomfield Railroad Company was authorized to change its name, was 
ever accepted by said Alexandria and Bloomfield R.R. Co., as required 
by section 4 thereof, which declared that only such parts of said law as 
might be thus accepted should become a law; or, second, to offer any 
map or testimony showing that the route of the Alexandria and Bloom- 
field R.R. Co., or of any company proven to be a lawful'successor of said 
company, was or may have been in or through Scotland county. These 
facts were confessed in the agreed case of Thomas v. Scotland County, 
involving different coupons. (94 U.S., 682.) It was contended (pages 
78, 71, printed Record) that such proof was the necessary foundation 
of plaintiff's claim, without which there could be ho power in the 
County Court to subscribe stock or issue bonds. It is conceded that if 
the County Court had power and made an order determining facts within 
their discretion, such determination inserted in bonds made by such 
court would be conclusive in favor of innocent holders, but in this case 
it is contended, first, that the court had not the power to estop 
the county, and, secondly, that if it had, it did not do it, but that 
an unauthorized and limited agent did attempt so to do. Plaintiff at- 
tempted to establish in the following manner such estoppel: He intro- 
duced a witness, McDonald, who proved (pages 169-172 of printed Ree- 
ord) that in July, 1871, during a vacation of the County Court, one 
Dawson signed 200 bonds: that he (McDonald) attested said signature 
and affixed the ordinary seal of the County Court to bonds which Hill 
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or the bank had sent to him ; that he (McDonald) was the clerk of the 
County Court, and that when court was in session said Dawson acted as 
presiding judge ; that he (McDonald) attested said signature of Dawson 
and affixed the seal of the County Court to each of 200 bonds (page 88 
of printed Record), each of which, excepting numbers of bonds and 
dates of counter-signature and delivery, was in words and figures as 
follows : 


‘$1,000. United States of America. No. 5. 
“ Eight per cent. Railroad Bond. 
“ County of Scotland. Twenty-five years. 


“ Know all men by these presents, that the County of Scotland, in 
the State of Missouri, acknowledges itself indebted to the Missouri, 
Iowa & Nebraska Railway Company, a corporation existing under and 
by virtue of the laws of the State of Missouri and Lowa, formed by con- 
solidation of the Alexandria and Nebraska City Railroad Company 

(formerly Alexandria and Bloomfield Railroad Company), of the 
261 State of Missouri, and the Iowa Southern Railway Company, of 

the State of Iowa, in the sum of $1,000, which sum the said 
county hereby promises to pay to the said Missouri, Lowa and Nebraska 
Railway Company, or bearer, at the Farmers’ Loan and Trust Company, 
New York, on the thirty-first day of December, A. D. 1895, together 
with interest thereon from the thirty-first day of December, 18Y0, at 
the rate of eight per cent. per annum, which interest shall be payable 
annually in the city of New York, on the thirty-first day of December 
in each year as the same shall become due, on the presentation of the 
coupon hereto annexed. This bond being issued under and pursuant 
to an order of the County Court of said Scotland county for subserip- 
tion to the stock of the Missouri, lowa and Nebraska Railway Com- 
pany, as authorized by an act of the General Assembly of the State of 
Missouri, entitled, ‘An act to incorporate the Alexandria and Bloom- 
field Railroad Company, approved February 9, 1857. 

“In testimony whereof, the said County of Scotland has executed 

this bond by the presiding justice of the County Court of said county, 
under ¢he order of said court, signing his name thereto, and the 
252 ~—clerk of said court, signing his name hereto, and the clerk of 
said court, under the order thereof, attesting the same, and affix- 
ing thereto the seal of said court. This done at the town of Memphis, 
in the County of Scotland, in the State of Missouri, this first day of 
September, A, D. 1870. 
“WILLIAM DAWSON, 
“* Presiding Justice of the County Court 
“of Scotland County, Mo. 


* Attest : “STERLING McDONALD. 
sia SEAL. | Clerk of the County Court of Scotland 
* County, Mo. 
en Gn CUNO GOED... . co cccowscecrencsasesases .. 
Sata on ow ae EE Gs “ Trustee.” 


Those numbered 1 to 100 were proven to have been marked “ coun- 
tersigned and delivered Sept. 20, 1871,” though actually so counter- 
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signed and delivered the following day. (Testimony of Mety, page 322, 
printed Kecord.) .The bonds numbered 101 to 200 were those marked 
“ countersigned and delivered December 11, 1871.” (Pages 325 and 89, 
printed Record.) It will be contended that the Record shows an abso- 
lute failure upon plaintiff’s part to produce or prove the fvetum of 
bonds numbered 1, 2, 3, 56, 86, 145, 146, 147, or coupons thereto per- 
taining. (Printed Re cord, pp. 169, 248, 249.) 

The coupons which it was attempted to prove by McDonald to have 
been once attached to bonds produced, and which he had executed, ex- 
cepting date of maturity and the number of coupon, or of the bond 
from which it purported to have been detached, were lithographs in 
words and figures, as follows: 


“S80. Mempuis, Mo., Sept. 1, 1870. 
“The County of Scotland, State of Missouri, will pay to the bearer 
on Dee. 31, 1873, at the Farmers’ Loan and Trust Company, in New 
York, eighty dollars, being one year’s interest on bond No. 5, for $1,000. 
“S. McDONALD, 
“6 County Clerk.” 


(There is no such officer known to the laws of Missouri as county 
clerk. | 


MeDonald’s title was clerk of the county court. His testimony that 
the lithographed coupons shown might once have been attached to the 
bonds he did execute and sign is shown (at page 172 printed Record) 
to have depended entirely upon the resemblance of the lithographed 
coupons shown him to those he once knew to have been attached to 
bonds signed by him. It will be observed that in cross-examination 
when shown a coupon evidently similar to plaintiff's (page 171 printed 
Record), he expressed hesitancy until plaintiff's counsel hauded him 
one with the assurance that there was no doubt about that. Witness 
testified that if some one had printed copies of said lithographs he 
might not have been able to distinguish them from those about which 
he testified. Upon this evidence every coupon purporting to have been 
detached from eight bonds not produced by plaintiff was permitted to 
go to the jury against defendant's exception. Pages 92, 164, 167, printed 
Record. ) 

Plaintiff evidently conceded that this evidence did not under the 
laws of Missouri make out the fuefum of those bonds which had been 
produced, because the law (General Statutes of Missour!, pages DOO S35), 
provided that three Judges should constitute a County Court, and that 
a majority of them must join in the execution of acts like the making 
of bonds, or proof must be made of a proper delegation of such au- 
thority to execute said bonds; therefore plaintiff was forced to offer 
the order of the County Court of Aug. 9, 1870 (page 80, printed Record), 
not merely as a proof of authority but as the only evidence by which 
any de legation of authority to the single Judge, or the trustee who 
coutersigned bonds on the face there of, to make the instruments could 
be sustained. It was contended by defendant that every innocent pur- 
chaser was warned by the recitals on the face of the bonds that he must 
inquire as to the order permitting the factwm by one Judge instead of 
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a majority of the three Judges, and also as to the official character, and 
as to the authority of the trustee, Mety, who marked the bonds on the 
face thereof as “ countersigned and delivered Sept. 20, or Dec. 11, 
1871;” that thus compelled by commercial law to take notice of an 
order of the County Court thus delegating authority to make an instru- 
ment, every purchaser of the paper, however innocent, was necessarily 
notified that the order, while it did appoint Mety trustee, and did au- 
thorize one Judge to execute certain bonds to the Missouri, lowa and 
Nebraska Railway Company, did not in any manner “authorize the in- 
sertion of the false recitals, showing that the Alexandria and Nebraska 
City Railway Company was ‘ formerly the Alexandria and Bloomfield 
Railroad Company, and the all-important recital that the bonds were 
issued as authorized by an act of the General Assembly of the State of 
Missouri, entitled ‘An act to incorporate the Alexandria and Bloomfield 
Railroad Company, approved Feb. 9, 1857." 

It will be shown by citation of authority that with the exception of 
the previous ruling of this court in favor of defendant (112 U. 5., 183) 
every decision of any court, State or Federal, involving the Alexandria 
& Bloomfield Railroad charter, has been made upon “ agreed cases ” 
admitting by stipulation vitally important facts which the Record in this 
case demonstrates that it was not, and has never been, in the power of 
this or any other plaintiff to prove. Mety (page 322 printed Record) 
swears that all the bonds numbered below 101 were countersigned by 
him as delivered Sept. 20, 1871. 

As he proves that the indemnifying bond against the injunction 
suit pending or to be brought in Scotland county, signed by Drake 
and Henry Hill (page 322), was delivered to him before he delivered 
the bonds, and that indemnifying bond is dated September 21, 1871 ; 
that or a later date than that was probably the actual date of counter- 
signature. At pages 325 and 89, P. R., it is shown that the one hun- 
dred bonds numbered from 100 to 200 were countersigned and de- 
livered Dec. 11, 1871, two months after Mety had been personally 
served with injunction and when he had been promised (page 324 of 
printed Record) by Drake, president of M., I & N. R.R. Co., and also 
the Construction Company (page 170, printed Record), that he should 
be defended and protected. The testimony of Mety at pages 319-322, 
of Birch, at pages 345, 347, 349, and Mackey, at pages 333, 320, P. R., 
show that the bonds 1 to 100, marked countersigned Sept. 20, 1871, 
were carried out of the State of Missouri to avoid service of the in- 
junction, of which plaintiff, Mety and all conspirators had actual notice. 
The testimony cited substantially made out every averment of the 15th 
defence herein described as to actual notice to the plaintiff and his co- 
conspirators, and the Court in his charge (page 360 of printed Record) 
evidently conceded that actual notice had been brought home to plain- 
tiff. “The first indemnifying bond against the injunction given to Mety 
by Drake, as president, and Henry Hill, as superintendent of railway 
company, is shown by the testimony of Mackey, at page 333, to have 
been discussed by plaintiff, who, at the suggestion of Henry Hill, de- 
clined to sign it because he was president of the First National Bank 
and thought Dodge ought not to sign it because he was cashier. That 
bond (page 322 of printed Record) fully affects everyone who read or 
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discussed it with notice of the object of Mety’s flight to Warsaw. That 
object is shown to have been the sole subject of conversation with 
plaintiff and his co-conspirators (pages 332, 346 of printed Record.) 
The indemnifving bond is shown (pages 349, 323 of printed Record) to 
have been substituted for one that was “ too strong” or “ too good ” 
for Mety. The second indemnifying bond (page 327 of printed Ree- 
ord) was infinitely weaker than the first. 

Drake signed the first indemnifving bond to Mety against injunction 
suits (page 322), which Judge Cooper (page 319), on the 20th of Sep- 
tember, 1871, informed him would be offered, as president of the Mis- 
souri, lowa and Nebraska Railway Company. 

McDonald (at page 170) proves that he was also president of the 
construction company. Plaintiff in his first deposition (page 2 of 
printed supplement to Record) testifies that either Drake or Henry 
Hill was at the head of the Lowa contracting or construction company 
here. The second indemnifying bond to Mety (page 325, printed Rec- 
ord), which he proves (page 324, printed Record) was executed and de- 
livered on the 11th of December, 1871, in exchange for bonds numbered 
101 to 200, is signed by Henry Hill as superintendent both of the M., 
I.& N. RR. Co. and the Lowa contracting or construction company. 
Plaintiff, in his second deposition, when asked whether every one of 
the persons concerned in the coupons in this suit was not connected 
either with the railway company or with the aforesaid construction 
company (at page 14, printed supplement to Record) answered: “ ] 
know one that’s not; Dodge, the First National Bank, is not.” Dodge 
was cashier of the First National Bank and plaintiff was its president 
(page 321, printed Record). 

Tobey & Co. (p. 254. printed Reeord) could not tell when, where, 
from whom, or at what price they bought the 61 bonds they sold the 
bank (prior to the institution of this suit) at fifty cents cash. 

Plaintiff in his first deposition (page 2, supplement to printed Record) 
gives the number of every bond which each person or corporate body 
owtied in this suit. Then in 1879, when his memory was fresh, he dis- 
tinctly stated that he bought 30 or 40 thousand dollars of bonds and 
coupons from Tobey & Co. (each bond being for one thousand dollars). 
In that deposition he swore that he owned the coupons from bond No. 
55 (then, and after the trial began, declared upon in this suit and dis- 
missed by him at page 63), which he endeavored to confound with bond 
No. 75, from which coupons were merged in the judgment (page 165). 
There was no competent proof of any previous innocent holder of said 
bond. Plaintiff's first deposition showed (p. Z, supplement to Record) 
that Henry Hill, chief officer, in whose name accounts of contracting or 
reconstructing company were kept, a director and stockholder in the 
Missouri, Lowa and Nebraska Railroad Company, who with Drake 
signed the two indemnifying bonds to Mety, was allotted bonds involv- 
ing twenty-seven coupons left undismissed in this suit, and each of the 
conspirators a certain number indicated. Stone (page 191), Townsend 
(page 217), Smith (page 182) were stockholders in the construction 
company. Smith's statement that “along in 1871 or 1872” he was 
president of the company is not inconsistent with McDonald's testi- 
mony that Drake was president of that company, as also of the railroad 
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company, when the fraud concerning bonds was begun or the bonds 
obtained. Gebhard (page 226) was stockholder in both the railroad 
company and the contracting company; these men swore (see page 
243, printed Record) that they had no notice of Wagner's suit when 
they bought the coupons in Hill's suit ; one of three members of the firm 
of Zeno, Secor & Co. (the other two dead) testified that he had not 
heard of the Wagner suit, and undertook to prove the innocence of his 
partners by saying that they never told him that they had notice. Five 
thousand dollars of Hill’s judgment was upon Secor’s coupons. 

Defendant presented seven separate declarations of law to the jury 
which were severally refused by the court subject to defendant's excep- 
tions, who finally substantially took from the jury the right to pass 
upon every issue made by the evidence, by charging the jury, in this and 
the cases consolidated with it, that unless actual notice of the pendency 
of the suit of Wagner v. Mety and others had been traced through all 
the transferees of the paper, the jury should find for plaintiff for the 
sums stated. The printed Record (page 362) shows that defendant was 
recognized as formally repeating all exceptions previously noted, and 
thereafter excepted to the court’s charge because it took from the jury 
the right to pass upon material issues of fact presented, and especially 
to that part of the charge which took from the jury the right to pass 
upon the question as to whether William Hill, having actual knowledge 
of the pendency of the suit of Wagner v. Mety et a/., would be precluded 
from recovering in this action. The court rendered judgment (see page 
25, printed Record) for $46,944, with sever per cent., although the law 
of Missouri authorized only six per cent. upon judgment upon instru- 
ments wherein no rate of interest was named. (R.S. of Mo., 1879. See. 
2725, page 458.) 

Although it has been declared that Sec. 914, R. S. U.S., requiring 
Federal courts to conform to State practice in the trials of civil actions, 
does not alter the practice of this Court upon writs of error sued out in 
such cases, it is believed that this Court may notice any error manifest 
upon the records of such cases. : 

Throughout this Record will be traced the utter confusion of pro- 
ceedings, and the consequent injustice to which defendant was sub- 
jected by the rulings of the lower court in consolidating this with other | 
cases, and permitting plaintiff during the progress of the trial upon one 
hand to dismiss thousands of dollars of coupons, and upon the other 
to “transfer by memorandum to this case,” and compute in judgment 
not only coupons previously filed and eancelled in other cases, but 
others which he had already dismissed upon the Record in this action 
six months previous to trial (printed Record, pages 165, 167, 18), other 
coupons (page 167, printed Record), which had not even been declared 
upon in his amended petition, but matured four years after it was filed, 
and yet other coupons (from bonds 16, 17, and 56) concerning which 
plaintiff and the court below checked cross-examination of plaintiff's 
witness, compelling defendant to accept plaintiff’s assurance that they 
had been dismissed from and were not in this suit, eleven of which 
coupons notwithstanding appear in plaintiff's list of undismissed cou- 
pons (page 165, printed Record) computed in his judgment, all of which 
more fully appears in assignments of error. It will be shown that even 


accepting as correct the list of coupons purporting to remain undis- 
missed, and including coupons therein named which the record proves 
had been dismissed from this suit, plaintiff's judgment still exceeds by 
twenty-five hundred dollars the amount for which it should have been 
entered. Defendant, within four days after judgment, filed motion in 
arrest of judgment because of excessive judgment, defective petition, 
ete., and a motion for a new trial setting out various grounds for re- 
hearing, now here assigned as errors. ‘The bill of exceptions shows 
that contrary to defendant's exceptions they were overruled and that all 
the evidence offered by either party during the entire trial, all the rul- 
ings of the lower court and exceptions thereto, the several declarations 
of law refused to defendant contrary to its exceptions, and the charge 
of the court to the jury are included in said bill of exceptions, made 
part of the record herein. 


ASSIGNMENT OF ERRORS. 


Upon the trial of this cause the court below erred in giving, contrary 


to defendant's objections and exception (page 262, printed Record), the 
following charge to the jury: 


Wma. Hitt wv. ScorTiuanp Country. 
CHARLES H. MELLEN v. Scoruaxnp County. 
First NATIONAL Bank or Warsaw v. SCOTLAND COUNTY. 


Treat, -/.: 


“ GENTLEMEN OF THE JuRY: There are three cases submitted to you, 
and they depend essentially upon the same propositions of law. The 
court has reduced to writing the views which must control these cases. 

“ The court declares the law to be that the plaintiff in each case is en- 
titled to recover on all such obligations sued on, respectively, as he has 
proved were executed and delivered in manner and form as stated ; that 
is, duly signed by Dawson, the presiding justice of the County Court of 
Scotland county, and Sterling McDonald, clerk of said county, and coun- 
tersigned by Charles Mety, under seal of said county.” 

“ Concerning the signatures there seems to be no dispute. Z’here are 
some qucstions of law connected therewith, which have been present: df, Us 
to which you need not he troubled, Lvceptions huve heen ST ve d hy COUN- 
se/; but the court instructs you that these bonds purport to be signed 
by Dawson, the presiding justice, by Sterling McDonald, the clerk, and 
countersigned by Charles Mety. I suppose there is as to said signa- 
tures no dispute as a matter of fact. Now, producing these bonds, 
which are negotiable in their character, together with the coupons at- 
tached, the plaintiffs, respectively, will be entitled to recover, unless it 
has been proved that the plaintiff and each of the persons through 
whom he derived title to said obligations had actual notice of the pen- 
dency of the suit of Levi J. Wagner ef a/. v. Mety e¢ a/., the record of 
which has been produced in evidence.” 

“ You understand, gentlemen, that there was a suit instituted by Levi 
J. Wagner and others to test the validity of these bonds, with a view of 
determining whether they were valid or invalid. The result of that suit 
was in favor of the county, to wit, that the bonds were void and should 
be delivered up to be cancelled ; but those bonds that were in the hands 
of dona fde holders for value, they knowing nothing about the suit or 
invalidity of the bonds, would not be concluded thereby, hence, 
under the rules of law governing negotiable paper of this character, 
though a party may know of the infirmity of the paper, if he derives 


, 
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title thereto through a person who knows nothing about it, he holds the 
paper as if valid. In other words, if this were not so, and either of 
you receive negotiable paper through an innocent party, and that paper 
is found invalid afterward as between the original parties, you might 
go back on the innocent party to reimburse you, and thus through the 
ordinary course of transfers suits might run indefinitely through a series 
of transactions ; but, to give sanctity to commercial paper, the law is 
that if one innocent party in the course of the transaction holds the 
paper for value, all behind him stand in his shoes, and are as if equally 
innocent parties. I have gone a step farther than the ruling which was 
specifically before the Supreme Court. I say that this paper is valid 
in the hands of a party who received it for value without actual notice 
of the pendency of the suit of Wagner and others, but if he and each 
intermediate party from the first delivery of these bonds and coupons 
also had notice of such suit or other infirmity then no recovery can 
be had.” 

“ Actual notice that the bonds and warrants were delivered by said 
Mety for the purpose of avoiding a proceeding in equity for the can- 
cellation of said bonds and coupons, which contemplated proceeding 
was known to said Mety to be about to be instituted, and which was 
soon thereafter instituted, the same being the case above mentioned, 
would, if said actual notice existed as to the plaintiff and euch interme- 
diate party, prevent plaintiff's recovery herein.” 

“ By that is meant simply this—that if actual notice existed, so far as 
all the intermediate parties were concerned in the transfer of this paper 
from one to the other, of the actual pendency of that suit, or of a con- 
trivance by Mety, through this indemnity bond, to emsnge the injunc- 
tion, the same rule obtained.” 

“ Tf the obligations sued on were duly executed, as above mentioned, 
and delivered by said Mety, and were thereafter purchased for value by 
the plaintiff from persons who had acquired the same for value without 
notice of said suit or of any fraud in the execution and delivery of the 
same, as above stated, then as to such obligations the plaintiff is enti- 
tled to recover.” 

“On the other hand, if the plaintiff and each of the persons through 
whom he derived title had actual notice of said Wagner suit, or of the 
delivery of said obligations by Mety to escape said suit, known to be 
about to be instituted, then as to such of said obligations there can be 
no recovery.” 

“ In other words, in order to defeat the plaintiff's rights in this case, it 
is necessary to trace from the original delivery by Mety of those bonds 
through all the various parties in the course of the transfers an actual 
notice of that pending suit or of the fraud mentioned, and in the light 
of the testimony it seems that there is no need of going any further. 
One link broken in the chain breaks the chain.” 

“ T will only state, in order that the jury may understand this, in a con- 
densed form, that where negotiable paper is put upon the open market 
and a purchaser knows nothing of its infirmity and pays value for it, 
although the person from whom he purchases knew there was an in- 
firmity in the paper, yet he is not charged with notice of what others 
knew, and if that paper passes through the hands of one or more inno- 


cent parties, and finally comes back to him, and he doubts the validity 
or infirmity of the paper, he is protected by the innocent. parties who 
stand behind him. That is all that means. Otherwise, negotiable paper 
would be set afloat in the community which might be valueless ; so that 
nothing remains for you but to find a verdict for the plaintiff for the 
sums stated, unless acfval notice, as stated, is traced through all the 
transferees of the paper. This raises a very important question for the 
Supreme Court of the United States to pass upon in the light of its re- 
cent decision in the principal case.” Because said charge substantially 
took from the jury the right to pass upon material issues of fact pre- 
sented ; it substantially declared that the jury were precluded from 
every inquiry except as to whether in this case defendant had accom- 
plished the task of tracing through every transferee of the paper or in- 
struments in suit (a majority of which transferees, as suggested in the 
charge, plaintiff's own testimony had proven to be absolately unknown) 
actual notice of the pendency of the suit of Wagner et a/. v. Mety et ad. 
The charge avowedly presented but a single proposition or ‘question, 
and was so framed as to obviate the obligation to make to specific parts 
thereof separate exceptions. Taken as a whole it virtually directed the 
jury that upon the case as submitted to them they must find for 
plaintiff. | 

Among the issues of fact which said charge took from the jury 
the right to pass upon, was evidence proving or sufficiently tending 
to prove that though the bonds may have passed through the hands 
of unknown persons not affirmatively shown to have had actual! 
notice of their final execution and delivery during the pendency of 
the suit of Wagner et «/. v. Mety et a/., they had come back to the con- 
spirators, who caused them to be delivered in violation of law, in 
defiance of the mandate of a court of competent jurisdiction, which, 
with actual notice to them, adjudged the bonds void, declared that 
they were issued w/tra vires, aml had ordered their cancellation in 
a final judgment which this court, in a previous hearing of this 
vase, had declared binding upon the Missouri, lowa and Nebraska 
Railway Company, and upon all who were chargeable with actual no- 
tice of its pendency; it precluded the consideration of evidence 
showing that Henry Hill, as a director and stockholder of the Mis- 
souri, Lowa and Nebraska Railway Company, was, substantially, one 
of the original payees of the bonds issued to said company, and 
therefore precluded from invoking the protection of any inno- 
cent holding as to the thousands of dollars of coupons, in this judg- 
ment merged, which plaintiff testified that he bought for Henry Hill 
and were owned by him, and that said Henry Hill, plaintiff, and Drake 
had actual notice of the pendency of said suit of Wagner et a/. r. Mety 
etul. (Pages 320, 322, and 349 printed Record.) Said charge took 
from the jury the right to pass upon the question as to whether William 
Hill, having actual notice of the pendency of the suit of Wagner et a/. 
v. Mety et a/., would be precluded from recovering in this action. The 
testimony hereinafter cited substantially made out every averment of the 
15th defense as to notice to the plaintiff and his co-conspirators, and 
the Court in his charge (page 360 of printed Record) evidently con- 
ceded that actual notice had been brought home to plaintiff. The tes- 
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timony of Mety at pages 319-322, of Birch at pages 345, 347, 349, and 
Mackey at pages 333, 320 P. R., show that the bonds 1 to 100, marked 
countersigned Sept. 20, 1871, were carried out of the State of Missouri 
to avoid service of the injunction, of which plaintiff Mety and all con- 
spirators had actual notice. The first indemnifying bond against the 
injunction given to Mety by Drake, as president, and Henry Hill, 
superintendent of railway company, is shown by the testimony of 
Mackey, at page 333, to have been discussed by plaintiff, who, at the 
suggestion of Henry Hill, declined to sign it because he was president 
of the First National Bank, and thought Dodge ought not to sign it 
because he was cashier. That bond (page 322 of printed Record) fully 
affects every one who read or discussed it with notice of the. object of 
Mety’s flight to Warsaw. That object is shown to have been the sole 
subject of conversation with plaintiff and his co-conspirators (pages 
332, 346 of printed Record). The indemnifying bond is shown (pages 
349, 323 of printed Record) to have been substituted for one that was 
“too strong” or “too good” for Mety. The second indemnifying 
bond (page 327 of printed Record) was infinitely weaker than the 
first. 

Drake signed the first indemnifying bond to Mety against injunc- 
tion suits (page 322), which Judge Cooper (page 519), on the 20th of 
September, 1871, informed him might be offered, as president of the 
Missouri, Iowa and Nebraska Railw: ay Company. 

MeDonald (at page 170) proves that he was also president of the 
construction company. Plaintiff, in his first deposition (page 2 of 
printed supplement to Record), testifies that either Drake or Henry 
Hill was at the head of the Iowa contracting or construction company 
here. 

At pages 325 and 89, P. R., it is shown that the one hundred bonds 
numbered from 100 to 200 were countersigned and delivered Dee. 11, 
1871, two months after Mety had been personally served with injune- 
tion and when he had been promised (page 324 of printed Record) by 
eee president of M., I. & N. R.R. Co., and also of the Constraction 

Company (page 170, printed Record), that he should be defended and 
protected. 

The second indemnifying bond to Mety (page 325, proves at page 
324 printed. Record) was executed and delivered on the llth of De- 
cember, 1871, in exchange for bonds numbered 101 to 200, is signed 
by Henry Hill as superintendent 4o// of the W., 7. & N. 2. PR. Co. and 
the fowa Contracting or Construction Company. Plaintiff, in his sec- 
ond deposition, when asked whether every one of the persons con- 
cerned in the coupons in this suit was not connected either with the 
railway company or with the aforesaid construction company (at page 
14, printed supplement to Record), answered, “I know one’s that’s 
not; Dodge, the First National Bank, is not.” Dodge was cashier of 
the First National Bank, and plaintiff was its preside ‘nt (page 329 
printed Record). 

Tobey & Co. (page 234, P. R.) could not tell when, where, from whom, 
or at what price they bought the 61 bonds they sold the bank (prior to 
the institution of this suit) at fifty cents . ash. 

Plaintiff in his first deposition (page 2, supplement to printed Ree- 


ord) gives the number of every bond which each person or corporate 
body owned in this suit. Then in 1879, when his memory was fresh, 
he distinctly stated that he bought ¢A/rty or forty thousand dollars of 
bonds and coupons from Tobey & Co. (each bond being for one thou- 
sand dollars). In that deposition he swore that he owned the coupons 
from bond No. 55 (then and after the trial began, declared upon in this 
suit and dismissed by him at page 63), which he endeavored to con- 
found with bond No. 75, from which coupons were merged in the judg- 
ment (page 165). There was no competent proof of any previous in- 
nocent holder of said bond, though plaintiff’s testimony showed a 
previous holder. Plaintiff’s first deposition showed (page 2, supple- 
ment to Record) that Henry Hill, chief officer, in whose name accounts 
of contracting or reconstructing company were kept, a dtrector and 
stockholder in the Missouri, lowa and Nebraska Railroad Company, 
who with Drake signed the two indemnifying bonds to Mety, was al- 
lotted bonds involving twenty-seven coupons left undismissed in this 
suit and each of the conspirators a certain number indicated. Stone 
(page 191), Townsend (page 217), Smith (page 182) were stockholders 
in the construction company. Smith's statement that “along in 1871 
or 1872” he was president of the company, is not inconsistent with 
MeDonald’s testimony that Drake was president of that company as 
also of the railroad company, when the fraud concerning bonds was 
begun or the bonds obtained ; Gebhard (page 226) was stockholder in 
both the railroad company and the contracting company ; these men 
swore (see page 243, printed Record) that they had no notice of Wag- 
ners suit when they bought the coupons in Hill’s suit; one of three 
members of the firm of Zeno, Secor & Co. (the other two dead) testified 
that he had not heard of the Wagner suit, and undertook to prove the 
innocence of his partners, by saying that they never told him that they 
had notice, Five thousanyl dollars of Hill’s judgment was upon Secor’s 
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The conflicting stateméetts of Kirk and plaintiff concerning the num- 
ber of bonds purchased, and the party who purchased them were ir- 
reconcilable. Plaintiff's testimony, that he bought all said bonds 
(which Kirk swore he sold to the bank) ‘adividually from brokers who 
“were very careful not to let him know from whose hands they came ” 
(page 16, plaintiff's 2d deposition), indicated that there were inter- 
mediate transfers after Kirk sold to the bank and was evidence of the 
conspiracy to make mock sales pleaded by defendant. 

If the bonds were ever really sold, the price (page 246, printed Record) 
was about one-fourth of principal and accrued interest, plaintiff (page 
18, 2d deposition of William Hill) after stating that he bought coupons 
for Dodge, the bank, and Geo. S. Knox involved in this suit, shows that 
he sometimes bought without consulting them. The testimony (pages 
225, 243) shows that plaintiff individually or as president of the bank 
purchased years before the trial the coupons which ten years ago he 
swore belonged to Secor & Co. and Gebhard, and that upon his own 
showing (page 6 of plaintiff's first deposition) he had previously learned 
of the final adjudication in case of Wagner ef a/. v. Mety e¢ a/. There 
was no sufficient evidence that the coupons from bonds 1, 2, 3, 56, 86, 
145, 146, 147 were ever detached from any bonds of Scotland county 
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(pages 168, 169, printed Record) ; the depositions of Griffin (printed 
Record, page 199) did not name all of said coupons and spoke of forty 
dollar coupons instead of eighty ; ; plaintiff bought knowing that the 
bonds were contested (page 5, first deposition ; page 16, second depo- 
sition). From said unproven bonds, 25 unproven coupons were merged 
in plaintiff's judgment (pages 164 and 165, printed Record). 


IT. 


It is manifest: from the record herein (printed Record, pages 361, 
362) that the court below erred in giving, contrary to defendant’s ex- 
ception, the following part of the charge to the jury : 

‘In other words, in order to defeat the plaintiff’s rights in this case, 
it is necessary to trace, from the original delivery by Mety of those 
bonds, through all the various parties in the course of the transfers, an 
actual notice of that pending suit or of the fraud mentioned, and in the 
light of the testimony there seems no need of going any further. One 
link broken breaks the chain.” 

Because said part of the charge took from the jury the right to pass 
upon the question as to whether William Hill, h: a actual notice of 
the pendency of the suit of Wagner e¢ a/. v. Me ‘ty et al., would be pre- 
cluded from recovering in this action. 

In order to avoid unnecessary repetition plaintiff in error prays that 
herein and in the succeeding assignments of error its citations of evi- 
dence set forth in support of the first assignment of error may be taken 
and considered as formally repeated. 


IIT. 


The court below erred upon the trial of this cause in refusing, con- 
trary to defendant's request and exceptions (printed Record, pages 
359-360), the following instruction or declaration of law to the jury: 

The court deciares the law to be that if the jury believe from the 
evidence that William Hill, the plaintiff herein, did, before the time at 
which he purchased either of the coapons in this suit involved, have 
actual notice of the pendency of the suit instituted by Levi J. Wagner 
et al. v. Charles Mety in the Circuit Court of Scotland county, in the 
State of Missouri, and thence carried by change of venue to Shelby 
county, Missouri, in the Cireuit Court of which last-named county the 
judgment was rendered, a transcript whereof has been offered in evi- 
dence by defendant Scotland county, then the jury are instructed that 
as to each and every coupon in this suit involved which said William 
Hill purchased at any time after having actual notice of the pendency 
of said suit of Wagner e¢ a/. v. Mety ef a/. plaintiff cannot recover a 
judgment herein, but as to each ‘all every such coupon the jury must find 
for the defendant. | 


IV. 


The court below erred upon the trial of this cause in refusing, con- 
trary to defendant’s request and exceptions (printed Record, pages 
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359-360), to grant the following instruction or declaration of law to 
the jury: 

The court declares the law to be that if at the time or times of 
making purchases of either of the coupons in this suit declared upon, 
William Hill, the plaintiff, had actual knowledge of the pendency of or 
judgment in case of Levi J. Wagner ef al. v. Mety et a/., and if the 
jury so find, they are instructed that as to any such coupon purchased 
by plaintiff, whether for himself or as agent for other persons, no re- 
covery of judgment can be herein had. 
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Tt is manifest from the Record in this case that the court below erred 
in permitting (contrary to defendant's exceptions, page 78 of printed 
Record) the plaintiff to introduce the articles of consolidation between 
Alexandria and Nebraska City Railroad Company and Iowa Southern 
Railroad, without previously showing that said Alexandria and Ne- 
braska Railroad Company wasthe successor of the Alexandria and Bloom- 
field Railroad Company, especially in omitting to prove, as demanded 
by defendant, that the act of the General Assembly of the State of 
Missouri, approved Feb. 19, 1866, amendatory of the act incorpor- 
ating the Alexandria and Bloomfield R.R. Co., read in evidence by plain- 
tiff against defendant's objection (page 70, printed Record), had been 
accepted in whole or in part by the Alexandria and Bloomfield Railroad 

Company as required by the terms of Sec. 4, of said amendatory act, 
before any part thereof could become a law. 

Said amendatory act provided by Sec. 1 that the Alexandria and 
Bloomfield Railroad Company might change the cor porate name of said 
Company to that of the Alexandria and Nebraska City Railroad ; by 
Sec. 2, that it might extend its route ; by Sec. 3, that it might consoli- 
date with other roads; by Sec. 4, that the whole or any section of said 
act which might by order of a majority of the Board of Directors of 
said Alexandria and Bloomfield Railroad, at a meeting for that purpose 
called after ninety days written notice to each director, stating fully the 
object of said meeting, shall be in force from and after such adoption. 


VI. 


The Court below erred upon the trial of this cause in refusing, con- 
trary to the request and exceptions of defendant (printed Record, pages 
359, 360) the following instruction or declaration of law to the jury : 

The Court declares the law to be as follows: If the jury find from 
the evidence that during a vacation of the County Court of Scotland 
county, Missouri, about the month of July, 1871, the bonds from which 
coupons sued on were detached, were executed by William Dawson 
signing his name as presiding justice of said county and by Sterling 
MeDonald s signing his name as Clerk of said Court and affiting the 
seal of said County Court to each of said bonds, and that no other 
order for the execution of s: nid bonds had been made by said County 
Court except the order of said Court dated August 9, 1870, offered in 
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evidence by plaintiff, then the jury are instructed that there was no au- 
thority in said officers to insert in said bonds the words reciting that 
the Alexandria and Nebraska City Railroad Company was formerly the 
Alexandria and Bloomfield Railroad Company or the words reciting 
that said bonds were issued under and pursuant to an order of the 


County Court for subscription to the stock of the Missouri, lowa and 


Nebraska Railway Company as authorized by an act of the General As- 
sembly of the State of Missouri entitled “An act to incorporate the Alex- 
andria and Bloomfield Railroad Company,” approved February 9, 1857, 
and the County defendant cannot be estopped by said recital from denying 
that the privileges of the Alexandria and Bloomfield Railroad Company 
had vested in the Missouri, lowa and Nebraska Railway Company. 


VIL. 


The Court below erred upon the trial of this cause in refusing, con- 
trary to defendant's request and exceptions (pages 359-360, printed 
Record), the following instruction or declaration of law to the jury: 

The Court declares the law to be that an act of the General Assem- 
bly of the State of Missouri entitled “ An act to amend an act to in- 
corporate the Alexandria and Bloomfield Railroad Company,” approved 
Feb. 9, 1857, authorizing said Company to change the incorporate namo, 
also authorizing said Company to extend said road from a point at or 
near Luray, in Clark county, Missouri, to Nebraska City, in Nebraska 
Territory, by way of or near Rockport, in Atchison county, Missouri, 
and also authorizing said Company to adopt all or any of the sections 
of this act, the same to be binding on said Railroad Company, approved 
Feb. 19, 1866, was and ever since bas been inoperative, null; and void, 
because said act was not in conformity with but was repugnant to the 
organic or constitutional law of the State of Missouri then, 7. e., Feb. 
19, 1866, in force in the State of Missouri. That said act did not con- 
fer upon the Alexandria and Bloomtield Railroad Company the right to 
change its corporate name or any of the several. rights in said act set 
forth. That the plaintiff herein has not offered competent or sufficient 
evidence that the privileges of the Alexandria and Bloomfield Railroad 
Company under its charter of Feb. 9, 1857, ever law fully passed to or 
vested in the Company designated as the Missouri, lowa and Nebraska 
Railway Company, and that in the absence of such evidence of transfer 
of said privileges there was no power in the County Court of Scotland 
county, in the State of Missouri, to subscribe stack or issue bonds to 
the said Missouri, lowa and Nebraska Railway Company without the 
condition precedent of the assent of two-thirds of the qualified voters 
of such county at a general or special election therein held, and it has 
been admitted that no such election was held; that in the absence of 
a lawful transfer of said privileges of said Alexandria and Bloomfield 
Railroad Company to said Missouri, Lowa and Nebraska Railway Com- 
pany, the County Court of Scotland county had no power to estop said 
Scotland county by any recitals contained in the bonds alleged to have 
been executed by authority of said County Court, because the act of the 
General Assembly of the State of Missouri entitled “ An act to incor- 
porate the Alexandria and Bloomfield Railroad Company, approved 


Feb. 9, 1857,” under the sole authority of which said bonds allege same 
to have been executed, did not vest said County Court with power to 
make bonds to the Missouri, lowa and Nebraska Railway Company or 
to determine whether there had been consolidated in said last-named 
Company the Alexandria and Nebraska City Railroad Company and the 
[owa Southern Railway Company, or to determine whether said Alex- 
andria and Nebraska City Railroad Company was formerly the “ Alex- 
andria and Bloomfield Railroad Company.” The recitals in said bonds 
offered in evidence by plaintiff made it the duty of every purchaser of 
such bonds to enquire whether there was legislative authority in the 
Alexandria and Bloomfield Railroad Company to change its name to 
that of the Alexandria and Nebraska City Railroad Company ; every 
purchaser of such bonds was bound to know that the only attempt of 
the Legislature to confer such authority was contained in the uncon- 
stitutional and void act herebefore referred to. Such being the law 
applicable to this case, the jury must find for the defendant. 

The statement of facts upon which this instruction was based is set 
forth fully in the TX assignment; the organic law showing the uncon- 
stitutionality of the amendatory act of Feb. 19, 1866, therein described, 
is set forth at page 41 of this brief. 


VILL. 


The court below erred upon the trial of this cause in refusing, con- 
trary to defendant's request and exceptions (pages 359, 360, printed 
Record), the following instruction or declaration of law to the jury : 
“ The court declares the law to be that under the pleadings herein plain- 
tiff cannot recover upon any coupon declared upon in the second count 
of his petition, unless he has first established affirmatively to the satis- 
faction of the jury that such coupon was the act and deed of Scotland 
county, Missouri. It is not sufficient that plaintiff may have shown 
that the signatures of the persons purporting to have executed the sey- 
eral bonds are those of the presiding judge of the County Court of 
Scotland county, and of the Clerk of said Court, and that said bonds 
are sealed with the seal of said County Court. It is incumbent upon 
plaintiff further to show that the County Court, by an order upon its 
records made, empowered said persons to execute said bonds ; that the 
County Court of Scotland county aforesaid had authority to make such 
order, and that the coupons aforesaid were detached from said bonds. 
If the County Court aforesaid had authority to make such order, plain- 
tiff has nevertheless failed to offer competent evidence of such fact, and 
the jury must find for defendant.” The statement of facts upon which 
this instruction was based is fully set forth in ninth assignment of error. 


IX. 


The court below erred in ruling contrary to defendant's objections 
and exceptions (pages 88, 85, 86, and 78, printed Record) that bond 
No. 4, and the other bonds offered by plaintiff should be received in 
evidence. 
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Each of said bonds, excepting the number and date of countersigna- 
ture thereof, and delivery by trustee, was identical in form with said 
bond number 4, which was in words and figures as follows: 


* $1,000. 5 United States of America. No. 4. 
“* Eight per cent. Railroad Bond. 
“County of Scotland. Twenty-five years. 


“ Know all men by these presents, that the County of Scotland, in 
the State of Missouri, acknowledges itself indebted to the Missouri, 
lowa & Nebraska Railway Company, a corporation existing under and 
by virtue of the laws of the States of Missouri and Towa, formed by 

consolidation of the Alexander & Nebraska City Railroad Com- 
251 pany ( formerly A lerandria ct Bloow fi ld Railroad Company), 
of the State of Missouri, and the Lowa Southern Railway Com- 
pany, of the State of Lowa, in the sum of $1,000, which sum the said 
county hereby promises to pay to the said Missouri, lowa & Nebraska 
Railway Company, or bearer, at the Farmers’ Loan & Trust Company, 
New York, on the 31st day of December, A. D. 1895, together with in- 
terest thereon from the 3lst day of December, 1870, at the rate of eight 
per cent. per annum, which interest shall be payable annually in the 
city of New York, on the thirty-first day of December in each year as 
the same shall become due, on the presentation of the coupon hereto 
annexed. This bond being issued under and pursuant to an order of 
the County Court of said Scotland county for subscription to the stock 
of the Missouri, Iowa & Nebraska Railway Company, as authorized by 
an act of the General Assembly of the State of Missouri, entitled ‘An 
act to incorporate the Alerundria & Bloomfield Railroad Comp ny, 
approved February 9, 1857. 
“In testimony whereof, the said County of Scotland has executed 
this bond by the presiding justice of the County Court of said 
252 county, under the order of the said court, signing his name 
hereto, and the clerk of said court, under the order thereof, at- 
testing the same and affixing thereto the seal of said court. This done 
at the town of Memphis, in the County of Scotland, in the State of 
Missouri, the first day of September, A. D. 1870. 
“WILLIAM DAWSON, 
“6 Presiding Justice of the County Court of Scotland County, Mo. 


* Attest. STERLING McDONALD, 
Z SEAL. | Clerk of the County Court of Scotland County, Mo. 


“Countersigned and delivered this 20th day of September, 1871. 
“CHARLES METY, 
“* Trustee. 
«“ Each of said bonds numbered above 100 was marked countersigned 
and delivered this llth day of December, 1871. 
“CHARLES METY, 
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oe Trustee.” 


As a foundation for the introduction of.said bonds, plaintiff, against 
defendant's objections and exceptions, undertook to establish the special 
charter power which permitted subscription to stock without’a previous 


vote of the electors, but utterly omitted two links in the chain. Ist, he 
failed to prove that section 1 of the amendatory act of the General 
Assembly of Missouri, Feb. 19, 1866, page 70, printed Record, whereby 
the Alexandria and Bloomfield Railroad Company was authorized to 
change its name, was ever accepted by said Alexandria and Bloomfield 
R.R. Co., as required by Sec. 4 thereof, which declared that only such 
parts of said law as might be thus accepted should become a law; or 
second, to offer any map or testimony showing that the route of the 
Alexandria and Bloomfield R.R. Co., or of any company proven to be a 
lawful successor of said company, was or may have been in or through 
Scotland county. These facts were admitted by stipulation in the 
agreed case of Thomas v. Scotland County, involving different coupons. 
(94 U.S., 682). It was contended (pages 78, 71 printed Record) that 
such proof was the necessary foundation of plaintiff's claim, without 
which there could be no power in the County Court to subscribe stock 
or issue bonds. It is conceded that if the County Court had power and 
made an order determining facts within their discretion, such determi- 
nation inserted in bonds made by such court would be conclusive in 
favor of innocent holders, but in this case it is contended, first, that the 
court had not the power to estop the county, and secondly, that if it 
had, it did not do it, but that an unauthorized and limited agent did 
attempt so to do. Plaintiff attempted to establish in the following 
manner such estoppel: He introduced a witness, McDonald, who 
proved (pages 169-172 of printed Record) that in July, 1871, during a 
vacation of the County Court, one Dawson signed. 200 bonds; that he 
(McDonald) attested said signature and affixed the ordinary seal of the 
County Court to bonds which Hill or the bank had sent to him; that 
he (McDonald) was the Clerk of the County Court, and that when court 
was in session said Dawson acted as presiding judge; that he (Me- 
Donald) attested said signature of Dawson and affixed the seal of the 
County Court to each of 200 bonds (page 88 of printed Record), each 
of which, excepting numbers of bonds and dates of counter-signature 
and delivery, was in words and figures set forth in form of bond herein 
described. 

Plaintiff seemingly conceded that this evidence did not under the 
laws of Missouri make out the fiuctum of those bonds which had been 
produced, because that law (General Statutes of Missouri, pages 555- 
83) provided that three judges should constitute a County Court, and 
that a majority of them must join in the execution of acts like the mak- 
ing of bonds, or proof must be made of a proper delegation of such 
authority to execute said bonds ; therefore plaintiff was forced to offer 
the order of the County Court of Aug. 9, 1870 (page 80, printed Rec- 
ord), not merely as a proof of authority, but as the only evidence by 
_which any delegation of authority to the single judge, or the trustee 
who countersigned bonds on the face thereof, to make the instruments, 
could be sustained. It was contended by defendant that every inno- 
cent purchaser was warned by the recitals on the face of the bonds 
that he must inquire as to the order permitting the factum by qne 
judge instead of a majority of the three judges, and also as to the ofti- 
cial character, and as to the authority of the trustee, Mety, who marked 
the bonds on the face thereof as “countersigned and delivered Sept. 
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20 or Dee. 11, 1871 ;” that thus compelled by commercial law to take 
notice of an order of the County Court thus delegating authority to 
make an instrument, every purchaser of the paper, however innocent, 
was necessarily notified that the order, while it did appoint Mety 
trustee, and did authorize one judge to execute certain bonds to the 
Missouri, Iowa and Nebraska Railway Company, did not in any man- 
ner “authorize the insertion of the false recitals, showing that the 
Alexandria and Nebraska City Railway Company was formerly the 
Alexandria and Bloomfield Railroad Company,” and the all-important 
recital that the bonds were issued as authorized: by an act of the Gen- 
eral Assembly of the State of Missouri, entitled “ An act to incorporate 
the Alexandria and Bloomfield Railroad Company, approved Feb. 9, 
1857.” 


X. 


The court below erred in ruling, contrary to defendant's objections 
and exceptions (pages 92, 89, 86, 87, printed Record), that coupon pur- 
porting to be for one year’s interest upon bond number 4, and each of 
the several coupons offered by plaintiff should be received in evidence 
in this cause. Each of said coupons, ultimately merged in judgment in 
this cause by reason of said ruling, were, exce pting number of bond to 
which it purported to have pertained and date of maturity, a litho- 


graphed paper, in words and figures as follows: 


““RATLROAD BOND COUPON: 


“ Memwpuits, Missouri, September 1st, 1870. 


“The County of Scotland, State of Missouri, will pay to the bearer on 
December 31st, 1873, at the Farmers’ Loan and Trust Company, in 
New York, $80, being one year’s interest on Bond No. 4, for one thou- 
sand dollars. 

“ (Signed | S. McDONALD, 
“ County Clerk.” 


In addition to testimony cited in next preceding assignment of error, 
it was shown that McDonald's title was clerk of the County Court. His 
testimony that the lithographed coupons shown might once have been 
attached to the bonds he did execute and sign is show n (at page 172 
printed Record) to have depended entirely upon the resemblance of the 
lithographed coupons shown him to those he once knew to have been 
attached to bonds signed by him. It will be observed that in cross- 
examination, when shown a coupon evidently similar to plaintiff's (page 
171, printed Record), he expressed hesitancy until plaintiff's counsel 
handed him one, with the assurance that there was no doubt about 
that. Witness testified that if some one had printed copies of said 
lithographs he might not have been able to distinguish them from 
those about which he testified. ‘Upon this evidence 25 coupons, pur- 
porting to have been detached from eight bonds not produce ed by plain- 
tiff, were permitted to go to the jury against defendant's exce ption (pages 
92, 164, 167, printed Record). 


Against the exceptions herein noted the Court admitted all the can- 
celled coupons, the previously dismissed and transferred coupons re- 
ferred to in the sixteenth, fifteenth, and fourteenth assignments of error, 
and all the coupons declared upon by plaintiff and actually undismissed ; 
in short, every coupon merged in plaintiff's judgment. 


XI. 


It is manifest upon the Record that the court below erred in order- 
ing seven per cent. interest upon plaintiff's jadgment as shown at page 
25 of the printed Record. This Court notices judicially that where no 
interest is stipulated the laws of the State of Missouri, in force at the 
date of said judgment (Revised Statutes of Missouri, 1879, volume 1, 
page 458, section 2725, printed in full at page 34 of this brief), provided 
that the same should bear six per cent. interest. The printed Record 
shows at page 92 that each of the instruments merged in aforesaid 
judgment excepting date of maturity and the number of coupon, or of 
the bond from which it purported to have been detached, was in words 
and figures, as follows: 


*“RATLROAD BOND COUPON, 


“$80. Mewmruis, Mo., Sep. 1, 1870. 
“The County of Scotland, State of Missouri, will pay to the bearer, 
on December 31, , at the Farmers’ Loan and Trust Company, in 


New York, eighty dollars, being one year’s interest on bond No. , for 
$1,000. 
“S. McDONALD. 
“County Clerk.” 
XII. 


It is manifest from the Record in this cause (printed Record, pages 
354 and 355), that the court below erred in permitting interest to be 
computed upon the several coupons merged in plaintiff's judgment at 
the rate of seven per cent. per annum. The several coupons were in 
the form set forth at page 92 of printed Record, and in next preceding 
assignment of errors, and the entire statute relied upon is set forth at 
page 35 of this brief. 


XITT. 
It is manifest from the Record in this cause (pages 63, 24, 4), that 
the lower court erred in permitting plaintiff during the trial to dismiss 
“ without prejudice ” many coupons declared upon in the second count 


of his petition without dismissing his suit as to all remaining coupons 
in said count of his petition declared upon. 


XIV. 


It is manifest from the Record in this cause that the court below erred 
in permitting plaintiff to retain in his list of undismissed coupons (page 
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165, printed Record) and merge in his judgment herein (under the 
charge of the court, pages 362, 165, 354, printed Record) the following 
described eleven coupons for eighty dollars each, viz: 3d, 4th, 5th, 6th, 
maturing coupons from bonds, numbered 16 and 17, 7th maturing 
coupon, from bond, numbered 56 (page 165 printed Reeord), because 
in the colloquy hereinafter quoted from bill of exceptions in this 
cause (pages 248-249, printed Record) the rulings of the court be- 
low, and the declarations of plaintiff's counsel in the progress of the 
trial constituted an actual dismissal of said coupons from this suit, pre- 
cluding their computation in the judgment herein. 

Cross ersmaination of plaintiff's witness, Mellen, by defendant's coun- 
sel (pages 248 249 printed Record) 

* DerenDANr’s CounseL: You testified some years ago in a deposi- 
tion taken in this case at Keokuk by Mr. Hagerman ? 

“A. Yes, sir. 

“(. Didn't you testify then you had sold those first bonds ? 

“A. No, sir; I did not, and you can’t find anything of the kind. 

“(). You said you had bought some in 1876, didn’t you ? 

“A. T bought some in 1878. 

‘* DEFENDANT'S CounseL: And they were 16, 17, 39, 40, and 56, were 
they not ? 

“ PLAINTIFF'S COUNSEL: I object, because those bonds are not in this 
suit. 

‘ DereNDANT’s CounsEL: How can we tell what isin this suit ? They 
have dismissed $20,000 of coupons while we are trying the case, and 
we haven't had time to find what they have dismissed and what they 
have not. 

“ PLAINTIFF'S CounseEL: We have furnished a list, put in the hands 
of one of the jurymen showing exactly the coupons and bonds 
in suit. 

‘* DEFENDANT'S CounsEL: I spent four hours last night trying to lo- 
cate these coupons that were dismissed yesterday, and it is not just to 
us to compel us to take their knowledge in the matter. 

“ PLAINTIFF'S CounseL: We did not take judgment on those. 

‘* DEFENDANT'S CouNsSEL: Those coupons were in this suit at one 
time. 

“THe Courr: They have all been dismissed, the counsel says. 

‘* DEFENDANT'S CounseEL: I don't know it; they say so. 

“ Tue Courr: Hold them to their word ; of course we will hold them 
to their statement. 

“ PLamtirr’s CounseL: Those are not in this suit of William Hill 
against Scotland county.” 

The testimony of plaintiff in his first deposition (page 4, supplement 
to printed Record) shows that the witness Mellen did from the outset 
own in this suit coupons from bonds 16, 17, and 56. The petition at 
page 3, printed Record, shows that they were declared upon. The “list 
of coupons remaining undismissed,” at page 165, printed Record, is 
presumably the one which the juror held, and it shows that eleven cou- 
pons from said bonds were undismissed and computed in plaintiff's 
judgment. Defendant also relies upon the X assignment of error as 
widitional support for the error herein assigned. 
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It is manifest from the Record in this cause, that the court below 
erred in permitting to be “transferred by memorandum to this case on 
October 12, 1885,” and under the court's rulings afterwards merged in 
judgment, the twenty-three fourth maturing coupons, and the ten thir- 
teenth inaturing COUPOns described in list at printed Record, page 167. 

Ist. Because the printed Record in this cause, page 18, shows that 
as to seventeen of said coupons, viz., fourth maturing coupons from 
bonds numbered 63. 64. 65. 66. 67. 68. 69, 70, 190, 75, 189, 81, 188, 
82,97, 98, and 187, plaintiff, William Hill, dismissed his suit on the 
20th of March, 1885, nearly seven months before the trial. 

2d. Because it is manifest from the plaintiff's other list of coupons 
at page 165, that he computed six of said fourth maturing coupons, 
twice, namely those detached from bonds numbered 16, 17, 18, 100, 
199, and 200, once in the said list at page 165, and again as in the list 
transferred to this case at page 167, 

3d. It is manifest from the plaintiff's amended petition, at pages 3, 
4, and 5 of printed Record, that he never declared upon or asked 
judgment for either of the ten thirteenth maturing coupons deseribed 
in said list and merged in his jadgment. 

4th. It is manifest from the record in this cause, pages 46 and 47, 
and defendant's answer, page i4, that each of said twenty-three fourth 
maturing coupons, and each of said ten thirteenth maturing coupons 
were being sued for in the case of First National Bank v. Scotland 
county, which the Court, against defendant's objection and exception, 
ordered to be tried with this cause, together with another case of Mellen 
against Scotland county, page 20 of printed record. 


XVI. 


The court below erred upon the trial of this cause in refusing, con- 
trary to defendant's request and exceptions (pages 359 and 360, printed 
Record), the following instruction or declaration of law to the jury : 

The court declares the law to be as follows : 

If the jury find from the evidence that the sixth maturing coupons 
from bonds numbered 12, 11, 38, 79, 78, 80, 88, 136, 135, 137, 10, 162, 
161, 160, 179, 26, 25, 35, 36, 37, 27, 36, 42, 30, 40, 140, 46, 45, 44, 71, 
56, 57, 139, 141, 138, 85, 104, 105, 103, 102, 101, 106, 159, 134, 158, 
89, 133, 77, 84, 76, as described in the 7th, 8th, 9th, LOth, and 11th 
counts of defendants’ answer were filed in the cases of William 
Hill against Scotland county, numbered 752, James B. Dodge against 
Scotland county, numbered 753, and C. H. Mellen against Scotland 
county, numbered 754, Manning v. Scotland county, numbered 755, and 
that said several coupons were computed and merged in the several! 
judgments in said cases rendered in this court on the 25th of Septem- 
ber, 1857, and that the records of this court show that said term of the 
United States Circuit Court for the Eastern District of Missouri, at 
which said judgments of September 25, 1877, were rendered terminated 
before April, L878, then no order of this court made as shown by 
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plaintiff's evidence to have been entered in mandamus proceedings in 
said several causes on the 30th of April, 1878, authorized the with- 
drawal of said several coupons in said several cases or made it lawful 
for plaintiff in this cause to maintain an action upon either of said 
coupons; on the contrary, as to each of such coupons, the jury are 
instructed that plaintiff cannot recover a judgment herein. 


XVII. 


The court below erred in admitting in evidence, contrary to defend- 
ant’s objections and exceptions (printed Record, pages 94, 95, 96, 97, 
100, 101, 164, 167, 168), the 36 cancelled sixth maturing coupons pur- 
porting to have been detached from bonds numbered 10, 11, 12, 25, 26, 
97, 35, 36, 37, 57, 84, 85, 88, 89. 93, 101, 102, 103, 104, 105, 106, 133, 
134, 135, 136, 137, 138, 139, 140, 142, 158, 159, 160, 161, 162, 179. 
The printed Record, pages 94, 95, 96, 100, 101, shows that said coupons 
had been filed and cancelled in certain suits in the lower court, num- 
bered 752, 753, 754, 755, that although, under stipulation, page 148, 
printed Record, the amended petition contained but a single count, the 
judgments in each case comprised all coupons on file including said 
sixth maturing coupons; that said judgments were not set aside, nor 
any orders therein made for withdrawal of said coupons, but that at 
a subsequent term of the court, in separate cases, wherein said plain- 
tiffs, as relators in er parte proceedings, sought peremptory writs of 
mandamus against the County Court of Scotland county, the record 
purported to show that leave had been given in that proceeding to 
withdraw the aforesaid sixth maturing coupons, page 96, printed Record, 
which had been at a previous term of said court (pages 117, 136, 151, 
163, printed Record) merged in judgments in four several cases against 
Scotland county. 


XVIII. 


It is manifest from the Record herein that the court below erred in 
this, that after a jury of twelve men had been duly sworn to answer 
questions, had been examined by plaintiff and the entire twelve accepted, 
and after defendant had examined said twelve men and challenged one 
Souther, whose place was filled by another juror who was examined by 
plaintiff and accepted, and examined by defendant and accepted, thus 
completing the jury of twelve men required to try this cause, the court 
below, against the objections and exceptions of the defendant, ordered 
the case of Mellen v. Scotland County and First National Bank of War- 
saw v. Scotland County, involving different parties, pleadings, and 1is- 
sues, to be consolidated with this case for the purpose of trial, and upon 
that ground authorized plaintiff's counsel to resume the right of chal- 
lenge and permitted him peremptorily and without cause shown, to chal- 
lénge three jurors from the jury of twelve men previously accepted to 
try this case. (Printed Record, pages 25, 61, 62.) . The entire statute 
relied upon by plaintiff in error is set forth at page of this brief. 
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XIX. 


It is manifest from the record herein (pages 34 and 35 printed Record) 
that plaintiff's amended and consolidated petition does not state facts 
sufficient to constitute a cause of action against this defendant. 


XX. 


The court below erred upon the trial of this cause in refusing, con- 
trary to defendant's request and exceptions (pages 359 and 360, printed 
Record), the following instruction or declaration of law to the jury : 

The Court declares the law to be that even though the jury may find 
for the plaintiff upon any of the issues in this case made, it being con- 
ceded that the obligations sued on were not authorized by the assent 
of the majority of the tax-payers of said County of Scotland or by the 
assent of a majority of, or of two-thirds of, the qualified voters of said 
county, at any general or special election therein held, the sole author- 
ity for the issue of said bonds rests upon the 10th section of the act of 
General Assembly of the State of Missouri entitled An act to incorpor- 
ate the Alexandria and Bloomfield Railroad Company, approved Feb- 
ruary 9, 1857, which section provides that said company should in all 
things be subject to the same restr/ctions and entitled to the same priv- 
ileges, rights, and immunities which were granted to the North Missouri 
Railroad Company by an act entitled An act to incorporate the North 
Missouri Railroad Company, approved March 3, 1851, as far as the 
same were applicable to the company created by said act of February 
9, 1857; said charter power did not authorize the levy of special taxes 
for the payment of county bonds, issued solely under said power. Said 
law conferring such authority to issue bonds, and the general laws in 
force in the State of Missouri, on the 9th of February, 1857, clearly 
manifest a legislative interest to limit the payment of such bonds to the 
general county fund, and such limitation must enter into any judgment 
which plaintiff may recover herein. 


XXII. 


It is manifest from the Record herein that the judgment exceeds the 
amount which plaintiff could lawfully recover in this cause under the 
charge of the Court to the jury. 

Calculating interest at six per cent. upon every undismissed coupon 
named in the petition and in the list of undismissed coupons (page 164), 
allowing the 25 coupons from bonds 1, 2, 3, 4, 145, 146, and 147, which 
the printed Record, pages 168, 169, shows were not produced or proven, 
including the 11 coupons from bonds 16, 17, and 56 whigh plaintiff 
(page 249) substantially dismissed, the judgment should have been 
$43,679, instead of $46,944. This Court judicially notices that the law 
of Missouri then in force (General Statutes of Missouri, page 458, sec- 
tion 2,725) limited interest upon plaintiff's coupons (page 92, printed 
Record) to six per cent. 


POINTS AND AUTHORITIES. 


I. 


The charge to the jury set forth in first assignment of error deprived 
defendant of the rightful application of the previous ruling in this 
Court concerning the judgment in case of Wagner v. Mety et ad. ; this 
Court in that ease (Scotland County v. Hill, 112 U.S. 185,) said; 
“'The decree was in accordance with the prayer of the bill and certainly 
concluded both Mety and the Railroad Company. It could not sue and 
recover upon the bonds because it had been directly adjudicated that 
the bonds were void and of no binding effect upon the county. But it 
is equally well settled that the decree binds not only Mety and the 
company but all who bought the bonds after the suit was begun and 
who were chargeable with notice of its pendeney or the decree 
which was rendered. 

“It is a matter of no importance whether the decision in the Wag- 
ner suit was in conflict with that of this Court in Scotland county v. 
Thomas, 94 U. S., 681, or not. The question here is not one of au- 
thority but of adjudication.’ 

The court below, in the charge (page 361, printed Record) set forth 
in first assignment of error, page 14 of this brief, declares that it has 
gone “a step further than the ruling, which was specifically before the 
Supreme Court of the United States,” and the entire charge (which at 
the outset isolated therefrom all the questions of law saved by defend- 
ant’s several declarations of law) consists of eight iterations of one 
proposition, which is that the jury should find for plaintiff, unless ac- 
tual notice of the pendency of the suit of Wagner v. Mety had been 
traced from the original delivery by Mety through all the various trans- 
ferees of the paper (and the distinct intimation in one iteration that 
such notice had not been traced). The jury were not left to determine 
whether the conflicting statements of Kirk and plaintiff concerning the 
number of bonds purchased and the party who purchased them, were 
irreconcilable, or whether plaintiff's testimony, that he bought all said 
bonds (which Kirk swore he sold to the bank) individually from brokers 
who “ were very careful not to let him know from whose hands they 

came ” (page 16, plaintiff's 2d deposition), did not show that there were 
intermediate transfers after Kirk sold to the bank, or whether it was 
not evidence of the conspiracy to make mock sales pleaded by defend- 
ant. The court below substantially held that inasmuch as defendant 
could not trace actual notice through the unknown persons from whom 
Kirk swore they purchased without knowing when, or at what price, 
they bought, but only knowing that Tobey & Co. made money by the 
transaction, the jury must find for plaintiff. Hill swore that he bought 
knowing that the bends were contested. It is true Kirk and Gaylord 
swore they sold to First National Bank, of which plaintiff was president, 
at 50 cents flat (or 25 per cent.) on the dollar, but plaintiff, in his first 
deposition (at page 5, supplement to printed Record) states: “I cannot 
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say what I paid for all the bonds. I bought them with other bonds, 
and usually counted them :ort/ about 50 cents.” Plaintiff's entire tes- 
timony was equally evasive and vague. 

Under the rule of practice in Missouri, in order to use Hill's admis- 
sions, it was necessary that the entire depositions should be read by 
the defendant. 

Hill v. Sturgeon, 28 M. R., 323. 

But defendant was not thereby precluded from disproving, as was 
done in this case, by other evidence, the contradictory testimony of 
plaintiff. 

Chandler v. Flumer, 50 M. R., 259. 

Plaintiff himself distinctly stated that while he purchased all the 
bonds individually (page 5, Ist deposition), he could not state from 
whom he bought each bond. “The most of them have been bought 
of Gaylord and Tobey & Co., brokers, from Tobey & Co., 30 or 40 
thousand.” Kirk, of Tobey & Co., swore that he sold the First National 
Bank 61 of the bonds which plaintiff in that very first deposition (page 5) 
shows that he then held in his possession three years after he had 
bought them, knowing “ where they were going when I bought them.” 
Clearly here was an impossible task imposed upon defendant of tracing 
through persons from whom Kirk, of Tobey & Co., swore he purchased, 
although he could not give dates, names, and prices paid. How could 
defendant tell how those bonds got from the bank to Hill, when he 
could not or would not do so ten years ago. In Goodman vr. Simonds, 
20 How., 369, this Court (analyzing the previous decision of this Court 
and the later English decisions overruling the doctrine in Gill v. Cubitt) 
declared that the intention was to deny the benefit of the new rule to 
those who took in bad faith or knavery with actual notice, ete. 

In Murray v. Lardner, 2 Wall., 121, the same rule is enunciated. 
“ Guilty knowledge and wilful ignorance alike involve the result of bad 
faith, and established whether by direct or circumstantial evidence is 
fatal to the title of the holder.” At page 122 the court adds: “ While 
courts should be careful not to shape or apply the rule (concerning ne- 
gotiable securities) as to invite aggression or give an easy triumph to 
fraud, we should not forget the considerations of equal importance 
which lie in the other direction.” It would seem that if we apply the 
doctrine of the lower court in this case to the thief who stole Larner’s 
bonds, it would enable him to pass the bonds through the hands of un- 
known persons to a broker who would be “ very careful not to tell or 
remember the names of holders of the bonds,” and then buy them from 
that broker at 25 per cent. of the total amount (Kirk and Gaylord’s 
price for the coupons in this case), defy, as well as innocent Murray did, 
a replevin suit in behalf of the owner, and apply the bonds to defense 
against the criminal prosecution for stealing them. Iam unwilling to 
concede such application of the rule to paper finally evecuted, as well 
as delivered to conspirators, pendente lite, because as shown in this case, 
the first 100 bonds bear upon their face the inscription, “‘ Countersigned 
and delivered Sept. 20, 1871.” The proof, pages 320, 322, 324, 346, 
349 of printed Record shows pendency of suit of Wagner v. Mety, in 
which the conspirators with actual notice induced Mety to avoid pro- 
cess until after the first 100 bonds were executed and delivered, and 
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against which they guaranteed protection to him after service, when 
two months later he in like manner countersigned and delivered, Dee. 
11, 1871, the remaining 100 bonds. (Pages 324, 89, printed Record.) 

I know that language has been used in reports and text books which 
may carry the doctrine beyond the limitations fixed in Goodman v. 
Simonds and Murray v. Lardner, but it seems to me that in no instance 
have the facts of any reported case justified the use of the extreme 
lauguage referred to. 

In Murray v. Lardner, a broker of undisputed character bought in 
good faith two days before the loss of the bonds was known to the 
owner; four days before the public were informed thereof. 

In Commissioners of Marion County v. Clark, the printed Record No. 
— p. 137, Oct. Term, 1876, U. S. Supreme Court, shows that there was 
no adjudication in the pending suit mentioned in the report, and that 
the object of said suit was not to enjoin the issue of the bonds. 

Warren County v. Marcy, 97 U.S., 100, involved a plea of construe- 
tive notice and the injunction had been dissolved. 

If it be true that the law has been so modified as to enable those 
against whom mala fides has been pleaded and proven, in this case, to 
shield themselves against an adjudication by forcing upon defendant 
the impossible task of proving actual notice to every transferee, it yet 
remains to be suggested that the most extreme advocates of the modern 
rule to prevent paralysis in the circulation of negotiable securities, con- 
cede that the payee in the bond is precluded from invoking such pro- 
tection. 

In this case the bonds were proven, upon the face thereof, to be pay- 
able to the Missouri, lowa and Nebraska Railway Company, or bearer. 

Henry Hill, who was a director and stockholder in said railway com- 
pany (plaintiff's second deposition, page 10, supplement to printed 
Record), in this suit owned several thousand dollars of the coupons in 
plaintiff's judgment merged. (Page 4, Wm. Hill's first deposition, sup- 
plement to printed Record). In said deposition, we are informed that 
Henry Hill had in this suit coupons amounting to $3,860, from bonds 
numbered 5, 31, 76,84, 89, 153, 134, 158, 159, 164, 165, 167. Turning 
to the petition, pages 3 and 5, we verify the fact, and turning to list 
of undismissed coupons, at pages 164-166, printed Record, we find that 
27 of said coupons, amounting with interest to four or five thousand 
dollars, were merged in the judgment. 

Against plaintiff as his avowed trustee, this seems a conclusive de- 
fense as to that portion of judgment represented by said coupons (pages 
165, 166, 3-5, printed Record), which the court by its charge precluded 
the jury from considering. 

Moreover there was evidence tending to show that the Lowa Contract- 
ing and Construction Company was the real payee ; that the president 
of the construction company wrote and procured the subseription on 
the records of the original order of August 9, 1870, subscribing stock ; 
that the same man, Drake, was the president of both companies; the 
same man, Henry Hill, superintendent and stockholder of both com- 
panies. Smith, who seems to have succeeded Drake as president of 
the construction company, “ along in 1871,” swore in two parts of his 
deposition that the bonds were received by the construction company 
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from Scotland county at their par value, and selling at 80 cents (pages 
180, 181, printed record), and in a third speaks of taking them from the 
railway company. Plaintiff, and every person interested in this suit, 
except Dodge, was shown to have been a stockholder in the construc- 
tion company. If the construction company was the actual payee, then 
the exception to the rule applicable as against Henry Hill’s coupons if 
the railway company was the payee, would be extended 80 as to pre- 
vent the protection of any innocent holders as to three-fourths of the 
judgment. (Daniels on negotiable instruments, Sec. 805.) 

If the $33,000 of coupons in this judgment which Hill bought for 
the conspirators from Tobey & Co., and as shown has ever since held 
in trust for parties named at page 4 of his first deposition, were pur- 
chased in good faith, instead of at a mock sale, we find yet one bond, 
number 75, and coupons therefrom, merged in judgment (pages 165, 
25, printed Record), which Hill in a very guarded manner swears (p. 
251) came from Tobey & Co., but which Tobey & Co. (p. 234) do not 
mention. Plaintiff endeavored to create the impression that 75 was 55 
named in Kirk’s deposition, but at page 63 it was shown that Hill actu- 
ally owned coupons from bond 55 in this suit, and dismissed as to them 
after trial began ; and at page 4 of his deposition, taken ten years ago, 
he swore he owned coupons from said bond number 55. Plaintiff was 
evidently wrong in his statements. If he had been right his evidence 
would have been as it is, valid only as to one point, that is, that he 
bought it from some holder, March, 1876; the result is proof that he 
- bought from a transferee who has not sworn about the bond, and we 
have a case presented where the charge of the court took away the 
right of a defendant to require proof of a previous innocent holder of 
bond 75, by putting upon defendant the burden of proving another im- 
possibility. Not only was plaintiff personally chargeable with fraud, but 
the adjudication in Wagner’s suit, of which he had notice shown, that 
the bonds were issued wlfra vires for two reasons, and that the de- 
livery of both issues of bonds was in violation of an injuction which 
was made perpetual. 

What has been said in support of this first assignment of error ap- 
plies in a great measure to the second assignment of error concerning 
the same charge, and to the declarations of law refused by the court 
and set forth in the third and fourth assignments of error, which have 
been made by way of precaution, although it seems clear that the en- 
tire charge of the court was properly made the subject of the exception 
noted at page 362, printed Record. 


IT. 


The order-allowing seven per cent. interest on the judgment (page 25, 
printed Record) was unauthorized by law. Sec. 2725, page 458, vol. 1, 
Revised Statutes of Missouri, 1879, provides as follows : 

“Interest shall be allowed on all money due upon any judgment or 
order of any court, from the day of rendering the same until satisfac- 
tion be made by payment, accord, or sale of property ; all such judg- 
ments and orders for money upon contracts bearing more than six per 
cent. interest shall bear the same interest borne by such contracts, and 
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all other judgments and orders for money shall bear six per centum 
per annum, until satisfaction made as aforesaid.” 


The coupons merged in plaintiff's judgment were (page 9 


2, printed 


Record), excepting dates and numbers, in words and figures as follows 


“S80. 


£1,000. 


where judgment was rendered should be followed. 


** RAILROAD BOND COUPON. 
Mempuis, Mo., Sept. 1, 1870. 

“County of Scotland, State of Missouri, will pay to the bearer, on 
December 31, 187—, at the Farmers’ Loan and Trust Company, in 
New York, eighty dollars, being one year’s interest on bond No. —, for 
S. McDONALD, 

“ County Clerk.” 

This Court in the case of Cromwell v. Sac County (96 U.S., page 62) 
distinctly declared that upon such an instrument the law of the State 


law conclusively fixed six per cent. as the rate. Motion 


judgment (page 362, printed Record) 


that judgment was erroneous and excessive. 

The same authority, 96 U. S., 62, is applicable to the error of the 
lower court (page 354, printed Record) ordering interest to be com- 
puted upon coupons aforesaid at rate of 7 per cent., making a differ- 
ence in this judgme nt of $2,600, because the Revised Statutes of Mis- 
souri, 1879, Sec. 2723, page 458, provide : 

“ Section 1. Creditors shall be allowed to receive interest at the rate 
of six per cent. per annum, when no other rate is agreed upon, for all 
moneys after they become due and payable, on written contracts, and 
become due and demand of payment is made, 
for money recovered for the use of another, and retained without the 
owner's knowledge of the receipt, and for all other money due or to 
become due for the forbearance of payment whereof an express prom- 
ise to pay interest has been made.” 


on accounts after they 


ITT. 


In this instance the 
in arrest of 
‘alled attention to the fact that 


Plaintiff failed to establish the factwm of the coupons sued on and 
of the bonds from which they were alleged to have been detached. 
The case of Anthony v. Jasper County (101 U. S., 693) involved a 


township bond. This Court has in no 


“ase from a ae passed upon 


a plea of non est factum involving county bonds purporting to have 


been issued under specia! charter power. 


Under the law of Missouri, 


in force when case of Thomas v. Scotland County was tried in 1874, 
the execution of an instrument sued on was taken as confessed if not 


denied by verified answer. 


Revised Statutes of Missouri, 1865, page 676, Sec. 45: “ When any 
petition or other pleading shall be founded upon any instrument in 
writing, charged to have been executed by the other party and not 
alleged therein to be lost or destroyed, the execution of such instru- 


_ment shall be adjudged confessed, unless the party charged to have ex- 


ecuted the same deny the execution thereof, by answer or replication, 


verified by affidavit.” 
Section 3654, page 6 
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Vol. 1, Revised Stat. of Missouri, 
péensed with such verification upon the part of counties. 


1879, dis- 
“The preced- 
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ing section shall not be construed to authorize any instrament of writ- 
ing to be received in evidence without proof of its execution, in any 
suit against an executor or administrator, or any other person repre- 
senting the person charged to have executed suc +h instrument, nor any 
county, city, or town, sued upon any instrument alleged to have been 
exec uted by such county, city, or town, or any corporate authorities.” 
Defendant's answers to plaintiff’s amended petition have for nearly ten 
years made said plea. The only question concerning the bonds in the 
agreed case of Thom: as v. Scotland County was as to the authority 
(under the facts stipulate dl) of the County Court to subscribe stock to 
the Missouri, Iowa and Nebraska Railway Company, without the con- 
dition precedent of a two-thirds vote of the qualified voters of the 
county. It was agreed in that case that the Missouri, lowa and Ne- 
braska Railway was the legitimate successor of the Alexandria and 
Bloomfield Railroad Company. In this case it was not admitted ; nor 
proven by plaintiff. 

If plaintiff's pleadings were sufficient, he nevertheless failed to es- 
tablish those absolutely essential facts which were pleaded and admitted 
in Thomas’ case. Ist. That a part of the route of the Alexandria and 
Bloomfield Railroad Company may have been in or through Scotland 
County. Secondly, that the Alexandria and Bloomfield Railroad Com- 
pany accepted the act of February 19, 1866, which provided that only 
such parts thereof as should be formally accepted in an order made by 
a majority of the directors of said company should become a law. 

The factum by the County Court of the instrument sued on was con- 
fessed in the case of Thomas v. Scotland County (94 U, S., 681), there 
was not only no proof concerning the countersignature or delivery of 
bonds by trustee, but the — of the bond agreed upon in that case 
does not even show (94 U.S., page 683) that upon the face of said 
bonds there was an eiietion showing that a trustee. countersigned 
and delivered said bonds 12 or 15 months after the date there given. 
In that case, tuere being no verified answer, the execution of the bonds 
by the County Court—for the county—-was confessed, and the bonds 
were receivable in evidence without proof of the fuctum, all questions 
as to authority which might have been made without a plea of non est 
factum were stipulated away or confessed in said case. In this case it 
was proven that two of the three justices of the County Court did not 
execute the bonds, but delegated by ordér, recited in the bonds, the 
making of a different form of bonds to one of their number, when the 
same might be prepared by the county attorney, and that said single 
justice signed a form prepared by plaintiff or alleged co-conspirators 
containing false recitals, unauthorized by the order of County Court 
which delegated to him and to the trustee only limited powers. 

In Missouri the settled law at the date of the contracts herein was, 
that “a county is a quasi corporation or political division of the State, 
not a private corporation ; ; that in so far as it is a corporation it must 
act strictly within the limits of the powers conferred upon it by the act 
creating it. 

Ray County v. Bently, 49 Mo. R., 236, 1872. 
State v. St. Louis County, 34 Mo. R., 546, 1864. 
Barton County v. Walser, 47 Mo. R., 202, 1871. 
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It is true that upon one occasion the supreme court of Missouri used 
language arguendo which has been elsewhere unjustly construed into a 
declaration that County Courts were general agents of the county, but, 
on the contrary, in a subsequent decision in the same volume, the same 
Court, through the same judge, declared: “The powers of the County 
Court and what precise relation it bears to the county we are to ascer- 

tain from the numerous acts which have been passed from time to time 
by the legislature conferring power upon it; it is nowhere declared that 
the ¢ County Court is the ge neral agent or representative of the county—it 
is a part of the State government, with specific powers, duties and fance- 
tions, generally local to the county, it is true, but de rived from the State, 
and not from the county. It is true that it can bind the e ounty In some 
contracts, subject it to some legal obligations, and appropriate its money 
to certain objects; but these powers it exercises by virtue of authority 
derived from the State government and in obedience to State laws.” 

Reardon v. St. Louie County, 36 Mo. R., 561, 1865. 


The General Statutes of Mo., 1865, page 555, sec. 1, provided that 
“the County Court shall be composed of three members, to be styled 
the Justices of the County Court.” See. 11, page 557, provided that 
“a majority of the Justices of the County Court shall constitute a quo- 
rum to do business,” ete. 

The General Statutes of Missouri, 1865, page 84, sec. 6, provided 
that “ Words importing authority to three or more persons shall be 
construed as authority to a majority of such persons, unless otherwise 
declared in the law giving such authority.” 

As this Court said, in case of Comm'rs v. Clark, 94 U. S., at page 
283, the law of the State must determine how the bonds of a county 
shall be executed, quoting the law of Kansas, 1872, sec. —, page 3, to 
show that in that State such “ bonds, if issued by a county, shall be 
signed by the chairman of the Board of Commissioners and attested 
by the ¢ ‘ounty Clerk.” 

The laws of Missouri make no special provision for execution of 
bonds, but provide in regard to all actions of CountyeCourts as here- 
inbefore cited. 

The bonds (page 88, printed Record), upon the face thereof, notified 
every purchaser that there was an order of the county, not merely sub- 
scribing the stock, but delegating to the presiding justice the authority 
to execute a bond which otherwise required the signatures of two mem- 
bers of the County Court. Every purchaser seems to have also been 
placed upon inquiry as to the authority of Charles Me ty, the trustee of 
the county, who marked said bond upon the face as “ countersigned 
and delivered Se spt. 21, or Dec. 11, 1871.” Turning to the records for 
authority for the delegation of power to one member of the ( ‘ourt, he 
was bound to notice that the language of said order (upon which also 
depended Mety’s authority as trustee) merely provided for the execu- 
tion by said single me mber of bonds to the Missouri, Iowa and Ne- 
braska Railway Company in payment for stock subscribed to that com- 
pany, and no other. 

He was bound to notice that said order did not pretend that “ said 
subscription was made by authority of the act incorporating the Alex- 
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andria and Bloomfield Railroad Company, Feb. 19, 1857,” or that the 
Missouri, Iowa and Nebraska Railway Company was recognized as 
the successor by consolidation of two companies, one of which was 
“formerly the Alexandria and Bloomfield Railroad Company ;”_ the 
false recitals inserted in the bonds which Henry Hill, or the First 
National Bank of Warsaw, printed in the bonds they sent to McDonald 
for execution, instead of those the County Attorney had been author- 
ized by aforesaid order to prepare. It is contended that even the 
County Court could not under the circumstances have determined the 
accuracy of those recitals, and, secondly, that not having done so, nor 
delegated authority so to do, every buyer was bound to satisfy himself, 
in seeking authority for their execution, that the County Court had not 
delegated authority for the insertion of said false recitals. 

Anthony v. Jasper County, 101 U. S., 603. 

Chambers County v. Clews, 21 Wall., 324. 

Merchants’ Bank v. Bergen, 115 U. S., 391. 

County of Dallas v. McKenzie, 94 U. S., 663. 


Under plea of non est fuctum it was incumbent upon plaintiff in 
this case to show that part of the route of the Alexandria & Bloom- 
field Railroad Company may have been in Scotland county, because 
under the charter power of N. M. R.R. Co. (page 69 of printed Record) 
imported into the Alexandria & Bloomfield charter (page 65, printed Rec- 
ord) there was no power even in the County Court to insert said recitals 
without the existence of that condition precedent. The language of 
section 14, page 69, “It shall be lawful for the county court of any 
county in which any part of the route of said railroad may be to sub- 
scribe stock and issue bonds of such county,” so clearly imposed that 
duty, that in Thomas v. Scotland County, and every bond case excepting 
this which I have known in Missouri, the petition set forth that aver- 
ment and alleged the making of bonds (usually set forth in form) there- 
under. The power was not given to every court of every county, and 
it would seem to be reasoning in a circle to permit, as the lower court 
did, the establ#&Shment of such power by recitals in the bonds, even if 
the lower court had made them. There is no inconsistency between 
this position and that taken in Thomas v. Scotland County, because there 
the existence of part of the route in Scotland county was admitted and 
the fuctum of the bonds confessed, and the succession of the Missouri, 
Iowa & Nebraska Railway Company under the amendatory act of 1866, 
authorizing the change of name of A. & B. R.R. Company, was con- 
ceded. ; 

This brings us to the other failure in plaintiff's proof of the factum, 
or the authority therefor, viz: The want of proof of acceptance by the 
Alexandria & Bloomfield Railroad Company of the following act of 
the General Assembly of the State of Missouri (as demanded by de- 
fendant, pages 78, 71, printed Record) : 

‘An act to amend an act entitled ‘ An act to incorporate the Alexan- 
dria & Bloomfield Railroad Company, approved February 9, 1857, 
authorizing said company to change the incorporate name ; also author- 
izing said company to extend said road from a point at or near Luray, 
in Clark county, Missouri, to Nebraska City, in Nebraska Territory, by 


way of or near Rockport, in Atchison county, Missouri, and also author- 
izing said company to adopt all or any of the sections of this act, the 
same to be binding on said railroad company. 

Be it enacted by the General Assembly of the State of Missouri as 
follows : 

$1. That the Alexandria and Bloomfield Railroad Company may 
change the corporate name of said company to that of the Alexandria 
and the Nebraska City Railroad. 

$ 2. That said railroad company may extend said road from a point 
at or near Luray, in Clarke county, Missouri, to Nebraska City, in 
Nebraska Territory, on the most practicable and direct route by way 
of or near Rockport, in Atchison county, Missouri. 

$ 3. That said company may consolidate said road or make any run- 
ning arrangement with any railroad now constructed, or that may be 
hereafter constructed, in the State of Missouri, such as may be mutually 
agreed upon by the proper contracting parties connected with said 
railroad or roads. 

$4. That the whole of this act or any section thereof as shall be 
adopted by the board of directors of the Alexandria and Bloomfield 
Railroad Company at any meeting of said board called for that pur- 
pose by the order of the board or a majority of said board, the secre- 
tary having given thirty days’ previous notice in writing to each diree- 
tor, stating fully the object of said meeting, shall be in force from und 
after its adoption. 

$ 5. This act to take effect and be in force from and after its passage. 

Approved February 19, 1866. 

Without that acceptance the privilege to subscribe and to issue bonds 
without a vote of the people, imported in the Alexandria and Bloom- 
field charter (pages 69, 65, printed Record), could not pass to the con- 
solidated company, as it was stipulated it did in the agreed case of. 
Thomas v. Scotland County (94 U.5., 681). 

The decision of this court in Green County v. Conness (109 U. S., 
106) becomes for the first time applicable to plaintiff's case, because 
upon the Record as made in this case he did not show a passage of the 
privilege to the Alexandria and Nebraska City Railroad Company, which, 
consolidating with the Iowa Southern (page 77, printed Record), be- 
came the Missouri, lowa and Nebraska Railway Company, the recipicnt 
of the subscription (page 80, printed Record), in the only order made 
by the County Court of Scotland county therefor or for the execution 
of any bonds, which order (page 80, printed Record) plaintiff offered 
in attempting to prove the fuctwn of the bonds. 

In the case of Thomas v. Scotland County, the counsel for Thomas 
only asked and obtained the admission of the frst section of that 
amendatory act of 1866, which permitted change of name of Alexan- 
dria and Bloomfield Railroad Company. In the case of Thomas », 
Schuyler County (98 U. S., 174) the Record of said case in this Court 
shows what the report does not, viz., that it was confessed that a// of 
the sections of said amendatory act of 1866 were accepted, and this ex- 
plains the language of Mr. Justice Hunt at page 174, where he evi- 
dently quotes from Sec. 2 of the amendatory act herein referred to. 
“Tt was contended that having fixed the route by way of Upton (the 


40 


first location) the power was exhausted.” Without considering this 
general proprosition, we are of tlie opinion that it does not govern the 
present case, The legislature did amend the charter #0 as to authorize 
a location extending entirely through Schuyler county. In this case 
we made no stipulation that the law referred to by Mr. Justice Hunt 
had been accepted ; it shows on its face that it was not a law without 
such acceptance. 

An examination of the briefs and printed records of those cases of 
Thomas v. Schuyler and Scotland Counties, No. 62, Oct. Term, 1878, 
and No. 190, Oct. Term, 1876, will afford convincing evidence that even 
upon the question of authority the decision of the Supreme Court of 
Missouri in case of Wagner v. Mety, 69 M. R., 150 (set forth in full at 
page 316 of printed Record in this case), was entirely consistent with 
the rulings of this court in those agreed cases of Schuyler and Scot- 
land Counties against Thomas, and also with the agreed case (concern- 
ing taxes) of Scotland County v. M., L. & N. RR. Co. (65 M. R., 136.) 
It seems clear that but for the aforesaid concessions made by counsel 
representing Schuyler county in the lower court the able efforts of Mr. 
McCrary might have obtained from this court the very ruling made by 
the Supreme Court of Missouri concerning the change of route, with- 
out a two-thirds vote of directors, which that court held invalidated the 
subscription and bonds, because in the Wagner case it was not admit- 
ted that the second section of said amendatory act of 1866, which au- 
thorized a change of route, had been accepted and made operative by 
the Alexandria and Bloomfield Railroad Company. 

In 1851, under the restrictions and privileges of the North Missouri 
charter, the 14th section of which was a copy of the Pacific Railroad 
charter (laws of Mo., 1849, page 222; laws of Mo., 1851, page 483), 
a change in the route of any road could only be made by an act.of the 
Legislature. Neither the charter of the North Missouri Railroad Com- 
pany nor that of the Alexandria and Bloomfield Railroad Company 
contained any such provision, except by reference in sec. 12 of the lat- 
ter to the general railroad law, making same part of charter. When- 
ever the terms of the general railroad law were not repugnant to the 
special charter power, the Supreme Court of Missouri, as early as 1856, 
recognized that the provisions should apply, whether made part of the 
charter or not. (Peters v. I. M. R.R. Co., 23 M. R., 107; Lackland ». 
N. M. R.R., 25 M. R., 515.) 

The law (General Statutes of Mo., 1865, sec. 13, page 337; R.S. of 
Missouri, 1855, page 423, sec. 24) has always prohibited any change of 
route without the assent of two-thirds of the directors of the railroad 
company. Said section 13 reads as follows : 

“The directors of any company under this chapter may, by a vote 
of two-thirds of their whole number, at any time change the road-bed 
or road-line, or any part thereof, for the purpose of shortening the 
line, so as to overcome natural objections thereto ; but nothing in this 
section shall authorize said company to change the general route or 
terminus of said road or any part thereof.” 

Not only did the demurrer in Wagner v. Mety confess that there was 
not a vote of two-thirds of the directors, but also confessed an absence 
of compliance with all the conditions upon which even such a vote 
might legalize a change of line. (Printed Record, p. 301.) 
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The only cases in this Court wherein said amendatory act has been 
considered were those of Thomas v. Scotland County (94 U. S., 681) 
and Thomas v. Scotland County (98 U. S., 174), wherein the Record of 
this Court shows that it was confessed that the Alexandria and Bloom- 
field Railroad Company accepted it. Those cases between different par- 
ties plaintiff cannot be invoked as an estoppel in this case; there was 
no attempt to prove their relevance herein. 

Cromwell v. Sac County, 94 U. S., 360. 

Gould v. Evansville, 91 U. S., 526. 


Reports of decisions of this Court upon facts herein stated are not 
evidence of those facts in other cases between different parties. 
Mackay v. Easton, 19 Wall., 619. 


The case of Smith v. Clark County (54 M. R., 58) did not involve this 
amendatory act of 1866, because the Record shows that in suit were 
coupons from bond issued to the Alexandria and Bloomfield Railroad 
Company two years before the passage of said amendatory act of 1866 ; 
that the bond purported on the face thereof to have been issued, not 
under the charter power, but under the general railroad law, and finally 
that said case is shown by the report to have been made up of stipula- 
tions, constituting it also an agreed case. 

It is earnestly urged herein that, relieved from the effect of stipula- 
tions in cases referred to, defendant is entitled to a declaration from 
this Court that there was not only a failure to prove the factiim of the 
bonds in the narrow sense of establishing their execution by authority 
of a majority of the County Court, but that there was a failure upon 
plaintiff's part to show a power in the County Court to subscribe stock 
or issue bonds to the Missouri, Lowa and Nebraska Railivay Company, 
because, if the charter power was not proven, the Record herein shows 
that by the pleadings there was a confession of absence of the only 
other power under which any County Court in Missouri may subscribe 
stock or issue bonds to railways without a two-third vote of qualified 
voters. (Pages 14 and 344, printed Record ; page 4 of statement.) 

Dallas County v. McKenzie, 94 U.S. 663. 


If acceptance of said law had been proven, or if it be held that, by 
reasoning in a circle, persons without authority could create an estoppel 
tantamount to authority, by inserting false recitals in a bond they had 
not power to make, it still remains to us to contend that, upon the face 
of said amendatory act of February 19, 1866 (page 70, printed Record), 
and page 39 of this argument, it was unconstitutional and void, because 
repugnant to the twenty-fifth section of Article IV of the constitution of 
Missouri of 1865. 

‘“ No act shall be revived or re-enacted by mere reference to the title 
thereof; nor shall any act be amended by providing that designated 
words thereof shall be struck out and others inserted in lieu thereof ; 
but in every such case the act revived or re-enacted, or the act or part 
of act amended, shall be set forth and published at length as if it were 
an original act or provision.” 

Genera] Statutes of Mo., 1865, page 31, construed in French v. 


Wood, 58 M. R., 66. 


42 


“The Supreme Court of Missouri, in French v. Woodward (58 M. R., 
68), has not only held this provision of the Constitution to be mandatorr Y, 
but declared a law invalid and void for a far less flagrant discrepancy 
than is made manifest in this case. 

Foster v. Callaway Co., 93 U.S., 571. 
Mok v. Detroit Bdg. Co., 30 Mich., 527. 


The act did not purport to add new sections to an existing law. It 
did not purport to remedy defects in the existing law. It did purport 
to be amendatory, with a most peculiar delegation of authority to the 
directors to determine how much of the old law should be amended. 

It will not do to contend that it was not, as stated in the title, 
an amendatory act, because the XXXIId Section, of Article TV, of the 
constitution of Missouri of 1865, provides that— 

“ No law enacted by the General Assembly shall relate to more than 
one subject, and that shall be expressed in the title ; but if any subject 
embraced in an act be not expressed in the title, such an act shall be 
void only as to so much thereof as is not so expressed.” 

Cooley's Con. Lim., 243. 
Dixon Co. v. Field, 111 U.S., 83. 


It has been erroneously intimated that the constitutionality of the 
aforesaid amendatory act of Feb. 19, 1866, was discussed by counsel 
and this Court, in the case of Scotland County v. Thomas, 94 U.S 
685. In that report and more fully in the printe .d Record of said case, 
No. 190, October term, 1876, of this Court, it is clearly shown that it 
was the general law of March 2, 1869 (Laws Mo., 1869, 74) authoriz- 
ing consolidation of railroad companies, which was assailed in briefs 
of counsel who then represented Scotland county. It is true that the 
dd section of amendatory act of 1866 authorized consolidation of said 
Railroad Company with others, but page 226 of the printed Record in 
said case No. 190 shows that Thomas only pleaded and obtained ad- 
mission that the jrstsection of said amendatory act had been accepted 
and made a law by reason of such acceptance.. 

The foregoing points concerning power and factum applies to assign- 


ments of error numbered V, VI, VII, VIII, LX, X. 
LV. 


In support of the 9th assignment of error (generally covered by the 
authorities cited in the next preceding point) it should be further noted 
that it is evident that the error of an court below in admitting, out of 
the proper order (pages 92, 89, 86, 87, 164, 165, 248, 249), the several 
coupons offered by plaintiff against defendant's several demands, ob- 
jections, and exceptions, directly led to the violation of defendant’s 
rights by the incorporation in plaintiff's judgment of said coupons, 
many of which had really been dismissed (pages 63, 24, 18, 249, printed 
Record) and others offered (viz: 27 coupons from bonds Nos. 1, 2, 3, 
86, 145, 146, 147, 164) without proving the Jactum of the bonds, as dee 
manded by defendant (pages 86, 89, 167 , printed Record), and that un- 
der said assignment of error defendant may be entitled to redress here 
for the wrongs further shown in assignments of error XV and XVI. 
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If See. 914, R. S. U. S., 1878, requiring Federal courts to conform 
to State practice in trials, controlled the lower court, the consolidation 
of the cases of Mellen and the First National Bank with this case for 
trial after a jury had been sworn to answer questions and twelve jurors 
examined and accepted by plaintiff, one juror challenged by defendant, 
his place supplied, and said juror accepted by both parties, completing 
the jury, and making said consolidation the occasion to permit plain- 
tiff to challenge three of said jurors peremptorily and without cause 
shown, was an error, greatly detrimental to defendant. The statute law 
of Missouri (Revised Statutes of Missouri, Vol. 1, page 469, See. 2795) 
is as follows: “ In the trial of civil causes, each party shall be entitled 
to challenge peremptorily three jurors; but when there are several 
plaintiffs and defendants, they shall join in their challenges, and the 
plaintiff shall in all cases announce his challenges first.” 

There is no power under the laws of Missouri to consolidate cases 
between different plaintiffs and the same defendant for trial. See. 
3656, page 623, Revised Statutes of Missouri, provides only for con- 
solidation of cases where the plaintiff and defendants are the same, or 
there are several suits in the name of one plaintiff against several de- 
fendants. It is contended that the court below (at page 62, printed 
Record) practically disproved the correctness of its assumption that the 
cases might fairly be tried together by suggesting and permitting the 
right of challenge, without cause, to plaintiff, concerning a jury which 
he had already accepted for the trial of plaintiff's case, before consoli- 
dation was ordered. 


The plaintiff's pleadings (pages 26, 46, printed Record) in the cases . 


of Mellen and First National Bank carefully state all the causes of ac- 
tion omitted in the petition in this case. (Pages 3-5, printed Record.) 
Each of these (pages 27, 29, 47) involved many, 12th, 13th, 14th, ma- 
turing coupons never declared upon in plaintiff's petitions in this cause, 
and evidently required different defenses. To charge the same jury 
(page 360, printed Record) at the same time in three different cases 
with such widely different petitions added to the wrong begun with the 
consolidation. 


VI. 


Plaintiff's amended petition (page 3, printed Record) like those 
which preceded it (pages 2 and 114, printed Record in case No. 32, 
Oct. Term, 1884, U. S. Supreme Court, Scotland County v. Wm. Hill) 
did not state facts sufficient to constitute a cause of action, because be- 
ing against a guusi corporation, whose functions were necessarily per- 
formed by limited agents, it did not allege that such officers executed 
the instruments in the manner provided by statute ; it did not set out 
the form of the bonds from which the coupons were detached ; it did 
not aver that the coupons were for interest on said bonds. The mere 
fact that the ordinary signification of coupon is well understood did 
not dispense with a more formal statement ina pleading. The petition 
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does not aver that the bonds were under seal ; it does not aver that any- 
body made the coupons. The petition does not plead the special au- 
thority or manner whereby the county might have been empowered to 
execute them. To say that the bonds were issued under authority of 
law is insufficient. (Hooper v. Covington, 118 U.S., 150.) It is true 
that in this instance the petition shows that one objection noted in Mr. 
Justice Gray’s opinion is avoided, but it is submitted that under the 
General Laws of Missouri, an averment in regard to subscription of 
stock which would be good as against a town or city is insufficient as 
against a gus? corporation like a county, which by long settled adjudi- 
cation may only issue two classes of bonds to railroad companies ; one 
class which may not bear more than seven per cent. interest (plaintiff's 
bonds bear e/g/t per cent.), as authorized by the following sections of 
General R.R. Law. ; 

Sec. 17, of chapter 63, General Statutes of Mo., 1865, p. 348. “It 
shall be lawful for the county court of any county to take stock for such 
county, ete., in, ov to loan ihe credit thereof, to any railroad company, 
duly authorized wider this or any other law, provided that two-thirds 
of the qualified voters of such county, ete., at a regular or special elec- 
tion to be held therein, shall assent to such subscription.” 

Sec. 18, G. S. of Mo., 1865, page 338: Upon the making of such 
subscription by any county court or city, as proviled for in the previous 
section, such county or city shall thereupon become, like other subscribers 
to such stock, entitled to the privileges aqvanted and subject to the liabili. 
ties jinposed hy this act. 

G. S. Mo., 1865, see. 20,339: Any county or city subscribing as 
aforesaid may (if so required by the railroad company to raise funds to 
pay the installments in anticipation of the collection and payment of 
its railroad tax) issue bonds of such city or county, of denominations 
not exceeding one thousand dollars, and bearing interest at a rate not 
exceeding seven per cent. per annum. 

Interpreting these sections, 17, 18, and 20, which were known as sec- 
tions 30, 31, and 33 of the Revised Statutes of Missouri, 1855, vol. 1, 

». 427, the Supreme Court of Missouri, in Beattie v. Andrew County 
(56 M. R., 42), declared that under the general railroad law no bond 
bearing more than seven per cent. was authorized. 

Suing upon a bond bearing not more than seven per cent., plaintiff 
might make such an averment as that objected to in this case, and with 
other suitable averments herein wanting, to wit : That the County Court, 
not the county, made the subscription and executed the bonds under 
seal, would have forced upon defendant the duty of pleading the failure 
to hold an election, ete. 

While any county may issue under this general law a seven per cent. 
bond, if the bond bears more than seven per cent. it can only be issued 
for subscription of stock or bonds issued to raise funds to pay such 
subscription under special charter povrers, nearly all like that invoked 
by plaintiff (page 69, printed Record) : : 

“Tt shall be lawful for the county court of any county, in which any 
part of the route of said railroad may be, to subscribe to the stock of 
said company, and it may invest its funds in the stock of said company, 
and issue the bonds of such county to raise funds to pay the stock thus 


45 


subscribed, and to take proper measures to protect the interest and credit 
of the county.” 

Under such a special charter power, the Supreme Court of Missouri 
(Beattie v. Andrew County, 56 M. R., 42) held that bonds may be issued 
bearing any interest not exceeding ten per cent., because no limitation 
as to anterest 1s contained in the special charter as in the general rail- 
road law. 

Plaintiff's petition did not allege that any part of the route of the 
Alexandria & Bloomfield Railroad was or may be in Scotland county ; 
he did not set out the bond by whose false recitals he attempted to es- 
tablish said fact upon this trial; he did not allege that the Missouri, 
Towa & Nebraska Railway Company was the legitimate successor of the 
Alexandria & Bloomfield Railroad Company, or plead that the last- 
named company ever accepted and made a law of the amendatory act 
authorizing a change of name to that of the “ Alexandria & Nebraska 
City Railroad,” or that the “ Alexandria & Nebraska City Railroad ” 
was the Alexandria & Nebraska City Railroad Company (because it 
should be noted that the corporate name authorized by the amendatory 
act did not include the word “ company”), or that it was formed by the 
consolidation of said company with another. 

Defendant, knowing that the lower court had decided said pleading 
sufficient, dared not risk its case upon the defect, but endeavored to so 
frame the answer to the second count thereof so as to preserve the is- 
sue as shown in the statement. 

In no part of said answer is there any averment that the route of the 
Alexandria and Bloomfield R.R. Co. was not in Scotland county ; it is 
only alleged that no part of the route of the Missours, Lowa and Ne- 
hrasha Railroad was in or through said county. Plaintiff did not offer 
any proof of said essential fact that the A. & B. R.R. route may have 
been in Scotland county. 

But it is submitted that if he had done so, they would have been in- 
udimissible except as to the single coupon declared upon in his first 
count, and there only because, not by petition, but in reply to answer 
the first count of his petition, he had made said averment. 

Under the laws of Missouri, Revised Statutes, 1879, See. 3519, page 
603, it is declared that failure to make objection by demurrer or answer 
does not waive defendant's rights as against a petition which does not 
state facts sufficient to constitute a cause of action, and that, among 
other grounds, was assigned in defendant’s motion in arrest of judg- 
ment in the court below. (Printed Record, page 362.) 


VIL. 


Of the XVI and XVII assignments of error it may be said that the 
Lill of exceptions (page 94-95, printed Record), shows that during the 
progress of the trial plaintiff caused the clerk, without notice to de- 
fendant and without any order of the court, to file a memorandum 
trasferring to this case 37 6th maturing coupons (described in said as- 
signment of error, and also in the printed Record, at pages 168-169), 
which eight years before had been filed and catcelled in cases Nos. 752, 
753, 754, and 755, wherein plaintiff, Dodge Mellen, and Manning had 
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had obtained judgments (printed Record, 117, 136, 151, 163). Said 
coupons were the subject of contest in four defences of defendant's 
answer (pages 11 and 12 printed Record), which plaintiff by reply had 
generally denied. Those defences had for six months warned plaintiff 
of the issue made, but not until the trial was in progress did he at- 
tempt the novel process of transferring by memorandum coupons can- 
celled in other cases. It seems that, in 1879, counsel, who then repre- 
sented Scotland county, agreed that the plaintiffs in said cases might 
amend the first count of their petition and that same should be. taken 
as amendments to the rest (page 148, printed Record), inasmuch as the 
original petitions declared on 3d, 4th, and 5th maturing coupons, it 
seems reasonable that the object of the amendment.was to put in the 
6th coupon (just as is shown to have been stipulated by Mr. Johnson in 
this case concerning 8th maturing coupons,) but the amended petition as 
tiled merely declared upon one coupon for eighty dollars ; such a petition 
taken alone evidently conferred no jurisdiction to render any judgment, 
yet the court rendered judgment Sept. 25, 1877, exceeding in each 
of three of said cases five thousand dollars (pages 117, 136, 151, 
printed Record), which by actual computation in each of the four 
cases shows that such judgment included all the 6th maturing coupons 
as well as other coupons named in lists (at page 163, printed Record). 
After the term had expired, on the 30th of April, 1878, the record of 
the court (page 96, printed Record) showed that in a mandamus pro- 
ceeding against the County Court (only part of the record of which has 
been sent up) the relator therein undertook to enter a remittitur for 
enough of said judgments to reduce the same below five thousand dol- 
lars in every case, and that the court in ¢/at proceeding gave relator 
leave to withdraw sixth maturing coupon which the order concedes 
was merged in judgment, and for the remittitur concerning which no ex- 
cuse whatever is made. On the trial the court heard against defend- 
ant’s demand for record evidence only the statement of Mr. Hughes 
as to his recollections, which were quite contradictory to Mr. Johnson's 
statements (page 97, printed Record) to his successor, and which, at 
page 100, printed Record, shows that the conflict of recollection con- 
cerning the matter began before any remittitur was made ; that the lower 
court then held that it could not take recollections of counsel. 

Notwithstanding defendant's objection that if the court properly re- 
fused to take defendant's counsel's recollections at the time, it ought 
not to take the recollections of plaintiff's counsel seven years later as 
to something the record did not show, the court, contrary to defend- 
ant’s exception (page 101 printed Record), admitted the cancelled cou- 
pons. 

It is submitted that the jury should have heen permitted to deter- 
mine from the record evidence whether or not the said coupons had 
been merged in the judgments rendered in cases wherein said coupons 
had been filed and cancelled, as confessed in the remittitur and leave of 
withdrawal in a different case (because such a mandamus proceeding, 
though ancillary to the original case, involves different parties, and is 
not against the original defendant at all, but against the County Court, 
who, as shown in Reardon v. St. Louis County (36 M. R., 555), are not 
the general or unlimited agents of the county, but act as State officers 
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in obedience to State laws). But if this er parte remittitur and leave of 
withdrawal had been made in each of the original cases, it would have 
been unlawful after the expiration of the term, September term, 1877, 
at which the records hereinbefore recited show the judgments against 
the county to have been rendered. 

When a remittitur is entered the judgment must be set aside. Es- 
pecially is this requisite when coupons merged in the judgment are to 
be withdrawn. 

Bronson +. Schulter, 104 U. S., 410. 
Noonan v. Bradley, 12 Wall., 121. 
Harbor v. P. R.R., 32 M. R., 432. 


Sec. 3655, R. S. Mo., 1879, page 622, provides: “ When any petition, 
or other pleading, shall be founded upon any instrument of writing 
charged to have been executed by the other party, or his testator or 
intestate, or other person represented by such party, and not therein 
alleged to be lost or destroyed, the same shall be filed with such peti- 
tion or other pleading.” What has been said herein also applies to 
the seventeenth assignment of error, permitting the introduction of said 
coupons in evidence. 

The exception to admission of coupons (page 92, printed Record) also 
covers this alleged error of the court below in admitting said cancelled 
coupons. The stipulation made in this case by Mr. Johnson (page 85, 
printed Record) that plaintiff might have until Feb’y 14, 1879, to file 
amended petition, and put in additional coupons, evidently referred to 
eighth maturing coupons first thereafter declared upon. It certainly 
did not refer to these cancelled sixth maturing coupons then on file in 
ceases 752, 753, 754, and 755, because the plaintiff in this case had 
already, in his original petition filed August, 1878, declared upon said 
coupons. (See pages 133 to 141, printed Record, No. 32, October 
term, 1884,.U. S. Supreme Court, Scotland County v. Wm. Hill.) 


VILL. 


The printed Record, pages 63 and 24, shows that plaintiff, after the 
jury had been impanelled and sworn to try the issues joined herein, 
was permitted to dismiss “ without prejudice” many coupons all de- 
clared upon in the second count of his amended and consolidated pe- 
tition (pages 3, 4 and 5, printed Record). It was contended by de- 
fendant in court below that the effect of such a dismissal was to dismiss 
the entire case, because while it is conceded that a plaintiff may dismiss 
as to any particular count of his petition, it has never been held that 
part of a count could be dismissed. If the dismissal of these coupons 
imposed the obligation to dismiss as to all the 555 coupons declared 
upon in said second connt, it would have been tantamount to a dis- 
missal of the entire case because the first count declared upon one coupon 
for eighty dollars, too small a sum to give jurisdiction to the court. 

We feel that for this error, if other errors assigned be unsustained, 
we should have a new trial in this cause. 

The only power granted by the laws of Missouri is found in See. 3555, 
Revised Statutes of Missouri, 1879, page 607: “The plaintiff shall be 
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allowed to dismiss his suit or take a non-suit at any time before the 
same is finally submitted to the jury,” ete. 

The other assignments of error, concerning mistakes in computation 
of dismissed or transferred coupons in judgment merged, seem so just 
as to entitle us to hope that they will not be contested. 


" 
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The 12th section of the act incorporating the Alexandria & Bloom- 
field Railroad Company, now, for the first time, submitted for the con- 
sideration of any court, made all of the general railroad law (excepting 
sections 9 and 10, which merely related to lability of stockholder and 
increase of capital stock) part of said charter. Only one other charter 
in Missouri contained such a provision , it was construed in 1868, The 
settled law in Missouri at the date of the contracts herein, and at the 
present, was, and is, that said incorporation of the general railroad law 
not only precluded the issue of bonds bearing more than seven per cent., 
but so modified the previous sections of charter as to make an election 
a condition precedent to the issue of the bonds. 

On the 3d day of March, 1851 (L. M., 1851, p. 23), the General As- 
sembly of the State of Missouri, by an act entitled “ An act to incor- 
porate the North Missouri Railroad Company,” declared by Sec. 14 of 
said act: 

“ Tt shall be lawful for the county court of any county, in which any 
part of the route of said railroad may be, to subscribe to the stock of 
said company, and it may invest its funds in the stock of said company, 
and issue the bonds of such county to raise funds to pay the stock thus 
subscribed, and to take proper measures to protect the interest and 
credit of the county. Such county court vy appoint an agent to rep- 
resent the county.” &c. “ May” means “shall” in a power given to 
public officers (L. &. D. RR. Co. v. Co. Court, 42 M. R., 169). 

Sixty-four years ago there was printed in the general statutes of the 
State of Missouri a law entitled, “ An act to enable counties to make 
contracts,” which law has ever since remained in force, and is the only au- 
thority under which a county of Missouri may now sue or be sued. 

Section 5 provides that the county court may appoint an agent to 
make any contract on behalf of such county for erecting any county 
building or for any other purpose authorized by /aw, and the contract of 
such agent duly executed on behalf of such county shall bind such county. 

R. S. Mo., 1855, p. 502, See. 5. 
R. S. 1865, See. 3, Ch. 37, p. 225. 


On the 9th day of February, 1857 (L. M., 1856-7, pp. 95, 96), the 
General Assembly of the State of Missouri, by an act incorporating the 
A. & B. R.R. Co., and taking effect on said day, provided by Section 
10 thereof : 

“Said company shall in all things be subject to the same réstrictions, 
and entitled to all the privileges, rights and immunities which were 
granted to the North Missouri Railroad Company, by an act entitled 
‘An act to incorporate the North Missouri Railroad Company, approved 
March 3, 1851,’ so far as the same are applicable to the company hereby 
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created, as fully and completely as if the same were hereby re-enacted.” 

Section 12 of said act provided : 

“ The stockholders of said company shall be and are hereby exempted 
from the effect of sections nine and ten of the act to authorize the for- 
mation of railroad associations to regulate the same, approved Decem- 
ber 13, 1855.” Said sections 9 and 10 merely referred to double lia- 
bility of stockholders, and to increase of capital stock. 

The existence of this section has never before been suggested in any 
case. es 

In 1851, when the charter of the North Missouri Railroad Company 
was granted, there was no general railroad law. In each of the cases 
wherein bonds- issued under special charter power have been held 
valid without the condition precedent of an election, there has been a 
charter containing language similar or identical with section 14 of the 
North Missouri charter, and an utter absence of words showing that the 
general railroad law should apply. Because of the absence of such apt 
words have these powers been held to rise above the restrictions of the 
general railroad law. Certainly apt words were used in the 12th sec- 
tion of the Alexandria & Bloomfield charter. 

The only similar case ever passed upon by the Supreme Court of 
Missouri was that of. Leavenworth & Des Moines Railroad Co. v. Platte 
Co. (42 M. R., 169, Jan’y term, 1868). The charter in that case involved 
(Laws of Mo., 1859-60, p. 443) contained, in sec. 6, a literal copy of 
sec. 14 of the charter of the North Missouri Railroad Co., as set forth 
at p. 11 of statement. After granting unrestricted power to county 
courts to subscribe and issue bonds, the eighth section proceeded, as 
in the charter of the Alexandria & Bloomfield Railroad Company, to 
make the general railroad law applicable. The court, without a dis- 
senting voice, declared that the sixth section was modified and con- 
trolled by the eighth section, and that, although there was power under 
the sixth section, standing alone, to make subscriptions and issue bonds 
without the condition precedent of a vote, the subsequent section made 
the restrictions of the general railroad law applicable, and a vote was 
necessary. ‘This decision was made after the case of State v. Macon 
County Court, (41 M. R.,) and was declared not to be in conflict with it. 

In citing Smith v. Clark County (54 M. R., 62) courts have sometimes 
overlooked the fact that the bonds in that case actually recited that 
they were issued under the general railroad law of 1855 (54 M. R., p. 62), 
and bore 7 per cent. interest, and that court held under the law, as 
settled in January, 1865, the recital estopped the county, as against an 
innocent holder, but that after 1870 the contrary was the settled law 
of Missouri. Moreover, that agreed case, page 65, shows that section 
12 of this charter, making general railroad law applicable, was not sub- 
mitted for the consideration of the court, and that it was admitted that 
the bonds were issued under the special charter power in 1864, before 
the taking effect of the constitution and revised statutes of 1865. That 
court, upon motion for rehearing, at page 80, distinctly declared that 
there was nothing in the opinion which intimated that power to county 
courts, in special charters, were privileges which might not have been 
repealed or modified, either under the State constitution of 1865 or that 
of 1820. 
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If the decision in the agreed case of Scotland County v. Thomas (94 
U. S., 681) precludes us from now contending that section 30 of the 
general railroad law of 1855, revised as section 17 of chapter 63, General 
Statutes of Mo., 1865, p. 348, “It shall be lawful for the County Court 
of any county to take stock for such county, ete., in, 07 to loan the credit 
thereof to any railroad company, duly organized under this or any other 
law, provided that two-thirds of the qualified voters of such county, 
ete., at a regular or special election to be held therein, shall assent to 
such subscription,” became part of the Alexandria and Bloomfield char- 
ter, it does not prevent us from maintaining that sections 33 and 34 of 
the general railroad law of 1855 became part of said charter. 


Src. 33. (R. S. Mo., 1855, p. 427. G. S. Mo., 1865, sec. 20.) Any i 


county subscribing for railroad stock may (if so required by the rail- 
roack company to raise funds to pay the installments in anticipation of 
the collection and payment of its railroad tax) issue the bonds of such 
city or county, of denominations not exceeding one thousand dollars, 
and bearing interest at a rate not exceeding seven per cent. per annuin. 

The Supreme Court of Missouri has, without conflicting decisions, 
declared that sec. 33 limits interest on all bonds issued under the gen- 
eral railroad law to seven per cent. per annum, but that only in a spe- 
cial charter power, wherein “o reference ws made to the general railroad 
law, «a higher rate of interest was lawful. -(Beattie v. Andrew Co., 56 
M. R., 42.) The Record herein shows failure to hold election of quali- 
fied voters (printed Record, p. 344), and that in the injunction suit, of 
which plaintiff and all other holders of bonds and coupons had actual 
notice, such omission to hold election was confessed by demurrer. 

An eight per cent. bond under such limitation was not only ultra 
vires, but usurious. 


X 
i a 


If the power to create the obligations sued on was to be found only 
in the 10th section of the act incorporating the Alexandria & Bloomfield 
Railroad Company, which provided that said company should in all 
things be subject to the same restrictions and entitled to the same 
privileges which were granted to the North Missouri Railroad Company 
in 1851, there was no authority in the County Court of Scotland county 
to levy special taxes to pay bonds issued solely under such power. The 
law conferring the authority and the general laws in force on the 9th of 
Vebruary, 1857, clearly manifest a legislative intention to limit the pay- 
ment of such bonds to the general county fund, and such limitation 
(printed Record) should have entered in the judgment in this case. 

Plaintiff in error is bound to concede that it is the settled law of this 
Court that a power like that contained in the fourteenth section of the 
charter of the North Missouri Railroad Company (page 69), standing 
alone and unmodified by correlative provisions, authorized the issue of 
bonds without a vote of the qualified voters, and that it is also the set- 
tled law of this Court that the power to create such a‘debt implies the 
obligation to levy taxes sufficient to pay same, “ unless, in the charter, 
or in some contemporaneous general law, a contrary legislative intention 
was shown.” 


ee 
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When the North Missouri Railroad Company was incorporated, in 
1851, there was no general railroad law. The first attempt to enact a 
ge mneral railroad law was made in 1853, which was succeeded by that of 
Dee. 13, 1855, referred to in section 12 of the Alexandria & Bloomfield 
charter. It is part of the history of the State, confirmed by numerous 
laws upon its statute books, that every county subscription to the North 
Missouri Railroad Company, prior to the adoption of the general rail- 
road law, was paid either in cash or by bonds bearing six per cent. an- 
nual interest, a greater rate of interest being then usurious. (Laws of 
1847, page 63.) Said subscriptions were undoubtedly made without a 
vote of the people. It was soon found difficult to pay same out of the 
surplus funds of the county; thereupon, from time to time, acts were 
passed authorizing particular counties to levy special taxes to pay said 
bonds. In the general railroad law, revised for the last time in 1855, 
and therefore inapplicable to any subscription made after said date 
(R. S. Mo., 1865, page 883), a provision was inserted in the Laws of 
Missouri, Sec. 34, R. S. of Mo., 1855, page 427, as follows: “Any 
county court or city which has Aeretofore subscribed to the capital stock 
of any railroad in this State shall be entitled to the privileges and sub- 
ject to the liabilities of other stockholders in such company, and the 
County Court or city council sha/l have all the rights and powers to 
provide funds to pay such subscription as are granted to county courts 
and cities by this act, and may levy a special tur to pay the interest 
on their bonds, or to provide a sinking fund to pay the principal.” 

It was so well understood that there was no power for special tax- 
ation to pay bonds issued to the North Missouri R.R. Co., outside of 
the 34th section of the general railroad law, which, using the word 
“ heretofore,” could not be applied to bonds issued a year after its re- 
vision in 1855, that we find— 

On the 9th day of February, 1857, the same day that the charter of 
the Alexandria and Bloomfield Railroad was enacted, the legislature 
added to the general railroad law the following amendment, constitut- 
ing contemporaneous interpretation of the effect of the North Missouri 
charter incorporated in the aforesaid Alexandria & Bloomfield charter 
by the aforesaid section 10 (Laws of Mo., 1857, p. 161): 

An act to amend an act entitled “An act to authorize the formation 
of railroad associations, and to regulate the same.” 

$1. That the bonds of the County of St. Louis, issued by the County 
Court of said county to the North Missouri Railroad and the St. Louis 
& Iron Mountain Railroad Companies, respectively, of seven hundred 
and fifty thousand dollars to the North Missouri Railroad Company, 
and of five hundred thousand to the Lron Mountain Railroad Com- 
pany, upon the application of said railroad companies, made to the 
C ounty Court on the 8th of October, 1856, shall be distributed so as 
to be due and payable equally through five years, beginning with the 
year 1860; and said County Court is hereby empowe red and required 
to levy a special tax upon the whole of said county, including the city 
of St. Louis, to pay said bonds as they fall due, w hich tax shall begin 
in the year 1860, provided said tax shall be levied in like manner and 
subject to all the provisions and exemptions of the act to which this is 
amendatory. 
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This amendment manifestly formed a part of the general railroad law 
and of the Alexandria & Bloomfield charter by Sec. 12 of said act, and 
is valuable as affecting all concerned with notice that under the priv- 
ileges and restrictions of the North Missouri charter of 1851, which 
was enacted two years before the first general railroad law of 18&3, 
there was no power to levy special taxes to pay bonds issued in 1856, 
in pursuance of Sec. 14 of said charter. If the holder of Scotland 
county bonds relies upon the power granted by the North Missouri 
charter, it would seem he thus has actual notice that he can only look 
to the surplus of the general county fund. In 1851, it was usurious to 
make any’ bond bearing more than six per cent interest annually. 
That was one of the restrictions of the charter of the North Missouri 
charter in 1851. If he claims that Sec. 12 of the Alexandria & Bloom- 
field charter, now, for the first time, brought tothe attention of any 
court, made the general railroad law part of this charter of the Alex- 
andria & Bloomfield Railroad Company, the provisions of that general 
law present limitations and restrictions inconsistent with the judgment 
rendered herein. 

That general law, whenever thus made part of a charter, as authori- 
tatively interpreted by the Supreme Court of Missouri at the date of 
the contracts herein and at the present time, modified the previous sec- 
tion granting power to subscribe, made an election of qualified voters 
a condition precedent to issue of bonds, precluded the issue of bonds 
bearing more than seven per cent annual interest, and provided that 
the persons who ultimately paid taxes to redeem said bonds, and not 
the county, should receive and own the stock in payment of which said 
debt was to be created. 

HENRY A. CUNNINGHAM, 
Attorney for Scotland County, Plaintiff in Error. 
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In addition to.what has been said at pages 51 and 52 of first brief in 
support of assignment of error number XX, I beg the Court’s consider- 
ation of the case of Ridings v. Hall e¢ a/. (48 M. R., 105.) That decis- 
ion, made in March, 1871 (six months before the first hundred bonds 
herein involved were upon the face thereof marked, countersigned, and 
delivered Sept. 20, 1871, by Mety, the trustee of Scotland county), dem- 
onstrates that the law of Missouri, as interpreted by the highest court 
at the date of issue of bonds, was that they were not payable by special 
taxation or otherwise than out of funds in the treasury of the county 
pertaining to the general fund of the county. The decision clearly shows 
that it was only possible in that case to apply the provisions of the 33d 
section of general railroad law of 1853 (Laws of Mo., 1853, page 121), 
revised as section 34, R. 8. of Mo., 1855, page 429, and continued as 
section 22, G. S. of Mo., 1865, 339, because the bonds of Johnson county 
were issued in payment of stock subscribed by said county in 1851 to 
the Pacific R.R. Co. under the 14th section of its charter, which read as 


follows : 
“Src. 14. It shall be lawful for the County Court of any county in 


which any part of the route of said railroad may be, to subscribe to the 
stock of said company ; and it may invest its funds in the stock of said 
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company, and issue the bonds of said county to raise funds to pay the 
stock thus subscribed, and to take proper steps to protect the interest 
and credit of the county. Such County Court may appoint an agent 
to represent the county, vote for it and receive its dividends,” &c. 

Laws of Mo., 1849, 222. 


From that charter was copied the 14th section of the N. M. B.R. 
charter of 1851 (page 69 printed Record) ; in fact the entire twenty sec- 
tions of the Pacific charter, were repeated in the N. M. R.R. charter, 
with change of names, «ce. 

Considering this charter power with reference to the section of the 
general railroad law of 1853 (page — of this brief), which gave the 
payee the stock, the supreme court of Missouri said in said case of 
Ridings v. Hall: “So far as this particular act is concerned it is in this 
section (the 33d section of general railroad law of 1853 known as 34th 
section of general railroad law of 1855 and section 21 of general rail- 
road law of 1865) that the authority is found for levying a special tax 
to meet the liabilities incurred by past subscriptions ; the whole section 
relates to county liabilities incurred prior to the passage of the act and 
embraces the subscription made to Johnson county in 1851.” The court 
then declares that while said section 33 is retrospective the remaining 
sections of said law thereafter cited (at page —) were manifestly pros- 
pective, and therefore Ridings could not get the stock representing his 
share of special tax. 

Sec. 1, Ch. 9, General Statutes of Missouri, 1865, page 83, declares 
that whenever the word “ heretofore” occurs in any statute it shall be 
construed to mean any time previous to the day when such statute shall 
take effect. Therefore the word “ heretofore” meant prior to the tak- 
ing effect of the 33d section of the railroad law of 1853, revised as 
section 34 of the R. S. 1855, page 429. | 

Said section 34 was not altered or amended by the revision of 1865 
(G. S. Mo., 1865, 339, sec. 21). Sections remaining unchanged were 
“to be-construed as continuations of the law of 1855, and not as new 
enactments ” (G. S. Mo., 1865, 882, 883, secs. 2 & 5.) 

St. Louis v. Alexander, 23 M. R., 483. 
St. Louis v. Foster, 52 M. R., 513. 


The revision of 1865 only altered three sections of the general rail- 
road law of 1865, viz: sec. 30, concerning condition precedent of elec- 
tion revised and materially altered as sec. 17. See. 31, altered but not 
materially, concerning levy of special tax, revised as section 18, and 35 
concerning mandamus, revised as section 22 by substituting the words 
circuit court for “criminal court.” So that according to the rules of 
construction fixed by law the 34th section only applied to subscriptions 
of stock and bonds issued therefor prior to 1855. Judge Dillon thought 
it related to subscriptions prior to 1865 (5 Dill., 202), but if he was 
right it could not authorize special taxation in this case for stock sub- 
scribed in 1870, or bonds issued in payment thereof in 1871. 

Every buyer, whether innocent or otherwise, was bound to know 
this interpretation of the law, and also the legislative interpretation of 
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the North Missouri charter itself (page 51 of first brief of plaintiff in 
error), which entered into the Alexandria and Bloomfield charter on 
the day of its enactment. 

This point and that which preceded it involve several local statutes 
with which I hesitated to encumber my brief, but their importance is 
such that I feel constrained to include them in this supplement. No 
other charter in Missouri has involved so many peculiar provisions. 
The charter of the North Missouri Company, whose restrictions as well 
as privileges were imported into the Alexandria and Bloomfield charter 
(page 48 of first brief), was bound by the general laws of Missouri in 
force in 1851, as declared in Renshaw »v. Pacific R.R. Co. (18 M. R., 
210). The general law there made it usurious to issue a bond bearing 
more than six per cent. interest. (Laws of Mo., 1847, page 63.) 


GENERAL Rarmroap Laws or MIssovuri. 


The first general railroad law took effect Feb. 24, 1853 (Laws of Mo., 
1853, 121). This was repealed by the general revision of the statutes 
made in 1855 (Revised Statutes of Mo., 1855, sec. 20, page 1026), 
and this in turn was partially repealed by the general statutes of 1865. 
The revised statutes of 1855 were in force when the special charter 
power herein involved was granted. 

The last revision, in force when the contracts herein involved were 
made, was that contained in the general statutes of Mo. of 1865. 

With the exceptions noted, the law was re-enacted in all these revis- 
ions. 

The law of 1855 is here quoted, with notes in brackets, showing simi- 
lar sections in law of 1865: 

Revised Statutes of Mo., 1855, vol. 1, p. 427. | 
“Sec. 30. It shall be lawful for the county court of any county, and 
the city councilof any city, to subscribe to the capital stock of any rail- 
road company duly organized under this or any other act in this State ; 
and the county court or city council subscribing, or proposing to sub- 
scribe, to such capital stock, may, for information, cause an election to 
be held, to ascertain the sense of the tax-payers of such county or such 
city as to such subscription, and as to whether the same shall be paid 
by issue of county or city bonds, as the case may be, or by taxation.” 

The word “ may” in above section always meant “ shall,” and made 
an election of tax-payers a condition precedent to subscription wherever 
it was made applicable to a charter power like that involved in this 


case, 
L. & D. R.R. v. Co. Court and Platte Co., 42 M. R., 171 (June, 


1868). 


In 1873, over two years after the making of contracts herein, Judge 
Napton (at page 68 of Smith v. Clark Co.), in an agree/ case, merely 
intimated a contrary opinion. As heretofore shown the bonds in that 
case recited that they were issued under the general railroad law and 
that such recital was then an estoppel. The section of charter which 
made general railroad law part of said charter was not brought to the 
court's attention ; all that said case or that of State ex re/. A. J. Baker 
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v. Greene County (54 M. R., 539) decided in reference to general rail- 
road law was that the subsequent amendatory laws of 1860, 1861, and 
1865 and the constitution of 1865 did not use such apt words as to 
make applicable to charters previously granted the new provisions set 
forth in said amendatory acts requiring, instead of a majority of tax- 
payers, a majority of resident or qualified voters (laws of 1860 and 
1861), or a majority of two thirds of qualified voters (constitution, and 
laws of 1865). It is evident that no court has ever considered a charter 
power in which the general railroad law of 1855 was incorporated ex- 
cepting in 42 M. R., 71. If Smith ». Clark County decided anything 
concerning section 30 of General R.R. law of 1855, it did not hold that 
it was not with other sections of said law a part of the charter. 

In all other cases, excepting that relied upon in this case (page 49 of 
first brief), it was admissible to hold that the amendment or revision of 
section 30 swept it away, and that section 17, G. 8., 1865, substituted 
for it, as well as the acts of 1860 and 1861, were prospective, and, there- 
fore, inapplicable without apt words to the special charter powers pre- 
viously granted. More than this was never decided in any case. Of all 
of those cases I made a synopsis showing decisions, in their chronologi- 
eal order, upon the last hearing of this case (No. 32, October term, 1884, 
Scotland County v. Hill). Neither in this case, nor upon the previous 
hearing in this case, have I relied upon or even cited the decisions of 
supreme court of Missouri in-- 

Weil v. Greene County, 69 M. R., 281 ; 

State er rel. v. Garroute, 67 M. R., 445; 

State er re/. v. Dallas Co. Court, 71 M. R., 329; 
completely overruling the earlier decisions, because I understood that 
this Court refused to follow them or reopen the controversy. 

It is submitted that neither of said decisions of this Court preclude 
me from presenting the points that the general railroad law of 1855 
cited became part of the A. and B. charter. If the 30th section be- 
came part of said charter, it would defeat plaintiff’s case absolutely, 
because it was pleaded (pages 10 and 14) without denial and admitted 
(at page 344 of printed Record) that no election of tar-puyers was ever 
ordered or held. If section 30 did not enter into the charter, and the 
remaining sections did, it made the bonds usurious (as shown at page 
50 of first brief). 

If section 12 of the A. and B. charter did not make either of the sec- 
tions of the general railroad law of 1855 part of the charter, the Court 
erred in not limiting the judgment, as shown in XXth assignment of error 
(page 30 of first brief). 

Continuing the citation of said sections of general railroad law, we 
come to— 

“Section 31, R. S. of Mo., 1855, p. 429, continued in force as 
section 18, G. S. of Mo., 1865, page 338. Upon the making of such 
subscription by any county court or city, as previded for in the pre- 
vious section, such county or city shall “thereupon become, like-other 
subscribers to such stock, entitled to the privileges granted, and subject 
to the liabilities imposed by this act, or by the charter of the company 
in which such subscriptions shall be made. And, in order to raise funds 
to pay the installments which may be called for, from time to time, by 
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the board of directors of such railroad, it shall be the duty of the county 
court or city council making such subscription, to issue their bonds, or 
levy a special tax, upon all property and taxables, made taxable by law 
for State and county purposes, and upon the actual capital that all mer- 
chants and grocers may have invested in business, in the county or city, 
to pay such installments,” &c. 

‘ Sec. 32, R. S. of Mo., 1855, p. 429 (sec. 31 of laws of 1853). For all 
such taxes levied and collected for railroad purposes, the County Court 
or the city council, as the case may be, shall cause to be issued and 
delivered to the persons paying such special tax, a certificate for the 
amounts thereof paid; and such certificate shall state the county or 
city in which, and the railroad for. which, the tax was collected, and 
shall be transferable by the holders thereof, and convertible into stock 
of such railroad, whenever presented in amounts equal to one or more 
entire shares of the stock of such railroad, to such proper officer of such 
County Court or city council as shall be designated by such court or ’ 
council, by transfer to be made by such officer, in conformity with the 
by-laws of the railroad company. And when such transfer is made, 
said company shall issue a certificate of stock, to the person entitled 
thereto, or his legal representatives, for the number of full shares thus 
transferred: Provided, That no such certificate of stock shall issue upon 
such transfer, unless the full amount of the par value thereon shall have 
first been paid to the railroad company, by the County Court or city 
council; And provided further, That the total amount of stock certifi- 
cates so to be issued shall not exceed the amount of the subscription 
made by such county or city ; and in case any of the tax-payers in any 
county or city in which a railroad tax shall be levied, shall have sub- 
scribed, in good faith, to the capital stock of any railroad to which the 
county or city shall have subscribed, the same shall be entitled to a 
credit or deduction on the amounts assessed upon them respectively, 
in proportion to the amounts of their bona fide subscriptions,” etc. 

Sec. 32; R.R. law of Mo., 1853, 121, revised as sec. 33; R. S., 1855, 
page 429, continued in force as sec. 21, G. S. of Mo., 1865, page 339, 
provided as follows: 

“ Any county subscribing for railroad stock which shall have internal 
improvement funds, or overflowed or swamp lands, granted to it by the 
State, may apply such funds, or mortgage or sell such overflowed or 
swamp lands, to pay such subscription or any part thereof, and provide 
for the remainder, if any, by the tax as aforesaid ; and any county or 
city subscribing as aforesaid, may (if so required by the railroad com- 
pany, to raise funds to pay the installments in anticipation of the col- 
lection and payment of its railroad tax) issue the bonds of such city or 
county, of denominations not exceeding one thousand dollars, and bear- 
ing interest at a rate not exceeding seven per cent. per annum.” 

Sec. 33, Laws of Mo., 1853, p. 121, revised as sec. 34, R. S. Mo., 
1855, p. 428, and continued as sec. 21, G. 8S. Mo., 1865, p. 338: 
“ Any county court or city which has heretofore subscribed to the capi- 
tal stock of any railroad in this State shall be entitled to the privileges 
and subject to the liabilities of other stockholders in such company, 
and the County Court or city council shall have all the rights and powers 
to provide funds to pay such subscription as are granted to county 
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courts and cities by this act, and may levy a special tax to pay the in- 
terest on their bonds, or to provide a sinking fund to pay the principal,” 
revised for the last time in 1855, and therefore inapplicable to any sub- 
scription made after said date. 

Under the succeeding section was found the only authority to enforce 
special charter bond judgments by mandamus : 

“Sec. 35. (22 G.S., 1865.) Any county court refusing to perform any 
of the duties required of it by this act may be proceeded against by 
writ of mandamus,” &e. 

Sec. 55, General R.R. Law of Mo., 1853, p. 143, revised at sec. 
56, General R.R. Law of Mo. 1855, p. 438: “ The Legislature may at 
any time alter or amend this act, but such alteration shall not impair 
the right of companies previously organized or take away any remedy 
given against such corporation, its stockholders, or officers for any lia- 
bility which shall have been previously incurred.” 

In the agreed case of Scotland County v. M., L & N. RR. Co. (65 
M. R., 127), said railway company (payee in the bonds herein involved) 
escaped repeal of section 9 of its charter (page 65, printed Record) by 
invoking and obtaining from the Supreme Court of Missouri the declara- 
tion that the aforesaid section applied to the A. & B. charter. 

Sec. 56, General R.R. Law, 1853, revised as sec. 57, General R.R. 
Law of 1855, p. 438, by omitting words contained in brackets: “ All 
existing railroad corporations within this State and such as may be 
hereafter chartered shall have and possess all the powers and privi- 
leges contained in this act, and they shall be subject to all the duties, 
liabilities, and provisions not inconsistent with the provisions of their 
charter contained in (sections 9, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 
23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 
to 53, inclusive of) this act. 


ITT. 


Since my first brief was prepared the opinion of the Court, delivered 
by Mr. Justice Harlan in case of Purdy v. Lansing (128 U.S., 559) 
has been published. The principle there enunciated seems applicable 
to the points made (pages 38 and 45 of first brief herein), concerning 
failure of proof that the route of A. & B. R.R. may have been in Scot- 
land county, that the M., I. & N. was its successor, and the failure to 
plead said facts. 

An analysis of the cases of State v. Shortridge (56 M. R., 130), State 
ex rel. Watkins ». Co. Court (68 M. R., 44) will show that they are 
authorities in our favor as to limitation of judgment, XXth Assignment 
of Error. 

State er rel. v. Rainey (74 M. R., 229) avowedly decides but three 
points, neither of which are material in this case. 

All that was decided by the case of Scotland County v. M., I. & N. R.R. 
Co. (65 M. R., 123) was that the 56th section of general R.R. law (sec. 
55 of R.R. law of 1853) hereinbefore cited applied to the Alexandria 
and Bloomfield R.R. charter and prevented repeal of section 9 of said 
charter (page 65 of printed Record of this case). That section was in- 
voked by Mr. Hughes, the counsel who has always represented plain- 
tiff in this case. 
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Everything else involved in that case is shown by the report thereof 
to have been stipulated away in an inevitable “ agreed case.” Under 
such circumstances the argument of Messrs. Hughes and Overall (at 
page 14 of their brief, filed April 15, 1889) seems utterly unfounded in 
attempting, by citing said case, to supply the flagrant failure of plain- 
tiff to prove or plead in this case that the M., I. & N. was the lawful 
successor of the A. & B. R.R. charter. 

Judge Thayer's opinion in 34 Federal Reporter, 208, avowedly fol- 
lowed the law as laid down in this case by Judge Treat, and should 
have no additional authority in consideration of points here made 
in attempting to reverse Judge Treat’s rulings in that very case. 

It is not for a moment contended that any decision which this Court 
has made concerning the transfer of privileges to consolidated companies 
shall be reconsidered. The point made in this case is that the facts 
disclosed did not constitute a lawful consolidation and transfer of privi- 
leges. 

‘The ease of Carroll County v. Smith (111 U.S., 562) involved a ques- 
tion of constructive notice, not one of actual notice as in this case. 

If the amendatory law of 1866 was (as contended at page 41 of first 
brief) unconstitutional every purchaser was bound to take notice of 
that fact. (Dallas County v. McKenzie, 94 U. S., 255; Merchants’ 
Bank v. Bergen Co., 115,384, and cases cited.) The questions herein pre- 
sented involved power, not the organization of corporations whether de 
jure or de facto. I have discussed no question which I do not believe to 
be fully open to controversy. I have made no point in this case which 
has ever been passed upon in any case from Missouri, unless it may be 
the question of adjudication which was decided in our favor upon the 
previous hearing of this case (112 U. S., 183). 

The form of bond set forth at page 2 of brief of defendant in error 
does not contain the important words “ countersigned and delivered 
September 20, 1871, Charles Mety, trustee” (those numbered above 100 
“ countersigned, December 11, 1871”) ; the copy set forth at page 23 of 
brief of plaintiff in error and in printed Record at page 88 agree and 
are correct. : 

The brief of plaintiff in error at page 8 does not fully and correctly 
copy the memorandum (it was not an order of a court which only 
speaks under seal) of Dawson and Cooper, the justices, to Mety. It 
omits the very important postscript of “ Mr. Mety: As they propose to 
give you an indemnifying bond you had better accept it. D. B. Cooper.” 
One of the earliest proofs of the conspiracy crops out in this postscript. 

There can be no implied power of taxation under the construction 
which Missouri courts have always placed upon their laws. 

Carondelet v. Picot, 38 M. R., 125, 1866. 
McPike wv. Pen., 51 M. R-, 63. 
State v. Shortridge, 56 M. R., 126. 


There can be no implied power to levy taxes under the rulings of 
this Court if in the act itself or in some general contemporaneous law 
a contrary intent is manifested, as has been shown in this case (United 
States v. New Orleans, 98 U. 8., 397). 

HENRY A. CUNNINGHAM, 
Attorney for Plaintiff in Error. 
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STATEMENT AND BRIEF FOR DEFENDANT IN 
ERROR. 


This suit was brought upon certain coupons detached 
from bonds issued by the County of Scotland, in the State 


of Missouri. 
The following copy of one of the bonds is found p. 52, 


printed record : — 
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$1,000. UNITED STATES OF AMERICA. No. 5 
EIGHT PER CENT RAILROAD BOND. 


County of Scotland. Twenty-five years. 

Know all men by these presents, that the County — 
of Scotland, in the Stste of Missouri, acknowledges 
itself indebted to® the Missouri, Iowa and Nebraska 
Railway Company, a corporation existing under and by 
virtue of the laws of the States of Missouri and lowa, formed 
by consolidation of the Alexandria and Nebraska City 
Railroad Company, (formerly Alexandria and Bloomfield 
Railroad Company, ) of the State of Missouri, and the Iowa 
Southern Railway Company of the State of Iowa, in the 
sum of $1,000, which sum the said county hereby promises 
to pay to the said Missouri, lowa and Nebraska Railway 
Company or bearer at the Famers Loan and Trust Com- 
pany, New York, on the thirty-first day of December, A. 
D., 1895, together with interest thereon from the thirty- 
first day of December, 1870, at the rate of eight per cent 
per annum, which interest shall be payable annualiy in the 
city of New York, on the thirty-first day of December in 
each year, as the same shall become due, on the presenta- 
tion of the coupons hereto annexed. 

This bond being issued under and pursuant to an order 
of the County Court of said Scotland County for subscrip- 
tion to the stock of the Missouri, lowa and Nebraska Rail- 
way Company, as authorized by an act of the General As- 
sembly, of the State of Missouri, entitled an act to incor- 
porate the Alexandria and Bloomfield Railroad Company, 
approved Feb. 9, 1857. 

In testimony whereof the said County of Scotland has 
executed this bond by the presiding justice of the county 
court of said county, under the order of said court, signing 
his name hereto and the clerk of said court, under the order 
thereof, attesting the same and affixing thereto the seal of 
said court. This done at the town of Memphis in the 
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county of Scotland in the State of Missouri, this first day 
of September, A. D., 1870. 
WiiuraM Dawson, 
Presiding Justice of the County Court of Scotland County, 
Mo. 


Attest : 
ScoTLanpD County STERLING McDona.p, 
Court, Clerk of the County Court of Scot- 
Missouri SEAL. land County, Mo. 


To each of these bonds were annexed twenty-five inter- 
est coupons, each for $80, maturing annually, for the inter, 
est thereon. 

The evidence shows these bonds were delivered before the 
2ist of December, 1871, to the Missouri, lowa and Nebraska 
Railway Company, with the interest coupons attached, in 
payment of the subscription to the capital stock of the com- 
pany and such of them, as had attached to them, the coupons 
sued on, were before the maturity of such coupons, sold to 
various persons, who purchased them for value without notice 
of any of the equities or alleged defenses set up in the various 
pleas to the petition, by the plaintiff in error, and especially 
the fourteenth plea alleging a former adjudication between 
Wagner, and other tax payers of the county, the railroad 
company and one Mety, who was trustee to hold the bonds 
until the conditions of the subscription were fulfilled. 

These bona fide and innocent purchasers for value sold 
the bonds and coupons to the defendant in error, while it is 
alleged in the replication to the pleas, that defendant in 
error purchased these bonds and coupons for value without 
notice of the alleged defenses; stillas the defendant in er- 
ror replied also that he had purchased the bonds and 
coupons from other bona fide holders who had purchased 
them for value before maturity without notice of any of 
such defenses, he could recover without proving his own 
want of such notice. 

He, therefore, without admitting his own knowledge of 
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such defenses at the time of his purchase, rested his case 
upon proving the execution of the bonds and that each 
and every one of the parties from whom he purchased 
acquired all such bonds and coupons at the time for value, 
without any notice whatever of any defense on the part of 
the county or of the pendency of the said Wagner’s suit, 
or the judgment or final decree rendered in the cause, in 
fact proved that they never heard of any of such defenses 
until long after they had sold the bonds and coupons to de- 
fendant in error, and at a time when they were asked to give 
their deposition or testify in this cause. The court below 
held that upon such proof defendant in error could recover, 
and plaintiff in error offering no evidence to the contrary, 
the court instructed the jury to return a verdict for defend- 
ant in error, and from the judgment rendered plaintiff 
brings the case here. 

This is the third time the validity of these bonds and 
coupons has been before this court. The first case was 
heard in 1877, and is reported in 94 U. S. 682, County of 
Scotland v. Thomas, wherein the bonds were held to be 
legal and binding on the county. The second in 1884, re- 
ported in 112 U. S. 181, which is this case, this court hav- 
ing reversed and remanded the case for error in the court 
below in excluding the record of the said Wagner suit when 
offered in evidence accompanied with an offer to further 
prove that plaintiff Hill and each and every person from 
whom he purchased or acquired such bonds and coupons 
had actual notice at the time of the Wagner suit and the 
final result of the same. It is now again brought here as 
before stated. 

A reference and citation of all the laws necessary to a 
determination of the questions involved in the present con- 
troversy, will be found in the Thomas case, and it will 
appear, as stated on the face of the bonds, that the sub- 
scription was made and bonds issued to the Missouri, Iowa 
and Nebraska Railway Company, under the act of the 
Missouri Legislature approved February ¥Yth, 1857, in- 


— 


corporating the Alexandria and Bloomfield Railroad 
Company. This company by virtue of an amendatory 
act approved February 9th, 1866, changed its name 
to the Alexandria and Nebraska City Railroad Company, and 
that this company consolidated with the lowa Southern Rail- 
way Company, a railway company in Iowa to connect at the 
line dividing the States. The consolidation was authorized 
by laws of the State of Missouri, approved March 2d, 1869 
The tenth section of the act incorporating the Alexandria 
and Bloomfield Company, gave to it all the privileges, rights 
and immunities, which were granted to the North Missouri 
Railroad Company by an act incorporating that company, 
approved March 3d, 1851. The fourteenth section of the 
later act authorized the county court of any county in which 
any part of the route of said railroad might be to subscribe to 
the stock of the company, and issue the bonds of the 
county in payment thereof, without a precedent vote of the 
people. A part of the route was within this county, and 
the court took the stock and issued the bonds, with the 
coupons in question, without such vote. 

A constitution of the State adopted in 1865 prohibited 
subscriptions by counties, cities and towns to private cor 
porations without a vote of two-thirds of the qualified votes 
of such county, and as there was no such vote in the present 
case it was claimed there was no authority for the subscrip- 
tion and consequently the bonds were void. 
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conditions were fully complied with, see orders of the 
county court printed record, p. 319, the first as follows: 
Memphis Mo., September 20th, 1871, Mr. Charles Mety, 
trustee, etc. Dear sir: The iron is laid on the Missouri, 
Iowa and Nebraska railway to the depot, and the building 
is up. The company having complied with all the require- 
ments you will please deliver them the first hundred thou- 
sand dollars of the county subscription and receive stock 
for the same. Yours, ete. 

WituiaM Dawson, 

D. B. Cooper, 

Justices of the Scotland County Court. 


At page 325, printed record, will be found authority for 
the delivery of the remaining one hundred thousand dollars 
of said bonds. So, in any event, the subscription and bonds 
must be the act of the county, represented by its county 
court. 


IT. 


Where a municipal corporation has power, under any cir- 
cumstances, to issue negotiable securities, the bona fide 
holder has a right to presume them valid, and they are not 
to be impeached any more than other negotiable instru- 
ments. He need not lookbeyond the recitals in the bonds. 


City of Lexington v. Butler, 14 Wall. 282; 
Town of Coloma v. Eaves, 92 U. S. 484; 
Macon County v. Shores, 97 U. S. 272; 
County of Ralls v. Douglass, 105 U. S. 728. 


IT. 


The defendant in error occupies the position of a bona 
fide holder of the bonds and coupons in suit for value, 
without notice of any of the defenses set up in the various 
pleas, and especially the plea of former adjudication set up 
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in the case of Wagner v. Mety, between the county and 
railroad company. 


Story on Promissory Notes, sec. 191; 

1 Daniel, 753; 

2 Pars. on Bills and Notes, 438; 

Randolph on Com. Paper, 2d vol., sec. 987 ; 
Commissioners v. Clark County, 94 U.S. 278; 
Cromwell v. Sac County, 96 U.S. 59; 

Scotland County v. Hill, 112 U. S. 183; 

Hill v. Scotland County, Mo., 34 Fed. Rep. 208. 


The last casecited this was decided in May, 1888, by Judge 
Thayerin the Northern Division, Eastern District of Missouri, 
and was a suit onsubsequent coupons from same bonds,and 
submitted on same evidence as case at bar. 


Mr. Randolph says: ‘* And one who purchases a bill or 
note with notice of defects in it from a bona fide owner 
without any such notice, is by the law merchant a holder 
in good faith.’’ And this has been held to be so even ina 
case where the indorser was a bank of which the purchaser 
was a director, and notwithstanding the facts that the pur- 
chaser was the payee’s father, and that the note was given 
for illegal margins in stock, and therefore void, except in 
the hands of a dona fide holder. 

The case of Commissioners v. Clark, is in point. The 
third instruction given by the court below was: ‘‘ That if 
the bank gave value for the bonds and purchased them be- 
fore due without notice of the fraud set up and relied on 
by the county in respect to the bond given in evidence, and 
sold the bonds in suit to the plaintiff, he is entitled to re- 
cover on the bonds, though he had notice when he obtained 
them that the county claimed they were fraudulent, and 
that a suit was pending contesting their validity, the record 
of which had been introduced in evidence.’” This court in 
reviewing the instruction said: ‘* Standard authorities show 
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which protects the purchaser without notice, says Story, 
‘*is indispensable to the security and circulation of nego- 
tiable instruments and is founded on the most compre- 
hensive and liberal principles of public policy.’’ And this 
was the construction put upon Your Honor’s decision in 
the 112 U.S., supra, by Judge Treat in rendering judg- 
ment herein, and also by Judge Thayer, his successor, in 
the case in 34th Feb. Rep. before referred to. 


IV. 


This court in the Thomas case first construed the issuing 
of these bonds and the laws applicable thereto and held 
them to be legal and binding onthe county. That decision 


was in accordance with the laws of the State of Missouri - 


when the bonds in question were put on the market as com- 
mércial paper. That decision and others bearing upon the 
same questions had been frequently cited and approved and 
rights acquired on the faith of it when this court said in the 
case of Greene County v. Conness, 109 U. S. 104, ** From 
the views thus expressed we are not disposed to swerve.’’ 


Ve 


Neither the pendency of the injunction suit of Wagner 
v. Mety, or the decree in that case can defeat the right ot 


the defendant in error to recover on the facts as proven in 
this case. The cases cited of 


Commissioners v. Clark County ; 
Cromwell v. Sac County ; 

Scotland County v. Hill; also 

County of Warren v. Marcy, 97 U.S. 96; 
Stewart v. Lansing, 104 U. S. 509; 
Burgess v. Seligman, 107 U.S. 20; 
Carroll County v. Smith, 111 U. S. 562. 


Mr. Justice Matthews delivering the opinion in the last 
case said: ** On the other hand we do not agree with coun- 
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sel for the plaintiff in error that the pendency of the in- 
junction bill referred to in the last plea affects the title of 
the defendant in error as a bona fide holder of the bonds 
for value or that this court is bound to follow and apply 
the judgment of the Supreme Court of Mississippi in that 
case reported as Hawkins v. Carroll Co., 50 Miss. 735, 
perpetuating the injunction on the ground that the consti- 
tution and laws of the State required a majority of two- 
thirds of those qualified to vote, to be cast at the election 
to support the validity of the bonds. The defendant in 
error was no party to that suit and the record of the judg- 
ment is therefore no estoppel. The bonds were negotiable 
and there was therefore no constructive notice of any 
fraud or illegality by virtue of the doctrine of 
lis pendens. * * ®* The plaintiff has a right under 
the constitution of the United States to the independent 
judgment of these courts to determine for themselves what 
is the law of the State by which his rights are fixed and gov- 
erned. It was to that very end thatthe constitution granted 
to citizens of one State suing in another the choice of resort- 
ingito a Federal tribunal.’’ Surely ourcase is muchstronger 
than this. When the case was here before the record showed 
that plaintiff in error had in the trial beiow offered ‘ to 
prove actual notice not only to the plaintiff when he bought 
but to every other buyer and holder of the bonds from the 
time they left the hands of Mety pending the suit, until 
they came to him.’” The court held that on such proof 
the defense of the county would have been sustained. We 
contended on the hearing of the case that the offer of oral 
proof without the record showing that some witness was 
actually present to testify should be rejected, but the court 
held otherwise, and the cause remanded. ‘The record now 
shows that no such proof existed, nor was defendant in 
error in any way party or privy to the Wagner-Mety suit. 


VI. 


The first instruction prayed for by plaintiff in error was 
properly refused by the court below. The instruction 
‘does not set out in what respect the act of 1866, amending 
the charter of the Alexandria and Bloomfield, and author- 
izing a change of name, was in violation of the Missouri 
constitution, and we are satisfied it is not a violation in any 
respect. This court in both the Thomas cases said the 
amendatory act but served to carry out the original purpose 
of the A. & B. charter, and that power was reserved in the 
general laws of the State made applicable to this charter to 
make the amendments. 

The Supreme Court of Missouri in the case of this 
County v. The Missouri, Iowa and Nebraska Railway Com- 
pany, held that the company was in possession of all the 
rights and privileges conferred on the Alexandria and 
Bloomfield Railroad Company by the act of its incorpora- 
tion Feb. 9, 1857, and that therefore the property of the 
Missouri, lowa and Nebraska Railway Company was ex- 
empt from taxation for a limited period after completion by 
virtue of section 9 of the said A. & B. charter. 


Scotland County v. Missouri, lowa and Nebraska Rail- 
way Company, 65 Mo. 123. 


This case alone should suffice on this point, because the 
questions of the transfer of the privileges of the constituent 
companies bychange of name and conselidation was necessa- 
rily and directly before the court. The company at most 
simply changed the name and this would not destroy the 
corporate entity, or disturb ‘the original franchises and 
privileges. 


Bucksport and Bangor R. R. v. Buck, 68 Me. 81; 
19 Amer. Ry. Rep. 10; 


Racine Co. Bank v. Avers, 12 Wis. 512; ) , 


Mil. and N. Ill. R. R. v. Field, Zd. 340. 
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Again, no such question can be raised by a subscriber, 
Ist, because he is estopped by his contract of subscription, 
and 2d, because it is collateral. Such questions can only 
be raised by the State itself by guo warranto or other direct 
proceeding. 


Cooley Const. Lim., 254 and note ; 

Wallace v. Loomis, 97 U. S. 146; 

Rorer on R. Rds., p. 97; 

Atlantic & P. R. R. v. St. Louis, 66 Mo. 228; 
Montpelier & W. R. R. v. Langden 46 Vt. 284; 
Parker v. North P. R. R., 33 Mich., p. 23; 
Smith v. Miss., 14 Miss. 179; 

People v. Maynard, 15 Mich. 470. 


In the last cited the court held that the State itself was 
estopped by its acquiescence. 

Says Campbell, J.: ‘* Where the illegality was suggested 
on constitutional grounds, the rights are properly regarded 
as depending quite as much on the acquiescence as on the 
regularity of their origin and no ex post facto inquiry can 
be permitted to undo their corporate existence.’’ 

Even if a charter was obtained by fraud; until the State 
sees fit to interfere the charter is a subsisting one and such 
a fraud is not a defense to an action to recover the amount 
of a subscription to the stock. 


Ist vol. Wood on R. R. 23. 
‘¢ The organization was the same after as before the 
change.’’ Menasha v. Hazard, 102 U.S. at 95. 
VII. 


The act is not void by reason of a failure to comply with 
the provisions of the Missouri Constitution. 


Henderson v. Jackson County, 2d McCrary C.C. Rep. 
614. 
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The corporation at least was a de facto corporation in 
possession of and acting under the provisions of the act — 
and this would be sufficient authority for the bonds in the 
hands of a bona fide purchaser and estops the county from 
questioning the legality of its existence when sued on obli- 
gations given to it. 


Commissioners v. Bolles, 94 U.S. 104; 
Chubb v. Upton, 95 U.S. 667; 
County of Ralls v. Douglass, 105 U. S. 729. 


In the case in 95 U. S. Mr. Justice Hunt upon this ques- 
tion says : — 

‘‘It is settled by the decisions of the courts of the 
United States and by the decisions of many of the State 
courts, that one who contracts with an acting corporation 
cannot defend himself against 2 claim on such contract ina 
suit by the corperation by alleging the irregularity of its 
organization. This was settled more than a half century 
since in the courts of New York and has recently been af- 
firmed in this court. 


VIII. 


The court below correctly disposed of the pleas about the 
6th maturing coupon in suit having been once merged in a 
judgment and could not therefore be included in this suit. 
There is no pretense whatever that the county ever paid the 
coupons or any part of them or is liable to on account of 
the former alleged judgment. 

We deem it quite sufficient to quote the language of 
Judge Treat at pages, 98 and 99, printed Record. 

The Court: ** The point involved I understand is this, 
and if I am not properly informed counsel must correct 
me. Ina former suit the declaration did not include the 
6th coupon, but the 6th coupon had been filed. 

It is a rule here in this court that in all of these cases a 
party must file the coupons sued on and when judgment is 
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obtained the clerk shall mark upon them ‘ canceled ’’ be- 
cause under the orJinary rules of law coupons were filed 
in the judgment and the cancellation mark js for the pur- 
pose of preventing their being set afloat again as negotiable 
paper.. Now, if by mistake the party filed a coupon on 
which he had not declared it was simply anerror. Having 
received no judgment on that coupon the court permitted 
it to be withdrawn, because it was not involved in the 
controversy and filed by mistake. In other words it 
should not have been on the records of this court.’’ Those 
being the facts the court permitted the coupons to be intro- 
duced in this case, which, certainly, was right. 

F. T. HUGHES, 
J. H. OVERALL. 


